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PREFACE  TO  FIRST  EDITION. 


The  Code  of  Procedure,  since  its  passage  in  1848,  has  had 
the  fortune  (for  its  benefit  or  otherwise)  to  pass  through  several 
editions :  the  first  in  1849 ;  the  second-in  1851  (almost  an  entire 
original  work);  the  third  in  1852;  the  fourth  in  1857,  and  the 
afth  and  last  in  1858. 

The  present  work  is  the  fifth  and  last  edition  of  the  Code, 
1858,  with  such  few  amendments,  in  the  Supplementary  Chapter, 
as  hare  just  passed  the  legislature  of  f659.  It  has  been  the  prin- 
cipal object,  in  the  preparation  of  the  present  work,  to  get  as  much 
of  authority^  from  the  decisions  made  under  the  Code,  as  could 
well  be  obtained  in  matters  of  practice.  Therefore,  the  notes 
and  references  under  the  respective  sections  of  the  Code,  con- 
taining the  decisions  of  the  courts,  are  carefully  classified  and 
properly  headed  in  a  conspicuous  form,  and  very  fully  presented, 
60  that  they  constitute  more  properly  an  analytical  than  an  an- 
notated work. 

A  few  years  since,  when  the  author  was  acting  clerk  of  the 
court  of  appeals  in  this  state,  he  recollects  that,  during  the  argu- 
ment of  a  cause  in  that  court  by  the  Hon.  Samuel  Beardsley, 
he  had  occasion  to  refer  to  the  Code ;  the  officer  in  attendance 
got  from  the  library  a  work  containing  the  Code  with  notes  and 
references ;  his  honor  glanced  at  the  book,  and  handed  it  back 
to  the  officer,  and  remarked,  in  his  usual  emphatic  and  impres- 
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sive  manner,  ''Oh,  I  don't  want  that!  I  had  as  lief  read  a 
whirlwind.  I  want  the  real  Code,  the  pure  artide."  The  re- 
mark was  suggestive,  at  least,  that,  in  making  law  books  of  this 
description,  it  is  desirable  and  necessary,  as  far  as  possible,  to 
steer  clear  of  whirlwinds  and  confusion.  How  far  the  present 
work  is  clear  of  censure,  in  that  respect,  must  be  left  to  the  de- 
cision of  the  profession  when  it  is  brought  into  use  by  them.  It. 
is  believed  that  there  has  been  enough  labor  expended  upon  the 
work  to  merit  the  favorable  opinion  that  it  was  the  design  of  the 
author  to  produce  a  useful  book  of  practice  under  the  Code ;  and, 
if  this  design  is  in  any  good  degree  carried  out  and  realized  in 
the  use  of  the  book,  his  expectations  will  be  satisfied. 

There  has  been  considerable  pains  taken  with  that  part  of  the 
Code  relating  to  justices'  courts  in  the  state,  and  the  district 
courts  (justices')  in  the  city  of  New- York ;  and  it  may  not,  per- 
haps be  considered  as  indulging  in  mere  flattery,  to  express  the 
opinion  that  every  justice  of  the  peace  in  the  state  ought  to  have 
a  copy  of  this  work. 

N.  HOWARD,  Jr. 
New- York,  April,  1859. 
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This  reyised  edition  includes  the  latest  amendments  to  the 
Code,  passed  by  the  legislature  in  1860 ;  among  which  amend- 
ments are  a  number  quite  important.  It  also  contains  the 
latest  and  most  important  decisions  made  by  the  courts  in  ref- 
erence to  the  Code,  since  the  issuing  of  the  first  edition.  It 
aiflo  contains  (under  §114,)  the  '^  Act  in  relation  to  the  rights 
and  liabilities  of  husband  and  vyife^'^  passed  by  th^  legislature 
in  1860,  which  is  very  important. 

As  this  work  is  now  arranged,  we  think  it  will  be  found  im- 
portant and  useful  in  practice  to  the  profession. 

K  HOWARD,  Je. 
Nkw-Yobk,  April,  1860. 
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••• 


The  very  important  amendments  of  the  Code,  and  altera- 
tions and  regulations  of  the  practice  of  the  courts,  effected  by 
the  act  of  the  23d  April,  1862,  "  to  amend  the  Code  of  Proce- 
dure," &c.,  have  been  inserted  in  their  proper  places  in  the 
present  edition  of  the  Code.  The  amendments  of  the  Code 
are  printed  in  italics,  and  where  the  act  goes  on  to  make  pro* 
visions  in  addition  to  the  Code,  as  repeatedly  occurs,  those 
sections  of  the  act,  although  not  made  parts  of  the  Code,  are 
inserted  in  connection  with  the  amended  section  of  the  Code, 
to  which  they  relate. 

The  publishers  have  endeavored  to  make  the  present  vol- 
ume a  complete  compilation  of  the  Code,  and  of  all  the  l^s- 
lation  relating  to  it,  up  to  the  time  of  publication.  All  the 
rules  of  the  courts,  including  those  most  recently  adopted,  are 
added.  A  supplementary  index  to  the  new  matter  is  ap- 
pended. The  publishers  trust  that  the  work  will  prove  ac- 
ceptable and  useful  to  the  profession. 

New-Yoot,  July  1, 1862. 
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THE 


CODE  OF   PROCEDURE 


AS  AMENDED  1860. 


AN  ACT  TO  SIMPLIFY  AND  ABRIDGE  THE  PRAC- 
TICE, PLEADINGS  AND  PROCEEDINGS  OF  THE 
COURTS  OF  THIS  STATE. 

Whebeas,  it  is  expedient  that  the  present  forms  of  actions  and 
pleadings  in  cases  at  common  law  ahonld  be  abolished,  and 
that  the  distinction  between  legal  and  equitable  remedies 
ehonld  no  longer  continue,  and  that  an  uniform  course  of  pro- 
oeeding  in  all  cases  should  be  established ;  therefore. 

The  People  of  the  State  of  New- York,  represented  in  Senate  and 
Assembly,  do  enact  aafoUowa  : 

0£K£BAL  DEFIKinOIirS  AlO)  DIVISIONS. 

Section  1.  Division  of  remedies. 
2.  Definition  of  an  actum, 

5.  Definition  of  a  special  proceeding. 

4.  Division  ofax^tions  into  civil  and  criminal. 

6.  Definition  of  a  criminal  action. 

6.  Definition  of  a  civil  action. 

7.  OivU  and  criminal  remedies  not  merged  in  each  other. 

8.  Subjects  embraced  in  this  act* 

1 


2  DEFINITIONS  AND  DITISIONS.  [§§  1 — 3 

§  1.  Division  of  remedies. 

Bemedies  in  the  courts  of  juatioe  are  divided  into : 

L  Actions. 

2.  Special  proceedings. 

§  2.  Dejiniiion  of  an  action. 

An  action  is  an  ordinary  proceeding  in  a  court  of  justice,  by 
wliich  a  party  prosecutes  another  party  for  the  enforcement  or 
protection  of  a  right,  the  redress  or  prerention  of  a  wrong,  or 
the  punishment  of  a  public  offence. 

Perhaps  the  definition  of  an  action  aa  given  hj  Judge  Harris,  in  Ute  People  agt. 
The  OmrUy  Judge  of  Reneseiaer^  (IZffow.  398,)  la  aa  proper,  taking  it  in  oonnection 
with  other  portions  of  the  Code,  as  any  whioh  has  jot  appeared — ^whicfa  it :  That 
anj  judicial  proceeding  which,  if  conducted  to  a  termination,  will  result  in  a  judg^ 
mont,  is  an  aotion.  Henoe,  he  sajra,  the  definition  of  a  judgment  as  giren  in  section 
246  of  the  Code  is,  that  it  ia  the  final  determination  of  the  r^ts  of  the  parties  in  an 
action,    {id.) 

The  term  "«t««Z  cMei,"  in  the  SSlst  section  of  the  Code,  (which  provides  for  tho 
review  of  justices*  judgments,)  is  synonymous  with  the  term  '*  actions  ^  as  used  in 
section  1  of  the  Code,  in  contradistinction  to  the  term  ''special  proceedings." 

An  "  action,  in  the  ordinary  use,  is  simply  a  legal  demand  of  one's  ri^t"  Per 
Havd,  J.  (Bank  of  Commerce  agt  RuOand  Ac  BR  Co,,  10  Bow.  9.  See  Co.  LitL 
285  a;  1  Bac  461 ;  TbnO.  JHc  28.) 

A  judgment  of  a  justice's  court  in  proceedings  instituted  under  and  in  pursuance 
of  the  provisions  of  the  mechanics'  Uen  law,  ^n  the  statutes,)  is  a  judgment  in  a 
civil  action,  and  subject  to  review  on  appeal  {People  agt  The  dwUy  Judge  of 
JReneedaerf  13  Bow.  398.) 

§  S.  Definition  of  a  special  proceeding. 

Every  other  remedy  is  a  special  proceeding. 

,  Supplementary  to  execution.— The  proceedings  supplementary  to  an 
execution  are  special  proceedings  under  the  Code.    {Davie  agt.  Twrner^  4  How,  190.) 

Taking  lands  for  a  railroad* — ^Inasmuch  aa  all  remedies  in  courts 
of  justice  are  by  the  Code  divided  into  actions  and  special  proceedings^  the  appli- 
cation to  the  supreme  court  for  the  appointment  of  commissioner^  and  Uie  appraisal, 
report  and  confirmation,  for  taking  lands  under  the  statute  for  a  railroad,  must  fall 
within  the  latter  subdivision  of  remedies.  {In  MafUr  of  Cemiroi  RR.  Co.  agt.  Jtfamn, 
1  Keman^  2T7.) 

Opening  streetS.T-I  do  not  think  it  very  dear  that  the  application  to  the 
court  for  a  confirmation  of  the  report  of  the  commissioners,  (of  estimate  and  assess- 
ment,) for  which  the  statute  thus  provides^  relating  to  opening  streets  in  the  city  of 
Kew-York,  is  a  special  proceeding  within  the  meaning  of  that  term  as  it  is  defined 
in  the  third  section  of  the  Code,  which  declares  that  every  other  remedy  except 
such  as  are  obtained  by  an  action,  is  a  special  proceeding.  These  remedies,  1  sup- 
pose, are  such  as  are  incident  to  the  powers  of  a  court  of  general  jurisdiction.  Such 
aa  mandamus,  prohibition,  habeas  corpus,  and  the  like.  I  do  not  think  that  the 
proceeding  to  obtain  Uie  confirmation  of  the  report  of  commissioners,  under  the 
statute  referred  to,  is  in  any  proper  sense  of  the  term  a  remedy.    Per  Ha&bis,  J. 

!In  the  Matter  of  (he  Extention  of  the  Bowery,  12  Eow.  99.)  The  statute  (2  R  £.,  p.  409, 
\  178,)  confers  the  jurisdiction  and  authority  to  review  the  report  of  commissioners 
of  estimate  and  assessment,  for  opening  a  street  in  the  city  of  New- York,  upon  the 
supreme  court;  and  the  powers  conferred  are  exercised  by  it  as  such  oourt,^and 
not  as  a  tribunal  of  inferior  jurisdiction,  created  by  the  statute,  or  by  its  justices  as 
commissioners  appointed  by  the  legislature.  {In  (he  MaUer  qf  Canal  and  WaOcer 
Hreets,  2  Kern,  406.) 
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liaylng  out  Ugltirays. — ^The  proceeding  before  referees,  on  appeal  from 
•ommiflBionerB  of  highways,  for  laying  ont  a  highway,  is  a  special  proceeding  under 
section  3  of  the  Code,  and  can  be  reviewed  by  certiorari,  and  costs  awarded.  (People 
agt»  Ftake^  14  Edw.  627.)  Where  referees  appointed  by  a  coun^  judge  to  hear  an 
app^  from  an  order  of  commissioners  of  highways  refusing  to  lay  out  a  road,  re- 
Terse  the  decision  of  the  commissioners,  and  proceed  to  lay  out  the  road,  they  must 
giye  the  three  dayt^  notice  to  occupants  required  by  the  statute,  (1  R  S.  514,  §  62,) 
in  order  to  giro  them  jurisdiction  to  proceed.  That  is,  their  proceedings  in  laying 
oat  the  road  without  giving  such  notice  are  Toid  fbr  want  of  jurisdiction.  (People 
agt  Bobertean^  17  Sino.  74.)  There  is  no  right  of  appeal  to  the  county  court  from 
the  yerdict  of  a  jury  given  upon  the  laying  out  of  a  prwaie  road.  The  commisewnr 
ere  of  highways  muet  Uiy  out  the  road  on  £e  receiving  the  verdict  of  the  jury.  The 
appointment  of  referees  by  the  county  court,  on  appeal  from  such  decision  (as  is  au- 
thorized on  appeal  from  the  decision  of  commissioners  of  highways,  on  laying  out  a 
prtbUe  road  or  highway),  is  void  for  want  ot  jwrisdiction,  {People  agt  Bolnnsonj  17 
£b«.  634.) 

Relief  and  support  of  indigent  persont.— That  this  proceeding 
(under  the  statute,  for  tiie  relief  and  support  of  indigent  persons,)  before  the  court 
of  sessions^  is  a  special  proceeding  within  the  meaning  of  the  section  (3,)  is  manifest 
frcHQ  the  definition  of  that  term  given  by  the  Code  itself.  {Bfwiland  agt  WkOef  7 
EfUf.  154.) 

§  4.  Division  of  actions  into  civil  and  criminal. 
Actions  are  of  two  kinds. 

1.  CSvil. 

2.  GlimmaL 

§  5.  Definition  of  a  criminal  action, 

A  criminal  action  is  prosecuted  by  the  people  of  the  state,  as 
a  party,  against  a  person  charged  with  a  public  offence,  for  the 
punishment  thereof. 

§  6.  Definition  of  a  civil  action. 

Every  other  is  a  civil  action. 

What  wtew  civil  actions  are  constituted  under  the 
Code« — ^The  Code  of  Procedure  has  abolished  all  distinction  between  legal  and 
equitable  remedies,  and  blended  them  into  one  system,  combining  or  professing  to 
combine  the  principles  peculiar  to  each.  The  distinction  between  actions  at  law, 
and  suits  in  equity,  survives  in  the  form  of  a  '*  civil  action"  prosecuted  by  sum- 
mons and  complaint  Therefore,  the  old  suit  in  equity  for  the  pariitiom  of  lands  is 
now  merged  in  the  civil  actions  under  the  Ck)de,  and  may  be  proeecuted  by  sum- 
mons and  complaint  (Myers  ag^.  Rashaek^  4  Eow,  83.J  But  proceedings  by  peti" 
Han  for  partition  are  not  merged  in  the  legal  actions  or  the  Code.  (Row  agt  Bow^ 
id.  133.)  Also,  the  remedy  heretofore  given  by  scire  facias  to  obtain  execution  of  a 
judgment,  is  superseded  by  the  provisions  for  an  action  therefor,  under  the  Code ; 
the  writ  of  quo  tsarranio,  and  proceedings  in  the  nature  of  qtto  warraniOy  are  abol- 
ished, and  the  remedy  by  civil  action  substituted.  (§  428 ;  McKay  agt  Young^  6  ffota, 
112.)  An  action  oonmienced  under  the  Code  of  Procedure  is  not  an  '*  equity  case,^ 
although  the  subject  of  the  suit,  and  the  reKef  demanded,  were  matters  of  exclusive 
equity  cognizance  under  the  former  system  of  pleading  and  practice.  Held,  there- 
fore, that  the  47  th  section  of  the  amended  Code  of  1849,  authorizing  the  supreme 
court  to  transfer  '*  equity  cases"  to  the  superior  court  of  the  city  of  Kew-York,  ap- 
plied only  to  suits  in  equity,  commenced  under  the  previous  system,  and  did  not 
authorize  the  transfer  of  an  action  under  the  Code,  although  such  action  was  strictly 
equitable  according  to  former  distinctions.    The  Code  of  Procedure  has  abolished  all 
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4]stin«kioii  between  legal  and  equitable  remedies,  and  blended  them  into  one 
tern,  combining  or  prafeeaing  to  combine  the  principleB  peculiar  to  each.    {Gik$  a^ 
Lyon,  4  Com.  600.) 

§  7.  Oitnl  and  criminal  remedies  noi  merged  in  each  other. 

Where  the  violation  of  a  right  admits  of  both  a  civil  and  crim- 
inal remedy,  the  right  to  prosecute  the  one  is  not  merged  in  the 
other, 

§  8.  Subjects  embraced  in  this  act. 

This  act  is  divided  into  two  parts : 

The  first  relates  to  the  courts  of  justice,  and  their  juris- 
diction ; 

The  second  relates  to  civil  actions  commenced  in  the  courts  of 
this  state,  after  the  first  day  of  July,  1848,  except  when  others 
wise  provided  therein,  and  is  distributed  into  fifteen  titles.  The 
first  four  relate  to  actions  in  all  the  courts  of  the  state,  and  the 
others  to  actions  in  the  supreme  court,  in  the  county  courts,  in 
the  superior  court  of  the  city  of  New- York,  in  th^  court  of  com- 
mon pleas  for  the  city  and  county  of  New- York,  in  the  mayors' 
courts  of  cities,  and  in  the  recorders'  courts  of  cities,  and  to  ap- 
peals to  the  court  of  appeals,  to  the  supreme  court,  to  the  county 
courts,  and  to  the  superior  court  of  the  city  of  New- York. 

Confined  to  actions  after  tiie  Code  tooli  effect.— the  8th 

section  of  (he  Code  expressly  confines  its  proyisiona  to  civil  actions  commenced  after 
the  Code  was  to  Uke  e£fect  Per  Paxob,  J.  {MtrriU  agt.  Wmg,  4  Eow.  14.)  The 
Code  has  no  application  to  suits  commenced  before  the  time  when  it  became  a  law, 
except  so  far  as  the  "  act  to  facilitate  the  determination  of  existing  suits "  has 
made  certain  sections  applicable  to  that  class  of  cases.  And  the  provisions  relating 
to  appeals  from  the  decision  of  a  single  judge,  are  not  among  those  sections.  Per 
Gbidlkt,  J.  (Clarke  agt.  CrandaM,  4  Bow.  127.)  The  original  Code  (8th  section) 
was  made  applicable  only  to  civil  actions,  commenced  after  it  should  take  effect. 
Per  Paios,  J.  (Thompeon  agt  Blanchard,  id.  260.)  By  section  8  of  the  Code,  none 
of  the  sections  of  title  10  of  &e  Code,  entitled  "  of  the  costs  in  civil  actions,"  are  ap- 
plicable to  civil  actions  commenced  in  the  courts  of  this  state  before  the  first  day  of 
July,  1848,  unless  otherwise  provided  therein.  Per  Masok,  J.  (Doty  agt  Brown, 
id,  429.)  It  was  held,  however,  in  t^e  case  of  Kanatae  agt  MarHn^  (2  Sand.  737,) 
that  an  appeal  fit>m  the  judgment  of  that  court  to  the  court  of  appeals,  is  a  new  suit 
within  the  meaning  of  the  Code,  in  respect  of  costs,  and  the  costs  recoverable  on  an 
appeal  taken  under  the  Code  are  to  be  taxed  according  to  its  provisions.  It  was 
also  held  in  the  case  of  The  PeofU  agt  ^wrievant,  (9  How.  304,)  also  decided  by 
the  superior  court,  that  notwithstanding  the  limitation  implied  in  the  title  "  of  civil 
actions,"  prefixed  to  part  2d  of  the  Code,  those  provisions  of  that  part  of  the  Code 
which  relate  to  costs  upon  appeals,  are  applicable  to  appeals  in  special  proceedings 
as  well  as  to  those  taken  in  civil  actions  strictly  so  caUed.  As  to  the  provisions  of 
the  Code  which  apply  to  l\iture  proceedings,  in  actions  pending  when  it  took  effect^ 
see  section  469. 


PART    FIRST. 

OF  THE  COURTS  OF  JUSTICE,  AND  THEIR 

JURISDICTION. 

TITLE  I.  Of  thb  coubts  in  general. 
n.  Of  the  court  of  appeals. 
III.  Of  the  supreme  court,  circuit  courts,  and 

COURTS  OF  OYER  AND  TERMINER. 
rV.   Of  THB  COUNTY  COURTS. 
V.   Of  THJ  SUPERIOR  COURT,  AND  COURT  OF  COMMON 
PLEAS    IN  THE    CITY  OF    NEW -YORK,    AND    THB 
mayors'  and  recorders'  COURTS  IN  OTHER  CITIES. 

VL  Of  the  COURTS  of  justices  of  the  peace. 
Vn.  Of  justices'  and  other  inferior  courts  in  cities. 


TITLE  I. 

«  t 

OF  THB  COURTS  IN  GENERAL. 

Section   9.  The  several  courts  of  this  state. 
10.  Their  jurisdtctwn  ffeneraUy, 

Sec.  9.  The  several  courts  of  this  state. 

The  following  are  the  courts  of  justice  of  this  state : 

1.  The  court  for  trial  of  impeachments. 

2.  The  court  of  appeals. 
8.  The  supreme  court 

4.  The  circuit  courts. 

5.  The  courts  of  oyer  and  terminer. 
a.  The  county  courts. 
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7.  The  courts  of  sessions. 

8.  The  courts  of  special  sessions. 

9.  The  surrogates'  courts. 

10.  The  courts  of  justices  of  the  peace. 

11.  The  superior  court  of  the  city  of  New- York. 

12.  The  court  of  common  pleas  for  the  city  and  county  of 

New- York. 
18.  The  mayors'  courts  of  cities. 

14.  The  recorders'  courts  of  cities. 

15.  The  marine  court  of  the  city  of  New- York. 

16.  The  justices'  courts  in  the  city  of  New- York. 

17.  The  justices'  courts  of  cities. 

18.  The  police  courts. 

§  10.  Their  jurisdiction  generally. 

These  courts  shall  continue  to  exercise  the  jurisdiction  now 

vested  in  them  respectively,  except  as  otherwise  prescribed  by 

this  act. 

Their  Jnrltdictloit  generally.— There  shall  be  •  supreme  court, 
hAving  general  jarisdiotion  in  law  and  equity.  {Const  1846,  art.  ti,  g  3.)  The 
supreme  court  as  now  organized  has  the  same  jurisdiction  as  the  late  supreme 
court  possessed,  with  the  addition  of  the  equity  jurisdiction  of  the  late  court  of 
chancery.  (ConsLf  art,  yi,  §§  3,  6,  and  art  xiv,  §  6 ;  siat  1847,  p,  323,  §  16.)  The 
courts  of  this  State  have  no  jurisdiction  to  entertain  a  suit  instituted  to  restrain  the 
infringement  of  a  patent  right,  nor  will  jurisdiction  be  entertained,  although  the  de- 
fendant stipulates  not  to  raise  the  objection ;  consent  cannot  confer  jurisdiction. 
The  acts  of  congress  have  rested  the  federal  courts  with  the  exclusive  cognizance 
of  all  infringements  of  patent  rights.  (Dudley  Agt,  MaheWf  3  Chm,  9.)  The  stat- 
ute (2  B.  X.,  p.  409,  §  178)  confers  the  jurisdiction  and  authority  to  review  the 
report  of  commissioners  of  estimate  and  assessment,  for  opening  a  street  in  the  dty 
of  New- York,  upon  the  supreme  court ;  and  the  powers  conferred  are  exercised  by 
it  as  such  court,  and  not  as  a  tribunal  of  inferior  jurisdiction  created  by  the  statute^ 
or  by  its  justices  as  commissioners  appointed  by  the  legislature. 

Tlie  effect  of  Jnrifldictioii,  and  a  i¥aiit  of  it.— When  a  court 
has  jurisdiction,  it  has  a  right  to  decide  any  question  which  may  arise  in  the  cause, 
and  whether  its  decision  be  correct  or  o&erwise,  its  judgment,  until  reversed,  ia 
regarded  as  binding  in  every  other  court;  but  if  it  act  without  authority,  its  judg- 
ment and  orders  are  regarded  as  nvUiiiei.  They  are  not  merely  voidable,  but  oS- 
tolutdy  voidf  and  form  no  bar  to  a  remedy  sought  in  opposition  to  them.  And  the 
jurisdiction  of  any  court  exercising  authority  over  a  subject,  may  be  inquired  into 
in  every  other  court  where  the  proceedings  of  the  former  are  relied  on,  and  brought 
before  the  latter  by  a  party  claiming  the  benefit  of  such  judgment  or  proceedings. 
(DotyAgt.  Bruwn,  4  How.  429 ;  EUioU  agt.  Fier§oU,  1  Peiert,  328 ;  Wtleox  agt.  Jack- 
son, IZ  id.  611;  2  How.  U.  8.  Rep.  43;  S  id  750,  762,  763;  Borden  agt.  FUch,  15 
John.  141 ;  MiUs  agt.  Martin,  19  id  33 ;  SuUon  agt  Edgertanf  9  Cow.  227 ;  Adkins 
agt.  Bonner,  3  id  206 ;  I  HiU,  130,  and  5  id  285.) 
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TITLE   II. 

OF  THE  COUBT  OF  APPEAL8. 

Section  11.  Its  jurisdiction. 

12.  May  reverse^  offirmy  or  modify  judgment  or  order 

appealed  from. 

13.  Terms  of  t?ie  court.    Preference  of  oaunes. 

14.  Number  of  judges  who  may  give  judgment. 

15.  Sheriffs  to  provide  roomSy  c&c,  for  court. 

16.  Court  may  he  adjourned  to  places  other  than  those 

designated  hy  law. 

§  11.  Its  jurisdiction.  {Am^endm^nt  of  1862  'in  italics.) 
The  court  of  appeals  shall  have  exclusive  jurisdiction  to  re- 
view, upon  appeal,  every  actual  determination  hereafter  made 
at  a  general  term,  by  the  supreme  court,  or  by  the  superior 
court  of  the  city  of  New-York,  or  the  court  of  common  pleas 
for  the  city  and  county  of  New-York,  or  the  superior  court  of 
the  city  of  Buffalo,  in  the  following  cases,  and  no  other : 

1.  In  a  judgment  in  an  action  commenced  therein,  or  brought 
there  from  another  court;  and  upon  the  appeal  from  such 
judgment,  to  review  any  intermediate  order  involving  the 
merits,  and  necessarily  affecting  the  judgment. 

2.  In  an  order  affecting  a  substantial  right,  made  in  such  ac- 
tion, when  such  order  in  effect  determines  the  action  and  pre- 
vents a  judgment  from  which  an  appeal  might  be  taken,  and 
when  such  order  grants  or  refuses  a  new  trial ;  but  no  appeal 
to  the  court  of  appeals,  from  an  order  granting  a  new  trial, 
shall  be  effectual  for  any  purpose,  unless  the  notice  of  appeal 
contain  an  assent  on  the  part  of  the  appellant,  that  if  the  order 
beaffirmed,  judgment  absolute  shall  be  rendered  against  the 
appellant.  Upon  every  appeal  from  an  order  granting  a  new 
trial,  if  the  court  of  appeals  shall  determine  that  no  error  was 
committed  in  granting  the  new  trial,  they  shall  render  judg- 
ment absolute  upon  the  right  of  the  appellant ;  and  after  the 
proceedings  are  remitted  to  the  cpurt  from  which  the  appeal 
was  taken,  any  assessment  of  damages  or  other  proceedings  to 
render  the  judgment  effectual,  may  be  there  had,  in  cases 
where  such  subsequent  proceedings  are  requisite. 
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3.  In  a  final  order,  affecting  a  substantial  right  made  in  a 
special  proceeding,  or  upon  a  summary  application,  in  an  action 
after  judgment.  But  such  appeal  shall  not  be  allowed  in  an 
action  originally  commenced  in  a  court  of  a  justice  of  the  peace, 
or  in  the  marine  court  of  the  city  of  New- York,  or  in  an  assist- 
ant justices'  court  of  that  city,  or  in  a  justices'  court  of  any  of 
the  cities  of  this  state,  unless  any  such  general  term  shall,  by 
order  duly  entered,  allow  such  appeal  before  the  end  of  the 
next  term  after  which  such  judgment  was  entered.  The  fore- 
going prohibitions  shall  not  extend  to  actions  discontinued  be- 
fore a  justice  of  the  peace,  and  prosecuted  in  another  court, 
pursuant  to  sections  sixty  and  sixty-eight  of  this  Code. 

There  ahaU  be  a  court  of  appeals  composed  of  eight  judges,  of  whom  four  shaU 
be  elected  bV  the  electors  or  the  state,  for  dght  years,  and  four  selected  from 
the  class  of  lustices  of  the  supreme  court  having  the  shortest  time  to  serve.  Pro- 
vision shall  be  made  by  law  for  designating  one  of  the  number  elected  as  chief 
judge,  and  for  selecting  such  justices  of '£e  supreme  court,  from  time  to  time, 
and  for  so  classifying  ^ose  elected,  that  one  shall  be  elected  every  second  year. 
(Carut,  1846,  art.  vi,  §  2.) 

Additional  Jarisdiction  conferred  by  the  amendments 

of  18cl7» — The  amendments  to  this  section  consist  in  the  addition  to  the  first 
paragraph  of  the  words  "  or  the  superior  court  of  the  city  of  Buffalo ;"  to  the 
second  subdivision,  by  adding  aU  after  the  word  "  taken,"  in  the  third  line  from 
the  top ;  to  the  third  subdivision,  by  adding  idl  after  the  word  "  state,"  in  the 
seventn  line  from  the  top.  The  amendments  are  comprised  in  three  subdivisions. 
Instead  of  four,  as  passea  in  1851.  The  rule  is  a  famUiar  one,  that  as  to  courts  of 
general  jurisdiction,  like  the  court  of  appeals  in  this  stale,  its  jurisdiction  is  to  be 
presumed,  while  that  of  courts  of  inferior  and  limited  jurisdiction  must  be  shown 
oy  the  party  claiming  under  them,  as  their  authority  will  not  be  presumed  from 
their  jud^ents.  Per  Masox,  J.  (Dotif  agi  Broton,  4  How.  430 ;  and  see  Towru- 
endagt.  Stonedreeeing  Co.,  15  N,  Y,  R.  687.) 


UnHEN  AN  APPEAI.  lilES. 

TFliat  is  an  actual  determination  so  as  to  antiiorize  an 
appeal  to  tiie  court  of  appeals. — ^The  court  of  appeals  have  author, 
ity  to  review,  upon  appeal  only,  "  actual  determinations"  of  the  inferior  court— 
that  is,  questions  upon  which  the  inferior  court  have  actually  passed.  {Rayner 
agtw  dark,  7  Barb.  581.)  The  11th  section  of  the  Code  only  affects  detenninar 
tions  "  hereafter  made" — ^that  is  to  say,  made  after  the  Code  took  effect.  {Rice 
agt  Floydj  8  How,  866.)  When  a  verdict  or  the  report  of  a  referee  for  the  plain- 
tiff is  set  aside  upon  a  case,  and  it  is  apparent  that  no  possible  state  of  proof  ap- 
plicable to  the  issues  will  entitle  him  to  a  judgment,  the  appellate  court  should 
render  final  judgment  for  the  defendant,  and  should  not  award  a  new  trial.  The 
case  of  Aster  agt.  LAfnoreux  (4  Seld.  107,)  explained.  {Edmonston  agt.  McLoud^ 
16  N.  Y.  R.  543.)  Where,  however,  the  judgment  at  special  term  is  reversed  for 
error  in  law,  a  new  trial  should  be  awarded,  unless  it  be  entirely  plain,  from  the 
pleadings  6r  the  very  nature  of  the  controversy,  that  the  party  against  whom  the 
reversal  is  pronounced,  cannot,  upon  any  fresh  evidence,  prevail  in  the  suit.  The 
improper  refusal  of  a  new  trial  in  such  a  case  is  error,  reviewable  in  the  court  of 
appeals ;  the  question  does  not  rest  merely  in  the  discretion  of  the  supreme  court 
The  case  of  Aetor  agt.  VAmoreux  (4  8eld,  107)  reviewed  and  explained.  {Griffin 
agt.  Marquardt,  11  N.  Y.  R.  28.) 
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A  final  decree  of  a  surrogate. — ^An  order  of  the  supreme  court 
reverang  a  final  decree  of  a  surrogate  in  a  proceeding  for  an  aocount,  and  directing 
the  proceedings  to  be  remitted  to  the  surrogate,  with  instructions,  &&,  is  an  appeal- 
able order  to  this  court  (Wagner  agt  BeUey^  4  How.  195.)  The  supreme  court, 
on  appeal  from  a  surrogate's  decree,  maj  receive  additional  newly  discovered  evi- 
dence.   {Oa^foU^s  ^^ifMZ,  9  Abb,  393.) 

Report  of  referee  in  natnre  of  special  verdict«~-This  case 
came  before  the  courts  on  appeal  from  a  judgment  on  the  report  of  a  referee  in  the 
nature  of  a  special  verdict,  and  the  only  question  was  (which  was  reviewed  and 
decided  by  this  court,)  whether,  upon  the  facte  found,  the  defendants  were  liable. 
There  were  no  exceptions,  and  no  distinct  question  of  law  appeared  to  have  been 
presented  to  and  passed  upon  by  the  referee.  {Keegana^,  The  Western  RR.  Corpo- 
TQlHon,  4  Sdd,  175.) 

When  to  an  exception  to  a  charge  generally.— "W here  an 

exception  is  taken  to  a  charge  generally,  and  it  is  erroneous  in  one  of  several  par- 
ticulars, to  which  the  attention  of  the  court  was  not  particularly  called,  the  error 
will  be  disregarded.  (Hwnt  agt.  Maybee^  3  Seid.  266.)  If  the  charge  of  the  court, 
on  the  trial,  contaios  two  propositions,  and  the  charge  is  excepted  to  generally,  if 
one  of  the  propositiona  is  true,  the  verdict  will  not  be  set  aside  for  the  error  in 
the  other  proposition.  {Haari  agt  The  Menaeelaer  and  Saratoga  RR,  Co.,  4  Seld.  37 ; 
(Uid  tee  Bowe  agt  Rvsh,  28  Barb.  181;  Graham  agt  Dunigan,  2  Bosw.  516.) 
But  this  demand  or  request  must  be  eapressly  and  tpec\ficaUy  made,  otherwise 
there  will  be  no  available  exception.  This  request  is  not  sufficiently  made  by 
opposing  a  motion  for  and  objecting  to  the  non-euii;  for  that  must  be  deemed  an 
objection  to  tha  rale  of  law  declared  by  the  judge  upon  admitted  or  established 
facts,  and  not  a  request  to  go  to  the  jury  to  ascertain  what  the  facts  are.  (BidueU 
agt  Lament,  17  Bow.  357.) 

Contents  of  a  special  verdict.— It  is  unnecessary  that  a  special 
verdict  should  contain  the  facts  admitted  by  the  pleadings.  All  such  facts  with 
those  found  by  the  jury,  constitute  a  proper  subject  of  consideration  upon  an  appeal 
to  this  oourt    {Barto  agt  Hiimrod,  4  SM.  48i.) 

A  final  order  in  a  special  proceedings — An  application  by  peti- 
tion by  infant  heirs  under  the  statute  to  compel  a  specific  performance  of  a  contract 
for  the  sale  of  land  made  by  the  ancestor,  is  a  "  special  proceeding  "  within  this 
section,  and  an  appeal  lies  to  this  court  from  a  final  order  affecting  a  substantial 
right  made  by  the  court  below,  at  general  term,  upon  such  application.  (Hyatt 
agt  Seeky,  1  Kern.  52.)  The  writ  of  certiorari  is  a  special  proceeding,  according 
to  the  dassiflcation  of  remedies  contained  in  the  Code  (§  2).  The  final  order  in 
such  proceedings  can  be  appealed  to  this  court,  where  it  aJQfects  a  substantial  right. 
(Code,  %  11,  sub.  3;  PeopU  agt  Stilwdl,  19  N.  T.  R.  531.) 

An  order  vacating  a  Judgment  on  confession.— This  court 

has  jurisdiction  to  review  an  order  made  by  the  court  below,  vacating  a  judgment 
entered  by  confession,  on  aocount  of  a  defective  statement  upon  which  the  judgment 
was  entered.  (Bdknap  agt  WaUrs^  1  Ktm.  477 ;  Chappet  agt  Cfutppel,  2  Kern, 
215;  Dow  agt  Flatner,  16  N.  T.  R.  562.) 

TFIien  exceptions  sufficient. — ^It  is  not  requisite,  in  order  to  review 
questions  of  law  arising  upon  the  trial,  that  the  exceptions  taken  should  be  signed 
or  sealed  by  the  justice  before  whom  the  trial  was  had,  or  that  a  bill  of  exceptions 
be  made ;  and  where,  on  appeal  to  this  court,  it  appears  by  the  return  that  the 
exceptions  were  taken  at  the  trial,  and  separately  stated,  it  is  not  necessary  that 
the/  should  be  authenticated  by  the  justice  who  tried  the  cause,  or  the  court  below. 
(ZabriOrie  agt  SmiOi,  1  Kern.  480.)  £xceptk>ns  Te  sufficiently  specific,  where  it 
appears  that  each  offer  or  request  was  separately  made  and  passed  upon  by  the 
court,  and  eaoh  ruling  excepted  to.  (Dunckle  agt  Wiles,  1  Kern.  420.)  On  appeal 
to  the  general  term,  an  objection  may  be  taken  tiiat  the  complaint  does  not  contain 
facts  sufficient  to  constitute  a  cause  of  action,  if  it  does  not  appear  to  have  been 
taken  on  the  trial.  (Cole  agt  Blunt,  2  Bosw.  124.)  But  in  an  action  by  partners 
for  goods  sold,  the  defendant  cannot  avail  himself,  on  appeal,  of  the  objection  that 
they  omitted  to  prove  their  partnership,  if  such  objection  was  not  taken  at  the 
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trial.    (WhiUock  agt  Biuno,  1  HUt.  72 ;  Lamheri  agt  SeeUy^  17  Sow.  432 ;  Dean 
agt.  i20e52er,  I  BUL  420 ;  i^oiiw  agt  Bwh,  28  Bar6. 181.) 

Qnestions  of  fact  reriei¥ed  tn  cases  commeiiced  before 
the  Code. — *'  We  hold  that  in  cases  commenced  since  the  Code,  and  Mij  regu- 
lated by  its  provisions,  the  sections  prescribing  the  manner  of  the  trial,  the  direction 
as  to  the  finding  of  the  facts,  and  the  language  of  section  268,  demonstrate  that  the 
appeal  to  this  court  is  confined  to  questions  of  law."  Per  Dekio,  J.  (Dunham  agt. 
Watkina^  2  Kern,  666,)  which  was  a  case  commenced  in  chancery  before  the  Code, 
and  proofs  taken  which  had  not  been  closed  when  the  Code  took  effect,  and  tho 
return  to  the  appeal  contained  the  pleadings,  proofs,  decrees  and  orders  made  in 
the  cause ;  but  no  statement  offsets  or  exceptions  to  the  decrees  made  in  the  court 
below.  The  court  held  that  thej  were  obliged  to  examine  the  evidence  in  the 
case,  (as  the  chancellor  would  have  done),  and  to  determine  whether  it  sustained 
the  decree  which  had  been  made.  In  such  a  case,  the  court  has  authority  to 
reverse  the  decision  of  the  court  below  on  a  question  of  fact  {And  see  Oriffith 
agt  Merntt,  19  N,  Y.  R  629.) 

A  final  order  npon  sammary  application  after  Judg- 
ment.— The  defendant  having  recovered  judgment  against  the  plaintiff,  for  costs 
in  the  action,  obtained  an  order  at  special  term,  requiring  one  P.  to  pay  such  judg- 
ment, on  the  ground  that  P.  was  the  person  who  brought  the  action,  and  was  also 
beneficially  interested  in  the  recovery.  The  order  on  appeal  was  affirmed  at  the 
general  term,  and  P.  appealed  to  this  court.  Parebb,  J. — ^I  think  an  appeal  lies 
fVom  the  order  made  at  general  term.  It  was  a  final  order  made  upon  a  summary 
application  after  judgment,  and  is  within  the  express  provision  of  the  Code.  (jS!ec. 
11,  sub  3.)  The  effect  of  the  order  was  to  render  a  judgment  on  summary  appli- 
cation against  P.,  who  was  not  a  party  to  the  record.  There  is  even  more  reason 
for  giving  a  review  in  such  a  case,  than  if  the  order  had^een  made  against  a  party 
to  the  record.    (Giles  agt.  ffcdbert,  2  Kern.  32.) 

Objections  Mraived^  unless  made  at  tlie  trial. — ^An  objestion 
that  the  cas^made  by  the  evidence,  varies  firom  that  stated  in  the  complaint,  can- 
not prevail  on  a  review,  unless  it  was  made  at  the  trial.  (Barnes  agt.  Ferine,  2 
Kerru  18.)  And  where  the  cause  is  tried  by  the  court,  without  such  objection  being 
made,  a  general  exception  to  the  decision,  on  the  facts  and  the  law,  raises  only  the 
question,  whether  the  law  is  correctly  decided  on  the  facts  proved,  irrespective  of 
the  pleadings.  (Belknap  agt  Sedey,  4  Kern.  143.)  Where,  at  the  trial,  a  party 
assumes  and  treats  the  questions  made,  as  questions  of  law  to  be  decided  by  the 
court,  and  they  are  passed  upon  and  ruled  against  him,  he  cannot,  on  appeal,  insist 
that  the  questions  decided  by  the  court  involved  a  question  of  fact,  which  should 
have  been  submitted  to  the  jury.  (Barnes  agt.  Ferine^  2  Kern.  18.)  Objections 
which  might  be  obviated  by  evidence,  will  not  be  considered  on  a  review  where 
they  were  not  made  at  the  triaL  (Bumstead  agt.  The  Dividend  Mui.  Ins.  Co.,  2 
K^m.  81.)  Objections  which  might  have  been  obviated  on  the  trial,  if  raised  then, 
shall  be  considered  waived  by  non-objection.  (Davis  agt.  Thfi  Cayuga  and  Susque- 
hanjiah  RR.  Co.,  10  Sow.  330.)  On  a  review  upon  objections  and  exceptions,  a 
defect  in  proof  not  pointed  out  at  the  trial,  and  which,  if  then  specified,  might  have 
been  supplied,  is  not  available.  (Brown  agt  The  Cayuga  and  Susquehannah  RR. 
Co.,  2  Kern.  486.)  On  appeal  to  the  general  term,  an  objection  may  be  taken  that 
the  complaint  does  not  contain  facts  sufficient  to  constitute  a  cause  of  action,  if  it 
does  not  appear  to  have  been  taken  on  the  triaL  (Cole  agt  Bhmi,  2  Bosw.  124.) 
But  in  an  action  by  partners  for  goods  sold,  the  defendant  cannot  avail  himself  on 
appeal,  of  the  objection  that  they  omitted  to  prove  their  partnership,  if  such  objec- 
tion was  not  taken  at  the  trial.  ( WhiUock  agt  Bueno,  1  SilL  72 ;  Lambert  agt. 
Secly,  17  How.  432 ;  Dean  agt  Roesler,  I  ffiU.  420 ;  Doros  agt.  RusTi,  28  Barb.  181  ; 
and  see  Codd  agt.  Rathbone,  19  K  7.  R.  37 ;  MerriU  agt  Thompson,  1  Sat.  550; 
Kennedy  agt.  Ooiion,  28  Barb.  69  ;  Sheldon  agt.  Wood,  2  Bosw.  268 ;  Sheldon  agt 
Smith,  28  Barb.  593 ;  Lambert  agt.  Seely,  17  J9bu;^432.) 

When  all  tlie  facts  i¥lll  be  considered  on  a  special 
verdict  or  otliemrlse. — ^Where  the  question  as  to  what  judgment  should 
be  given,  arises  on  aU  the  facts  of  the  case,  as  ascertained  by  special  vei^ict  or  other- 
wise, without  ailegaiion  of  error  by  either  party  as  to  the  same,  the  court^  at  general 
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tenn,  on  appeal  from  the  judgment  rendered  at  speoial  term,  maj  rererae  it,  and 
give  a  final  judgment  in  the  action.  Per  Zo^oswonsi^  J.  (iTorgiMrf  agt  Morqwii^  2 
Kern.  336.)  Sxoept  in  such  oases  where  the  judgment  rendered  at  special  term  la 
reversed,  a  new  trial  should  be  ordered,  (/d)  An  appeal  to  this  court  from  an 
order  of  the  court  below,  granting  a  new  trial,  does  not  bring  up  for  review  ques- 
ticxia  of  &ot  If  no  error  of  law  is  found  in  the  decision  it  will  be  affirmed,  and  final 
judgment  given  against  the  appellant,  according  to  the  stipulation  required  ta 
accompanj  the  notice  of  appeal  in  such  cases.  (C^de,  §  11;  Eoyi  agt  27u>mpj(m, 
19  H.  T.  IL  207.) 


HTHiSlf  AM  APPISAIi  DOi:§  HOT  lilH. 

Deteratlnatioiis  from  i¥lilclt  an  appeal  to  tlie  conrt  of 
appeals  does  not  lie,  and  questions  not  subject  of  re- 
Tieiv. — ^Under  the  Code,  an  appeal  does  not  lie  to  this  court  upon  any  matters 
I4)piearing  upon  the  record  or  judgment  roll ;  there  most  be  an  actual  determination 
bj  the  subordinate  court  at  general  term  of  every  case,  to  authorize  an  appeal  to 
this  court.  Lake  agt  Oibaon,  3  How.  429,  2  Com,  188,  4  id  416.)  Where  a  writ 
of  error  was  pending  in  the  supreme  court  when  the  Code  took  effect,  in  an  action 
oiiginaU J  commenced  in  a  justice's  court,  and  the  supreme  court  afterwards  ren- 
dered judgment  of  afifirmance :  Heidy  that  there  was  no  right  of  appeal  to  this  court, 
the  determination  of  the  supreme  court  being  final  under  Ihe  dode  prior  to  the 
amendment  of  this  section  in  1857.  A  statute  which  takes  away  the  right  to  a 
future  appeal  in  an  action  pending  and  undetermined  when  the  Code  took  effect,  is 
not  tmtonstihiikmaL  (Graver  agt  Coon^  1  Com.  636.)  A  cause  submitted  to  the 
general  term  of  the  court  below  on  stipulation  of  the  respective  attorneys,  and 
judgment  entered  j»rv,/brma  for  the  purpose  of  bringing  an  appeal  to  this  court,  not 
allowed.  Nothing  but  an  actual  determination  of  the  court  below  will  answer. 
(GridOey  agt  Daggett,  6  Sow.  2S0;  and  eee  BidweU  agt  Lsmeni,  11  How.  357.) 

A  decree  not  final  i¥here  a  reference  to  be  had.— A  decree 
is  not  a  final  determination  of  the  rights  of  the  parties  for  the  purpose  of  an  appeal 
to  this  court,  where  a  reference  is  directed  upon  which  questions  may  arise  to  be 
again  brought  before  the  court  Such  decree,  however,  becomes  final,  from  which 
an  appeal  will  lie  to  this  court  within  the  meaning  of  the  Code  after  the  reference 
haa  b^n  had  and  the  report  confirmed  by  the  court  (SvKurihoui  agt  Curtis,  4 
Com.  415,  6  How.  198.)  A  decree  which  directs  a  reference  for  the  purpose  of 
taking  and  stating  an  account  between  the  parties,  and  for  otiier  purposes,  and 
reeerves  further  directions  until  the  coming  in  and  confirmation  of  the  report,  and 
then  "  that  suah  further  order  or  decree  may  be  made  therein  as  shall  be  just,"  is 
not  a  final  decree  which  authorises  an  appeal  to  this  court,  although  it  may  be  final 
in  many  particulars.  {Cruger  agt  Jkmglaae,  4  Bow.  275,  2  Com.  671 ;  Harris  agt 
Clark,  4  How.  78 ;  WeUs  agt  Chbson,  Court  af  Appeais,  OcL,  1862 ;  Chittenden  agt 
ThsMiseionary  Society,  Ac.,  8  How.  327.) 

A  motion  to  set  aside  decree  or  Judgment  for  Irregu- 
larlty  or'  favor* — ^A  motion  to  set  aside  a  judgment  or  decree,  either  for 
irregularity  or  as  a  matter  of  favor,  is  a  question  of  practice,  and  is  not  the  subject 
of  review  in  an  appellate  court  Such  an  order  cannot  be  oonsiderejd  "  a  final 
order  made  upon  a  summary  application  after  judgment,"  as  provided  by  section 
11  of  the  Code.    (Sherman  agt.  Fdt,  3  How.  425,  2  Com.  186.) 

An  order  granting  or  refusing  costs  In  equity.— -With  very 
few  exceptions,  the  granting  or  withholding  of  costs  in  equity  causes,  rests  in  the 
discretion  of  the  court  of  original  jurisdiction.  An  appeal  will  not  lie  upon  the 
mere  question  of  costs.  (Sherman  agt  Daggett,  3  How.  426 ;  Fort  agt  Oooding, 
Court  of  Appeals,  Oct.,  1862.    Sfe  Sluyter  agt  Smith,  2  Bosw.  673.) 

To  revleur  a  Judgment,  tltere  must  be  a  bill  of  excep* 
tions  or  special  verdict. — There  can  be  no  appeal  (torn  a  judgment  ex- 
cept upon  AhiU  of  exceptions  or  special  verdict  presenting  questions  of  law.  *  So 
held  where  there  was  a  trial  before  a  justice  without  a  jury,  and  a  case  made  lipon 
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which  the  general  term  denied  a  new  trirl,  which  was  incorporated  in  the  record, 
and  an  appeal  brought  thereon.  {Livingtton  agt.  BadcUffe^  3  ffow.  417,  2  Conu 
188.)  Also  where  there  was  a  trial  in  an  action  of  ejectment  and  a  verdict  taken, 
tubject  to  the  opiaion  of  the  supreme  court  upon  a  case  to  be  made,  which  was 
made,  and  the  general  term  gave  Judgment  for  the  defendant  on  the  case,  which 
order  was  appe^ed  from.  WriglU  agt  Douglass^  3  Maw.  418.  This  court  cannot 
review  decisions  at  the  drcuit  on  a  ease.  There  must  be  a  bill  of  exceptions  of 
special  verdict  8o  held  where  a  case  was  inserted  in  the  judgment  record  and 
was  there  called  a  bill  of  ezeeptions,  but  had  not  been,  in  fact,  turned  into  a  bill  or 
exceptions.  (King  agt.  Dermis,  3  Bow.  419 ;  and  see  BidweU  agt  Lamenif  17  ffow» 
857.) 

A  motion  to  compel  a  party  to  submit  to  examination. — 

A  motion  to  compel  a  partj  to  appear  and  submit  to  an  examination  before  a  mas- 
ter (or  referee)  is  addrMsed  to  the  discretion  of  the  court  of  original  jusisdiction, 
and  a  decision  thereon  is  not  appealable.  {Marvin  agt  SeffmoWf  1  Com.  632,  3 
Sow.  340.) 

An  interlocutory  order.— There  is  no  right  of  appeal  from  an  inter- 
locutory determination  of  the  supreme  court,  to  wit :  an  order  dissolving  a  tempo- 
rary injunction.  ( Vandewaier  agt.  Kelsey,  1  Com.  533,  534,  3  ffow.  338.)  So  an 
order  of  reference  to  ascertain  tbe  amount  of  damages  occasioned  by  a  temporary 
injunction,  is  not  appealable.    (Anon^y  4  Bow.  80.) 

An  order  refuting  leave  to  file  exceptions* — An  order  deny- 
ing leave  to  file  exceptions  to  the  report  of  a  referee,  after  the  usual  time  for  doing 
so  has  expired,  is  not  appealable.  (King  agt.  The  MerdianU^  Exchange  Corr^pany^ 
I  SeUL  547.) 

An  order  setting  aside  decree  of  divorce  taiten  as  con- 
fessed.— An  order  setting  aside  a  decree  of  divorce  taken  as  confessed  and  al- 
lowing alimony,  is  not  an  appealable  order  to  this  court  {Carpenter  agt.  Carpen- 
ler,  4  Eow.  139.) 

Upon  a  disputed  question  of  fact.— The  verdict  of  a  jury  upon  a 
question  of  fact  upon  the  trial  of  which  there  is  a  question  as  to  the  credibility  of 
the  witnesses,  by  which  it  is  sought  to  be  proved,  is  a  final  determination  of  the 
case.  No  appeal  will  lie  in  such  a  case.  {Rice  agt  Floyd,  4  Sow.  27.  See  section 
343,  poalf  Ofii  notes  on  page  516.) 

An  order  setting  aside  an  ansurer  as  frlTolons,  dec— An 
order  setting  aside  an  answer  as  frivolous,  and  that  the  plaintiif  have  judgment  as 
for  want  of  an  answer,  and  a  ftirtber  order  that  the  defendant  submit  to  an  ex- 
iunination  on  oath  eonceming  his  property,  and  the  judgment  to  be  given  on  the 
complaint,  is  not  an  appealable  order  to  this  oourt  It  is  not  the  final  judgment  in 
the  action.    (Dwiham  agt  NicholsoUf  4  Sow.  149.) 

A  decision  of  a  Justice  at  special  term. — ^An  appeal  will  not  lie 
to  this  court  from  a  decision  made  by  one  justice  at  a  special  term.  {Qraeie  agt 
FreeUmd,  1  Com,  228.) 

An  order  to  open  biddings  at  a  sale^  or  vacating  a 
sale. — An  appeal  will  not  lie  to  this  court  from  an  order  dedding  a  motion  to 
open  the  biddings  at  the  sheriifs  sale  on  tiie  foredosure  of  a  mortgage,  or  from  an 
order  confirming  an  order  vacating  a  receiver's  sale.  (Lord  agt  P&Aer^  Court  of 
Appeals,  Oct,  1852;  Hag/dtan  agt  Wakman,  3  Bow.  35;  Woifceman agt.  iVtce,  3 
Com.  334.) 

An  order  reversing  Judgment  and  granting  a  neur 
trial. — ^An  appeal  wtll  not  lie  to  this  court  from  an  order  at  general  term  re- 
versing a  judgment  obtained  at  the  circuit  and  ordering  a  new  trial.  There  may 
be  an  appeal  from  *'  a  judgment "  which,  in  the  language  of  the  Code,  is  the  finiU 
determination  of  the  rights  of  the  parties  in  an  action ;  but  such  an  order  is  not 
such  a  final  judgment  as  comes  within  the  deflbition.  (Duane  agt.  The  NorQiem 
BaHroad  Company ^  4  Bow.  354,  3  Com.  545.)  An  appeal  to  this  court  from  an 
order  of  the  oourt  below,  granting  a  new  trial,  does  not  bring  up  for  review  ques- 
tions of  fjftct  If  no  error  of  law  is  found  in  the  decision  it  will  be  affirmed,  and 
final  judgment  given  against  the  appellant,  aeoording  to  the  stipulation  required  to 
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aecompanj  the  notice  of  appeal  in  soeh  casei.    {Code,  g  11 ;  ffoyt  agt  Tfumypionf 
19  y.  T.  R,  207.) 

Aa  order  directing  a  re-entry  of  a  fndgment  to  tare  an 
a|^peal«*-An  order  of  the  court  at  special  term,  settmg  aside  a  Judgment  and 
directiog  its  re-entrj  as  of  a  sabsequent  date,  for  the  purpose  of  bringing  an  appeal 
when  the  time  to  appeal  had  run  by,  and  a  confirmation  of  such  order  at  the  gen- 
and  tenn,  is  not  appealable  to  this  court  This  section  contemplates  an  order 
made  in  a  proceeding  based  upon  a  lodgment  and  assuming  its  validity.  (Bum' 
phrey  agt  CAafn&eriotn,  1  K§m,  2T4.)  If  this  court  haye  the  power  to  review  a  de- 
cision of  the  supreme  court  denying  an  application  to  order  an  amended  answer  to 
stand,  as  part  of  the  pleadings  in  the  oause,  it  can  only  be  exercised  after  a  final 
judgment  in  the  action.    {Sackeifs  Bofrbor  Bamh  agt  Bwnl^t(^^  9  Bow,  96.) 

Anrarding  or  reffnUng  an  iMne  at  laiF,  or  granting  or 
refusing  a  neiv  trial* — ^The  awarding  or  refhsing  an  issue  to  be  tried  at 
law.  and  the  granting  or  refhsing  a  new  trial,  are  matters  resting  entirely  in  the 
discretion  of  the  court  of  original  jurisdiction,  Buch  orders  are  not  the  subjects  of 
appeal  to  an  aopellate  court  (Lmting  agt  AiMeS^  4  Bbw»  213,  2  Com,  663 ;  ofui 
Me  2  Com.  269.) 

An  order  denying  motion  to  stay  proeeedingt  on  ]ndg> 
ment,  or  extentiing  time  to  appeal.— An  order  denying  a  motion 
<5r  a  stay  of  proceedings  on  the  judgment,  and  for  liberty  to  move  to  set  aside  a  re- 
port of  referee  without  an  appeal,  or  for  an  order  extending  the  time  to  appeal,  is 
not  an  appealable  order.    {Eno»  agt.  Tfiomat^  6  Bow,  369.) 

<ta  Judgment  reverting  order  of  surrogate  before  costs 
taxed  and  roll  filed. — An  appeal  firem  a  judgment  of  the  supreme  courts 
reversing  an  order  of  a  surrogate  with  costs,  is  premature  if  brought  before  the 
amount  of  eoets  are  ascertained  and  roll  filed,  whether  a  stay  of  proceedings  is  sought 
or  not    (McMdhon  agt.  JETarrMon,  6  Bow.  360.) 

Jurisdiction  in  actions  commenced  in  fustice's  court. — 

This  court  has  no  jurisdiction  (except  it  may  be  under  the  amendment  of  185T)  of  a 
BQxt  commenced  before  a  justice  of  the  peace,  uid  discontinued  by  season  of  tiUe  in» 
texposed,  and  a  suit  for  the  ssme  cause  of  action  commenced  in  the  county  court  or 
supreme  court,  and  appealed  to  this  court  (Brown  agt  Brown^  6  Bsw.  320 ;  2  Sdd. 
106,  CMd  Me  ^Toydfii  agt  ifcDermott,  9  AU.  14;  Cldfip  agt.  (Traetf,  9  AM.  20 ;  ^To^ 
fieU  agt.  Seeor,  1  BUL  636.) 

mriiere  record  does  not  sliour  an  appeal  to  court  be- 
lour. — Where  the  object  of  the  appeal  from  the  judgment  was  to  review  an  ordon 
made  by  a  judge  at  chambers,  denying  a  motion  of  the  appellant  to  remove  the 
cause  into  the  dreoit  court  of  the  United  States,  and  the  record  showed  that  no  ap- 
peal had  been  taken  from  that  order  to  the  court  below,  held  that  the  appeal  could 
not  be  sustained.    (KanouM  agt  iforttn,  6  Bow.  240.) 

On  questions  of  fact  merely^— The  deeisien  of  referees^  or  the  judg- 
ment of  a  subordinate  court,  are  not  the  ssbjects  of  review  by  this  court  where  there- 
are  questions  of  Ikot  merely,  however  deariy  the  finding  may  be  against  the  testi- 
mony. (Borot  agt  SpoUmany  4  Com,  284 ;  Wutom  agt  The  CfoKMee  Mat.  In*.  Co.^ 
2  Kem,  253 ;  GriKom  agt  The  Mayor,  Ac,  ofNowJork,  2  Kom.  536.)  If  thiscourl 
should  think  that  the  referees  had  come  to  a  wrong  conclusion  upon  a  mere  matter 
of  fitet,  tiiey  have  no  jurisdiction  to  reverse  the  judgment  of  the  supreme  court  for 
that  reason.  The  referees  are,  as  to  matters  of  fact^  merely  a  substitute  for  a  jury,, 
whose  decision  upon  quetions  of  fiu^t  cannot  be  reviewed  upon  appeal,  although  the- 
court  in  which  the  original  action  is  pending,  may  set  aside  the  report  as  agahist  thit 
weight  of  evidence,  or  grant  a  new  trial  upon  newly  discovered  facts,  as  justice  may 
seem  to  require.  (Daoit  agt  AUm,  3  Com.  168.)  This  court  has  no  authority  to  re- 
view the  decisions  of  the  courts 'below  on  questions  of  fact  merely.  (Wtekim  agt. 
The  QtnmeMuLhw.  Co,,  ^Keim.  258;  DimAomagt.  WaMM^id.tM\  iTeu^tonagt. 
Broneon,  3  id,  587 ;  Bo^  agt  TTbampeon,  19  N.  Y.  R.  301) 

Staying  trial  of  an  action. — A  decision  upon  a  motion  to  stay  the 
trial  of  an  action  until  after  the  trial  of  another  action,  does  not  involve  the  merits 
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or  neeesiarilj  affect  the  Judgment,  bat  presents  a  question  of  practice  merely,  trovn 
which  an  appeal  to  this  Ck>urt  will  not  lie.    (James  agt  Chtdmmri,  2  Sdd.  209.) 

Order  in  partttion*-— An  order  in  proceedings  for  partition,  which  de- 
nies a  new  trial  (on  a  trarerse  of  the  petition  tbr  partition)  and  appoints  commia^ 
sioners  to  make  partition,  is  not  a  final  order  from  which  an  appeal  can  be  brought 
to  this  court;  tiiere  must  be  a  final  judgment  entered  to  authorize  such  an  apposl, 
when  both  the  intermediate  order  and  judgment  will  be  open  for  reriew.  {Bedf^ 
agt.  Griffing,  2  Sdd.  465.) 

Only  tncli  part  as  is  appealed  fr«iii«— On  appeal,  only  such  part 
of  the  judgment  or  decree  appealed  from,  can  be  reviewed  in  the  appellate  court. 
(Kelaey  agt  Wetiemy  3  Com,  500.)  This  court  cannot  roTiew  thoee  parts  of  a  do- 
eree  of  the  court  below  not  appealed  firom.    {Robarimm  agt  BiMm»,  1  Kim,  243.) 

On  a  Jnd^ment  affirming  an  order  of  a  tnrrogate.— A 

judgment  of  the  supreme  court,  aflkming  an  order  of  a  surrogate  denying  a  motion 
for  leave  to  discontinue  proceedings  of  accounting  in  the  matter  of  a  guardian,  and 
directing  that  tiie  proo&  be  dosed,  is  not  an  order  or  judgment  which  can  be  ap- 
pealed to  this  court,  because  the  surrogate's  order  is  not  a  final  order.    {Tbmpkii 
agt  Souliee,  1  Bow.  194.) 

Order  respecting  a  provisional  remedy* — An  order  granting 
or  refusing  a  provmonal  remedy  is  not  appealable  under  tiie  provision  allowing  an 
appeal  from  a  *'  final  order  affecting  a  substantial  right  made  in  a  special  proceed- 
ing, or  upon  a  summary  application  in  an  action  after  judgment,  'because  such 
provisional  remedies  are  not  contemplated  by  the  Code  as  'special  proceedings.* '  " 
(Genin  agt  Ibmpkina^  Court  of  Ajipeiaia^  4p^  1852.) 

Bill  of  exceptions  on  matters  of  fact*— It  is  not  the  province 
of  this  court  to  determine  firsts  firom  the  evidence  in  an  action  depending  upon  le- 
gal principles.  The  bill  of  exceptions  should  show  the  condusions  of  fact  at  whieh 
the  court  below  arrived,  and  what  exceptions  were  taken  npon  the  ruling  as  to 
those  &cts.  {Mead  agt  The  Xorlh  Western  Intwraince  Cb.,  3  SdUL  630;  oind  see 
OHfin  agt  Marqttardl,  11  KT,R  34.) 

Only  questions  of  lai¥  by  exceptions  or  special  werdict. 

— ^An  exception  to  the  decision  of  the  generai  term  denying  a  new  trial  after  ver- 
dict amounts  to  nothing.  This  court  can  review  only  questions  of  law  presented 
by  exceptions  taken  on  the  trial,  or  on  special  verdict  {McOracktn  agt  ChohoeOt 
4  ^S^  133.)  Where  it  becomes  necessary  to  review  the  question  whether  a  fSact 
assumed  by  the  justice  at  the  circuit  was  vrarranted  by  the  evidence,  the  non-exist- 
ence of  the  fact  should  be  made  a  point  in  the  supreme  court  by  a  case  containing 
the  evidence,  or  in  a  bill  of  exceptions.  {People  agt  Cookf  4  SeUL  87 ;  and  see 
Hoyt  agt  Thompson,  19KT,B.  207.) 

Questions  not  raised  before  referees.— On  an  appeal  from  a 
judgment  rendered  upon  the  report  of  a  referee,  this  court  cannot  review  questions 
not  raised  before  the  referee,  although  such  questions  nuty  have  been  raised  on 
the  argument  of  a  motion  at  general  term  to  set  aside  the  report  {Morris  agt  Sue- 
«tm,4iSWd.204.) 

On  re|>ort  of  commissioners  of  appraisal* — ^An  appeal  does 
not  lie  to  t^  court  firom  an  order  of  the  court  below  at  general  term,  confirming 
the  report  of  oonuiissioners  to  appraise  the  compensation  to  be  made  for  lands  pro- 
posed to  be  taken  under  the  general  raiboad  act,  and  refrising  to  direet  a  new  ap- 
praisal. {Neuh  York  Cenirai  BR.  Co.  agt.  Marvin,  1  Kern.  276.)  The  sUtute  (2  R, 
X.,  p.  409,  §  178)  confers  the  jurisdiction  and  authority  to  review  tiie  report  of  com- 
missioners of  estimate  and  assessment^  for  opening  a  street  in  the  city  of  New-York, 
npon  the  supreme  court;  and  the  powers  conferred  are  exerdsed  by  it  as  such  courts 
and  not  as  a  tribunsl  of  inferior  jurisdiction  created  by  the  statute,  or  by  its  jus- 
tices as  commissioners  appointed  by  the  legislature.  By  virtue  of  chapter  270  of 
tiie  laws  of  1854,  an  appeal  lies  to  the  supreme  court  at  general  term  from  an  order 
made  by  the  same  court  at  special  term,  confinning  a  report  of  the  commissioners. 
But  no  appeal  lies  to  this  court  firom  the  order  of  the  supreme  court  made  at  a  gen- 
eral term,  confirming  the  report  of  the  commissioners.  The  statute  (2  R  L.,  p.  413, 
§  178)  which  declares  that  the  report  of  the  commissioners,  when  confirmed  by  tiie 
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sapreme  court,  shall  be  final  and  condosiTe  upon  all  persons,  takes  away  the  right 
of  appMl  which  would  otherwise  exist  {In  Vie  maiier  of  extending  C<mal  and  wid- 
emng  WaOcer  streets,  3  Kern,  406.) 

Exceptions  miut  be  separated  from  the  case*— Where  the 
exceptions  taken  at  the  trial  are  in  the  first  instance  stated  in  a  case  containing 
matters  not  necessary  to  present  the  legal  questions  arising  upon  them,  the  parry 
appealing  should  procure  the  exceptions  to  be  separated  from  the  case,  by  or  UDdt:r 
the  direction  of  the  court  below,  or  a  justice  thereof.  If  it  does  not  appear,  from 
the  return  of  either,  that  the  exceptions  were  in  the  first  instance  stated  separately, 
or  that  they  were  separated  from  the  case  in  which  they  were  first  stated  under  the 
direction  of  the  court  below,  or  a  justice  thereof,  the  appeal  in  this  court  will  be  dis- 
missed. (Zabriskie  agt  Smithy  1  Kenu  480;  and  see  BidweU  agt  Lament,  17  Bow. 
357. 

Exceptions  to  eacli  and  every  part  of  tlie  cliarge.— Where 
the  charge  of  the  court  inyolves  several  propositions,  and  as  to  some  of  them  it  is 
unobjectionable,  an  exception  taken  at  the  conclusion  of  the  charge  to  each  and 
every  part  of  the  charge,  presents  no  question  for  review  upon  a  bill  of  exceptions. 
(OddweU  agt.  Murphy,  I  Kern,  416.)  A  general  exception  to  the  charge  of  the 
court,  where  any  independent  portion  of  it  is  correct,  presents  no  question  for  re- 
view upon  appeaL    (Decker  tkgt,Mathew$  and  others,  2  Kern.  31^.) 

Qmestions  of  laur  only  can  be  rcTieived  in  cases  com- 
menced since  tlie  Code. — ^We  hold  that  in  cases  commenced  since  the 
Code,  and  fully  regulated  by  its  provisions,  the  sections  prescribing  the  manner  of 
the  trial,  the  direction  as  to  the  finding  of  the  facts,  and  the  language  of  section 
268,  demonstrate  that  the  appeal  to  this  court  is  confined  to  questions  of  law.  Ptr 
Dsmo,  J.  (Dunhafm  agt.  Walkins,  2  Kern.  &60 ;  and  see  Griffin  agt  Marquardt,  1 7 
Ni  T.  B.  34.)  An  appeal  to  this  court  from  an  order  of  the  court  below,  granting  a 
new  trial,  doee  not  bring  up  for  review  questions  of  fact  If  no  error  of  law  is 
found  in  the  decision  it  will  be  affirmed,  and  final  judgment  given  against  the  ap- 
pellant, according  to  the  stipulation  required  to  accompany  the  notice  of  appeal  iu 
such  cases.    (Oide,  §  11;  Hoyt  agt  Thompson,  19  M.  Y.R  207.) 

Must  he  a  final  Jnd9ment.~-A  judgment,  to  be  reviewable  in  this 
court,  must  be  a  final  judgment  of  the  court  below  in  the  action.  Accordingly, 
where  the  plaintiff  demurred  to  portions  of  the  defeudanf  s  answer,  and  judgment 
was  rendered  thereon  against  the  defendant  in  the  court  below,  leaving  issues  of 
fact  in  the  cause  undecided :  Held,  that  the  judgment  on  the  demurrer  was  not  re- 
viewable in  this  court  until  the  issues  of  fact  were  disposed  of^  and  final  judgment 
^ven  in  the  action.  (Paddoek  agt  The  Springfield  Fire  and  Marine  Ins.  Co.,  2 
Kern.  591.) 

Requisites  of  case  and  exceptions  upon  trial  by  the 
conrt« — ^In  order  to  review  on  appeal  a  judgment  rendered  upon  a  trial  by  the 
court  without  a  jury,  a  case  must  always  be  made.  This  case  should  contain  the 
facts  found  by  the  judge,  and  his  conclusions  of  law  stated  separately,  the  excep- 
tions taken  during  the  trial,  and  also  those  taken  after  judgment  to  his  final  conclu- 
sions of  law.  If  a  party  desire  to  review,  at  a  general  term,  any  finding  on  a  ques- 
^n  of  fact,  the  case  should  contain  the  evidence  bearing  upon  such  question. 
Otherwise  it  should  contain  only  so  much  of  the  evidence  as  is  necessary  to  present 
the  questions  of  law  nused  by  the  exceptions.  The  case  should  be  proposed,  and 
amended,  and  settled  by  the  judge  who  tried  the  cause.  Decisions  made  by  the 
judge  during  the  trial,  and  which  are  deemed  erroneous,  should  be  excepted  to  at 
the  trial,  and  cannot  be  after  judgment  The  exceptions,  which  may  and  should  be 
made  within  ten  days  after  notice  of  the  judgment,  are  to  the  finid  conclusions  of 
the  judge.  The  proposed  case  and  exoeptions,  if  served  within  ten  days  after  no- 
tice of  the  judgment,  will  be  a  sufficient  exception  to  the  final  decision  of  the 
judge.  But  where  the  case  and  exceptions  are  not  served  within  that  period,  ex- 
oeptions to  the  final  decision  must  be  served  within  the  ten  days  to  authorize  such 
exceptions  to  be  inserted  in  the  case.  Exceptions  which  appear  in  the  case  as  set- 
tled, will,  on  appeal,  be  assumed  to  have  been  duly  taken.  Where  the  case  does  not 
contain  exceptioas  taken  during  the  trial,  or  after  the  judgment,  the  case  cannot  be 
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renewed  in  this  court,  and  the  Appeal  will  be  difonined.  (Bloomer  agi.  JBWni,  3 
Kern.  341,  and  12  Bow.  567  ;  and  see  Hoyt  agt  Thompson,  19  K  F.  B,  207.) 

Reqnisitet  of  case  and  exceptions  upon  trial  by  re- 
ferees*— The  review  in  this  oonrt  of  a  judgment  entered  upon  tiie  dectoion  of 
referees,  must  be  upon  the  case  and  exceptions  upon  which  the  cause  was  heiu^  in 
the  court  below,  except  where,  by  leaxe  of  that  court,  or  the  consent  of  parties, 
one  presenting  only  the  questions  of  law  raised  is  substituted.  The  court  below 
has  power,  on  motion,  to  reform  the  case  on  which  the  cause  was  reviewed  in  that 
court,  so  that  it  shall  contain  onlj  the  evidence  and  proceedings  necessary  to  pre- 
sent the  questions  of  law  raised.  But  that  court  is  not  authorised  to  change  the 
case  so  as  to  present  the  facts  otherwise  than  as  found  by  the  referees,  or  to  insert 
therein  exceptions  not  taken  on  the  trial,  or  to  their  final  decision.  The  manner  in 
which  the  decisions  of  referees  should  be  excepted  to  and  reyiewed,  how  a  case  for 
that  purpose  should  be  prepared  and  settled,  and  what  it  should  contain,  discussed 
and  pointed  out  by  Oomstoce,  J.  {Johnson  agt  Whitioek,  3  Kern,  344.)  An  appeal 
will  DOt  lie  to  review  a  judgment  upon  a  report  of  referees  upon  a  case  containing 
merely  the  evidence  before  the  referees,  and  the  same  as  used  before  the  supreme 
court.  A  ease  in  the  nature  of  a  bill  of  exceptions  and  special  verdict  should  be 
settled  by  the  supreme  court,  and  inserted  in  the  record,  stating  fads,  and  not  the 
mere  evidence  of  facts,  so  as  to  present  nothing  but  questions  of  law  to  the  appellate 
court.  (Siurgie  agt.  Merry ^  3  How.  418 ;  Colie  agt.  Brovm,  Court  of  Appeals,  AprH, 
1862,  11  Wend.  417,  17  Id.  169,  and  20  Id.  663.) 

Questions  of  fact  in  an  equity  sult«~This  court  Is  not  authorized 
to  review  the  determination  of  the  supreme  court  on  a  question  of  &ot  in  an  equity 
suit  commenced  smce  the  enactment  of  the  Code.  {Newion  agt  Bronsonj  ex\  3 
Kern.  587 ;  and  see  Soyt  agt.  Thompson,  19  K  T.  R.  207.) 

An  order  removing  cause  to  United  §tates  court* — ^An 

appeal  does  not  lie  from  an  order  of  the  supreme  court,  removing  an  action  com- 
menced therein  to  the  United  States  court,  on  the  ground  that  the  defendant  is  a* 
citizen  of  another  state.  The  order  does  not  determine  the  action  and  prevent  a 
judgment  therein,  nor  does  it  affect  a  substantial  right  within  the  meaning  of  section 
11  of  the  Code.    (lUius  agt  The  New-  York  and  New-Haven  RR.  Co.f  3  Kern,  597.) 

may  reverse  as  to  one  and  not  as  to  the  other  defend* 
ant. — Upon  appeal,  the  appellate  court  may  now  reverse  a  judgment  as  to  one  of 
the  defendants,  and  suffer  it  to  stand  against  another  defendant  who  does  not  appeal, 
in  cases  in  which  a  several  judgment  against  the  defendants  not  appealing  would 
have  been  proper  in  the  court  below.    {Geraud  agt  Slagg,  10  How.  369.) 

Wlten  urill  presume  appeal  to  court  beloiv  uras  talien. — 

Where  the  record  shows  an  actual  determination  made  at  general  term,  although  it 
does  not  affirmatively  appear  that  the  case  was  brought  there  by  appeal,  Uiis  court 
will  not  go  behind  the  record  to  inquire  whether  there  was  a  judgment  at  special 
term,  from  which  an  appeal  had  been  taken,  but  presume  tliat  the  case  was  regu- 
larly at  general  term  by  appeal  {Beecher  agt.  Ckmradt,  11  How.  181 ;  and  see 
McGreggor  agt.  Oomstoek,  19  N.  T.  R.  581.) 

J^ettling  tlie  finding  of  facts  by  referees.— It  was  held  by  the 
supreme  court  in  the  first  district,  in  the  case  of  HtUs  agt  Thursby,  (11  How.  134,) 
that,  for  the  purpose  of  an  appeal  to  the  court  of  appeals,  the  general  term  will 
settle  a  case  containing  the  facts  found  by  the  referees  on  the  hearing  of  the  appeal, 
to  be  inserted  in  the  record  to  be  certiaed  to  the  court  of  appeals.  Upon  the  case 
as  thus  settled  by  the  general  term,  a  motion  was  made  in  &e  court  of  appeals  by 
the  appellants  to  amend  the  return  on  file  by  substituting  the  case  as  settled  by 
the  general  term ;  and  it  was  decided — Denio,  Chief  Judge,  giving  the  opinion^-that 
where  the  general  term  on  appeal  review  the  report  <i  referees  upon  exceptions 
taken  on  the  trial,  they  cannot,  in  the  settlement  of  the  case  upon  their  judgment, 
embrace  any  special  findng  of  facts.  This  court  (of  appeals)  cannot,  in  thu  class 
of  cases,  regard  any  finding  of  facts  except  such  as  shall  be  stated  by  the  r^erees 
according  to  the  provisions  of  the  Code.  Where  the  report  of  the  referees  contains 
a  voluminous  statement  of  the  evidence,  and  is  not  in  accordance  with  the  provisions 
of  the  Code,  the  general  term  may  settle  a  case  abridging  these  statements  so  as  to 
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prfRDt,  in  a  ooDCin  fonn,  wo  much  of  the  facts  as  are  eoential  to  an  nndentand- 
ing  of  the  axoeptioDB  taken  on  the  trial  {MiUa  agt  Thunby,  12  Bow,  417 ;  and 
mSoyiHS^  Tlumy^aon,  19  N.  7,R  207.) 

Only  iroai  tlie  general  term  Jndgmeiit  InTolTlng  the 
■Mrils* — ^It  IB  onlj  fVom  a  general  term  jndgmeDt  abeolntely  dispoaing  of  the 
merita  of  the  action,  and  of  all  questions  in^olyed  in  it,  that  an  appeal  can  be  taken 
to  the  court  of  appeals.  It  is  the  policy  of  the  Code  to  allow  but  one  appeid,  in  the 
same  action,  to  the  court  of  ^peals,  unless  a  new  trial  shall  be  ordered  bj  the  latter 
coorti  after  a  final  judgment  has  been  rendered.    (Ford  agt.  Davidj  13  Bow.  193.) 

An  appeal  from  marine  and  Jnstices'  conrts.— An  examine- 
tion  of  ordinary  questions  of  law,  where  the  decisions  throughout  of  three  tribunal 
are  uniform,  ought  to  be  sufici^  except  in  a  case  inyolTing  great  interests,  or  set* 
tling  a  principle  of  law  on  which  numerous  other  actious  are  to  be  decided.  So  hdi, 
on  a  motion  under  the  amended  (1857)  section  (11)  of  the  C!ode,  for  an  appeal  to 
the  court  of  appeals,  fitim  a  judgment  of  this  court,  in  an  action  originating  in  the 
marise  court    (Jhnrduue  agt  Jackson,  13  Bow,  230.) 

§  12.  May  reverse,  affirm,  or  modify  judgment  or  order  appealed 

The  court  of  appeals  may  reverse,  affirm,  or  modify  the  judg* 
ment  or  order  appealed  firom,  in  whole  or  in  part,  and  as  to  any 
or  all  of  the  parties ;  and  its  judgment  shall  be  remitted  to  the 
court  below,  to  be  enforced  according  to  law. 

As  to  the  general  and  special  powers  of  the  court,  and  the  ezivdae  thneof  in 
▼arioQS  cases  upon  divers  questions;  see  notes,  to  §  11. 

Jaritdlctlon  as  to  parties*— This  court,  haying  }urisdicti0D  to  reriew 
the  judgment  below,  and  haying  obtamed  possession  of  the  cause,  must^  in  the  nature 
of  thinga,  possess  all  such  powers  as  are  necessaiyto  render  that  Jurisdiction  effectuaL 
Among  otiier  powers  thus  necessary  is  that  of  determining  what  parties  ought  to  be 
before  the  courts  and,  in  case  of  any  defect  arising  after  jurisdiction  is  acquired,  of 
remedying  that  defect.    Per  JoHVSoy,  J.  (8  Bow.  176.) 

Iiriien  opinions  conclnsiTe.— Where  aeyeral  questions  arise  in  the 
cause,  and  the  opinions  deliyered  agree  in  regard  to  all  of  them,  and  the  other  mem- 
bers of  the  court  giye  a  nlent  vote  of  concuirenoe,  there,  all  the  questions  will  be 
deemed  to  haye  been  determined  by  a  miyori^  oJf  the  court,  and  the  case  will  be 
regarded  and  respected  as  an  authoritatiye  abjudication  of  all  such  questionB.  And 
when  two  questions  are  presented  to  the  appellate  court,  upon  whidi  their  decision 
ii  asked,  both  of  which  are  discussed  by  counsel,  and  each  is  consideied  and  deter- 
mined in  the  only  opinions  read  in  the  hearing  of  the  members,  the  majority  must 
be  deemed  to  acquiesce  in  the  conclusions  upon  those  questions  reached  in  those 
qpinionsi  unless  some  one  dissents.    {Jcanes  agt  PatteOf  2  Sdd,  fi.) 

Iiriten  opinions  not  concinsive*— Where  a  court  consists  of  seyenJ 
judges,  two  or  more  of  whom  deliyer  opinions,  and  all  arriye  at  the  same  general 
result  in  the  cause,  but  for  diiferent  reasons,  and  the  residue  of  the  judges  give  a 
silent  yote  of  concurrence  with  them,  in  a  decision  for  the  one  party  or  the  other ; 
there,  as  it  does  not  appear  that  a  majority  of  the  court  agreed  as  to  any  one  ques- 
tion in  particular  as  the  ground  of  the  dedsion,  the  case  cannot  be  considered  as 
authority  on  any  of  the  questions  whidi  arose  in  the  cause.    (Id,) 

Stare  decisis* — ^The  judicial  rule  stare  decisis  should  haye  great  force  with 
this  court  in  reference  to  adjudications  of  questions  of  law  made  by  it,  after  full  dis- 
cussion and  examination.  Where,  on  a  second  appeal,  the  question  presented  was 
identical  with  that  on  which  the  cause  was  preyiously  decided  by  the  court :  Bdd, 
that  the  court  would  not  reconsider  and  depart  fiom  the  former  abjudication,  although 
its  members  were  not  unanimous  in  making  that  dedsion,  and  the  reasoning  of  those 
who  concurred  was  not  in  harmony.    {Oakley  agt  AspintsaUj  3  KsftL  600.) 
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On  a  f  adgmeMt  OTenmllnv  a  denmnrer.— This  courts  it  seems, 
will  not  reTena  a  judgment  oyerrnling  a  demurrer,  where  the  defect  in  the  pleading 
demurred  to  was  formal  and  technical  merely,  and  should  have  been  amended  bj 
the  court  below.    (MeOarmick  agt  Fiekmng,  4  Com.  276.) 

Iffo  Ivrisdlction  as  to  parts  of  a  decree  not  appealed 

froni*"This  court  has  no  author!^  lo  review  those  parts  of  a  deosee  of  the  ooort 
below  not  appealed  from.    {Bobmimm  ugL  BuUUma,  I  Kam,  243.) 

JnrlsiUctlon  to  revleur  an  order  vacatinv  a  f  nd|pnent«— 

This  court  has  jurisdiction  to  reyiew  an  order  made  bj  the  court  below,  Taoating  a 
Judgment  entered  bj  confession  on  a  defectiye  statement  {Bdknap  agt  WakrSj  1 
KenkHll)  Ohappd9tgLChqppd,2EmL%l5fandJ>nongLFl^^ 

H^lien  remittitur  to  1»e  sevtdoivn*—- After  a  return  has  been  filed, 
any  order  made  which  finally  dispoees  of  the  appeal  either  upon  the  merits,  or  by 
dismiasal  of  the  appeal,  or  otherwise,  it  is  proper  to  remit  the  proceedings  to  the 
court  below.  {Driuw  agt  Brooks,  4  How.  207.  8e$  aiso  Doty  agt  Browrif  idL  429.) 
But  a  remittitur  cannot  be  made  on  the  dismissal  of  an  appeal  under  role  second, 
for  the  reason  that  no  return  has  been  filed.  The  omisBion  to  file  the  return  is  the 
ground  for  dismissing  the  appeaL  (See  note  to  Thompson  agt  Bkmchardi  4  Mow.  2L1.) 

Jurisdiction  of  a  cause  lost  urben  remittitur  filed  in 
court  belour*— >Where  the  judgment  of  this  oourt  and  a  remittitur  have  been 
made  and  sent  to  the  court  below,  and  then  filed,  this  court  has  no  Airther  jurisdic> 
tion  of  the  cause.  The  only  remedy  is  a  new  appeal.  An  application  in  sndi  a 
case  for  an  amendment  of  the  judgment  or  order  of  this  oourt  (directing  costs,  Aa) 
should  be  made  to  the  court  below.  {Fraaer  agt  Westem,  S  How.  235 ;  Dresser  agt 
Brooks,  4  Id.  207.)  It  was  held  in  the  case  dJudson  agt.  Oray,  (17  How.  289),  by 
the  supreme  court  in  the  6th  district,  and  affirmed  in  tiie  court  of  appeals,  thi^ 
the  court  below,  while  an  appeal  is  pending  in  the  court  of  appeals,  as  they  form- 
erly had  after  a  writ  of  error  brought,  have  still  control  over  the  judgment  in  regard 
to  making  amendments,  and  the  judgment  is  still  regarded  as  remuning  in  that 
oourt  for  all  the  purposes  of  amendments.  After  the  remiUUw  has  issued  fix>m  the 
oourt  of  ^>peals  under  the  seal  of  that  court,  and  has  been  delivered  to  the  pre- 
vailing party,  as  is  the  practice  in  that  court,  with  a  view  to  have  it  remitted  to  the 
oourt  below,  the  latter  court  have  jurisdiction  of  the  cause,  although  the  remittitar 
is  not  aeiuaUy  filed  with  the  clerk  below;  and  if  a  new  trial  has  heea.  awarded,  the 
oourt  below  may  go  on  and  tir  the  cause.  And  where,  on  such  trial,  it  appeared 
that  the  defendant's  attorney  had  the  remittitur  in  his  hands,  which  he  had  neg^ 
looted  to  file,  and  permitted  the  plaintiff  to  go  nearly  through  with  the  triid, 
supposing  the  remittitur  had  been  med,  and  the  defendant  then  sprung  the  point 
that  the  remittitur  had  not  been  filed,  and  the  oourt  had  no  jurisdiction  of  the  esse, 
held,  that  the  defendant  could  not  thus  take  advantage  of  his  own  wrong ;  he  was 
estopped  from  urging  such  an  objection,  if  otherwise  good,  whidi  it  was  not  And 
see  Seacord  agt  jforgan,  17  How.  394. 

In  case  of  affirmance  by  default. — After  affirmanoe  of  a  Judg- 
ment of  the  oourt  below,  by  default,  and  a  remittitur  sent  to  and  filed  with  the 
oourt  below,  this  court  loses  jurisdiction,  so  that  it  cannot  open  Uie  defiamlt  {MarUn 
agt  WUson,  1  Com.  240;  and  Latson  agt  Wattaoe,  9  How.  334.) 

In  case  of  a  regular  dismissal  of  appeal.— Where  an  appeal  is 
regftitM-Jy  dismissed  by  the  court  of  appeals,  and  tiie  remittitur  sent  down,  the 
appellate  court  loses  possesBion  of  the  cause,  and  all  power  over  it  {Newton  agt 
Harris,  8  Barb.  306.) 

Jurisdiction  remains  until  remittitur  is  filed.— This  oourt 
has  jurisdiction  of  a  cause  brought  therein  until  the  remittitur  is  filed  with  the  derk 
of  the  court  below.  (Burckle  ^fi.  Lme,  3  How.  236 ;  and  see  Jvdson  agt  Chroy,  17 
Eow.  289.) 

In  case  of  dismifial  of  appeal  under  tiie  mles«— Where  an 

order  is  irregularly  enteored,  or  entered  upon  a  fidse  or  garbled  affidavit,  dismissing 
the  appeal,  and  the  remittitur  is  sent  down  and  filed,  it  cannot  be  that  the  party  is 
without  remedy.  The  reapondent  takes  his  order  dismissing  the  appeal  under  the 
second  or  seventh  rales  of  the  court  9i  appeal  without  ootioe  to  the  appellant 
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and  withont  application  to  the  court,  and  it  may  be  entered  in  vacation.  And  sap- 
posing  the  order  was  entered  on  a  garbled  affidavit,  or  indeed  any  other  state  of 
nets,  showing  that  the  respondent  was  not  entitled  to  the  order,  can  it  be  doubted 
fbr  a  moment  that  the  conrt  (of  appeals)  would,  on  application,  vacate  the  order  ? 
Their  power  in  such  case  is  unqnestionable.  And  when  the  order  is  vacated  there 
will  be  no  foundation  for  the  judgment  entered  in  this  (supreme)  court  upon  the 
remittitur.  And  this  (supreme)  court  would,  if  necessary,  set  it  aside  on  motion. 
Bat  while  it  stands  this  (supreme)  court  has  no  power  to  make  any  order  impair- 
ing its  force^  Per  Willm,  J.  (NevUon  agt.  Harris,  8  Barb.  dlO.j  It  is  under- 
stood that  the  court  of  appeals,  in  practice,  do  entertain  such  motions. 

When  order  19  Incorrectly  entered* — ^If  the  order  entered  on  the 
dedsion  of  the  court  does  not  correctly  state  the  judgment*  pronounced  by  the 
court,  it  will  be  allowed  to  be  amended  on  motion,  although  the  remittitur  may 
have  been  sent  down  and  filed.  {Palmer  agt  Lawrefice,  1  8eld.  465 ;  and  tee 
JudBcn  agt  Gray,  17  Mow.  289.) 

Object  ormie  17* — ^The  object  of  the  seventeenth  rule  was,  to  give  the 
appellant  time  to  make  the  application  (to  open  the  default,  where  the  judgment 
was  affirmed  by  default)  before  the  filing  of  the  remittitur.  (LaUon  agt.  WaUaeey 
9  How.  334.) 

Dismissing'  tbe  appeal  nnder  mle  Y. — ^here  the  respondent 
waited  forty  days  after  the  rule  took  effect,  no  copies  of  the  case  having  been 
served,  and  then  entered  an  order  under  rule  seven,  dismissing  an  appeal,  and  the 
proceedii^  were  remitted,  <fec. :  Held,  that  he  was  reg^ar ;  and  where  too  much 
costs  are  charged  in  such  a  case,  the  remedy  is  by  motion  to  the  court  below. 
{Dreuer  agt.  Brooke,  4  How.  207.) 

Poorer  of  conrt  lielour  to  remit  back  proceedings  for 

amendment* — Where  the  court  of  appeals  remit  their  jud^ent  and  pro- 
ceedings to  the  court  below  to  be  executed,  and  the  court  below  become  legally- 
possessed  of  the  case,  it  has  no  power  or  discretion  to  g^ant  an  order  remitting 
back  such  judgment  and  proceeding  to  the  court  of  appeals  (for  correction)  with- 
ont the  assent  or  direction  of  the  latter  court,  by  resolution  or  order.  (  Vermilye 
agt  Seldon,  6  How.  41 ;  andZ  Sand.  688.) 

Costs  on  dismissal  of  appeal* — ^Where  too  much  costs  are  charged 
in  a  case  where  the  appeal  has  been  r^ularly  dismissed  under  rule  seven,  and  the 
remittitur  sent  down  and  filed,  the  remedy  is  by  motion  to  the  court  below.  {Ihres- 
ter  agt.  Brooke,  4  How.  207.)  Where  it  appears  from  the  order  of  the  court  of 
appalls,  as  contained  in  the  remittitur,  that  after  argument  upon  the  merits  they 
dismissed  the  appeal  with  costs,  this. (supreme)  court  is  bound  to  suppose  they 
intended  the  general  eoete  to  be  taxed  or  adjusted,  being  the  only  way  the  order, 
in  respect  to  costs,  can  have  efiect.  If  the  court  of  appeals  had  intended  motion 
cotte  only,  they  should  have  specified  the  amount,  and  it  should  have  been  inserted 
in  the  order.    (  WM  agt.  Norton,  10  How.  117.) 

l¥ben  appellant  ^ralTes  Us  rigbt  to  object  tbat  tbe  re- 
tnrn  ^ras  not  made  in  time.— Where  the  respondent  has  omitted  to 
avul  himself  of  the  neglect  of  the  appellant  in  procuring  the  return  of  the  clerk 
within  twenty  days  afl^  the  appeal  was  perfected,  until  after  the  return  has  been 
made,  and  has,  after  the  filing  of  the  return,  noticed  the  cause  for  argument,  the 
objection  that  the  return  was  not  made  in  time  is  waived.  (Beecher  agt.  Conradt, 
11  How.  181.) 

mien  omissions  in  tbe  return  will  be  allowed  to  be 

snpplied* — An  objection  that  the  return  does  not  contain  a  copy  of  the  notice 
of  appeal,  and  also  that  the  printed  copies  of  the  case  served  do  not  contain  a 
copy  of  the  notice  of  appeal,  or  a  copy  of  a  certificate  of  the  clerk  of  the  court 
below  that  the  papers  returned  by  him  are  correct  copies  of  the  judgment  roll, 
Ac,  are  omissions  which  this  conrt  will,  on  motion,  allow  the  appellant  to  supply 
without  dismissing  the  appeal.    (Beeeher  agt.  Conradt,  11  How.  181.) 

Although  in  cases  of  judgment  of  affirmance,  interest  is  allowed  on  the  amount 
of  the  ju^^ent  afifinhed  by  way  of  damages  for  the  delay  and  vexation  caused  by 
the  bringing  of  the  appeal,  it  is  understood,  and  has  been  so  held  (4  Sand.  677,)  that 
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this  clause  does  not  authorize  double  inttrest,  and  may,  therefore,  be  considered  as 
nugatory.  It  was  probably  retained  in  conformity  to  the  form  of  the  remittitur 
used  in  such  cases,  in  the  late  court  of  errors.  It  being  adopted  by  the  latter 
court  to  recover  single  interest  on  the  judgment  (which  was  not  allowed  at  com* 
mon  law,)  before  the  statutes  authorizing  interest  on  all  judgments.    {JSd,) 

§  13.  Terms  of  the  court  {Amendment  ^1862  in  italics^ 
There  shall  be  four  terms  of  the  court  of  appeals  in  each 
year,  to  be  held  at  the  capitol  in  the  city  of  AlbaAy,  on  the 
first  Tuesday  of  January,  the  fourth  Tuesday  of  March,  the 
third  Tuesday  of  June,  and  the  last  Tuesday  of  September,  and 
continue  for  as  long  a  period  as  the  public  interests  may  re- 
quire. But  the  judges  of  the  said  court  may,  in  their  dis- 
cretion, appoint  one  of  said  tenns  in  each  year  to  be  held  in 
the  city  of  New- York. 

Additional  terms  shall  be  appointed  and  held  at  the  same 
place  by  the  court,  when  the  public  interest  requires  it.  The 
court  may,  by  general  rules,  provide  what  causes  shall  have  a 
preference  on  the  calendar.  On  a  second  and  each  subsequent 
appeal  to  the  court  of  appeals,  or  when  an  appeal  has  once  been 
dismissed  for  defect  or  irregularity^  the  cause  shall  be  placed 
on  the  calendar  as  of  the  time  of  filing  the  first  appeal. 

Criminal  causes* — Criminal  cases  shall  have  a  preference,  and  may  be 
moved,  on  behalf  of  the  people,  out  of  their  order  on  the  calendar.    {Htde  13.) 

The  act  "  in  relation  to  preferred  caueet  in  the  supreme  court  snd  court  of  ap- 
peals," passed  April  6,  1860,  (S.  L.  1860,  p.  270,)  provides  as  foUows: 

Section  1.  Actions  in  which  executors  and  administrators  are  sole  plaintifib  or 
sole  defendants,  shall'have  a  preference  in  the  court  of  appeals  and  in  uie  supreme 
court,  at  the  general  term  thereof,  over  all  actions,  except  in  criminal  cases,  and 
mhj  be  moved  out  of  their  order  on  the  calendar. 

Section  2.  Appeals  which  prevent  the  issuing  of  letters  testamentary  or  of 
general  administration,  shall  also  have  a  preference  for  hearing  in  the  court  of 
appeals  and  in  the  supreme  court,  over  all  actions,  except  crimindi  cases,  and  may 
be  moved  out  of  their  order  accordingly. 

§  14.  Giving  judgment. 

The  concurrence  of  five  judges  is  necessary  to  pronounce  a 
judgment.  If  five  do  not  concur,  the  case  must  be  re-heard. 
But  no  more  than  two  re-hearings  shall  be  had,  and  if,  on  the 
second  re-hearing,  five  judges  do  not  concur,  the  judgment 
shall  be  affirmed. 

Stare  decisis. — ^The  judicial  rule,  Hare  deeieie,  should  have  great  force 
with  this  court,  in  reference  to  adjudications  on  questions  of  law  made  Dy  it,  after 
full  discussion  and  examination.  Where,  on  a  second  appeal,  the  question  pre- 
sented was  identical  with  that  on  which  the  cause  was  previously  decided  by  the 
court :  Heldf  that  the  court  would  not  reconsider  and  depart  from  its  former  ad- 
judication, although  its  members  were  not  unanimous  in  making  that  decision  and 
the  reasoning  of  those  who  concurred  was  not  in  harmony.  (Oakley  agt  Aspin- 
'toall,  8  Kern,  600.)    Where  jttdffment  is  pronounced  in  open  court,  holden  by  eight 
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jodges,  without  any  dlaflent  at  the  time,  neither  party  can  go  behind  tnch  pnblic 
act  and  attack  the  judgment  on  the  gronnd  of  what  may  have  taken  place  among 
the  jadges  in  their  private  consuHationa.  When  a  court  has  jurisdiction,  its  judg- 
ment b  neyer  void,  because  it  is  erroneous  in  point  of  hiw.  Jt  8eem$  there  is  no 
doubt  of  the  right  of  this  court  to  order  a  judgment  of  affirmance  where  there  is 
an  equal  division  of  opinion  among  the  judges.  Besides,  the  Code  of  1849  (§  14, 
which  is  not  unconstitutional)  expressly  authorizes  it.  {Mason  agt.  Jones,  5  ^010. 
118.)  This  decision  was  made  under  this  section  as  amended  in  1849,  which  said : 
"  The  concurrence  of  five  judges  shall  be  necessary  to  pronounce  a  judgment  If 
five  do  not  concur,  the  judgment  or  order  appealed  from  shall  be  affirmed,  unless 
the  court  order  a  re-hearing." 

EflTecC   of   affirmance   on    an  eqnal   diTision   of  tlie 

Jadi^es* — Although  the  judgment  of  the  supreme  court  in  {Banks  ^,  Quacken^ 
hwky)  denying  any  effect  to  the  act  in  respect  to  contracts  made  previous  to  its 
passage,  was  affirmed  by  this  court,  (1  Com.  129,)  yet,  as  the  judges  were  equally 
divided  in  opinion,  the  determination  cannot  be  considered  as  a  precedent^  but  the 
question  must  be  regarded  as  entirely  open.  Per  Denio,  J.  (Morse  agt.  Goold,  1 
Kem.  286,     8es  also  5  Wend,  842;  11  Wheat.  69,  78;  and  2fi  Wend.  252.) 

Untj  of  a  Jodir^  to  sit  in  reTieur  npon  liis  own  Jndg» 
Bicnts,  airen  in  another  court. — *'  I  am  of  opinion  that  it  is  both  my 
right  and  duty  (under  the  const,  of  1846,)  to  take  part  in  reviewing  ^e  decisions 
of  the  supreme  court  while  I  was  a  member  of  it,  and  shall  act  accordingly.  There 
is  nothing  in  the  nature  of  the  thing  which  makes  it  improper  for  a  judj^e  to  sit  in 
review  upon  his  own  iudsments.  If  he  is  what  a  judge  ought  to  be — wise  enough 
to  know  that  he  is  fallible,  and  therefore  ever  ready  to  learn ;  great  and  honest 
eaoDgh  to  discard  all  mere  pride  of  opinion,  and  follow  trutif  wherever  it  may  lead ; 
and  courageous  enough  to  acknowledge  his  errors — ^he  is  then  the  very  best  man 
to  sit  in  review  upon  his  o^n  judgments.  He  will  have  the  benefit  of  a  double 
discussion.  If  right  at  the  first,  he  will  be  confirmed  in  Ms  opinion ;  and  if  wrong, 
he  will  he  quite  as  likely  to  find  it  out  as  any  one  else."  Per  Bbomson,  J.  {Pierce 
agi  Delamater,  1  Com.  17.)    See  note  to  %  16. 

§  15.  Provision  for  rooms  for  holding  court. 

If,  at  a  term  of  the  court  of  appeals,  proper  and  convenient 
rooms,  both  for  the  consultation  of  the  judges  and  tlie  holding  of 
the  court,  with  furniture,  attendants,  fuel,  lights  and  stationery, 
suitable  and  suiBcient  for  the  transaction  of  its  business,  be  not 
provided  for  in  the  place  where  by  law  the  court  may  be  held, 
the  court  may  order  the  sheriiF  of  the  county  to  make  such 
provision,  and  the  expense  incurred  by  him  in  carrying  the 
order  into  effect,  shall  be  a  county  charge. 

§  16.  Where  the  court  may  he  hdd — adjournment. 

The  court  of  appeals  may  be  held  in  other  buildings  than 
those  designated  by  law  as  places  for  holding  courts,  and  at  a 
different  place  in  the  same  city  from  that  at  which  it  is  ap- 
pointed to  be  held.    Any  one  or  more  of  the  judges  may  adjourn  • 
the  court,  with  the  like  effect  as  if  all  were  present. 

By  the  judiciary  act  of  1847  (§  9,)  it  was  provided  as  follows :  "  There  shall  be  at 
least  four  terms  of  the  court  of  appeals  held  in  each  year,  at  such  times  and  places 
as  the  said  court  shall  appoint ;  the  said  terms  may  be  continued  and  held  from  the 
commencement  thereof,  so  long  as  the  court  shall  deem  it  necessary ;  but  the  terms 
shall  beheld  at  some  place  now  provided  by  law  for  holding  courts,  and  they  shaU 
be  so  arranged  that  there  shall  be  a  term  of  the  court  once  in  two  years  in  each  of 
the  judicial  districts  of  this  state."  The  foregoing  fifteenth  and  sixteenth  sections, 
t  is  presumed,  were  firamed  with  a  vi'*'"**'*"*         ■    »..  ^    •  „_r^^  ^j 
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the  court  when  held  in  the  court-rooms  or  coort-hoaaes  in  the  different  coantiea 
of  the  state ;  although  they  are  made  applicable  to  the  court  as  now  permanently 
held  at  the  capitol.  •  The  amendment  to  section  18  of  the  Code,  pronding  for  the 
terms  to  be  held  permanently  at  the  capitol,  was  passed  in  1851. 

Previsions  to  Ml  the  place  of  an  aitescnt  Jndse.— Whenerer 
any  jnd^e  of  the  conrt  of  appeals,  bein^  a  justice  of  the  supreme  court,  shall  be 
absent  from  the  court,  or  there  shall  be  a  reason  to  beBeye  that  he  will  not 
attend,  the  ^remor  shall  designate  some  justice  of  the  supreme  court  from  the 
class  of  justices  haying  the  shortest  time  to  serye,  to  supply  the  place  of  such 
absent  judge;  and  such  justice  shall  attend  and  be  a  judge  of  the  court  of  appeals 
until  such  absent  judge,  or  some  one  duly  Qualified  to  take  his  place,  shall  attend 
the  court.  The  Ust  cUuse  of  §  3  of  tit  1,  ch.  3,  part  8  of  the  Rensed  Statutes,  (2 
B.  S.  276,)  which  says :  "  No  judge  of  an  appellate  court,  or  of  any  court  to  whidi 
a  writ  of  certiorari,  or  of  error,  shall  be  returnable,  shall  decide,  or  take  part  in 
the  decision  of  any  cause  or  matter  which  shall  haye  been  determined  by  Mm 
when  sitting  as  a  judf  e  of  any  such  court,"  shall  not  npply  to  any  judge  of  the 
court  of  appeals.     (Lowm  of  1850,  p.  45,  ch.  41.) 

Aatlierit7  of  Justice  of  sai^reine  conrt,  nrhile  a  Jnt^e  of 
the  court  of  appeals. — A  justice  uf  the  supreme  court,  while  a  judge  of 
the  court  of  appeals,  oy  yirtue  of  his  selectioa  from  a  class  of  justices  haying  the 
shortest  time  to  serye,  has  authority  to  preside  in  a  court  of  oyer  and  terminer^ 
or  to  discharge  any  of  the  ordinary  duties  of  a  justice  of  the  supreme  court. 
(MeCarwm  agt.  The  PeopU,  8  Kern,  74.) 


TITLE    in. 

OF     THE      8UPBE1CE    COUBT,     CmCUIT    OOUjnTS,     AND  '   OOUETB     OF 

OYEB    AND    TEBHINEB. 

Section  17.  Existing  statutory  jprovisions  (M  to  terms  and  htcsi- 

n€S8  of  the  courts  repealed^  and  order  of  supreme 
court  fixing  the  term^j  <&c.^  abrogated. 

1 8.  Oeneral  terms  prescribed, 

19.  Nurnber  of  judges  to  give  judgment. 

20.  Special  tenns,  circuit  courts,  and  courts  of  oyer  and 

terminer  J  prescribed. 

21.  Circuit  courts  and  oyer  and  terminer  held  together. 

22.  Designation  of  times  and  places  of  holding  courts  / 

how  made. 

23.  Extraordinary  general  and  special  terms,  and  oyer 

and  terminer  ^  how  appointed. 

24.  Places  of  holding'the  courts. 

25.  Publication  of  appointment  thereof 

26.  When  judges  not  assigned  m^y  hold  the  courts. 

27.  Duties  of  judges  as  to  business  out  of  court. 

28.  PoomSjfuel,  dkc,  how  furnished. 

§  17.  Existing  statutory  provisions  as  to  terms  and  business 
of  the  courts  repealed,  and  order  of  supreme  court  fixing  terms^ 
dkc,  abrogated.     ^ 

All  statutes  now  in  force,  providing  for  the  designation  of  the  . 
times  and  places  of  holding  the  general  and  special  terms  of  the 
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BQpreme  oonrt,  and  the  circint  ooiffts,  and  conrts  of  oyer  and 
terminer,  and  of  the  judges  who  shall  hold  the  same,  are  repealed 
from  and  after  the  first  day  of  July,  one  thousand  eight  hundred 
and  forty-eight ;  and  the  order  of  the  supreme  court,  adopted 
July  fourteen,  one  thousand  eight  hundred  and  forty-seven, 
prescribing  the  times  and  places  of  holding  the  general  and 
special  terms  of  the  court,  and  the  circuit  courts  and  courtd  of 
oyer  and  terminer,  during  the  residue  of  the  year  one  thousand 
eight  hundred  and  forty-seven,  and  for  the  years  one  thousand 
eight  hundred  and  forty-eight  and  one  thousand  eight  hundred 
and  forty-nine,  and  assigning  the  business  and  duties  thereof  to 
the  seve^  judges  of  the  court,  is^  from  and  after  the  first  day  of 
July,  one  thousand  eight  hundred  and  forty-eight,  abrogated ; 
and  the  provisions  of  this  title  are  substituted  in  place  thereof, 

ConstttwUoval  organization  and  fnritdiction.— There  shin 

be  a  saweme  ooort,  having  general  Jurindiction  in  law  and  equity.  {Const.  1846^ 
art  Ti,  S  3.)  The  state  shall  be  dirided  into  i^ght  judicial  districts,  of  which  the 
city  of  New-York  shall  be  one ;  the  others  to  be  bounded  hy  oounty  lines,  and  to 
be  compact,  an4  equal  in  population  as  nearly  afi  may  be.  There  riiaU  be  four 
justices  of  the  supreme  oonrt  in  each  district,  and  as  many  more  in  the  district  com- 
posed of  the  city  of  New-York,  as  may  from  time  to  time  be  authorized  by  law,  but 
not  to  exceed  in  the  whole  sudh  number,  in  proportion  to  its  population,  as  shidl  be 
in  conformity  with  the  number  of  such  judges  in  the  residue  of  the  state  in  propor- 
tion to  ita  population.  They  shall  be  dassifled  so  that  one  of  the  justices  of  each 
district  shall  go  out  of  otBoe  at  tiie  end  of  erery  two  years.  After  the  expiration  of 
their  terms  under  such  dassifioation,  the  term  of  their  office  shall  be  eight  years. 
(^  4.)  The  legislature  shall  have  the  same  powers  to  alter  and  regulate  the  juris- 
dictiott  and  proceedings  in  law  and  equity,  as  they  have  heretofore  posseraed.  (S  6.) 
ProTision  may  be  made  by  law  for  designating,  fiFom  time  to  time,  one  or  more  of  the 
said  justices,  who  is  not  a  judge  of  the  court  of  appeals,  to  preside  at  the  general 
tenns  of  the  said  court,  to  be  held  in  the  seyeral  districts.  Any  three  or  more  of  the 
said  justices,  c€  whom  one  of  the  said  justices  so  designated  shaU  always  be  one, 
may  hold  such  general  torma  And  any  one  or  more  of  tiie  justices  may  hold  special 
terms  and  circuit  courtSi  and  any  one  of  them  may  preside  in  courts  of  oyer  and 
terminer  in  any  county.  (§  6.)  The  judges  of  the  court  of  appeals  and  justices  of 
the  supreme  couit  shsJl  seyenUy  receive  at  stoted  times  for  their  services,  a  com- 
pensation to  be  esteblished  by  law,  which  shall  not  be  increased  or  diminished  dur- 
ing their  continuance  in  office.  (6  *l.)  They  shall  not  hold  any  other  office  of  pub- 
lic trust  All  votes  for  either  of  them,  for  any  elective  office,  (except  that  of  justice 
of  the  supreme  court,  or  judge  of  the  court  of  appeal)  given  by  the  legislature  or 
the  peofde^  shall  be  void.  They  riiaU  not  exeidse  any  power  of  appointment  to  pub- 
lic office.  Any  male  citizen  cii  the  age  of  twenty-one  years,  of  good  moral  charac- 
ter, and  who  posqeeses  the  requisite  qualifications  of  learning  and  ability,  shall  be 
entitled  to  admission  to  practice  in  all  the  courta  of  this  state.  (§  8.)  The  dassir 
fication  of  the  justices  ot  the  supreme  courts  the  times  and  place  of  holding  the 
terms  of  the  court  of  appeals,  and  of  the  general  and  special  terms  of  the  supreme 
court  within  the  several  districts,  and  the  circuit  oourto  and  oourto  of  oyer  and  ter- 
miner within  the  several  counties,  shall  be  provided  for  by  law.  (§  9.)  The  testi- 
mony in  equity  cases  shall  be  taken  in  like  manner  as  in  cases  at  law.  (§  10.) 
Justices  of  the  supreme  court,  and  judges  of  the  court  of  appeals,  may  be  removed 
by  concurrent  resolution  of  both  houses  of  the  legislature,  k  two-thirds  of  all  the 
memben  elected  to  the  assembly,  and  a  majority  of  all  the  memben  elected  to  the 
senate^  concur  therein.    AU  jodioial  officers,  except  those  mentioned  in  this  seo* 
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tion,  and  except  Jaetioes  of  the  peace,  and  judges  and  justices  of  inferior  courts  not 
of  record,  may  be  removed  by  the  senate,  on  the  recommendation  of  tiie  governor ; 
but  no  removal  shall  be  made  by  virtue  of  this  section,  unless  the  cause  thereof  be 
entered  on  the  journals,  nor  unless  the  party  complained  of  shall  have  been  served 
with  a  copy  of  tiie  complaint  against  him,  and  shall  have  had  an  opportunity  of  being 
heard  in  his  defence.  On  the  question  of  removal,  the  ayes  and  noes  shall  be  entered 
on  the  journals.  (§  11.)  The  judges  of  the  court  of  appeals  shall  be  elected  by 
the  electors  of  the  state,  and  ttie  justices  of  the  supreme  court  by  the  electors 
of  the  several  judicial  districts,  at  such  times  as  may  be  prescribed  by  kw.  (§12.) 
In  case  the  offloe  of  any  judge  of  the  court  of  appeals,  or  justice  of  the  supreme 
court,  shall  become  vacant  before  the  expiration  of  the  regular  term  for  winch  he 
was  elected,  the  vaoaocy  may  be  filled  by  appointment  by  the  governor,  until  it 
shall  be  supplied  at  the  next;general  election  of  judges,  when  it  shall  be  filled  by 
election  for  the  residue  of  the  unexpired  term,    (g  13.) 

Salaries  fixed.— By  the  laws  of  1847,  (Judiciary  Act,  page  312,  §  3,) 
**  There  shall  be  allowed  to  the  several  officers  hereinafter  in  this  section  mentionedj 
the  following  annual  salaries  to  be  paid  at  the  end  of  each  quarter  out  of  any 
moneys  in  the  treasury^belonging  to  the  general  fund,  that  is  to  say :  To  each  judge 
of  the  court  of  appeals,  and  to  each  justice  of  the  supreme  court,  twenly-five 
hundred  dollars ;  to  the  state  reporter  two  thousand  doUars ;  to  the  clerk  of  the 
court  of  appeals  two  thousand  dollars.  The  salary  of  the  county  judge  shall  be 
paid  by  the  county,  and  at  the  close  of  each  quarter.** 

Increased. — ^By  the  laws  of  1857,  {page  760,  ch.  792,  §  1,)  "the  compensa- 
tion of  a  judge  of  the  court  of  appeals  is  established  at  the  sum  of  three  thousand 
five  hundred  dollars  a  year,  payable  at  the  end  of  each  quarter,  g  2.  The  compen- 
sation of  a  justice  of  the  supreme  court  is  established  at  the  sum  of  three  thousand 
five  hundred  dollars  a  year,  payable  at  the  end  of  each  quarter.  §  3.  This  act  shall 
not  apply  to  the  compensation  of  any  judge  or  justice  now  in  office  during  the  con- 
tinuance thereof" 
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Poivers  under  Revised  Statutes*— The  supreme  court  shall  possess 
the  power,  and  exercise  the  jurisdiction,  which  belonged  to  the  supreme  court  of 
the  colony  of  New- York,  with  the  exceptions,  limitations  and  additions,  created 
and  imposed  by  the  constitution  and  laws  of  this  state.    (7  R,  S,  196,  §  1.) 

Cliancery  |nrisdictlon«-— The  powers  and  jurisdiction  of  the  court  of 
chancery  are  co-extensive  with  the  powers  and  jurisdiction  of  the  court  of  chancery 
in  England,  with  the  exceptions,  additions  and  limitations,  created  and  imposed  by 
the  constitution  and  laws  of  this  state.    (2  R.  S.  173,  §  36.)    ' 

Under  Kiaivs  of  1§4T9  dec. — ^The  supreme  court  organised  by  this  act, 
shall  possess  the  same  powers,  and  exercise  the  same  jurisdiction  as  is  now  pos- 
sessed and  exercised  by  the  present  supreme  court  and  court  of  chancery ;  and  the 
justices  of'  said  court  shall  possess  the  powers  and  exercise  the  jurisdiction  now 
possessed  and  exercised  by  the  justices  of  the  present  supreme  court,  chancellor, 
vice-chancellors  and  circuit  judges,  so  far  as  the  powers  and  jurisdiction  of  said 
courts  and  officers  shall  be  consistent  with  the  constitution  and  provisions  of  this 
act.  And  all  laws  relating  to  the  present  supreme  court  and  court  of  chancery,  or 
any  court  held  by  any  vioe-chanceilor,  and  the  jurisdiction,  powers  and  duties  of 
said  courts,  the  proceedings  therein  and  the  officers  thereof,  their  powers  and  duties, 
shall  be  applicable  to  the  supreme  court  organised  by  this  act,  the  powers  and  duties 
thereof,  the  proceedings  therein,  and  the  officers  thereof,  their  powers  and  duties, 
BO  far  as  the  same  can  be  so  applied  and  are  consistent  with  the  constitution,  and 
the  provisions  of  this  act  (Seas,  Lam^  1847,  p.  323,  §  16.)  It  is  obvious  that  it 
was  intended  tfaaekt  all  judicial  power  in  the  state  should  be  possessed  and  exercised 
only  by  the  courts  and  officers  mentioned  in  the  sixth  article,  and  the  local  courts 
preserved  by  the  12th  section  of  the  last  (14th)  article.  Fer  Harbtr,  J.  (Cfriffin 
agt  GfiffiOi,  6  Sow,  428.) 

Tacancy  in  office — ^how  f iiled. — ^Where  the  office  of  a  justice  of 
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the  flopieme  ooort  bec(»Dea  raeant  before  the  ezpintion  of  his  term  of  office,  the 
Tacancj  is  to  be  sapplied  by  the  electors  of  the  jadicial  district  in  which  it  exists, 
St  the  next  general  election  of  judges,  although  the  Tacaocj  occur  at  so  late  a  day 
that  no  notice  is  or  can  be  giren  by  the  secretary  of  state  or  other  officer  pursuant 
to  the  statute,  that  a  justice  is  to  be  elected  at  such  election  to  fill  the  vacancy. 
{Ftopk  9gL  Cowles,  3  Kern.  350.) 

Special  ponrers  and  ivrlMliction  of  Instlees  of  sapreme 
coart* — Any  special  powers  and  jurisdiction  heretc^ore  Tested  and  existing  in 
any  ▼ice-chanoellor  or  judge  of  the  supreme  court,  in  any  particular  d^trict  or  cir- 
cuit prior  to  the  first  Monday  of  July,  1847,  shall  be,  and  are  hereby  transferred  to 
and  vested  in  any  justice  of  the  supreme  court,  elected  for  such  district  or  districts, 
subject  to  an  appeal  to  the  supreme  court :  Provided  that  nothing  in  this  act  shall 
be  held  to  Umit  or  abridge  the  powers  and  jurisdiction  of  the  supreme  court,  as 
defined  by  the  Gode  of  Procedure  as  now  adopted.    (jSSetf.  Laws  1849,  p.  21,) 

Salts  ia  eqaity^  civil  actioas. — ^The  supreme  court  possesses  the  same 
jurisdiction  and  the  same  powers  as  were  formerly  rested  in  the  court  of  chancery. 
When  the  Code  of  Procedure  became  a  law,  the  supreme  court  lost  none  of  its 
chancery  jurisdiction.  It  is  true  that  the  distinction  between  actions  at  law  and 
suits  in  equity  was  abolished;  but  the  suit  in  equity  survived  in  the  form  of  a 
"  dvil  action  "  prosecuted  by  summons  and  complaint.  (Myer9  agt  Basbackf  4  Mow, 
83.) 

BistiBctioB  betureea  la^r  aad  eqaity  aot  aboiiftlied.— 

This  case  (Parsona  agt  Bedford^  3  Feters,  443)  is  a  direct  authority  to  show,  what 
indeed  is  plain  without  authority,  that  the  constitution,  by  conferring  jurisdiction  in 
''law  and  equity,'*  has  not  only  recognized  the  distinction  between  them,  but  placed 
that  distinction  beyond  the  power  of  the  legislature  to  abolish;  which,  as  has  been 
EhoTu,  it  could  only  do  by  abolishing  one  or  the  other  of  the  two  jurisdictions. 
[Beubens  agt  Jod,  3  Kern.  488.) 

Jarifldictioa  as  to  laads  oat  of  tbe  state.— The  supreme  court 
may  compel  the  npedfic  performance,  by  a  resident  of  this  state,  of  a  contract  for 
the  conveyance  of  land  lying  without  its  jurisdiction.  It  has  the  same  jurisdiction 
in  this  class  of  cases  as  that  possessed  by  the  former  court  of  chancery.  (Xewton 
sgt  Bnmsonf  3  Kern.  687.) 

Jarisdictloa  as  to  streets.— The  statute  (2  R  X.,  ji^  409,  §  178,)  oon- 
fefs  the  jurisdiction  and  authority  to  review  the  report  of  commissioners  of  estimate 
and  aasessment  for  opening  a  street  in  the  city  of  New- York,  upon  the  supreme 
court;  and  the  powers  conferred  are  exercised  by  it  as  such  court,  and  not  as  a  tri- 
bunal of  inferior  jurisdiction  created  by  th^  statute,  or  by  its  justices  as  commis- 
sioners appointed  by  the  legislature.  {Matter  of  Canal  and  WaUcer  sireetBy  2  Kern, 
406;  Matter  o/Extention  of  the  Botoery,  12  Mow.  97.) 

Jarisdictioa  of  lastices  oat  of  coart.— A  justice  of  the  supreme 
court,  like  any  other  officer,  when  acting  out  of  court,  is  an  officer  of  limited  juris- 
diction.   {Bangs  agt  SeUen^  13  Mow.  374.) 

Coacarreat  Jarisdictioa. — ^The  jurisdiction  of  the  state  courts  and 
&at  of  the  United  States  courts  is  concurrent  A.nd  it  is  an  admitted  rule  that  in 
cases  of  concurrent  authority,  the  tribunal  which  first  obtains  jurisdiction,  and  is 
competent  to  administer  it,  will  retain  it^  and  another  will  not  interfere.  ( Cooky 
agt  Lawrence,  12  Mow.  176.) 

£qaitable  actioas<-->The  supreme  court  has  jurisdiction  of  equitable 
actions  against  married  women  for  lees  than  $50.  (Cohine  agt  J3L  John,  12  Mow, 
333.) 

I^ecisioa  of  a  larisdictioaal  qaestioa.— Where  a  court  of  com- 
petent jurisdiction  decides  a  jurisdictional  question,  (a  eommitment  for  coniempt  of 
court),  a  justice  of  this  court  at  chambers  has  no  right  to  review  such  decision  col- 
Iftterally.    {People  agt  Oreer^  12  Mow,  650.) 

Makiay  orders. — Any  judge  (supreme  court)  in  any  part  of  the  state  may 
make  orders,  enlarging  time  to  make  a  case,  ftc,  or  any  like  order  enlarging  time, 
ftc,  notwithstanding  sub.  3  of  §  401  of  the  Code.  {Adama  agt.  Sage,  I3  How.  18.) 
Any  judge  anywhere  mi^  make  an  order  out  of  court,  and  without  notice,  staying 
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the  prooeedings  in  an  action,  to  enable  a  par^  to  apply  for  some  ulterior  relief 
provided  the  time  shall  not  exceed  twenty  days.  Bat  if  the  stay  goes  beyond  that 
limit  the  order  is  voidi  the  Judge  haa  transoeiided  his  joriadiction.  (Bangs  agt  &{- 
deihi  13  Bow,  374.) 

To  aet  aside  a  fndgmevt.— The  ooort  haa  tiiie  power  to  set  aade  * 
Jndgment  after  the  lapse  of  one  year  apon  motion  for  want  of  jariadicUon.  (HaXM 
agt.i^A<0r9, 13^010.  43;  seeLowberi^Mayorof  If.Y^ViBow,\%l\  SharpagIL 
Maifor,  Ac,y  ofK.  K,  18  E<no.  9T ;  3,0,  IS  How.  213.) 

To  revleir  ex  parte  orden,^The  legialatore  nerer  intended  to  im- 
pose upon  the  judges  Uie  duty,  or  confer  the  rights  to  reriew  ai  chamben  eodi 
other's  tx  park  orden.  (Odyuga  OcvaUy  Bank  agt  Warfldi^  IS  Bow.  439.)  Where 
one  justice  of  a  district  i^ttiog  at  special  tenUf  has  judicially  passed  on  a  qaestioii 
raised  on  motion,  another  justice  should  not»  on  a  renewal  A  that  motion,  under 
leave  given,  take  upon  himself  to  pass  adversely  on  the  same  point,  but  should  deny 
the  renewed  motion,  to  the  end  that  the  Judgment  of  the  genend  term  may  be  oIh 
tained.    {PeA  agt  ESiGlt,  16  Bow,  484.) 

Power  to  panisli  for  contempt.— The  oMirthas  the  inherent  power 
in  a  general  sense  of  punishing,  as  a  contempt,  disobedience  to  orders  made  by 
fudges  <nU  of  courL  It  is  a  power  essential  to  the  effioadoos  existence  of  a  Judicial 
tribunal  This  power  has  not  been  taken  away  fit>m  tiie  court  by  any  provisions 
of  the  Code  relatiiur  to  suppkmmiairy  proceedings.  (Wicker  agt  Dresser^  13  Bow,. 
331;  Oonira,  see  Shepherd  agt  />mm»  id.  173,  andWicher  agt  Dresser,  14  Bow. 
466.) 

To  lame  a  commtoioil. — The  judge  before  whom  prooeedings  supple- 
mentary to  ezeoution  under  section  291  of  the  Code  are  pending,  has  no  power  to 
order  a  commission  to  be  issued  for  the  examination  of  witnesses  residing  out  of 
the  state  to  take  testimony  to  be  need  on  such  prooeedings.  (Oraham  BgL  CoBmm, 
14  Bow.  62.) 

To  grant  an  Infnnction.— Ko  court  in  this  state  can  rightfyilly  enjoin 
a  party  from  proceeding  in  a  suit  in  another  court  of  the  state,  having  equfd  power 
to  grant  the  relief  sought  by  the  complaint  on  whioh  such  ixjunoSon  is  asked. 
(Bennett  agt  LsBoy,  14  Bow.  178.) 

Poorer  to  enlarge  time  for  appealing.— There  has  been  a  differ- 
ence of  opinion  jamong  judges  upon  this  question.  In  OriUenden  agt  Adams,  (6 
Bow,  310,  Mason,  J,),  Sedy  agt.  JYichard  (3  Dusr,  669,  Superior  Omtrt,  New-  Torit^ 
Baaae  agt  The  New-York  CerUrai  RR  Ch.  (14  Bow,  430,  Mabtdt,  J.\  and  Kd 
agt  Thomas  (18  Bow.  324,  Hauub,  J.),  it  is  held  that  the  eowri  (not  a  judge  at 
chambers)  has  the  power  to  enlarge  the  time  for  appealing.  The  contrary  is  held 
in  the  cases  of  Enos  agt  Thomas  (6  Bow.  361,  Omej^  TSrm,  3  2>M.,  Pabxeb,  J.^ 
dissenting),  Bwnphrey  agt  Chamberlain  (1  Kem.  274,  Dbnio,  J,)  and  Sherman  agt 
Welis  (14  Bow,  622  General  Tsrm,  1st  District,  Mitohxll,  J.)  The  cases  above 
which  hold  the  affirmative  appear  to  have  involved  the  question  directly,  and  to 
have  been  thoroughly  and  weU  considered.  In  the  other  caaes,  that  of  J^uts  agt 
Thomas,  there  was  a  dissenting  opinion ;  Humphrey  agt  ChamJberlaiin,  the  opinion 
upon  the  point  was  not  much  considered,  but  appeared  to  be  assumed  upon  refer* 
enoe  to  two  sections  of  the  Oode,  and  the  motion  decided  on  another  ground. 
Sherman  agt.  WeOs  followed  the  case  of  Bwnphrey  agt  Chamberlain. 

Circalt  courts— hour  and  urtaen  taeld. — ^There  shall  in  each  year 
be  held  at  least  two  circuit  courts  in  each  of  the  counties  in  this  state,  except  Ham- 
ilton, and  in  the  city  and  county  of  New- York  there  shall  be  at  least  four  of  said 
courts  in  each  year ;  and  jurors  shall  be  drawn  and  summoned  therefor,  and  attend 
said  courts  as  now  required  for  circuit  courts.    (Laws  1847,  p.  326,  g  21.) 

Time  of  holding,  part  of  the  pnbllc  lanr.— The  time  of  the 
commencement  of  the  circuit  courts  in  the  different  oountiee  in  the  state  is  a  part 
of  the  public  law,  and  must  be  presumed  to  be  Imown  by  ail,  especially  by  the  legal 
profession.  Therefore  the  service  of  a  notice  of  trial  in  the  usual  form  for  the  cir- 
cuit, which  specifies  that  the  cause  will  be  brought  to  trial,  and  an  inquest  taken, 
Ac.,  on  the  third  Tuesday  instead  of  the  third  Monday  of  June,  held  sufficient  *  (B. 
T.  Cent,  Ins,  Co.  agt  Kdsey,  13  Bow.  635.) 
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Poirers  amd  JllTiMlietioM.— CSnmit  cottits  shall  powom  the  mme  pow- 
ers and  exeroiae  the  same  jttriadictkm  now  posaeeeed  and  exeroiaed  by  the  circuit 
conita  of  this  state  so  far  aa  the  powers  and  jurisdiction  of  said  courts  shall  be  con- 
sistent with  the  coDStitation  and  provisions  of  this  act  And  all  laws  relating  to 
the  present  cuncoit  courts,  and  the  jurisdiction,  power  and  duties  of  said  courts,  the 
proceedings  therein,  and  the  officers  thereof)  and  their  powers  and  duties,  shi^  be 
applioable  to  tiie  circuit  courts  organized  by  this  act,  their  powers  and  duties,  the 
proceedings  therein,  and  the  officers  therefor,  and  their  powers  and  duties,  so  &r  aa 
the  same  can  be  applied,  and  are  consistent  with  the  constitution  and  the  proyisions 
ofthiflact    (iS^  ZoiM  1847,  j>.  328,  §  22.) 

C«nr(s  of  oyer  and  tennlJBer— organiaBatiou.— Oourts  of  oyer 
and  terminer  of  the  respectiTe  counties,  except  in  the  city  and  county  of  New- 
York,  shall  be  composed  of  a  justice  of  the  supreme  court,  who  shall  preside,  and 
the  county  judge,  and  the  justiMS  of  the  peace  designated  as  members  of  the  court 
of  sessions ;  a»i  the  presiding  justice^  and  any  two  of  the  other  officers  above  men- 
tioned, shall  have  power  to  hold  said  courts.  And  said  courts  shall  be  held  at  the 
same  timee  and  places  that  circuit  courta  of  the  same  county  shall  be  appointed  to 
be  held.    Seta.  Laioi  1847,  p.  330,  g  38.    See  People  agt  Appo,  18  ffaw,  360.) 

Poirer  of  |adge  nrlitle  tn  court  of  appeals.— A  justice  of  the 
supreme  court,  whQe  a  judge  of  the  court  of  appeals  by  virtue  of  his  selection  from 
the  dass  of  justices  baling  the  shortest  time  to  senre,  has  authorily  to  preside  in  a 
court  of  oyer  and  terminer,  or  to  discharge  any  of  the  ordinary  duties  of  a  justice  of 
the  supreme  court    (MeCarran  agt  The  People,  3  Kern,  74.) 

In  !f  ew-Tork. — ^The  courts  of  oyer  and  terminer  of  the  coanty  of  New- 
Yoric  shall  be  compoaed  of  a  justice  of  the  supreme  court,  who  shall  preside,  and 
any  two  of  the  following  officers:  the  judges  of  tlie  court  of  common  pleaa  of  said 
d^  and  county,  the  mayor,  recorder,  and  aldermen  of  said  dty.  Said  courta  diall 
be  held  at  the  same  time  and  {dace  that  circuit  courts  for  that  county  shall  be  held. 
[Sees,  Lowe  1847,  p,  830,  §  39.    Bee  People  agt  Appo^  18  Bam.  350.) 

§  18.  Oeneral  terms  prescribed. 

At  least  four  general  terms  of  the  supreme  court  shall  be 
held  annoallj  in  each  judicial  district,  and  as  many  more  as  the 
judges  in  such  district  shall  appoint,  at  such  times  and  places  as 
a  majority  of  the  judges  of  such  district  shall  appoint. 

In  tUrd  district* — ^The  present  general  term  of  the  supreme  court  ap« 
pointed  to  be  held  in  tibe  dt^  of  Albany,  and  any  future  general  terms  to  be  held  in 
said  dty  may  be  hdd  at  the  capitol  or  the  city  ball  in  the  discretion  of  the  justices 
holding  such  terms.    (Seae.  Lowe  1849,  p,  117.) 

W^lieB  motiOB  to  ffeneral  term  to  be  made*— But  when,  aa  in 
this  case,  the  aiq[>licatlon  is  to  yacate  the  order  directed  by  tiie  general  term,  and  to 
declare  what  was  in  Act  the  judgment  which  the  general  term  intended  to  render 
in  the  case^  such  application  diocdd  be  made  at  a  general  term.  Byen  if  the  special 
term  has  jurisdiction,  and  it  may  be  that  it  has,  it  would  appear  a  little  unseemly 
for  a  court  held  by  a  single  judge  thus  to  intermeddle  with  an  abjudication  made  by 
a  court  composed  of  three  jud^s.  To  avdd  this  unseemliness,  if  for  no  other  rea- 
son, I  think  the  better  practice  would  be  to  apply  at  a  general  term  only  for  relief 
against  the  proceedings  had  at  a  general  term.  Per  Habbib,  J.  (Chmmg  agt 
Powen,  9  How.  ^^    Seeaieo  Ayree  agt  Covia,  9  id,  673.) 

Poirers  of  general  term*— Although  there  are  general  terms  and 
special  terms  of  the  supreme  court,  there  is  but  one  supreme  court  Per  HiUDf 
J.  {Ayres  agt  ChviUf  9  How,  673.)  The  point  whether  the  geneial  term  has  autho- 
rity, or  can  make  an  original  order  in  a  cause,  except  brought  there  by  appeal,  has 
b^  repeatedly  before  this  eourt;  and  it  has  always  been  held  that  there  is  but 
one  supreme  court;  and  that  it  is  the  supreme  court  which  acts  and  deddes, 
whether  It  acts  through  the  special  tenn  or  the  general  term.  None  of  the  andent 
powen  of  the  general  tenn  are  taken  from  it|  and  it  can  ttierdbre  make  an  original 
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order  in  anj  matter  in  which  it  might  formerly  baye  made  such  order.  The  Ckxie 
specifies  the  maimer  in  which  appeals  shall  be  brought  before  the  general  term,  but 
does  not  attempt  to  limit  its  powers.  That  branch  of  the  court  very  properly  re- 
fuses to  act  in  most  cases  in  which  the  special  term  can  act;  but  that  is  not  fVom 
any  doubt  of  its  powers  to  act»  but  as  a  matter  of  expediency,  and  for  the  sake  of 
the  dispatch  of  business.  Per  MiTomEiL)  J.  {Anon,  agt.  Anon,j  10  ffaWf  353.  See 
also  Harris  agt  Cktrkf  10  Bmo.  415.) 

Cfenerai  term  is  also  an  appellate  conrt.— The  general  term  is 
an  appellate  court,  and  stands  in  the  same  relation  to  the  special  term  as  an  appel- 
late court  does  to  courts  of  original  jurisdiction.  Harria  agt  Ckurk^  10  Eow.  415.) 
Por  the  appointment  of  the  times  and  places  for  holding  the  general  terms,  see  posl^ 
page  28. 

§  19.  Number  of  judges  to  give  judgment 

The  ooncurrence  of  a  majority  of  the  judges  holding  a  gene- 
ral term  shall  be  necessary  to  pronounce  a  judgment.  If  a  ma- 
jority do  not  concur,  the  case  shall  be  reheatd. 

^ee  note  to  section  12 :  ''  When  opinions  conclusive^  and  vfken  cpinions  not  condur 
«««"—"  SUxre  Decisis:' 

%  20.  Special  terms^  circuit  courts^  and  courts  of  oyer  and 
terminer  prescribed. 

There  shall  be  at  least  two  terms  of  the  circuit  court  and 
court  of  oyer  and  terminer  held  annually  in  each  of  the  coun- 
ties of  this  state,  and  as  many  more  terms  thereoi^  and  as  many 
special  terms  as  the  judges  of  each  judicial  district  shall  appoint 
therein,  but  at  least  one  special  term  shall  be  held  annually  in 
each  of  said  counties.    Fulton  and  Hamilton  shall  be  considered 

one  county  for  the  purposes  of  this  section. 

l>ifference  betireen  special  and  general  terms.— The  con- 
stitution distinguishes  between  the  special  and  general  terma  This  distinction  does 
not  consist  in  the  number  of  judges  by  which  the  terms  may  be  holden  respective* 
ly ;  although  that  circumstance  may  have  been,  and  j^robably  was,  the  occasion  of 
the  distinction.  The  constitutional  authority  of  a  decision  of  a  special  term,  like 
that  of  a  circuit  court,  would  be  the  same  whether  made  by  one  or  four  judges. 
The  entire  jurisdiction  in  law  andjequity,  secured  by  the  constitution  to  the  supreme 
court,  can  be  exercised  at  a  general  term  by  three  or  more  judges.  It  follows  that 
an  authority,  subordinate  in  some  respects,  must  be  administered  at  a  special  term, 
or  there  is  no  difference  between  them.  The  words  general  and  special  import  this 
distinction.  Per  Gardiker,  J.  ( Grads  agt  FreeUmd^  1  Com.  228,  which  decided  tiiat 
an  appeal  would  not  lie  to  the  court  of  appeala  from  a  decision  made  in  the  supreme 
court  by  one  justice  at  a  special  term.)  I  assume,  therefore,  that  there  is  a  consti- 
tutional difference  between  the  special  and  general  terms.  This  difference  may  con- 
sist, and  it  is  the  slightest  that  occurs  to  my  mind,  in  this,  that  the  decisions  at  the 
general  term  are  the  only  final  determination  of  the  supreme  oourt,  while  those  oi 
the  special  term  are,  in  all  cases  affecting  the  merits  of  the  oontroyersy,  subject  to 
review  in  the  same  court  at  a  general  term,  at  the  election  of  the  party  aggrieved. 
Decisions  made  at  a  special  term  by  virtue  of  an  authority,  however  extensive,  yet 
less  than  that  above  mentioned,  an  authority  granted  by  the  legislature,  and  not 
given  directly  by  the  constitution,  cannot,  with  propriety,  be  considered  as  the 
judgments  and  decrees  of  a  supreme  court  within  the  meaning  of  the  twenty-fifth 
seetion.    Per  Gaaddcbb,  J.    (Grade  agt.  PreeiUmd,  1  Oom.  228.) 

liegislatnre  to  preflw^ribe  po^vrers* — ^The  constitution  has  declared 
what  officers  are  competent  to  hold  a  general  term  of  the  supreme  court,  and  who 
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amy  hold  a  special  term  or  circuit  court  But  it  has  left  the  powers  of  these  courts 
rrapectivelj  to  be  prescribed  by  the  legislature.  The  supreme  court,  being  vested 
wim  general  jurisdiction  in  law  and  equity,  may  exercise  that  jurisdiction  in  such 
manner  as  the  l^islature  may  prescribe.  It  is  for  the  legislature  to  determine  what 
proceedings  shall  be  had  at  a  general  term,  and  what  at  a  special  term  or  circuit. 
It  may  also  authorize  such  portion  of  tlie  jurisdiction  vested  in  the  court  as  it  may 
deem  proper  to  be  exercised  by  the  judges  of  the  court  at  chambers.  (Orifin  agt. 
OrigUh,  e  Haw.  428.) 

notions  iv^hen  made  at  i^eneral  and  special  terms.— In  all 

cases  of  irregularity  merely,  or  to  open  a  default,  and  in  ever^  case  where  the 
court  at  general  term  do  not  pass  upon  any  portion  of  the  merits,  the  motion  is 
properly  made  at  the  special  term.  But  where  a  question  affecting  the  judgment 
nas  been  decided  at  the  general  term,  an  application  to  vacate  the  judgment 
shoold  be  made  at  the  general  term.    {Coming  agt.  Powers,  9  How.  64.) 

Jvdgpmeot  on  report  of  referee. — ^The  supreme  court  is  not  au- 
thorized, on  motion  at  special  term,  to  review  and  vacate  a  judgment  entered  in 
fln  action  under  the  Code,  upon  and  pursuant  to  the  decision  of  a  referee,  on  the 
ground  that  it  is  erroneous  in  law.  Buch  judgment  as  to  errors  of  law  therein  is 
reviewable  by  the  court  at  general  term,  on  an  appeal  therefromu  (Dana  agt. 
Howe,  8  Kern.  306.) 

§  21.  Circuit  courts  and  oyer  and  termmer  h^ld  iogetfur. 
Circuit  courts,  and  courts  of  oyer  and  terminer,  shall  be  held 
at  the  same  places,  and  commenced  on  the  same  day. 

See  notes  to  §  17,  and  see  supplemental  act,  title  2,  in  relation  to  courts  in  the 
first  judicial  district. 

§  22.  Designation  of  times  and  places  of  holding  courts,  how 
made. 

The  governor  shall,  on  or  before  the  first  day  of  May,  one  thou- 
sand eight  hundred  and  forty-eight,  by  appointment  in  writing, 
designate  the  times  and  places  of  holding  the  general  and  special 
terms,  circuit  courts,  and  courts  of  oyer  and  terminer,  and  the 
judges  by  whom  they  shall  be  held  ;  which  appointment  shall 
take  effect  on  the  first  day  of  July  thereafter,  and  shall  continue 
until  the  thirty-first  day  of  December,  one  thousand  eight 
hundred  and  forty  nine.  The  judges  of  the  supreme  court  of 
each  disti'ict,  shall,  in  like  manner,  at  least  one  month  before 
the  cjcpiration  of  that  time,  appoint  the  times  and  places  of  hold- 
ing those  courts  for  tw,o  years,  commencing  on  the  first  day  of 
January,  one  thousand* eight  hundred  and  fifty,  and  so  on,  for 
every  two  succeeding  years,  in  their  respective  districts. 

*See  note  ^^juriBdieti-n"  to  §  17,  antf,  p.  22,  as  to  the  constitutional  provision 
(§  9,  art.  6}  for  the  appointment  of  the  times  and  places  of  holding  courts. 

§  23.  JSxtraordinary  general  and  ftpecial  terms,  and  oyer  and 
terminer,  how  appointed. 

The  governor  may  also  appoint  extraordinary  general  and 
special  terms,  circuit  courts,  and  courts  of  oyer  and  terminer, 
whenever,  in  his  judgment,  the  public  good  shall  require  it. 

Provision  nrhere  lerms^  Ac.,  likely  to  fail«~-By  the  laws  of 
1850,  p.  9,  it  is  enacted  that  **  whenever,  from  any  cause,  any  general  or  special 
term  of  the  supreme  court,  or  any  circuit  court,  or  court  of  over  and  terminer,  duly 
appointed,  shall  be  in  danger  of  &ilin^,  it  shdl  be  the  duty  of  the  governor  to  desig- 
nate some  justice  or  justices  of  said  supreme  courts  who  shau  hold  said  courts 
respedtively." 

a 


30  TEEMS  OF  [  §§  24—26 

Prevision  urberejiistice  disqiialilledr— By  the  Laws  of  i860,  p. 
20,  it  is  enacted  that  "  whenever  an  action  in  the  supreme  court  cannot  be  brought 
to  argument  and  decision  in  the  district  where  the  same  is  pending,  by  reason  of 
the  justices  of  such  district,  or  any  of  them,  having  been  employed  as  counsel,  or 
being  interested  therein,  or  of  kin  to  the  parties,  or  any  of  uiem,  the  court  may, 
upon  special  motion,  order  such  action  to  be  brought  to  argument  in  any  adjoin- 
ing district,  to  be  spedfied  in  such  order ;  and  then  such  cause  shall  be  heard  and 
decided  in  such  districtw" 

§  24.  Places  of  holding  the  courts.  {Amendment  of  1862 
in  italics,) 

The  places  appointed  within  the  several  counties  for  holding 
the  general  and  special  terms,  circuit  courts  and  courts  of  oyer 
and  terminer,  shall  be  those  designated  by  statute  for  holding 
county  or  circuit  courts.  If  a  room  for  holding  the  court  in 
such  place  shall  not  be  provided  by  the  supervisors,  it  may  be 
held  in  any  room  provided  for  that  purpose  by  the  sheriff,  as 
prescribed  by  section  twenty-eight. 

General  and  special  terms  of  the  supreme  or  county  courts  and 
circuit  courts  and  courts  of  oyer  and  terminer,  may  be  adjourned 
to  be  held  on  any  future  day,  by  an  entry  to  be  made  in  the 
minutes  of  the  court ;  and  juries  may  be  drawn  and  summoned 
for  an  adjourned  circuit  or  county  court,  or  an  adjourned  court 
of  oyer  and  terminer,  and  causes  may  be  noticed  for  trial  at  an 
adjourned  circuit  or  county  court,  in  the  same  manner  as  if 
such  courts  w^re  held  by  original  appointment. 

And  special  terms  m^y  he  adjourned  to  he  held  at  a  future 
day  at  the  chambers  of  any  justice  of  said  court  residing  within 
the  district^  hy  an  entry  in  the  same  manner y  and  then  ad- 
journedfrom  time  to  tim£,as  the  justice  holding  the  safne  shall 
order  and  direct. 

See  note  to  section  18— "/n  Third  Dittriei." 

§  25.  Publication  of  appointments  thereof. 

Every  appointment  so  made  shall  be  immediately  transmitted 
to  the  secretary  of  state,  who  shall  cause  it  to  be  published  in 
the  newspaper  printed  at  Albany,  in  which  legal  notices  are 
required  to  be  inserted,  at  least  once  in  each  week,  for  three 
weeks  before  the  holding  of  any  court  in  pursuance  thereof. 
The  expense  of  the  publication  shall  be  paid  out  of  the  treasury 
of  the  state. 

§  26.   When  judges  not  assigned  may  hold  the  courts. 

In  case  of  the  inability,  for  any  cause,  of  a  judge  assigned  for 
that  purpose,  to  hold  a  special  term  or  circuit  court,  or  sit  at  a 
general  term,  or  preside  at  a  court  of  oyer  and  terminer,  any 
other  judge  may  do  so. 
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Tenporarj  presiding  Justice*— Where,  at  the  eommenoement  of  a 
general  term,  ^e  preeiding  juBtioe  c^the  conrt  is  absent  from  the  state,  and  another 
joatice  is,  by  an  order  duly  made,  designated,  by  the  three  judges  convened  to  hold 
the  court,  to  preaide  at  such  term,  he  is  authorized  to  preside  during  the  whole  of 
such  term ;  notwithstanding  the  regular  presiding  justice  returns  to  the  district  be- 
ioTB  the  dose  of  such  term.    {PitopU  agt  HideSy  16  Barb.  163.) 

WiiUe  a  Indge  of  llie  court  of  appeals. — ^A  justice  of  the  supreme 
eourt,  while  a  judge  of  the  court  of  appeals  by  virtue  of  his  selection  from  the  dass 
of  justices  having  the  diortest  term  to  serve,  has  authority  to  preside  in  a  court  of 
cyer  aad  terminer,  or  to  discharge  any  of  the  ordinary  duties  of  a  justice  of  the 
supreme  eourt    {JUCamron  agt.  The  FeopUy  3  Kent,  74.) 

§  27.  Duties  of  judges  as  to  business  out  of  court 
The  judges  shall  at  all  reasonable  times,  when  not  engaged 
in  holding  oonrt,  transact  such  other  business  as  may  be  done 
out  of  court.  Eyeij  proceeding  commenced  before  one  of  the 
judges,  in  the  first  judicial  district,  maj  be  continued  before 
another,  with  the  same  effect  as  if  commenced  before  him. 

Tor  the  oonstttutlonal  provision  and  the  judiciary  act  of  1847,  defining  the  general 
powers  of  justices  of  the  supreme  court,  9ee  note  to  "  Supreme  Covrt,^^  §  17,  cmie; 
QnuLj  art  vi,  §  6 ;  and  under  Laws  of  1847,  &o. 

Ponrers  in  eq  vlty  eases.— In  Oarde  agt  Shddan  (3  Barb,  232)  it  was 
held  that  a  justice  c^the  supreme  court  poesepsed  the  same  powers  at  chambers,  in 
equity  cases,  and  can  oaake  the  same  oMers  there  that  the  chancellor  could  make 
out  of  term,  unless  restricted  by  the  rules  of  the  present  (supreme)  court  {See  also 
Matier  c/BoMoui,  21  Barb,  348.) 

Coart  alivays  open  as  a  eonrt  of  equity.— The  supreme  oourt  is 
now  always  open  as  a  court  of  equity,  as  much  as  the  former  court  of  chancery ; 
except  so  far  as  restricted  by  its  own  rules.  (Clark  agt  Jvdeon^  2  Barb,  90.  See 
deo  Mitter  qfBot^Bkout,  21  Barb.  348.) 

A  Indffe'a  Jurisdiction  out  of  eourt. — ^A  justice  of  the  supreme 
ooort,  like  any  other  officer,  when  acting  out  of  court,  is  an  officer  of  limited  juris- 
dictioiL  He  may  do  just  what  the  legislature  has  authorized  him  to  do,  and  what- 
ever he  does  more  than  this  is  done  without  jurisdiction.  {Bange  agt  SeHder^  13 
Ebw,  374.  See  aiao  Clark  agt  JudaoUj  2  Barb.  93.)  The  true  sense  and  interpre- 
tation of  the  twenty-seventh  section  of  the  Code  appears  to  be  this ;  A  proceeding 
commenced  in  ^e  first  judicial  dislricif  by  any  judge  competent  to  institute  it  therein, 
maybe  conUnued  in  we^  district  before  any  other  judge  competent  to  have  commenced 
it    (Z>resMr  agt  V&n  Peft,  15  iToiff.  19.) 

Stairiny  proceedings. — ^Any  judge  anywhere  may  make  an  order  out  of 
eourt  and  without  notioe^  staymg  the  proceedings  in  an  action,  to  enable  a  party  to 
apply  for  some  ulterior  relief  provided  the  time  shall  not  exceed  twenty  days.  But 
if  the  stay  goes  beyond  that  limit  the  order  is  void ;  the  judge  has  transcended  his 
juris^ction.    {Bangs  agt  Setder^  13  Eow.  374.  See  SorUy  agt.  Brewer,  18  Sow.  609.) 

Ex  parte  orders. — ^The  legislature  never  intended  to  impose  upon  the  judges 
the  du^,  or  confer  the  right,  to  review  al  chambers  each  other's  ex  parte  orders. 
(Cayuga  County  Bank  t^stWarfiddf  13  Bow.  439.    See  also  Z  EiO,  456?) 

Appointment  of  guardian.— Prooeedings  cannot  be  entertained  for 
the  appointment  of  a  guardian  to  sell  infants'  real  estate,  by  a  justice  of  the  supreme 
oourt  at  chambers.    Such  proceedings  must  be  had  at  special  term.    (Matter  of 
/Bookkosi,  21  Barb.  348.) 

Entitling  orders. — ^The  mere  entitling  of  an  order,  as  granted  at  a  special 
term,  which  by  law  may  be  made  by  a  judge  out  of  court,  or  the  making  of  it  by  a 
Judge  when  sitting  at  a  special  term,  instead  of  when  sitting  at  chamber^  will  not 
Titiatd  the  order.    (MaUlkr  of  Knkherboehsr  Bank^  19  Barb.  602.) 
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ReTiewlHff  eacb  olber't  orden«— Ab  to  the  unfltnesB  of  a  single 
Judge  Bitting  in  review  npon  the  rulings  of  another  single  judge  of  the  same  conrti 
there  can  be  no  doubt  R  eewu  that  the  amendment  to  section  265  in  1852  was 
intended  to  prevent  an  appeal  from  one  Judge  to  another  in  the  same  court  {Byli 
agt  ffarringtonj  14  Sow.  59.) 

Commimioii.'^A  Judge,  befiore  whom  proceedbgs  sapplementaiy  to  execu- 
tion are  pending,  has  no  power  to  order  a  oommission  fbar  the  examinaticm  of  a  wit- 
mess  out  of  the  statOL    {Grahcun  agt  OoBfUim,  14  Haw,  52.) 

Commoii  law  certiorari* — ^A  tommon  law  writ  of  certiorBri  cannot  be 
allowed  by  a  justice  of  this  court,  or  other  officer  at  chambers.    An  application 

iwith  or  without  notice)  to  the  court,  either  at  general  or  special  term,  ia  necessaiy. 
Gardner  agt  Com^ra  of  Warren^  10  How,  181.)  The  writ  of  certiorari  is  a  special 
proceeding,  according  to  the  classification  of  remedies  contained  in  the  Code,  (g  2.) 
The  final  order  in  such  proceedings  can  be  appealed  to  this  court,  where  it  anecta 
a  substantial  right    {Codt  %  11,  a:vih.  3 ;  FwpU  agt  SWw^  \%  N.  T  JfL  531.) 

JnritdlctlOBal  decisions. — ^Where  a  court  of  competent  jurisdiction 
decided  a  jurisdictional  question,  (a  commitment  for  oontempt  of  court,)  a  justice  of 
this  court  has  no  right  to  review  such  decision  oollaterallj.  (People  agt  Orders  12 
Sow.  550.) 

May  panisb  for  contempt.— A  Judge  has  power  under  the  Code  (eeo- 
tion  302)  to  punish,  as  for  a  contempt,  all  disobedience  of  orders  made  by  him  in 
proceedings  supplementary  to  execution.  {MdUer  of  Srneihurai,  2  Sand,  725 ;  Skqh 
hird  agt  i><san,  13  How,  173 ;  and  Wicker  agt  Dresser,  14  Sow,  465.) 

Allowance  of  extra  costs* — ^An  allowance  for  extra  ooKts  must  be 
made  by  the  court,  and  not  by  a  justice  at  ohambers.  {Mann  agt  Tyler^  6 
Sxyw.  235.) 

If  otice  of  motion* — A  judge  at  chambere  cannot  make  an  order  prescrib- 
ing a  shorter  time  than  eight  days  for  the  hearing  of  a  motion,  where  the  case  is 
not  to  be  heard  before  him.    {MerriU  agt  Slocumf  6  Sow,  350.) 

Taxations  of  costs* — ^A  judge  at  chambers  has  no  power  to  tax  or  adjust 
general  costs.    ( Van  Sehaick  agt  TTmne,  8  Sow,  5.) 

Rendering  Judgment* — A  judge  at  chambers  has  no  power  to  render 
a  judgpnent  for  the  defendant,  on  the  ground  that  the  plaintiff  has  not  replied  to  the 
answer.    {Aymar  agt.  Chace,  12  Barb.  301.) 

Acts  valid  until  reversed  or  set  aside*—- It  is  a  genersl  rule  that 
public  officers  are  not  answerable  in  damages  for  their  proceedings  on  account  of  an 
error  in  judgment  when  acting  judicially.  If  they  have  general  authority  in  any 
case,  a  mere  error  in  law  or  fiict,  in  exercising  their  authority,  will  not  mt^e  their 
election  a  nullity.  Their  acts  will  be  valid  until  revised  or  set  aside.  {HiU  agt 
SeUick,  21  Barb.  207.) 

§  28.  Booms, /uelj  Ac.,  how  famished. 

The  supervisors  of  the  several  counties  shall  provide  the  courts 
appointed  to  be  held  therein  with  room,  attendants,  fuel,  lights, 
and  stationery,  suitable  and  sufficient  for  the  transaction  of  their 
business.  If  the  supervisors  neglect,  the  court  may  order  the 
sheriff  to  do  so ;  and  the  expense  incurred  by  him  in  carrying 
the  order  into  effect,  when  certified  by  the  court,  shall  be  a 

county  charge. 

Applicable  to  llie  superior  eoiirt*— By  the  fifty-first  section  (posC^ 
the  provisions  of  this  (twenty-eighth)  section  are  made  applicable  to  the  superior 
court  of  the  city  of  New-York. 

Applicable  to  the  common  pleas  and  marine  court.— The 

laws  of  1853  (p.  992,  ch.  625)  say  that  the  provisions  of  this  section  (28)  "shall 
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ipplj  to  the  ooort  of  common  pleaa  for  the  city  and  connty  of  New-York,  and  the 
superior  court  and  marine  court  of  the  said  city ;  and  the  said  courts  shall  appoint 
the  officers  necessary  to  attend  said  courts,  whose  salaries  shall  be  fixed  by  the 
board  of  supervisors^  and  p£Lid  out  of  the  city  treasury." 

District  courts. — By  section  65  of  the  act  entitled  "  An  aot  to  reduce  the 
aeyeral  acts  relating  to  the  district  courts  in  the  city  of  New-Tork  into  one  act," 
passed  April  13,  1857,  the  above  act  passed  in  1853  is  made  applicable  to  these 
district  courts. 

What  expenses  a  proper  comity  charge.— The  providing  of 
rooms  suitable  and  sufficient  for  the  transaction  of  the  business  of  the  courts,  aa 
provided  by  the  Code  (§§  28  and  54),  necessarily  carries  with  it  the  authority  to 
keep  the  rooms  in  suitable  and  convenient  order,  such  as  cleaning,  painting,  or  other 
needfhl  reparations,  the  expenses  of  which  are  a  proper  and  legal  county  charge. 
(People  ex  reL  MoSpedon  agt  Stovi^  13  How,  314 ;  8,  a,  23  Barb.  349.) 


TITLE    IV 

OF  THE    COUNTY    C0UBT9. 

Section  29,  Repeal  of  existing  statutes^  defining  their  jurisdiction. 

30.  Their  jurisdiction. 

81.  General  termSy  when  held;  notice  to  he  published. 

32.  JuroTSj  how  drawn  and  summoned. 

§  29.  Repeal  of  existing  statutes^  defining  their  jurisdiction. 

All  statutes  now  in  forcCi  conferring  or  defining  the  jurisdic- 
tion of  the  county  courts,  so  iEar  as  they  conflict  with  this  act, 
are  repealed ;  and  those  courts  shall  have  no  other  jurisdiciion 
than  that  provided  in  the  next  sectioa  But  the  repeal  contained 
in  this  section  shall  not  affect  any  proceedings  now  pending  in 
those  courts. 

§  30.  Their  jurisdiction.    (Amendment  of  1860  in  italics.) 
The  county  court  has  jurisdiction  in  the  following  special 
cases,  but  has  no  original  civil  jurisdiction  except  in  such  cases : 

1.  Civil  actions  in  which  the  relief  demanded  is  the  recovery 
of  a  sum  of  money  not  exceeding  five  hundred  dollars,  or  the 
recovery  of  the  possession  of  personal  property  not  exceeding 
m  value  five  hundred  dollars,  and  in  which  all  the- defendants  are 
residents  of  the  county  in  which  the  action  is  brought  at  the 
time  of  its  commencement ;  subject  to  the  right  of  the  supreme 
court  upon  special  motion  for  good  cause  shown,  to  remove  any 
such  action  to  the  supreme  court  before  trial. 

2.  The  exclusive  power  to  review  in  the  first  instance  a  judg- 
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ment  rendered  in  a  civil  action  by  a  justice's  court  in  the  county, 
or  by  a  justice's  court  in  cities,  and  to  affirm,  reverse,  or  modify 
Bucb  judgment; 

8.  The  foreclosure  or  satisfaction  of  a  mortgage,  and  the  sale 
of  mortgaged  premises  situated  within  the  county,  and  the  col- 
lection of  any  deficiency  on  the  mortgage  remaining  unpaid, 
after  the  sale  of  the  mortgaged  premises ; 

4.  The  partition  of  real  property  situated  within  the  county ; 

5.  The  admeasurement  of  dower  in  land  situated  within  the 
county ; 

6.  The  sale,  mortgage,  or  other  disposition  of  the  real  property, 
situated  within  the  county,  of  an  infant  or  person  of  unsound  mind ; 

7.  To  compel  the  specific  performance  by  an  infant,  heir,  or 
other  person,  of  a  contract  made  by  a  party  who  shall  have  died 
before  the  performance  thereof; 

8.  The  care  and  custody  of  the  person  and  estate  of  a  lunatic 
or  person  of  unsound  mind,  or  an  habitual  drunkard,  residing 
within  the  county; 

9.  The  mortgage  or  sale  of  the  real  property  situated  within 
the  county,  of  a  religious  corporation,  and  the  disposition  of  the 
proceeds  thereof; 

10.  To  exercise  the  power  and  authority  heretofore  vested  in 
such  courts  of  common  pleas,  over  judgments  rendered  by  jus- 
tices of  the  peace,  transcripts  of  which  have  been  filed  in  the 
offices  of  the  county  clerks  in  such  counties ; 

11.  To  exercise  all  the  powers  and  jurisdiction  conferred  by 
statute  upon  the  late  courts  of  common  pleas  of  the  county,  or 
the  judges  or  any  judge  thereof,  respecting  ferries,  fisheries,  turn- 
pike roads,  wrecks,  physicians,  habitual  drunkards,  imprisoned, 
insolvent,  absent^  concealed  or  non-resident  debtors,  jail  liberties, 
the  removal  of  occupants  from  state  lands,  the  laying  .out  of  rail- 
roads through  Indian  lands,  and  upon  appeal  £rom  the  determina- 
tion of  commissioners  of  highways,  and  all  other  powers  and  jur- 
isdiction conferred  by  statute,  which  has  not  been  repealed,  on 
the  late  court  of  common  pleas  of  the  county,  or  on  the  county 
court,  since  the  late  courts  of  common  pleas  were  abolished,  ex- 
cept in  the  trial  and  determination  of  civil  actions ;  and  to  pre- 
scribe the  manner  of  exercising  such  jurisdiction,  when  the  pro- 
visions of  any  statute  are  inconsistent  with  the  orga;nization  of 
the  county  court; 
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12.  To  remit  fines  and  forfeited  recognizances  in  the  same 
cas^  and  like  manner  as  such  power  was  given  by  law  to  courts 
of  common  pleas.  But  the  first  subdivision  of  this  section 
shall  not  apply  to  the  county  court  of  the  counties  of  Kings  and 
Erie; 

13.  To  grant  new  trials,  or  affirm,  modify,  or  reverse  judg- 
ments in  actions  tried  in  such  court  upon  exceptions  or  case 
made  subject  to  an  appeal  to  the  supreme  court ;  but  in  any  ac- 
tion or  proceeding  pending  in  the  county  court,  in  which  the 
county  judge  is  for  any  cause  incapable  of  acting,  it  shall  be  his 
duty  to  make  a  certificate  of  suchfact^  and  file  the  same  in  the  office 
of  ike  clerk  of  such  county  courty  and  thereupon  jurisdiction  of  such 
action  or  proceeding  shall  he  vested  in  the  supreme  court^  and  such 
further  proceedings  shall  he  had  therein^  according  to  the  practice  of 
such  court,  as  might  have  heen  had  in  the  county  court,  if  such  cause 
or  matter  had  remained  therein  ;  hut  all  such  matters  shall  he  heard 
or  tried  in  the  first  instance  at  a  special  term  or  circuit  court,  held  in 
a  county  where  such  action  or  proceeding  is  instituted, 

Constltntional  organization  and  provftlons.—The  coDstitu- 
tioii  (amended  in  1846,  art  6,  §  14,)  says :  '*  There  ehaU  be  elected  in  each  of  the 
countiea  of  this  state,  except  the  city  and  county  of  New- York,  one  county  judge, 
who  ahaU  hold  his  office  for  four  years.  He  shall  hold  the  county  court  and  per- 
form the  dutiea  of  the  office  of  surrogate.  The  county  court  shaU  have  such  juris- 
diction in  cases  arising  in  justices^  courts,  and  in  special  cases,  as  the  legislature 
may  prescribe,  but  shall  have  no  original  civil  jurisdiction,  except  in  such  special 
cases.  The  county  judge,  with  two  justices  of  the  peace,  to  be  designated  accord- 
ing to  law,  may  hold  courts  of  sessions  with  such  criminal  jurisdiction  as  the  legis- 
lature shall  prescribe,  and  perform  such  other  duties  as  may  be  required  by  law. 
The  county  judge  shall  receive  an  annual  salary  to  be  fixed  by  the  board  of  super- 
visors, wMch  shall  be  neither  increased  nor  diminished  during  his  coDtinuance  in 
office.  The  justices  of  the  peace,  for  services  in  the  courts  of  sessions,  shall  be  paid 
a  per  diem  allowance  out  of  the  county  treasury.  In  counties  having  a  population 
exceeding  forty  thousand,  the  legislature  may  provide  for  the  election  of  a  separate 
officer  to  perform  the  duties  of  the  office  of  surrogate.  The  legislature  may  confer 
equity  jurisdiction  in  special  cases  upon  the  county  judge."  §  16.  "  The  legislature 
may,  on  application  of  the  board  of  supervisors,  provide  for  the  election  of  local  offi- 
cers, not  to  exceed  two  in  any  county,  to  discharge  the  duties  of  county  judge,  and 
of  surrogate,  in  cases  of  their  inability,  or  of  a  vacancy,  and  to  exercise  such  other 
powers  in  special  cases  as  may  be  provided  by  law.'' 

Disability  of  county  judge* — "  Whenever  a  cause  or  matter  shall  be 
pending  in  any  county  court  in  which  the  judge  of  such  court  shall  have  been  attor- 
ney, Bolicitor  or  counsel,  or  shall  be  interested,  or  in  which  he  would  be  excluded 
firom  being  a  juror,  by  reason  of  consanguinity  or  affinity  to  either  of  the  parties,  or 
in  the  decision  of  which  he  shall  have  taken  part  when  sitting  as  a  judge  in  any 
other  court,  it  shall  be  his  duty  to  make  a  certificate  stating  such  &ct,  and  file  the 
same  in  the  office  of  the  clerk  of  such  county  court;  and  thereupon  jurisdiction  of 
such  sause  or  matter,  shall  be  vested  in  the  supreme  court,  in  which  such  proceed- 
ings shall  be  had  therein,  according  to  the  practice  of  such  court,  as  might  have 
been  had  in  such  county  court^  if  such  cause  or  matter  had  remained  therein." 
{Seas,  Lmob  1847,  p.  643,  §  31.)  Section  32  of  the  same  act  makes  similar  provision 
in  case  of  the  diffiibility  of  the  surrogate,  that  the  county  judge  shall  have  jurisdic- 
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tion  and  perform  the  daties  of  such  Burrogate,  where  there  is  no  local  officer  for  the 
oounty.  A  judgment  in  a  cause  rendered  in  a  justices'  court,  appealed  to  tbo 
county  court,  and  by  reason  of  the  incapacity  of  the  county  judge  to  hear  it,  the  ap- 
peal is  transferred  by  the  proYisious  of  section  30  of  the  Code  to  the  supreme  court, 
it  must  be  heard  in  the  first  instance  at  a  special  term  of  the  supreme  court  This 
agrees  with  Sheldon  agt  Albro^  8  How.  305.  {Davis  agt  Stones  16  Bow,  538.) 
On  an  appeal  from  the  judgment  of  a  justice  of  the  peace,  to  the  county  court,  and  the 
county  judge  from  incai>acicy  to  hear  the  appeal,  transfers  it  to  the  supreme  court, 
this  court  is  to  hear  the  appeal  on  the  original  papers  in  the  same  manner  that  it 
would  have  been  heard  in  the  county  court,  "  and  no  copy  thereof  need  be  furnished 
for  the  use  of  the  court"  The  papers,  therefore,  should  remain  on  file  in  the  o£Sco 
of  the  county  clerk,  (who  is  also  derk  of  the  supreme  court,)  where  they  were  trans- 
ferred by  the  county  court,  and  the  appeal  should  be  heard  in  that  county,  and  in 
no  other  county.    {WHes  agt.  Peck^  16  How.  541.) 

Title,  urtaen  acting  as  surrogate.— "In  those  counties  in  which  the 
county  judge  is  also  surrogate,  he  may  be  named  and  designated  simply  as  surrogate, 
without  any  addition  referring  to  his  office  as  county  judge ;  and  in  those  counties 
where  the  surrogate  is  a  distinct  officer,  the  county  judge,  or  other  officer  when  act- 
ing as  surrogate,  shall  be  designated  by  his  official  title,  with  the  addition  of  the 
words  'and  acting  surrogate.^  "    {Sess.  Laws  1853,  p.  1228,  ch.  648.) 

To  appoint  criers. — "  The  county  judge  of  each  of  the  counties  in  this 
state,  is  hereby  authorized  to  appoint  from  time  to  time,  as  shall  be  necessary,  a  suit- 
able person  to*  discharge  the  duties  of  crier  of  the  courts  of  record  to  be  held  in  and 
for  said  county,  such  person  to  be  paid  in  the  same  manner  as  justices  of  the  sessions 
are  now  paid,  and  to  hold  his  office  during  the  pleasure  of  the  said  county  judge." 
{Sess.  Laws,  p.  973,  cK  530.) 

Fees  abolished. — g  l.  "  Connty  judges  shall  not  hereafter  take  or  be 
allowed  any  fees  for  services  rendered  by  theem,  except  for  such  services  as  may  be 
performed  by  justices  of  the  peace  or  commissioners  of  deeds.  This  act  shall  not  be 
deemed  to  apply  to  surrogate's  fees."  §  2.  "No  county  judge  shall  receive  or  be 
allowed  any  greater  fees  for  services  rendered  by  him,  than  are  now  allowed  by  law 
to  said  justices  of  the  peace  or  commissioners  of  deeds.  All  laws  inconaiBtent  with 
this  act  are  hereby  repealed."    {Sess.  Laws  1857,  p.  197,  ch.  564.) 

Ponrers  nnder  judiciary  act,  1§47.— In  the  case  of  People  agt 
Wf^ruff  (3  How.  32,)  it  was  held  by  Mr.  Justice  Willabd,  that  county  judges  of 
the  degree  of  counseUor-at-law,  were  authorized  to  perform  the  duties  of  a  justice  of 
the  supreme  court  at  chambera  And  this  decision  was  concurred  in  by  Mr. 
Justice  Harris  in  the  case  of  the  People  agt  Hannti,  (3  How.  39),  and  by  Mr. 
Justice  Barculo  in  JDavis  agt  Briggs,  {id.  171.)  But  the  o6ntrary  was  held  by 
Mr.  Justice  S.  B.  Strong,  in  3  Row.  92,  in  an  elaborate,  carefully  considered 
opinion.  The  30th  section  of  the  judiciary  act  of  May  12,  1847,  prescribing  in 
what  special  cases  the  respective  county  courts  shall  have  original  civil  jurisdiction, 
is  not  unconstitutional  {Beeeher  agt  AUen,  5  Barh.  169.)  The  county  court  judg- 
ment is  void  for  the  reason  assigned  at  the  circuit,  that  it  is  for  an  amouut  exceed- 
ing the  jurisdiction  of  the  court  as  prescribed  by  the  judiciary  act  of  May,  1847. 
And  1  think  it  open  to  the  further  objection  that  the  statute  conferring  original  juris- 
diction on  the  county  court  in  common-law  actions,  is  unconstitutional  and  void, 
although  two  of  the  learned  judges,  in  one  branch  of  the  supreme  court,  whoso 
opinions  are  entitled  to  the  highest  respect,  have  arrived  at  a  different  conclusion. 
{Beechsr  agt  Allen,  5  Bwrh.  169;  Const.,  art.  6,  g  14;  oH.  14,  §  58;  per  Brokson, 
J.,  4  ComaU  581.) 

Ponrers  under  the  Code.— By  the  Code  of  1848  (§  32,)  it  was  enacted 
tha*  All  the  statiites  now  in  force,  conferring  or  defining  the  jurisdiction  of  the 
county  courts,  are  repealed,  and  those  courts  shall  have  no  other  jurisdiction  than 
that  provided  in  the  next  section.  But  the  repeal  contained  in  this  section  shall 
not  affect  aiiy  proceedings  now  pending  in  those  courts."  This  section  is  the  same 
as  the  present  29th  section,  except  in  the  latter,  after  the  words  "county  courts," 
in  the  second  line  from  the  top,  are  added  these  words,  "so  far  as  they  conflict  with 
this  act."  The  county  courts  are  not  inferior  courts,  in  the  sense  that  everything  ia 
equired  to  be  specifically  certified  upon  their  records,  under  the  penalty  of  their 
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judgments  being  liable  to  be  attacked  and  avoided  collaterally.  Jurisdiction  will  be 
intended  in  tbeir  faror,  when  the  contrary  does  not  expressly  appear.  (Kwndolf  Si^L 
ThaJheimer,  17  Barb.  506.) 


antliority  to  admit  attorneys. — County  courts  have  no  autho- 
rity to  admit  attorneys  and  counsellors  to  practice  in  their  own  courts.  {Matter  of 
Brtwer,  3  How.  169.) 

When  no  poirer  to  tax  costs* — County  judges  are  not  authorized  to 
tax  costs  in  suits  and  proceedings  in  equity  over  which  the  supreme  court  has  ex- 
dusiTe  jurisdiction.     {Dams  agt  Briggs^  3  How.  171.) 

When  no  poirer  to  bear  motions. — A  county  judge  has  no  power 
under  the  Code,  to  hear  a  motion  as  such,  in  an  action  pending  in  the  supreme 
court    (MerriU  agt  Sloeum,  3  How.  309.)  ' 

Extending  time  to  ansurer,  and  staying  proceedings.^In 

the  case  of  Peebles  agt  Rogers  (6  How.  208,)  it  was  held  by  Cadt,  Justice,  that  a 
eomity  judge  has  power,  independent  of  the  Code,  to  g^nt  an  order  extending  the 
time  to  answer.  That  there  is  nothing  in  any  part  of  the  Code  which  takes  away 
any  of  the  powers  g^ven  to  county  judges  by  the  29th  section  of  the  judiciary  act 
<^IS47,  except  that  part  of  section  401  which  enacts  that  "motions  must  be  made 
within  the  district  in'which  the  action  is  triable,  or  in  a  county  adjoining  that  in 
which  it  is  triable,  except,  kc  And  this  clause  must  be  understood  as  applying 
exclusively  to  motions  made  upon  notice.  But  in  the  case  of  Chubbuck  agt.  Morri' 
•on  (6  How.  367,)  an  adverse  view  of  this  question  wa§  taken  by  Mr.  Justice  1Iarri& 
He  there  held  that  a  county  judge  had  no  authority  to  make  an  order  staying  pro- 
ceedings in  an  action  pending  and  triable  in  another  county.  It  was  held  in  Otis 
agt  Spencer  (8  How.  171,)  that  a  county  judge  has  power,  under  section  401  of  the 
Code,  to  make  an  order  staymg  proceedings  on  a  judgment  entered  upon  a  report 
of  referees,  but  none  to  stay  proceedings  after  verdict."  This  section  evidently  in- 
tended to  restrict  the  word  "  verdict "  to  the  finding  of  a  jury. 

Proceedings  supplementary  to  execntion — ^In  these  proceed- 
ings under  section  292  of  the  Code,  a  county  judge  has  no  authoriry  or  jurisdiction 
to  issue  an  order  for  the  defendant  to  answer,  ^.,  until  after  an  execution  has  been 
issued  against  his  property.  And  this  fact,  and  all  others  upon  which  jurisdiction 
rests,  must  be  shown  affirmatively;  they  are  not  to  be  deduced  by  inference  or  pre- 
sumption. In  Blake  agt.  Locy  (6  How.  108,)  it  was  held  by  Sir.  Justice  Welles 
that  a  justice  of  the  supreme  court  had  no  jurisdiction  to  make  an  order  that  a 
defendant  in  a  judgment  in  the  county  court  appear  before  a  referee  and  make  dis- 
covery, kc ,  In  relation  to  his  property,  under  section  292.  The  order  could  be 
made  only  by  the  county  judge.  An  order  made  by  a  county  court  in  these  pro- 
ceedings, not  appealable  in  a  cause  originating  in  a  justice's  or  county  court  {Smith 
agt  Hariy  11  How.  203 ;  and  see  Bank  of  Genesee  agt  Spencer^  15  How.  412.) 

On  appeal  from  Jnstice^s  court. — The  county  courts,  under  section 
366,  have  no  power  or  authority  to  reverse  or  affirm  a  judgment  of  a  justice  of  the 
peace,  on  mere  questions  of  fact  {Adsit  agt.  Wilson^  7  How.  64 ;  Kasson  agt.  AfUb, 
8  id.  377.)  Nor  because  the  judgment  is  against  the  weight  of  evidenca  ( Wilty 
agt.  SlaieTj  22  Barb.  506.)  "VHiere  the  appeal  is  founded  upon  some  irregularity,  or 
error  not  contained  in  the  proceedings  before  the  justice,  such  error  must  appear  by 
the  appellant's  affidavit,  (g  353.)  This  statement,  and  the  respondent  s  counter 
affidavit  are,  in  such  cases,  equivalent  to  an  assignment  of  errors  of  fact  {Lynch 
agt  McBeOij  7  How.  113.)  Nor  can  the  county  court,  under  section  366,  reverse 
in  part  and  affirm  in  part  a  judgment  of  a  justice's  court  rendered  for  entire  damages. 
If  there  is  no  evidence  to  support  the  judgment  it  must  be  reversed,  if  there  is 
evidence  upon  both  sides — a  mere  conflict  of  evidence«-the  judgment  must  be 
affirmed.  {Kasson  agt  Mills,  8  How.  377.  See  also  Bush  agt  Dennisonj  14  id.  307 ; 
aftd  Wiley  agt  SUder^  22  Barb.  506.)  On  an  appeal  from  a  justice's  judgment  to 
the  county  court,  where  either  party  intend,  upon  allegatioBS  and  proofs  of  error  in 
fcbct^  to  make  an  application  for  a  new  trial  on  that  ground,  as  provided  by  the 
Code;  it  is  error  for  the  county  court  not  to  hear  the  case  on  both  grounds,  but 
only  to  hear  and  decide  the  question  of  the  appeal  upon  the  merits,  on  the  justice's 
return,  without  hearing  and  deciding  also  the  application  to  set  aside  the  judj 
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m^nt  and  for  a  new  trial,  where  the  latt^  question  was  moTed  and  insLsted  on. 
(Cooitagt  Swift,  18  H&w.  454.) 

On  certiorari* — A  ooonty  ooort  has  anthoritj  on  certiorari  to  a  justice  to 
look  into  the  testimonj,  and  see  if  it  sopporta  the  judgment;  and  when  there  is  an 
entire  failure  of  testimonj  the  court  will  reverse  the  judgment  In  this  respect  it 
is  governed  bj  the  same  rules  which  guide  the  supreme  court  on  an  application  to 
set  aside  a  verdict  or  report  of  referees  upon  a  case.    (Bert  agt.  Smith,  6  Barb.  283.) 

JTititice's  retani* — X  justice's  return  is  to  be  ccmstrued  like  a  case  in  the 
supreme  court,  and  the  judgment  will  not  be  reversed  on  account  of  the  admission 
of  a  little  improper  testimonj,  where  the  other  evidence  is  abundantly  sufficient  to 
sustain  it.  (Harper  agt  Lealf  10  How.  276.)  Where  the  return  of  a  justice  of  the 
peace  does  not  show  evidence  sufficient  to  sustain  the  judgment;  and  where  the 
justice  does  not  certify  that  his  return  contains  all  the  evidence,  Ac,  given  and  had 
before  him ;  the  appellate  court  will  not,  in  support  of  the  judgment,  presume  that 
tljere  was  other  and  sufficient  evidence  given  to  warrant  the  judgment  (CaUigan 
agt.  Mix,  12  How.  495.) 

If  otice  of  appeal. — ^The  office  of  a  notice  of  appeal  from  a  justice's  judg-, 
ment  is,  to  require  and  enable  the  justice  to  make  a  full  and  complete  return  of  the' 
entire  proceedings  in  the  cause,  and  especially  (by  stating  the  grounds  of  the  appeal) 
to  call  hia  attention  to  the  matters  which  are  particularly  rehed  on  to  reverse  the 
judgment  If  the  notice  is  defective  in  stating  the  grounds  of  the  appeal,  or  other- 
wise, the  remedy  is  by  motion  to  diamiu  the  ap]^aL  (  Websier  agt  Hopkins,  II 
How.  140.  See  also  Morion  agt  CUxrk^  id.  498.  See  abo  Bush  agt  Jkmiaon,  14 
id.  307.) 

Cofits  on  reverMil. — ^The  county  court  has  no  right  to  reverse  the  judg- 
ment of  a  justice  of  the  peace  without  costs  to  either  party,  because  the  368th  sec- 
tion provides,  that  if  judgment  be  reversed  "  costs  shall  be  awarded  to  the  appel- 
lant''   (Chapin  agt  ChurchiU,  12  How.  367.) 

JFnriiidiction  on  a  plea  of  title. — In  an  action  brought  before  a  jus- 
tice of  the  peace,  where  a  plea  of  title  is  interposed,  and  proceedings  are  had  for 
continuing  the  prosecution  in  the  county  court,  it  is  not  necessary,  in  order  to  giro 
the  county  court  jurisdiction,  that  it  should  appear  that  the  defendant  was  a  resi- 
dent of  the  county  when  the  action  was  commenced.  (T?ie  Clyde  and  Rose  Plank 
Road  Co.  agt.  BcJcer,  12  How.  371.)  An  action  commenced  in  the  county  court  or 
supreme  court,  under  §§  55  and  56  of  the  Code,  upon  the  discontinuance  of  an 
action  in  a  justice's  court,  involving  the  title  to  land,  is  "  an  action  originally  com- 
menced in  a  court  of  a  justice  of  the  peace.*'    (Cook  agt.  NtHUs,  18  N.  7.  R.  126.) 

Appellate  jurisdiction. — ^The  appellate  jurisdiction  of  the  county  court 
embraces  all  judgments  rendered  by  a  justice's  court  in  civil  actions — and  hence, 
includes  a  judgment  rendered  in  proceedings  under  the  mechanics^  lien  law. 
(Ptople  agt.  County  Judge  of  Rensselaer,  13  How.  398.) 

JIurlMUctiou  out  of  court. — R  seems  that  there  are  no  powers  or  duties 
appertaining  to  a  county  judge  to  be  exercised  out  of  court,  but  what  appropriately 
fall  under  the  denomination  oi  special  eases.  The  granting  of  an  order  of  arrest  is 
clearly  a  special  case.    (Seymour  agt.  Mercer,  13  How.  564.) 

A  ^^  local  officer's'*  jurisdiction. — A  local  officer  elected  to  dis- 
charge the  duty  of  surrogate  in  a  county  where  there  is  an  acting  county  judgo 
and  surrogate,  (§  1,  ch.  306,  Laws  1849 ;  I  R.  S.,  4:th  ed.,  314,  §  18.)  has  all  tko 
powers  of  the  county  judgo,  which  he  could  perform  out  of  oonrt,  or  at  chambers, 
as  well  as  all  other  powers  both  of  county  judge  and  surrogate,  in  case  of  inability 
or  vacancj'  in  the  offices  respectively,  and  may,  therefore,  grant  an  order  of  arrest, 
without  reference  to  such  inability  or  vacancy.  (Seymour  agt.  Mercer,  13  How.  664.) 

raCortgage  foreclosures. — The  legislature  has  authority  to  confer  juris- 
diction on  the  couniy  courts  in  suits  for  the  forechsure  of  mortgages  upon  lands  in 
the  county,  and  the  sale  of  mortgaged  premises  therein.  And  the  exercise  of  such 
jurisdiction  by  the  county  courts  is  constiiulioncd  and  vaXid.  (This  decision  reverses 
that  of  the  general  term  of  the  supreme  court  in  the  second  district,  in  this  case, 
and  overrules  the  decision  of  the  same  general  term  in  the  case  of  HaU  agt  Ntlson, 
23  Barb.  88 ;  S.  C,  special  term,  14  How.  32.)    Decided  by  the  court  of  appeals. 
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Jvrifldlctioii  as  to  toll-gate§« — A  county  coctrt  has  jorisdiction  to 
entertain  an  application  by  commissionere  of  highways  for  an  order  changing  the 
kwation  of  a  toll-gate;  notwithstanding  the  29th  section  of  the  Code  of  1849. 
{McAlister  agt  The  Albion  Flank  Road  Co,,  11  Barb,  610.) 

JTurifldictioii  as  to  lands  for  a  railroad*— The  county  court  has 
jurisdiction  of  proceedings  to  acquire  the  title  to  land  situated  within  the  same 
county,  under  &e  charter  of  the  Lockport  and  Niagara  Falls  Railroad  Oompany, 
granted  in  1834.  The  county  court  is  not  deprived  of  such  jurisdiction  by  the  29th 
and  30th  sections  of  the  Ck>de.    (Mozier  agt  HiUon^  16  Barb.  657.) 

Respecting  liabitual  drnnl£ards*-^The  8th  subdiyision  of  §  30  of 
the  Code,  when  read  in  connection  with  the  11th  subdivision  thereof^  and  with  the 
3d  section  of  2  Revised  Statutes  52,  title  2,  (which  is  not  repealed  by  the  Code,) 
must  be  held  to  confer  jurisdiction  upon  county  courts,  respecting  habUudl  dnmk- 
ondb^  onty  when  the  property  of  the  drunkard  amounts  to  less  than  $350.  There- 
fore, where  the  county  court  of  Broome  county  entertained  proceedings  on  petition 
of  overseers  of  the  poor,  agamst  an  habitual  drunkard,  whose  property  amounted 
to  over  $4,000,  and  its  decision  was  appealed  from  to  this  court :  Bdd^  that  the 
county  court  had  no  jurisdiction  of  the  proceedings ;  and  the  decision  of  that  court 
therein  was  subject  to  review  by  this  court  upon  appeal,  in  the  same  manner  that 
dedaions  of  courts  of  common  pleas  were  reviewed  on  appeal  by  the  late  court  of 
chancery.  Proceeding  of  county  court  reversed  with  costs.  {Matter  of  SmiOi^  16 
How.  567.) 

JTnrisdiction  as  to  trials  and  jndgments.— In  the  case  of  Day- 
Aorsfc  agt  Eno9,  (1  StUd.  531,)  it  was  held,  per  McCouN,  J.,  that  where  a  court  of 
record  (county  court  in  that  case)  have  jurisdiction  of  a  common-law  action  (assault 
and  battery,  in  that  case,  though  the  jurisdictional  question  of  that  court  as  to  the 
action,  was  not  there  raised)  pending  therein,  in  which  an  issue  of  fact  has  been 
joined,  in  the  absence  of  any  provision  by  the  statute  on  the  subject,  may  order 
the  summoning  of  a  jury  to  try  the  iasue  thus  joined.  In  the  case  of  Frees  agt 
Ford,  (2  Sdd.  176,)  it  was  hddj  that  the  county  court  was  not  a  court  of  general 
jurisdiction,  as  was  the  old  court  of  common  pleas;  on  the  contrary,  it  was  a  new 
court  with  a  limited  statutory  jurisdiction.  To  all  such  courts  the  rule  universally 
applied,  that  their  jurisdiction  must  appear  upon  the  record.  (4  DaUaaj  8.)  In  the 
case  under  consideration,  it  did  not  appear  upon  the  record  that  the  defendant  waa^ 
at  the  time  the  suit  was  commenoed,  a  resident  of  the  county  of  Columbia.  This 
being  a  jurisdictional  fact,  and  not  averred  upon  the  records,  the  judgment  must  be 
reversed. 

Jurisdiction  in  action  of  assault  and  battery.— County 
courts  have  not  jurisdiction  of  an  action  for  an  assauU  and  battery ,  although  the 
damages  sought  to  be  recovered  do  not  exceed  $500,  and  all  the  defendants  reside 
in  the  county  where  the  action  is  brought  at  the  time  of  its  commencement.  Such 
an  action  is  not  a  epeeiai  com  within  the  meaning  of  artide  6,  itctUm  14,  of  the  con- 
stitution ;  and,  therefore,  the  statute  purporting  to  confer  jurisdiction  Uierein  upon 
the  county  court,  is  void.  B  aeeme  that  the  county  court  has  not  jurisdiction  in  any 
of  the  ordinary  common-law  actions.    {Kundolfa^,  7%alhemer,  2  Kern.  593.) 

HTlien  irant  of  Jurisdiction  appears,  or  does  not  appear^ 
upon  tlie  pleadings* — Where  the  want  of  jurisdiction  is  apparent  on  the 
&ce  of  the  summons  and  complaint,  the  county  court  should  <£smiss  the  suit 
without  costs.  And  in  such  cases  the  appeUant  cannot  recover  costs  in  the  supreme 
court,  for  the  proceeding  in  the  county  court.  Where  the  want  of  jurisdiction  does 
not  appear  upon  the  face  of  the  proceedings,  but  is  presented  by  plea  or  demurrer, 
the  court  has  jurisdiction  to  pass  upon  and  determine  the  question  presented ;  and 
in  such  case  the  party  prevailing  is  entitled  to  costs.  {Oormly  agt.  McMoaJij  22 
Barb.  271.) 

"Waiver  of  tlie  question  of  Jurisdiction* — In  an  action  (dis- 
continued in  justice's  court  by  plea  of  title)  commenced  in  the  county  court,  Tiekt, 
that  the  appearance  of  the  defendant,  and  putting  in  an  answer  by  him  without 
objecting  that  the  jurisdiction  of  the  county  court  did  not  appear  from  the  summons 
and  complaint^  was  to  be  deemed  a  waiver  of  that  objection,  and  an  admission  that 
the  case  was  within  the  jurisdiction  of  the  court    Held,  aJso,  that  the  rule  that  the 
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jarisdiction  of  an  inferior  court  must  appear  upon  the  record,  does  not  neceesarfljr 
require  that  it  be  set  out  in  the  complaint  and  summons  in  such  a  case.  Although 
consent  cannot  confer  jurisdiction,  yet,  where  the  court  has  jurisdiction  of  the  sub- 
ject matter,  consent  will  dispense  with  recitals,  or  statements  in  the  pleadings,  in 
mere  matters  of  form.  {Clyde  and  Hose  Plank  Hood  Co,  agt  Parker^  22  Barb.  323  ; 
and  see  Cook  agt.  NeUiSy  18  ^  F.  i?.  126.)  For  jurisdiction  in  certain  actions 
pending  in  mayors'  and  recorders'  courts,  see  section  33,  post,  sub.  2. 

§  81.  General  terms^  where  held — notice  to  be  pvblished. 

The  county  court  is  always  open  for  the  transaction  of  any 
business  for  which  no  notice  is  required  to  be  given  to  an  op- 
posing party.  At  least  two  terms  in  each  county  for  the  trial 
of  issues  of  law  or  feet,  and  as  many  more  as  the  county  judge 
shall  appoint,  shall  be  held  in  each  year  at  the  places  in  the 
counties  respectively  designated  by  statute  for  holding  county 
or  circuit  courts,  on  such  days  as  the  county  judge  shall  from 
time  to  time  appoint,  and  may  continue  as  long  as  the  court 
deem  necessary. 

Notice  of  such  appointment  shall  be  published  in  the  state 
paper  at  least  four  weeks  before  any  such  term,  and  also  in  a 
newspaper,  if  any,  printed  in  the  county ;  so  many  of  such  terms 
as  the  county  judge  shall  designate  for  that  purpose,  in  such 
notice,  may  be  held  for  the  trial  of  issues  of  law,  and  hearing 
and  decision  of  motions  and  other  proceedings,  at  which  no  jury 
shall  be  required  to  attend. 

§  82.  Jurors^  how  drawn  and  summoned. 

Jurors  for  the  county  courts  and  courts  of  sessions  shall  be 
drawn  from  the  jury  box  of  the  county,  and  summoned  in  the 
same  manner  as  for  the  trial  of  issues  at  a  circuit  court. 


TITLE    V. 

OF  THE  SUPERIOR  COURT  AND  COURT  OF  COMMON  PLEAS  IN 
THE  CITY  OF  NEW-YORK,  AND  THE  MAYORS'  AND  RECORD- 
ERS* COURTS  IN  OTHER  CITIES, 

Section  88.  Jurisdiction  of  actions. 

84.  ComTnon pleas  to  review  judgments  of  marine  and  jus- 

tices^ courts. 

85.  Superior  court  and  common  pleas  to  appoint  terms^  &c. 

86.  Number  of  judges  to  hold  terms. 
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Section  37.  Judgments  on  appeal^  where  given. 

38.  Two  judges  to  concur  at  general  term, 

39.  Criers  to  be  appointed^  salary^  &c, 

40.  Superior  court  to  consist  of  six  justices, 

41.  Justices  of  superior  court^  when  elected. 

42.  How  elected, 

43.  How  classified  and  dravm. 

44.  Their  terms  of  office. 

45.  Powers  of  the  justices  and  their  salaries. 

46.  Terms  of  superior  courts  by  whom  held. 

47.  Certain  suits  to  be  transferred  from  supreme  court. 

48.  Jurisdiction  in  such  suits. 

49.  Three  justices  to  hear  and  decide  such  suits. 

50.  Appeal  to  the  court  of  appeals. 

51.  /Section  28ih  made  applicable. 

§  33.  Jurisdiction  of  actions. 

The  jurisdiction  of  the  superior  court  of  the  city  of  New- 
York,  of  the  court  of  common  pleas  for  the  city  and  county  of 
New-York,  of  the  mayors'  courts  of  cities,  and  of  the  recorders' 
courts  of  cities,  shall  extend  to  the  following  actions  : 

1.  To  the  actions  enumerated  in  section  one  hundred  and 
twenty-three  and  odc  hundred  and  twenty -four,  when  the  cause 
of  action  shall  have  arisen,  or  the  subject  of  the  action  shall  be 
situated,  within  those  cities  respectively. 

2.  To  all  other  actions  where  all  the  defendants  shall  reside 
or  are  personally  served  with  the  summons  within  those  cities 
respectively,  or  where  one  or  more  of  several  defendants,  jointly 
liable  on  contract,  reside  or  are  personally  served  with  the  sum- 
mons, within  those  cities  respectively,  except  in  the  case  of 
mayors'  and  recorders'  courts  of  cities,  which  courts  shall  only 
have  jurisdiction  where  all  the  defendants  reside  within  the 
cities  in  which  such  courts  are  respectively  situated.  The 
supreme  court  may  remove  into  that  court  any  action  brought 
under  this  subdivision,  and  pending  in  the  superior  court,  or 
court  of  common  pleas  for  the  city  and  county  of  New- York, 
and  may  change  the  place  of  trial  therein,  as  if  such  action  had 
been  commenced  in  the  supreme  court ;  such  order  for  removal 
and  for  change  of  place  of  trial  to  be  made  in  the  supreme 
court  upon  motion,  and  on  filing  a  certified  copy  of  such  order 
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in  the  office  of  the  clerk  of  the  superior  court,  or  of  the  court  of 
common  pleas,  such  cause  shall  be  deemed  to  be  removed  into 
the  supreme  court,  which  shall  proceed  therein  as  if  the  satne 
had  originally  been  commenced  there  ;  aud  the  clerk  with 
whom  such  order  is  filed,  must  fortwith  deliver  to  the  clerk  of 
the  county  in  which,  by  such  order,  the  trial  is  ordered  to  bo 
had,  to  be  filed  in  his  office,  all  process,  pleadings,  and  proceed- 
ings relating  to  such  cause.  And  any  action  or  proceeding 
pending  in  any  mayors'  or  recorders'  court,  in  which  the  judge 
is  for  any'  cause  incapable  of  acting,  may  by  such  court  be 
transferred  to  the  county  court  of  the  county ;  and  thereupon 
the  papers  on  file  in  the  mayors'  or  recorders'  court  shall  be 
transmitted  to  the  county  court ;  which  shall  thenceforth-  have 
jurisdiction  of  such  action  or  proceeding. 

3.  To  actions  against  corporations,  created  under  the  laws  of 
this  state,  and  transacting  their  general  business,  or  keeping  an 
office  for  the  transaction  of  business,  within  those  cities  respec- 
tively, or  established  by  law  therein,  or  created  by  or  under  the 
laws  of  any  other  state,  government,  or  country,  for  the  recovery 
of  any  debt  or  damages,  whether  liquidated  or  not,  arising  upon 
contract  made,  executed,  or  delivered  within  the  state,  or  upon 
any  caase  of  action  arising  therein. 

JFnrisdIction  of  the  snperior  court. — Formerly,  when  the  judg- 
ments of  this  court  were  reviewed  in  the  late  supreme  eourt,  and  when  it  had  no 
suitable  jurisdiction,  it  became,  and  was  for  nearly  twenty  years,  the  principal 
commerciid  court  in  the  city  of  New- York.  Now  it  has  jurisdiction  of  all  actions, 
equitable  afl  well  as  leg^l,  in  which  either  the  subject  matter  is  within  the  city,  or 
the  parties  are  there  served  with  process.  Its  decisions  are  subject  to  review  in 
the  court  of  appeals,  and  are  taken  directly  to  the  latter  court  for  that  purpose. 
Therefore,  in  the  city  of  New-York,  and  in  respect  of  parties  there  served  with 
process,  although  residing  elsewhere,  or  in  case  of  joint  debtors  where  one  only  is 
served  with  process  in  the  city,  and  the  others  reside  elsewhere,  the  superior  court 
is,  in  point  of  civil  jurisdiction,  on  the  same  level  with  the  present  supreme  court 

JTnrlidiction  in  actions  nnder  tlie  Code. — It  was  held  in  Cash- 
mere agt.  Orowell^  (1  Sand.  715,)  that  the  jurisdiction  of  the  superior  court,  under 
tlie  Code,  extended  to  all  the  actions  enumerated  in  sections  (now)  123  and  124, 
when  the  cause  of  action  should  have  arisen,  or  the  subject  of  the  action  should  be 
situated,  within  the  city  of  New- York.  And  to  aU  other  aeliotu  where  all  the 
defendants  should  reside,  or  be  personally  served  with  the  summons,  within  the  city. 

Equity  causes  from  supreme  court. — ^It  was  decided  by  the  court 
of  appeals  in  GUea  agt.  Lyon^  (4  Com.  600,)  that  the  4Uh  section  of  the  amended 
Code  of  1849,  authorizing  a  transfer,  by  the  supreme  court,  of  equity  causes  pending 
therein  to  the  superior  court,  applied  only  to  such  actions  commenced  previous  to 
the  Code,  and  not  to  such  actions  commenced  under  the  Code.  And  it  was  held  in 
Falmerj  receiver^  &c.^  agt.  Lawrence^  (1  Sdd.  389,)  that  a  suit  commenced  in  the  late 
court  of  chancery  to  foreclose  a  mortgage,  transferred  to  the  supreme  court  under 
the  constitution  of  1846,  and  judiciary  act  of  1847,  was  properly  transferred  to  the 
superior  court  for  trial ;  and  that  a  trial  by  jury  could  not  be  demanded  as  a  matter 
of  right  in  such  suit 
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Action  for  personal  property  taken  at  tea. — Where  the 
plainaflTs  complaint  stated  that  his  personal  property  was  taken  while  at  sea  hy 
one  of  the  defendants,  and  brought  into  the  port  of  New-York,  where  it  went  into 
the  hands  of  the  United  States  marshal,  and  was  kept  from  the  plaintiff,  and  in* 
tended  to  be  taken  fh>m  the  state  by  the  wrongful  act  of  the  other  defendant,  who 
acted  as  agent  for  his  co-defendant,  heid  a  case  within  the  jurisdiction  of  the  sup^ 
lior  court,  although  the  principal  defendant  resided  out  of  the  state,  and  had  not 
been  personally  served  with  process.    (Cashmere  agt.  Crowell^  1  Sand.  715.) 

Criminal  offences. — Although  the  judges  of  the  superior  court  are 
clothed  with  authority  as  criminal  magistrates,  it  is  not  any  part  of  their  ordinary 
duty  to  attend  to  the  arrest  and  examination  of  persons  charged  with  criminal 
odences.  It  must  be  an  extreme  case  to  warrant  the  judges  of  this  court  to  inter- 
fere.   {MiaiUT  ofHeyward,  1  Sand.  701.) 

]>eei9ion8  of  the  supreme  court. — ^The  superior  court,  as  now  con- 
stituted, is  co-ordinate  with  the  supreme  court.  The  decisions  of  the  latter  are  not 
lathoritative,  although  to  be  treated  witbT  great  deference  and  respect.  {Ford  agt. 
Babcock,  2  Sand,  518.) 

Attachments^ — An  attachment  against  property  under  the  Code,  cannot  be 
issued  in  the  superior  cotut,  except  in  those  actions  in  which  the  court  has  jurisdic- 
tion, e.  ^.,  by  the  residence  of  the  defendants;  or  has  acquired  it  by  the  service  of 
process  on  them.  {Fisher  agt.  Chtriis^  2  Sand.  660.)  The  property  of  any  non-resi- 
deut  defendant  may  be  attached  under  section  227,  in  an  action  against  joint  debt- 
ors, where  the  superior  court  has  acquired  jurisdiction  by  the  service  of  the  sum- 
mons upon  one  of  the  defendants.  (Anon.^  1  Duer^  662.)  The  justices  of  the  supe- 
rior court  have  power  to  issue  attachments  against  absconding,  concealed  or  non- 
resident debtors.  They  had  such  power  as  supreme  court  commissioners  ex  officio, 
from  January  1,  1830,  to  the  1st  of  July,  1847,  when  that  office  was  abolished,  and 
the  power  was  continued  to  them  by  the  judiciary  act  of  1847.  (Laws  1847,  281, 
§  7.)    (Renard  agt  HargouSj  3  Eem.  259.) 

Jurisdiction  sou^lit  by  fraud. — ^The  superior  court  will  not  sanction 
any  attempt  by  fraud  or  misrepresentation  to  bring  a  partf  within  its  jurisdiction. 
He  must  come  voluntarily  within  the  jurisdiction  of  the  court  to  be  amenable  to  the 
service  of  process.    (Carpenter  agt.  Spooner^  2  Sand.  717.) 

Actions  in  reference  to  land. — ^Where  the  subject  matter  of  an  action 
is  land  (or  some  estate,  right  or  interest  therein)  situate  in  some  coiinty  other  than 
Kew-Tork,  the  superior  court  has  not  jurisdiction  of  the  action.  And  this  is  so, 
although  the  acts  which  furnish  the  grounds  of  the  action  were  all  done  in  the 
county  of  New-York,  and  in  that  sense  the  cause  of  action  might  be  considered  as 
arising  there.  The  action  must,  nevertheless,  be  tried  in  the  county  where  the 
property  is  situated.  (Ring  agt.  McCoun^  3  Sand.  524.)  But  the  court  has  juris- 
diction whenever  an  action  involves  the  determination  in  any  form,  of  any  estate, 
any  right,  or  any  interest  in  and  to  lands  in  the  city  of  New- York.  (Nichols  agt. 
Romaine,  9  How.  512.) 

Actions  against  joint  debtors. — ^The  jurisdiction  of  the  superior  court 
is  defined,  and  also  limited  by  the  Code.  In  actions  against  joint  debtoi^  (previous 
to  the  amendment  of  this  section  (33)  in  1852,)  the  court  has  no  jurisdiction  unless 
all  are  residents  of  the  city  and  county  of  New- York,  or  the  summons  has  been 
served  personally  on  alL  Such  an  objection  is  not  waived  by  omitting  to  set  it  up 
by  demurrer  or  answer.  (Delafield  n^LWright,  3  Sand.  746.)  The  Code  of  1848, 
section  39,  sub.  2,  required  that  **  aU  the  defendants  shall  reside,  or  be  personally 
served  with  the  summons,  within  those  cities  respectively,"  (referring  to  the  city  of 
New- York  with  other  cities.)  This  subdivision  was  amended  in  1853  as  it  now 
stands,  by  adding  after  the  word  "respectively,"  above  as  follows:  "or  where  one 
or  more  of  several  defendants  jointly  liable  on  contract,  reside  or  are  personally 
served  with  the  summons  within  those  cities  respectively."  In  Bridge  agt.  Payson, 
(1  DueTf  614,)  where  the  action  was  brought  against  joint  debtors  tin  November, 
1851,  and  it  was  set  up  in  the  answer,  that  one  of  the  defendants  resided  in  the  state 
of  Michigan,  and  had  not  been  served  with  a  summons  in  the  city  of  New-York, 
end  therefore  the  court  had  no  jurisdiction  of  the  action,  it  was  held  in  October, 
1853,  by  the  court,  Dtteb,  Justice,  tS\j&r  holding  that  the  court  had  joriadiction 
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arising  from  the  sabject  matter  of  the  action,  and  that  this  objection  of  jurifidiction 
could  not  be  taken  ij  answer,  that  "  it  was  unneceesary  to  pass  upon  the  question 
as  to  the  efifect  upon  the  suit,  of  the  recent  amendment  of  the  Code.    If  the  service 
upon  Rogers  (the  now  resident  defendant)  in  the  city  of  New- York  at  the  time  the 
amendment  took  effect,  would  have  been  effectual  to  clothe  the  court  with  jurisdic- 
tion, and  I  think  it  would,  I  indlne  to  the  opinion  that  the  amendment,  which  now 
makes  the  service  on  one  jomt  debtor  in  the  city  sufficient  to  confer  jurisdiction, 
dispenses  with  further  efforts  to  serve  the  absent  party,  and  confers  jurisdiction  on 
the  court  to  determine  the  cause."    In  all  actions  of  which  the  superior  court  has 
jurisdiction  by  subdivision  I  of  section  33  of  the  Code,  and  in  an  action  against 
several  persons  jointly  liable  on  contract,  when  one  of  them  resides  in  the  city  of 
New- York,  the  summons  may  be  served  in  any  county  of  the  state,  and  the  service 
will  be  valid.    It  is  only  in  those  actions,  of  which  jurisdiction  is  acquired  by  the 
fact  of  personal  service  of  the  summons  on  all  the  defendants  within  the  city  of 
New- York,  that  service  of  the  summons  out  of  the  county  of  New- York  is 
unauthorized  and  invalid.    (Porter  agt  Lord^  13  Bow.  254 ;  4  Duer,  682.) 

Jliri§dlctioii9  statutory. — ^It  is  doubtful  whether  the  superior  court  can 
exercise  any  powers  beyond  those  that  are  expressly  g\ven,  as  its  jurisdiction  is 
defined  and  limited  by  statute.    (Matter  of  Jay  and  Gierke,  5  Sand.  614.) 

Attendance  of  iritnetses  on  foreign  commission* — ^The 
superior  oourt  held  in  the  MaUer  of  Jay  and  Gierke,  (5  Sand.  674,)  that  it  was  not 
expedient  for  that  oourt  to  grant  their  process  to  compel  the  attendance*  of  witnesses 
to  be  examined  upon  a  commission  issued  by  a  foreign  country,  as  the  case  was  not 
provided  for  by  statute. 

Foreign  corporations. — ^The  superior  court  has  jurisdiction  of  all 
actions  against  foreign  corporations,  where  the  subject  matter  of  the  actions  arises 
in  the  city  and  county  of  New- York.  And  in  such  an  action  a  voluntary  appear- 
ance of  the  party  gives  jurisdiction  of  the  person.  (Watson  agt  The  Gabot  Bank,  5 
Sand.  423.)  In  the  matter  of  appointing  a  receiver  of  the  property  and  effects  of  a 
foreign  corporation  for  the  purpose  of  winding  up  its  affairs,  the  superior  court  has 
no  jurisdiction.    (Day  agt.  U.  S.  Car  Spring  Co.,  2  Duer,  608.) 

JBqnitable  ponrers. — ^The  superior  oourt  can  only  exercise  the  equitable 
powers  of  the  court,  in  those  actions  and  proceedings  which  its  jurisdiction— -defined 
by  the  Code — properly  includes.  (The  People  agt  Porter,  1  Duer,  709.)  An  objec- 
tion, that  the  superior  court  has  not  jurisdiction  because  the  charge  upon  the  lands 
is  of  an  equitable  character,  cannot  be  sustained,  where  it  appears  there  is  a  defi- 
nite interest  in  the  real  estate,  which  can  be  enforced  against  the  parties  by  its 
judgment.    (Nichols  agt.  Bomaine,  9  How.  612.) 

<|nestions  of  salvage. — ^The  superior  court  (and  all  common-law  courts 
in  the  several  states)  has  jurisdiction  to  determine  questions  of  salvage,  in  cases 
which  come  within  its  jurisdiction  in  other  respects.  (Ca^hmer^  agt.  De  Wolf,  2 
Sand.  379.) 

Moneyed  corporations. — ^Whether  the  superior  court  has  jurisdiction 
of  a  proceeding  under  the  Revised  Statutes  for  the  dissolution  and  winding  up  of  a 
moneyed  corporation,  (quere.)  Doubtfld.  It  is  certain  that  it  has  no  power  to 
exercise  the  visitorial  powers  which  were  vested  in  the  former  oourt  of  chancery. 
(KaMensrolh  agt.  Astor  Bank,  2  Duer,  618.)  It  was  held  in  Brahe  agt.  The  Pytha- 
goras Association  (114  How.  44,  and  4  Duer,  668,)  that  the  superior  court  had  no 
jurisdiction  of  an  action  to  dissolve  a  corporation  created  by  the  laws  of  the  state  of 
New- York,  and  distribute  the  effects  among  its  creditors  through  a  receiver,  or 
to  inquire  into  the  validity  of  its  proceedings  to  elect  its  officers,  or  to  restore  one 
unlawfully  displaced.  It  has  jurisdiction,  under  the  Code,  (§  33.  std>.  3),  of  only 
those  actions  in  which  the  corporation  is  to  be  proceeded  against,  and  dealt  with 
throughout,  as  a  subsisting  corporation. 

Actions  for  partition. — In  actions  for  the  partition  of  real  estate  when 
situated  within  the  city  of  New- York,  the  superior  oourt  has  jurisdiction,  whether 
the  parties  are  residents  of  t^e  city  or  not    ( Varian  agt  Stevens,  2  Duer,  635.) 

Jurisdiction  orer  tlie  person. — Where  the  defendant  voluntarily 
appears,  the  superior  court  acquires  jurisdiction  over  his  person  as  fully  as  by 
service  of  a  summons.    (Id. ;  and  Mahaney  agt  Penman^  4  Du&r^  603.) 
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I>iiseovery  of  books  and  papers.— The  superior  court  has  the  same 
powers  as  the  rapreme  court,  conferred  by  the  Revised  Statutes,  to  compel  discov- 
ery of  books  and  papers.  And  where  the  defendant  refVises  to  comply  with  such  order, 
the  superior  court  may  strike  out  his  answer,  and  render  judgment  as  though  do 
answer  bad  been  put  in.  The  provisions  of  the  Code  on  this  subject  are  not  a  sub- 
stitute, but  auxiliary  to  the  Revised  Statutes.    (Gould  agt  McCarty,  1  Kern,  575.) 

In  eases  of  lunacy. —The  superior  court  has  no  authority,  nor  will  it  take 
jurisdiction  in  the  matter  of  issuing  commissions  of  lunacy.  (Matter  of  Brown^  4 
Dutr,  613.) 

Removal  of  causes  to  supreme  court*— It  was  held  by  Judgo 
CuatKE,  in  CampbeQ  agt  BuiUr^  (4  Abbott^  55),  that  under  subdivision  2  of  this 
Faction,  the  power  given  to  the  supreme  court  to  remove  causes  into  that  court 
from  the  superior  court  or  common  pleas,  rests  entirely  in  the  discretion  of  the 
supreme  court,  and  that  the  removal  should  not  be  ordered  unless,  upon  the  facts 
shown,  the  court  can  tee  good  cause  for  directing  it 

§  34.   Ckymmon  pleas — power  to  review  certain  judgments. 

The  court  of  common  pleas  for  the  city  and  county  of  New- 
York  shall  also  have  power  to  review  the  judgments  of  the 
marine  court  of  the  city  of  New-York,  and  of  the  justices'  courts 
in  that  city. 

See  section  352  and  note,  as  to  the  manner  of  review,  &c.  Also,  see  section  437 
and  not«,  as  to  actions  brought  in  the  common  pleas  against  foreign  corporations. 

A  very  elaborate  and  able  historical  account  of  the  organization,  jurisdiction  and 
judicial  progress  of  the  court  of  common  pleas  for  the  city  and  county  of  New-York, 
will  be  found  in  1  E.  D.  Smith's  Rtports^  from  under  the  pen  of  that  vexy  learned 
judicial  scholar  and  eminent  judgo-— Hon.  Chabubs  P.  Dalt. 

§  S5.  Terms  of  the  superior  and  common  pleas  courts. 

The  superior  court  of  the  city  of  New-York,  and  the  court  of 
common  pleas  for  the  city  and  county  of  New- York,  shall  within 
twenty  days  appoint  general  and  special  terms  of  those  courts 
respectively,  and  prescribe  the  duration  thereof;  and  they  may, 
from  time  to  time,  respectively,  alter  such  appointments ;  and 
hereafter  no  fees  shall  be  paid  for  any  service  of  a  judge  of 
either  of  those  courts. 

§  36.  By  whom  general  and  special  terms  held. 
A  general  term  shall  be  held  by  at  least  two  of  the  judges  of 
those  courts  respectively,  and  a  special  term  by  a  single  judge. 

Chambers  during  vacation  is  regularly  held  in  the  general  term  room.  (Cobb  agt 
Lackey^  12  How.  300.) 

« 

§  37.  Judgments^  when  and  how  given. 

Judgments  upon  appeal  shall  be  given  at  the  general  term ; 
all  others,  at  the  special  term. 

See  note  to  sectiou  346,  for  decisions  on  this  question. 

§  38.  Judgments  at  general  term,  how  pronounced. 

The  concurrence  of  two  judges  shall  be  necessary  to  pronounce 
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a  judgment  at  the  general  term.    If  two  do  not  concur,  the 
appeal  shall  be  re-heard. 

§  89.  Crier — his  salary. 

A  crier  shall  be  appointed  by  the  superior  court  of  the  city 
of  New- York,  and  by  the  court  of  common  pleas  for  the  city 
and  county  of  New- York  respectively,  to  hold  his  office  during 
the  pleasure  of  the  court.  He  shall  receive  a  salary  to  be  fixed 
by  the  supervisors  of  the  city  and  county  of  New-York,  and  paid 
out  of  the  county  treasury. 

See  note  to  section  28. 

§  40.  Superior  court — six  justices. 

The  superior  court  of  the  city  of  New- York  shall,  from  the 
first  day  of  May,  one  thousand  eight  hundred  and  forty -nine, 
consist  of  six  justices. 

^  41.  Three  additional  justices  to  be  elected. 

Three  justices  of  such  superior  court,  in  addition  to  the  justices 
now  holding  office,  shall  be  elected  by  the  electors  of  the  city 
and  county  of  New-York,  at  the  annual  charter  election  to  be 
held  in  that  city  on  the  second  Tuesday  of  April,  one  thousand 
eight  hundred  and  forty-nine. 

§42.   Voted  for  by  balht. 

Such  justices  shall  be  voted  for  together  on  one  ballot,  which, 
shall  be  distinct  from  any  other  ballot  at  the  same  election,  and 
deposited  in  a  separate  box  marked  "  superior  court"  The  votes 
shall  be  canvassed  and  certified  in  the  same  manner  as  votes  for 
the  recorder  of  the  city  of  New- York,  and  a  certificate  thereof 
shall  be  filed  with  the  secretary  of  state. 

§  43.  Classification  of  justices. 

The  justices  so  elected  shall,  immediately  after  the  votes  are 
canvassed,  be  classified  by  lot,  to  be  publicly  drawn  by  the  regis- 
ter and  clerk  of  the  city  and  cpunty  of  New- York,  in  the  presence 
of  the  mayor  or  recorder  of  the  city  of  New- York,  and  the  certi- 
ficate of  such  drawing  and  classification  shall  be  signed  by  such 
register  and  cl^rk  and  by  the  attending  mayor  or  recorder,  and 
filed  in  the  offices  of  the  register  and  clerk.  The  classes  shall  be 
numbered  first,  second,  and  third,  according  to  the  term  of  ser- 
vice of  each ;  the  first  class  being  that  which  has  the  shortest 
time  to  serve.    The  term  of  offices  of  each  of  such  justices  shall 
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commence  on  the  first  day  of  May,  one  thousand  eight  hundred 
and  forty-nine,  and  the  term  of  the  justice  of  the  first  class  shall 
expire  on  the  thirty-first  "day  of  December,  one  thousand  eight 
hundred  and  fifty-one ;  of  the  justice  of  the  second  class,  on  the 
thirty-first  day  of  December,  one  thousand  eight  hundred  and 
fifly-three ;  and  of  the  justice  of  the  third  class,  on  the  thirty-first 
day  of  December,  one  thousand  eight  hundred  and  fifty-five. 

§  44.  Term  of  office,  andJiUing  vacancies. 

After  the  expiration  of  the  terms  of  office  under  such  classifi- 
cation, the  term  of  office  of  all  the  justices  of  the  superior  court 
of  the  city  of  New- York  shall  be  six  years ;  and  any  vacancy 
occurring  in  the  offices  created  by  this  title,  shall  be  filled  in  the 
manner  prescribed  for  filling  vacancies  in  the  offices  of  the  present 
j  stices. 

45.  Powers  and  dutiea^  and  salaries. 
The  justices  elected  pursuant  to  this  title,  subject  to  the  pro- 
visions contained  in  section  forty-nine,  shall  have. the  same 
powers,  and  perform  the  same  duties,  in  all  respects,  as  the 
present  justices  of  such  superior  court,  and  sbaU  receive  the  same 
salaries  payable  in  like  manner. 

§  46.  How  many  jiLstices  to  hold  terms. 

A  general  term  of  the  superior  court  may  be  held  by  any  two 
of  the  six  justices  thereof  and  a  special  term  by  any  one  of  them ; 
and  general  and  special  terms,  one  or  more  of  them,  may  be  held 
at  the  same  time. 

§  47.  Transfer  of  certain  civil  suits. 

All  civil  suits  at  issue  at  the  time  of  the  passage  of  this  act, 
that  from  and  aftier  the  first  of  May,  1849,  shall  be  placed  upon 
the  calendar  of  the  supreme  court  at  any  general  or  special  term 
thereof^  to  be  held  in  the  city  of  New- York,  and  which  shall  be 
in  readiness  for  hearing  on  questions  of  law  only,  or  are  equity 
cases  may  by  an  order  of  that  court  or  of  the  judge  holding 
such  special  term  be  transferred  to  the  said  superior  court  of  the 
city  of  New- York,  and  to  be  heard  at  the  general  terms  thereof, 
hereinaftier  provided  for. 

Equity  cases  defined. — One  great  object  in  creating  a  new  branch  of  the 
laperior  coart  was  to  relieve  the  supreme  court  of  the  first  district  from  the  burden 
of  investigating  and  determining  causes  which  were  not  properly  their  own— causes 
which  had  accomulated  in  the  former  court  of  chancery.  The  forty-seventh  section 
was  designed  as  a  remedy  for  the  difficulty  and  framed  accordingly.    The  phrase 
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"  equity  eases,"  therefore,  occurriDg  in  this  section,  must  be  confined  to  salts  in  equity 
commenced  prior  to  July,  1848,  and  then  pending  in  the  supreme  court  {Giles  sigt, 
Li/orif  4  Comst.  600.) 

§  48.  Jurisdiction  of  such  suits. 

The  said  superior  court  shall  have  jurisdiction  of  every  suit 
so  transferred  to  it,  and  may  exercise  the  same  powers  in  respect 
to  every  such  suit,  and  any  proceedings  therein,  as  the  supremo 
court  might  have  exercised,  if  the  suit  had  remained  in  that 
court. 

The  4dth  section  of  the  Code  has  been  repealed  in  terms  bj  the  laws  of  1851, 
page  8,  and  no  section  of  the  Code  corresponding  with  it  has  been  substituted. 

§  50.  Appeals  may  he  taken  to  court  of  appeals. 

Appeals  from  the  judgments  of  the  superior  court  in  sucli 
suits,  may  be  taken  to  the  court  of  appeals,  in  the  same  manner 
as  from  the  judgments  of  the  superior  court  in  actions  originally 
commenced  therein. 

§  51.  Section  28  applied. 

The  provision  of  section  twenty-eight  of  this  act,  shall  apply 
to  the  said  superior  court. 


TITLE  yi. 

OF  COURTS  OF  JUSTICES  OF  THE  PEACE. 

Section  52.  Repeal  of  existing  statutory  provisions. 

53.  Jurisdiction  of  justices  of  the  peace. 

54.  No  jurisdiction  in  certain  cases. 

55.  Answer  of  title  to  real  property. 

56.  Undertaking  to  be  given. 

67.  When  action  discontinued — costs. 

58.  Jurisdiction^  if  undertaking  be  not  given. 

59.  Wh^n  action  to  be  dismissed. 

60.  Action  in  county  court. 

61.  Judgment  in  county  courts — costs. 

62.  Where  several  causes  of  action^  title  as  to  one. 

63.  Docketing  judgments  and  transcripts. 

64.  Rules  in  justices*  courts. 

§  52.  Repeal  of  existing  statutory  provisions. 

The  provisions  contained  in  sections  two,  three  and  four,  of 
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the  artide  of  the  Bevised  Statutes,  entitled  ''  Of  the  jurisdicdoa 
of  justices'  courts,"  as  amended  by  sections  one  and  two  of  the 
act»conoeming  justices'  courts,  passed  May  14,  1840,  and  the 
provisions  contained  in  sections  59  to  66  of  the  same  article, 
both  indusiye,  are  repealed,  and  the  provisions  of  this  title 
substituted  in  place  thereof  But  this  repeal  shall  not  affect 
any  action  heretofore  commenced  in  a  court  of  a  justice  of  the 


Cveneral  poi¥ert« — **  Every  jxistioe  of  the  peaoe  elected  in  any  town  of 
this  itate,  or  appointed  for  any  city  in  which  special  courts  are  not  established  by 
law,  Is  hereby  authorized  to  hold  a  court  for  the  trial  of  all  actions  in  the  next  seo 
tion  enumerated,  (which  is  repealed  by  the  Code  and  the  actions  in  this  title  (g  53) 
iobstxtnted,)  and  to  hear,  try  and  determine  the  same  according  to  law  and  equity, 
and  for  that  porpoee,  where  no  special  provision  is  otherwise  made  by  law,  such 
court  shall  be  vested  with  all  the  necessary  powers,  which  are  possessed  by  courts 
of  record  in  this  state."    (2  22L  A,  4  ed,  428,  g  1.)    "Bveiy  such  action  shall  be 
hroogfat  before  some  justice  of  the  town  wherein  either,  1.  The  plaintifTs,  or  any 
one  5t  them,  reside;  or,  2.  Where  the  defendants,  or  any  one  of  them,  reside;  or, 
3.  Before  some  justice  of  another  town  in  the  same  coun^,  next  adjoining  the  resi- 
dsDoe  of  the  plaintiff  or  deibndant"    {Id.  g  6.)    Therefore,  where  it  was  averred 
and  proved  that  a  justice  of  the  peace  of  a  town,  not  in  or  adjoining  the  town  where 
either  of  the  parties  (plaintiff  or  defendant)  resided,  although  they  resided  in  the 
county,  issued  a  long  swrnmonB,  which  was  personally  served  on  the  defendant : 
HeU  that  the  justice  acquired  no  jurisdiction,  and  the  defendant  (who  had  not  vol- 
untarily appeared)  was  entitied  to  have  the  whole  proceedings  and  judgment  set 
aside  as  utterly  void.    (Cooper  agt.  BaU^  14  ffow.  296.)    A  justice  of  the  peace  can- 
not d^egate  any  part  or  his  offidal  power  or  authority  to  -another.    Yet  it  seems 
tiiat  he  may  depute  another  to  do  a  spedflc  act,  without  vesting  in  him  any  discre- 
tioD.    (BorrodaHe  agt  Xedb,  9Bairh.  611.)    The  statute  declaxing  that  no  judge  of 
iny  court  can  sit  as  such  in  any  cause  in  which  he  is  a  party,  extends  to  justices 
of  the  peace.    (BMwm  agt  McArthur,  17  Barb.  414.)    "  But  if  a  defendant  has 
absoooded  from  his  residence^  such  action  may  be  brought  before  a  justice  of  the 
town  in  which  such  defendant  ot  his  property  may  be;  and  if  the  plaintiffii  be  all 
non-residents  of  the  county,  or  if  the  defendant  be  a  non-resident  of  the  county, 
then  such  action  may  be  brought  before  any  justice  of  the  town  in  which  such  plain- 
tiir  or  defendant  may  be.**    (2  R  A,  4  ed,  428,  g  7.) 

CoBiBieiiceineMt  of  ■nils,  ■nminoiifl,  lerTlce,  &€•»"  Suits 
nay  be  instituted  before  a  justice,  either  by  the  voluntary  appearance  and  agree- 
ment of  the  parties,  or  by  process ;  when  by  process  it  shall  to  either  a  summons, 
a  warrant,  or  an  attachment"  (2R  8.,Hh  ed,,  428,  g  9.)  "Suits  shall  be  consid- 
ered as  commenced  at  the  times  following :  1.  Upon  process  by  warrant  at  the  time 
of  the  arrest  of  the  defendant ;  2.  Upon  process  by  attachment  or  summons,  on  the 
day  when  the  process  shall  be  delivered  to  the  constable.  But  if  two  or  more  suits 
be  commenced,  by  summons  or  attachment  on  the  same  day,  the  suit  in  which  the 
prooesB  was  first  served  shall  be  deemed  to  have  been  first  commenced;  3.  Where 
the  suit  ia  instituted  without  process  at  the  time  of  the  parties  joining  issue." 
(K  g  10.)  '*The  first  process  against  freeholders,  and  against  inhabitants  having 
umiliee,  except  as  is  otherwise  hereinafter  directed,  shall  be  a  summons ;  but  no 
person  shall  he  proceeded  against  by  summons  out  of  the  county  in  whi6h  he  re- 
adfis."  {Id,  11.)  A  summons  is  the  ordinary  process  of  the  court,  and  issues  on 
the  mere  suggestion  of  the  plainti£b,  whereas  process  of  warrant  or  attachment 
can  iasue  only  on  a  special  application  and  proof.  (Barnes  agt  MarriSf  ComsL  374.) 
A  person  having  no  legal  reddence  anywhere^  it  seems,  may  be  sued  by  long  sum- 
moDB.  (Id.)  But  a  rckiroad  company  cannot  be  sued  befbre  a  justice  of  the  peace 
of  a  town  through  which  their  railroad  passes,  by  a  short  summons.  They  are  to 
be  treated  as  in^ibitants  and  freeholders  in  each  county  where  their  track  is  laid ; 
ooDsequentiy,  entitied  to  the  privilege  of  a  long  Bommons.    And  they  do  not  waive 
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this  objection  bj  f^ypoariDg  andpleading after  fhe  objection  Is  oremiled.  (Bdden 
agt.  N.T.&  Harlem  BR,  Co,,  15  £hw.  17 ;  cmdsee  Johnmm  agt.  Cayuga  an4  Suaq,RR.  Oo.^ 
11  Barb.  612,  and  Sherwood  agt.  Saratoga  and  Waah.  RR  Oo.^  1 5  Barb,  660.)  Bj  the 
issuing  of  a  long  summons  by  a  justice  of  the  peace,  and  its  service  and  return  on  a 
nonresident  defendant  of  his  county,  the  justice  acquires  no  jvrisdicHon  oyer  the 
person  of  the  defendant^  and  a  judement  rendered  upon  service  of  such  process  ia 
void.  And  where,  upon  service  of  such  summons,  the  defendant  appeared  before 
the  justice,  on  the  return  daj,  to  state  that  he  was  not  a  resident  of  ttie  county,  and 
did  not  otherwise  appear  in  the  cause,  hdd^  thai  it  ought  to  be  considered  a  good 
plea  to  the  jurisdiction ;  at  all  events  it  was  not  such  appearance  as  to  give  jurisdio- 
tion  to  the  justice.  And  farther,  such  objection  bj  the  defendant  was  not  waived 
bj  the  justice  proceeding  to  take  testimony  and  render  judgment  against  the  defen- 
dant; such  a  judgment  was  entirely  nuU,  and  the  plaintiff  could  not  enforce  it  in 
any  way.  And  besides,  such  a  fatal  defect  in  jurisdiction  cannot  be  cured  by  a 
mere  omission  to  take  the  objection.  The  defendant  is  never  in  .court  at  all,  nor  in 
the  jurisdiction  of  the  magistrate,  and  he  is  not  bound  to  do  or  say  anytiiing  in  the 
premises.    (  WiOina  agk  Wheeler,  11  How.  93.) 

Conteots  of  ■ammoiu.^'*  A  summons  shall  be  direeted  to  any  consta- 
ble of  the  county  where  the  justice  resides,  commanding  him  to  summon  the  de- 
fendant to  appear  before  the  justice  who  issued  the  same,  at  a  time  and  jdace  to  be 
named  in  such  summons,  not  less  than  six  nor  more  than  twelve  days  from  the  date 
of  the  same,  to  answer  the  plaintiff  in  the  plel^  in  the  same  summons  to  be  mention- 
ed." (2  R.  S.,  4  ed.,  428,  &  12.)  Therefore,  the  judgment  of  a  justice  wiU  be  reversed 
when,  f^om  the  return,  it  does  not  appear  that  the  summons  served  upon  the  defendant 
set  forth  the  time  and  place  of  his  appearanoe.  So,  also,  the  judgment  will  be  reversed 
if)  from  the  return,  it  does  not  appear  that  the  constable,  in  his  return  of  the  service  of 
the  process,  stated  the  time  of  its  service.  (Stewart  agt  SmUkf  11  Wend  618.)  A  oon- 
stable^s  return  on  a  summons  that  he  had  served  it  by  copy,  without  stating  how 
the  copy  was  delivered,  was  held  sufficient.  (Hv^hes  agt.icyiwy,  1  Sand.  92 ;  Foster 
agt.  HazeUj  12  Barb.  647.)  Where  the  return  of  a  justice  diows  no  fact  authoris- 
ing him  to  issue  a  summons  returnable  in  two  days,  it  will  be  held  prima  fade  that 
a  summons  thus  issued  was  without  authority.  {AUen  agt  Stone,  9  «f.  60 ;  Waters 
agt  Whitiemore,  13  id.  ^^]  and  eee  aiao  Waiere  agt.  WTUUemarey  22  Barb.  593.) 
Where  a  short  summons  has  been  issued  by  a  justice  in  behalf  of  a  non-rendenty 
without  the  necessary  security  having  been  given,  the  justice  should  non-suit  the 
plaintiff  the  moment  that  fact  is  made  known  to  him ;  and  this  is  so^  although  both 
plaintiff  and  defendant  are  non-residents.  (Jd.  See  also  Robkwon  agt  West,  11 
Barb.  309.)  In  cases  of  corporaUons,  no  provision  is  made  by  statute  for  prooeos 
"by  warrant  or  attachment,  or  short  summons.  (Johnson  agt  The  Cayuga  and 
Susq.  RR.  Co.,  id.  621 ;  Sherwood  agt  The  Saratoga  and  Wash,  RR.  Co.,  16  id.  660 ; 
Belden  agt.  If.  T.  and  Harlem  RR.  Co.,  16  How.  17.)  Where  a  oonstable's  return 
upon  an  attachment  that  he  has  delivered  to  each  oi  the  defendants  personally  a 
copy  of  the  attachment  and  inventory,  this  is  prima  fade  sufficient,  although  he 
does  not  state  that  the  copies  served  were  certified  by  hinL  (Van  Kwk  agt  WUds, 
id.  620.)  It  should  appear  by  the  return  to  a  summons  issued  by  a  justice  against 
a  corporation,  in  what  manner  the  process  was  served ;  so  that  the  Justice  may  be 
able  to  determine  whether  it  was  served  on  the  proper  ofScer.  (Sherwood  agt 
Saratoga  and  Wash.  RR,  Co.,  16  Barb.  660.)  The  return  of  a  constable  certifying 
the  time  and  manner  of  his  serving  a  summons  upon  tiie  defendant^  is  presumptive 
evidence  of  what  it  states.  If  it  appears  firom  that  return  that  the  process  has 
been  regularly  served,  and  nothing  is  shown  or  offered  to  be  shown  to  the  con- 
trary, the  justice  is  authorized  to  proceed  in  the  action ;  and  his  judgment,  if  other- 
wise regular,  cannot  be  controverted  in  the  same,  ot  a  collateral  suit  ( Wheeler 
agt.  The  New  York  and  Harlem  RR.  Co.,  24  Barb.  414.) 

Jotat  ilebtOTfl— May  be  sued  in  a  justice's  court  by  long  summons  though 
one  of  them  be  a  non-resident  of  the  county.  (Surghart  agt.  Rice,  2  Benio,  96  ; 
Murphy  agt.  Mooney,  2  Sand.  288.)  But  in  a  suit  by  attachment  againM  two  per- 
sons as  joint  debtors,  the  justice  has  no  right  to  proceed  and  render  judgment 
where  the  return  of  the  constable  only  shows  a  service  of  the  attachment  on  one  of 
the  defendants,  without  mentioning  anything  in  reference  to  the  service  of  the 
other,  the  defect  not  being  cored  by  appearance.    (McBoel  agt.  (Jook,  2  ComsL  111.) 
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Tine  196  seeAaoB  of  tiie  Cod«  held  not  to  be  applicable  to  Jtutice's  coarts.  The 
dd  Tvle  is  still  applicable  to  these  courts,  that  in  an  action  i^^nst  seTeral  de- 
fndaBls  iRHm  a  Joint  and  several  contract,  if  the  plaintiff  elect  to  bring  his  action 
nanal  all  the  defendants,  he  must  recover  against  all  or  foil  as  to  all,  except 
where  the'  defence  may  be  personal  to  any  of  the  defendants.  (Perkifu  agt 
'  n  Aw.  809.) 


AiaCM^  Otevt*— A  justice  of  the  peace  la  avthoriced  to  amend  the  date  and 
letam  of  saimwms  i^ler  it  has  been  served.    (AmM  agt.  MaUby,  4  Dtnio,  498.) 
A  jartice  of  the  peace  has  aothority  to  allow  a  constable  to  amend  his  retnm  to  a 
\\  aad  tbe  refosid  of  the  defendant  to  appear  will  not  deprive  the  justice 


of  hia  ri^i.    {P^rry  agt  JSfnen,  ti  Barb,  187 ;  mid  He  Dxmghty  agt.  Croi^er,  9  Abb, 
Ml;  TaiUrwaU  agt.  Han,  1  HUt.  M.) 


P»nil  oC  mminOBfl.— The  smnmons  in  the  marine  or  jastioes'  courts  is 
■ot,  in  Its  form,  governed  by  the  provisions  of  the  Code  of  Procedure.  (  Williams 
^jL  ISiee,  S  Stmd  229. )  Forms  of  action  are  now  abolished.  ( Code  §  64,  tub.  1 6, 
S99.)  Of  course  the  summons  cannot  give  the  name  of  any  action,  or  state  it  to 
be  of  any  plea.  Tlie  badness  of  the  summons  is  to  notify  the  defendant  that  he  is 
•aed,  and  in  what  oonrt^  and  by  and  with  whom,  and- that  he  must  answer  the 
eooiplaint,  and  when  and  where,  Ac.  This  is  all  that  should  be  required  in  a  jus- 
tksTs  court  PerHAin>,J.  {Park  uf^t.  BUekeoek,  II  Barb,  b^l,)  Since  the adop- 
tioa  of  the  Code  tiie  summons  issued  oy  a  justice's  court  need  not  express  the  plea 
ai  was  required  hy  %JL  8.  228,  §  14.  {Smith  agt.  Joyce,  12  Barb  21 ;  Delaneey 
9jtL  Noffie,  16  «dL  96 ;  Hwnpkrey  agt.  Pareone,  28  Barb.  318 ;  Smith  agt.  Joyce,  12 
Jwk  SI ;  OomM  agt  Bennett,  Wid  667.)  It  seems  that  a  summons  Issued  by  a 
JBstioe  stating  a  cause  of  action  exceeding  in  amount  the  jurisdiction  of  the  court, 
IS  a  nnllity,  and  lays  the  defendant  under  no  obligation  to  appear.  ( Yager  agt 
HmHnok,  6  HiU,  681.)  A  summons  issued  In  an  action  brought  to  recover  penaU 
tjes  for  violations  of  the  excise  law  was  endorsed  "  Issued  according  to  the  pro- 
cMfia^  ai  tit.  9,  eh.  20,  part  1  of  the  R.  S."  Held,  that  it  was  a  substantial  com- 
plianoe  with  the  section  of  the  statute  (2  R.  8,  481*,  8  7)  requiring  process  in  suits 
fer  penalties  to  be  endorsed  "  according  to  the  provieione  of  the  statute  by  which 
the  ri^t  of  action  is  nven."  {Andrews  agt  Harrington,  19  Barb,  848.  See  aleo 
Perry ^^  Tynen,  tiBarb.  187.) 

Al^peaniDCe. — Appearance  and  answer,  without  objection,  cures  all  defects 
la  the  sommons  and  service  thereof.  {CSahingham  agt.  PhiUipe,  1  B.  D.  Smith,  417 ; 
Amdrewe  a^  ITkorp,  id  615;  Bray  agt.  Andreas,  td  887 ;  ifiln  agt.  Russell,  8  id 
803.)  It  is  a  general  rule  that  the  time  for  the  appearance  of  a  defendant  served 
villi  a  summons  issued  by  a  justice  of  the  peace,  shall  not  be  less  than  six  nor 
store  than  twelve  days,  and  the  summons  shall  be  served  at  least  six  days  before 
Che  time  of  appearance  mentioned  therein.  This  rule  is  prima  facie  applicable  to 
an  caaeo,  nnlees  the  party  can  show  to  the  justice  such  facts  as  will  authorise  a 
sommons  of  a  differeat  cnaracter  to  be  issued.  {AlUn  agt.  Stone,  9  Barb,  60.) 
The  appearance  of  a  defendant  before  a  justice,  by  attorney,  on  the  return  of  an 
sttafhment,  supersedes  the  necessity  of  a  summons,  andjGnves  the  justioe  juris- 
diction of  the  cause.  {Conway  ag^.  Hitchins,  id  878.)  Where  there  is  nothing 
in  a  jnatieeTs  return  to  show  that  the  defendant  did  not  appear  within  an  hour 
after  the  smnmons  was  retamable,  a  decision  rejecting  a  plea  to  the  jurisdiction, 
on  the  gronnd  that  the  defendant  did  not  appear  in  time,  is  erroneous.  {AlUn 
agt  Sicne,  ui  60.)  Tlie  return  of  the  justice  uiowed  the  appearance  by  attorney 
as  follows:  "  Plaintiff's  counsel  on  oath  declares  his  authority,  by  one  of  the  over- 
seers of  the  poor  of  the  town  of  Potter,  to  answer  to  this  suit  Plaintiff  sustained 
br  the  conrt,"  held,  that  the  appearance  was  sufficient;  the  complaint  showed  the 
oifidal  character  of  the  plaintiffs  as  overseers,  and  the  defendant  appeared  and 
answered  the  complaint^  and  defended  at  the  trial  {Andrews  agt.  Harrington, 
19  Barb.  348.  See  aUo  Armstrong  agt  Craig,  18  id  887.)  Although  a  summons 
isaned  by  a  justice  daima  damages  to  an  amoont  exceeding  $100,  the  defendant 
is  boond  to  appear  in  the  action,  inasmuch  as  justices  of  the  peace  hare  jurisdio- 
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this  objection  bj  appearing  andpleading  after  the  objection  is  orermled.  (Bdden 
agt.  y.T,d;  Rariern  BR  Cb»,  15  ^w,  17 ;  a^see  Johnson  agt  Cayuga  cm4  Su9q.IUL  Co^ 
11  Barh.  612,  md  Sherwood  agt.  Saratoga  and  Wash,  RR  00.^16  BaiH>.  660.)  By  the 
issuing  of  a  long  summons  by  a  justice  of  the  peace,  and  its  service  and  return  on  a 
nonrresideni  defendant  of  his  county,  the  justice  acquires  no  jturiadiction  over  the 
person  of  the  defendant^  and  a  judgment  rendered  upon  service  of  such  process  is 
void.  And  where,  upon  service  of  such  summons,  the  defendant  appeared  before 
the  justice,  on  the  return  day,  to  state  that  he  was  not  a  resident  of  iJie  county,  and 
did  not  otherwise  appear  in  the  causa,  AeU,  thai  it  ought  to.  be  eonsidBred  a  good 
plea  to  the  jurisdiction;  at  all  events  it  was  not  such  appearance  as  to  give  jurisdic- 
tion to  the  justice.  And  fhrther,  such  objection  by  the  defendant  was  not  waited 
by  the  justice  proceeding  to  take  testimony  and  render  judgment  against  the  defen- 
dant; such  a  judgment  was  entirely  null,  and  the  plaintiff  could  not  enforce  it  in 
any  way.  And  besides,  such  a  fatal  defect  in  jurisdiction  cannot  be  cured  by  a 
mere  omission  to  take  the  objection.  The  defendant  is  never  in  .court  at  all,  nor  In 
the  jurisdiction  of  the  magistrate,  and  he  is  not  bound  to  do  or  say  anything  in  the 
premises.    (  WiBmis  agk  Wheeier,  17  How.  93.) 

Conteots  of  ■ninmoiu.—- '*  A  summoos  shall  be  direeted  to  any  consta- 
ble of  the  county  where  the  justice  resides,  commanding  him  to  summon  the  de- 
fendant to  appear  before  the  justice  who  issued  the  same,  at  a  time  and  place  to  be 
named  in  such  summons,  not  lees  than  six  nor  more  than  twelve  dBjB  from  the  date 
of  the  same,  to  answer  the  plaintiff  in  the  plel^  in  the  same  summons  to  be  mention- 
ed." (2  R.  5.,  4  «(i,  428, 6 12.)  Therefore,  the  judgment  of  a  justice  will  be  reversed 
when,  from  the  return,  it  does  not  appear  that  the  summons  served  upon  the  defendant 
set  forth  the  time  and  place  of  his  appearance.  So,  also,  the  judgment  will  be  reversed 
if)  from  the  return,  it  does  not  appear  that  the  constable,  in  bis  return  of  the  serviee  of 
the  process,  stated  the  time  of  its  service.  (Stewart  t4SLSmUhi  11  Wend.61S.)  A  con- 
stable's return  on  a  summons  that  he  had  served  it  by  copy,  without  stating  how 
the  copy  was  delivered,  was  held  sufficient  {ffugliee  8gt.iniiMy,  1  Sand.  92 ;  Foster 
agt  Eazen^  12  Barb.  647.)  Where  the  return  of  a  justice  shows  no  fact  authoris- 
ing him  to  issue  a  summons  returnable  in  two  days,  it  will  be  hdd  prima  fade  that 
a  summons  thus  issued  was  without  authority.  {AUen  agt  Stone,  9  id.  SO;  Walera 
agt  WkiUemore,  13  id.  634;  and  see  aiao  Waters  agt  Whiitemoref  22  Barh.  593.) 
Where  a  short  summons  has  been  issued  by  a  justice  in  behalf  of  a  non-resident, 
without  the  necessary  security  having  been  given,  the  justice  should  n<m-suit  the 
plaintiff  the  moment  that  fact  is  made  known  to  him ;  and  this  is  so^  although  both 
plaintiff  and  defendant  are  non-residents.  (Id.  See  also  Robinson  agt  Wsst,  11 
Barb.  309.)  In  cases  of  corporations^  no  provision  is  made  by  statute  Sot  process 
by  warrant  or  attachment,  or  short  summons.  (Johnson  agt  The  Cayftga  asid 
Swq.  RR.  Co.,  id.  621 ;  Sherwood  agt  The  Saratoga  and  Wash,  RR,  Co.,  15  id.  660 ; 
Belden  agt.  H  7.  and  Barlem  RR.  Co.,  15  How.  17.)  Where  a  constable's  return 
upon  an  attachment  that  he  has  delivered  to  each  of  the  defendants  personally  a 
copy  of  the  attachment  and  inventory,  this  is  prMna  faeie  sufficient,  although  he 
does  not  state  that  the  copies  served  were  certified  by  him.  (Van  Kirk  agt  WOde, 
id,  520.)  It  should  appear  by  the  return  to  a  summons  issued  by  a  justice  i^painst 
a  corporation,  in  what  manner  the  process  was  served ;  so  that  the  iustioe  may  bo 
•able  to  determine  whether  it  was  served  on  the  proper  officer.  (Sherwood  agt 
Saratoga  and  Wash,  RR.  Co.,  15  Barb.  650.)  The  return  of  a  constable  certifying 
the  time  and  manner  of  his  serving  a  summons  upon  the  defendant^  is  presumptive 
evidence  of  what  it  states.  If  it  i^pears  firom  that  return  that  the  process  has 
been  regularly  served,  and  nothing  is  shown  or  offered  to  be  shown  to  the  con- 
trary, the  justice  is  authorized  to  proceed  in  the  action ;  and  his  judgment,  if  other- 
wise regular,  cannot  be  controveited  in  the  same,  or  a  collateral  suit  (Wheeler 
agt.  The  New  York  and  Harkm  RR.  Co.,  24  Barb.  414.) 

Joint  debtOTS— May  be  sued  in  a  justice's  court  by  long  summons  though 
one  of  them  be  a  non-resident  of  the  county.  (Bvrghart  agt.  Rice,  2  Dento,  95 ; 
Murphy  agt.  Mooney,  2  Sand.  286.)  But  in  a  suit  by  attachment  againdt  two  per- 
soQS  as  jobit  debtora,  the  justice  has  no  right  to  proceed  and  render  judgment 
where  the  return  of  tiie  constable  only  shows  a  service  of  the  attachment  on  one  of 
tiie  defendants,  without  mentioning  anything  in  reference  to  the  service  of  the 
other,  the  defect  not  being  cored  by  appearance.    (McDoel  agt.  Cook,  2  ComsL  111.) 


1 52] 
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Tbe  186  fleeCioii  of  the  Code  held  not  to  be  appUcable  to  Jtutice^s  courts.  The 
old  nde  is  still  applicable  to  these  coerts,  that  in  an  action  against  seToral  de- 
fBodants  upon  a  joint  and  seyeral  contract,  if  the  plidntiff  elect  to  bring  his  action 
awnsi  all  the  defendants,  he  mast  recover  against  all  or  foil  as  to  all,  except 
mere  the'  defence  nay  be  personal  to  any  of  the  defendants.  (Perkifu  agt. 
Rtekmamd,  17  JSTew.  809.) 


AmcBdm^Vt. — ^A  justice  of  the  peace  is  avtlioriced  to  amend  the  date  and 
retam  of  aummoBs  i^ter  it  has  been  served.  {AmM  agt.  MaJUby,  4  i>enfo,  498.) 
A  jostice  of  tbe  peace  has  anthority  to  allow  a  constable  to  amend  his  return  to  a 
tonraKms;  and  tae  refesal  of  the  defendant  to  appear  will  not  deprive  the  justice 
of  toB  right  {Pwrry  agt  f^tn,  22  Bwrb.  1 87 ;  mtd  tee  Douffhiy  agt.  Croxier,  9  Abb. 
441 ;  TgiUnaU  agt.  Bim,  1  Hilt.  56.) 

P»nii  of  sammOBfiL — The  summons  in  the  marine  or  justices'  courts  is 
not,  in  its  form,  governed  by  the  provisions  of  the  Code  of  Procedure.  (  Wtllianu 
agt  iVioe,  2  Sand.  229.)  Forms  of  action  are  now  abolished.  ( Code  §  64,  nib,  16, 
§69.)  Of  conrse  the  snmmons  cannot  give  the  name  of  any  action,  or  state  it  to 
be  of  any  plea.  The  business  of  the  summons  is  to  notify  the  defendant  that  he  is 
coed,  and  in  what  oonrt^  and  by  and  with  whom,  and*  that  he  must  answer  the 
complaint,  and  when  and  where,  Ac  This  is  all  that  should  be  required  in  a  jus- 
ticirs  conrt  Per  Hahd,  J.  (Purk  agt  BUekeoek,  1 1  Barb.  667.)  Since  the  adop- 
tion of  the  Code  the  smnmons  issued  by  a  justice's  court  need  not  express  the  plea 
as  was  required  by  2  iS.  i9.  228,  §  14.  {Smith  agt.  Joyce,  12  Barb,  21 ;  Delancey 
sgt  ifa^,  16  mL  96 ;  Humphrey  agt.  Pareoru,  28  Barb.  818 ;  Smith  a^.  Joyce,  12 
&rb.  21 ;  Oomell  agt  Bennett,  Hid  667.)  It  seems  that  a  summons  issued  by  a 
justice  stating  a  cause  of  action  exceeding  in  amount  the  jurisdiction  of  the  court, 
IS  a  nullity,  and  lays  the  defendant  under  no  obligation  to  appear.  ( Yayer  agt. 
HanmeJk,  6  ^U,  681.)  A  summons  issued  in  an  action  brought  to  recover  penal- 
ties for  violations  of  the  excise  law  was  endorsed  "  Issued  according  to  the  pro- 
ete^ye  of  lit.  9,  ch.  20,  part  1  of  the  R.  S."  Held,  that  it  was  a  substantial  com- 
pliance with  the  section  of  the  statute  (2  R.  S.  48 1>,  8  7)  requiring  process  in  suits 
for  penalties  to  be  endorsed  "  according  to  the  provteione  of  the  statute  by  which 
the  right  of  action  is  given."  {Andrewt  agt  Harrington,  19  Barb.  848.  See  aleo 
Perry  agt  J^nen,  22  Barb,  1870 

Appearance, — Appearance  and  answer,  without  objection,  cures  all  defects 
in  the  summons  and  service  thereof.  ( Cuehingkam  agt  PhiUipe,  1 H.  D.  Smith,  417; 
Andrewe  agt  ITkorp,  id  616;  Bray  agt.  Andreas,  id  887 ;  iiUn  agt.  Hueeell,  8  id 
303.)  It  is  a  general  role  that  the  time  for  the  appearance  of  a  defendant  served 
with  a  snmmons  issued  by  a  justice  of  the  peace,  shall  not  be  less  than  six  nor 
moretlian  twelve  days,  and  the  summons  shall  be  served  at  least  six  days  before 
the  time  of  appearance  mentioned  therein.  This  rule  is  prima  facie  applicable  to 
sU  cases,  unless  the  party  can  show  to  the  jostice  such  (acts  as  will  authorise  a 
somnkons  of  a  different  character  to  be  issued.  {Allen  agt.  Stone,  9  Barb,  60.) 
The  appearance  of  a  defendant  before  a  justice,  by  attorney,  on  the  return  of  an 
attadmient,  supersedes  the  necessity  of  a  summons,  andjnves  the  justice  juris- 
diction of  the  cause.  {Contoay  agt.  Hitehine,  id  878.)  Where  there  is  nothing 
in  a  jnstice^s  return  to  show  that  the  defendant  did  not  appear  witliin  an  hour 
after  the  snmmons  was  returnable,  a  decision  rejecting  a  plea  to  the  jurisdiction, 
on  the  ground  that  the  defendant  did  not  appear  in  time,  is  erroneous.  {Allen 
agt  Stone,  id  60.)  The  return  of  the  justice  snowed  the  appearance  by  attorney 
as  follows :  "  Plaintiff's  counsel  on  oath  declares  his  authority,  by  one  of  the  over- 
seers of  the  poor  of  the  town  of  Potter,  to  answer  to  this  suit  Plaintiff  sustained 
by  the  court,*  held,  that  the  appearance  was  sufficient;  the  complaint  showed  the 
official  character  of  the  plaintiffs  as  overseers,  and  the  defendant  appej^ed  and 
answered  the  complaint,  and  defended  at  the  trial  {Andrewe  agt  Harrington, 
19  Barb.  848.  See  aUo  Amutrong  agt.  Oraig,  IS  id  887.^  Although  a  summons 
inued  by  a  joatiotf  daims  damages  to  an  amount  exceedmg  $100,  the  defendant 
is  bound  to  appear  in  the  action,  inasmuch  as  justices  of  the  peace  hare  jurisdlo- 
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tion  of  some  actio&s  wherein  jndgnents  are  claimed  for  Boma  oirer  $100.  (JSTt 
phreyaLgt  Parwont,  28  Barb,  818.)  Where,  aiter  issoe  Joined  in  a  justioe'B  oonrt,  tli« 
.  cause  is  adjourned  to  another  day,  the  justice  shonld  not  proceed  to  the  trial  of  the 
cause  at  the  adjonraed  day  in  the  absence  of  one  of  the  parties,  until  after  he  has 
vaited  an  hour  from  the  tone  to  which  the  cause  was  acKooraed.  {Sherwood  agt. 
The  Saratoga  and  Waak.  RR.  Co.,  15  Barb.  660,)  A  defendant  nny  properly  be 
said  to  fail  to  appear  before  a  justice  of  the  peace  within  the  meaning  of  section  369 
of  the  6ode,  not  only  where  he  dees  net  answer  on  the  retom  of  the  snmm^His,  and 
the  plainUff  takes  jutonent,  butwhere  he  neglects  to  attend  on  the  day  to  whiob 
the  cause  is  adjourned  and  the  trial  proceeds  without  him.  (Armatrong  agt.  Ormg, 
18  Barb.  887.)  Where,  in  an  action  before  a  justice  of  the  peace,  an  adjovminent 
took  place  after  issue  joined,  and  the  defendant,  although  present,  did  not  appear 
on  the  trial,  it  was  held  that  he  conld  not,  on  appeal  from  the  judgment,  raise  the 
objection  that  some  i>f  the  jurors  who  sat  vpca  the  trial  were  not  competent  a» 
such  for  want  of  the  reqoisite  property  q^nalmcatioD.  (CteJkagt.  Fim  Vronehat^, 
20  Barb,  278.)  The  plaintiff  must  prove  his  case  in  a  justice's  court,  whether 
the  defendant  appears  and  denies  the  complaint  or  not,  or  does  not  appear  at  alL 
(Jones  agt.  Fridham,  8  £.  D,  Smith,  166.)  In  relation  to  the  further  proTislon» 
of  justice  to  issue  warrants,  attachments,  Ac,  see  2  i2.  /S.,  4  ed,fp,  428,  4c, 

§  53.  JurUdietien  of  justices  of  the  petice. 

Chapter  1&8  of  the  Laws  of  1&6I,  promdes  as  follows: 
{Amendment  ^1862,  in  italics^ 

Secttion  1.  Section  fifty-three  of  the  Code  of  procedure,  en- 
titled ^^  Of  courts  of  justices  of  the  peace/'  shaU  be  amended 
so  as  to  redd  as  follows : 

§  53.  Justices  of  the  peace  shall  have  civil  jurisdiction  in 
the  following  actions,  and  no  others;  excepting  as  in  the 
second  section  it  is  provided : 

1.  Li  actions  arising  on  contracts  for  the  recovery  of  money^ 
only  if  the  sum  claimed  do  not  exceed  two  hundred  dollars. 

2.  An  action  for  ^damages  for  injury  to  rights  pertaining  ta 
the  person^  or  to  personal  or  red  property^  if  the  damages 
claimed  do  not  exceed  two  hundred  dollars. 

3.  An  action  for  a  penalty  not  exceeding  two  hundred 
dollars.  , 

« 

4.  An  action  commenced  by  attachment  of  property  as  now 
provided  by  statute,  if  the  debt  or  damages  claimed  do  not 
exceed  two  hundred  dollars. 

6,  An  action  upon  bond  conditioned  for  the  payment  of 
money,  not  exceeding  two  hundred  dollars,  though  the  penalty 
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exceed  thst  sqib,  the  judgment  to  be  given  for  the  sum  actnallj 
due.  Where  the  payments  are  to  be  made  by  instalments, 
an  action  may  be  brought  for  each  instalment  as  it*  becomes 
dne. 

6.  An  action  upon  a  snrety  bond  taken  by  them,  though  the 
pen^ty  or  amonnt  claimed  exceed  two  hundred  dollars. 

7.  An  action  upon  a  judgment  rendei^d  in  a  court  of  justice 
of  the  peace,  or  by  a  justice,  or  other  inferior  court  in  a  city 
where  such  action  is  not  prohibited  by  section  seventy-one. 

8.  To  take  and  enter  judgment  on  the  confession  of  a  de- 
fendant, where  the  amount  confessed  shall  not  exceed  five 
hundred  dollars,  in  the  manner  prescribed  by  article  eight, 
title  four,  chapter  two,  of  part  three  of  the  revised  statutes. 

9.  An  action  for  damages  for  fraud  in  the  sale,  purchase  or 
exchange  of  personal  property,  if  the  damages  claimed  do  not 
exceed  two  hundred  dollars. 

§  2.  In  actions  in  courts  of  justices  of  the  peace,  where  the 
amount  claimed  shall  exceed  one  hundred  dollars,  and  the 
recovery,  exclusive  of  costs,  shall  exceed  one  hundred  dollars, 
there  shall  be  allowed  to  the  plaintiff,  in  addition  to  the  costs 
now  allowed  by  law,  a  counsel  fee  of  ten  dollars,  which  shall 
enter  into  and  form  apart  of  the  judgment.  If  the  recovery  in 
such  action  shall  be  in  favor  of  the  plaintiff,  but  for  a  sum 
less  than  one  hundred  dollars,  exclusive  of  costs,  there  shall 
be  allowed  to  the  defendant  a  counsel  fee  of  ten  dollars,  which 
fee  shall  be  deducted  from  such  recovery,  and  if  the  recovery 
in  such  action  shall  be  in  favor  of  the  defendant  he  shall  be 
allowed  a  counsel  fee  of  ten  dollars,  in  addition  to  tlie  costs 
now  allowed  by  law,  which  fee  shall  enter  into  and  form  a 
part  of  the  judgment  in  his  favor. 

• 

§  3.  If  othing  in  this  act  shall  be  construed  to  repeal,  impair, 
modify,  or  in  any  manner  affect  chapter  one  hundred  and 
thirty-one  of  the  session  laws  of  eighteen  hundred  and  sixty, 
entitled  ^^  An  act  to  amend  section  fifty-three  of  the  Code  of 
procedure,  and  to  extend  the  jurisdiction  of  justices'  courts, 
and  provide  for  proceedings  therein,"  passed  March  30, 1860. 
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The  act  "  to  amend  ae<stion  fifty-three  of  the  Code  ^ 
dure^  and  to  extend  the  jurisdiction  of  Jaetieee^  courts j  atui 
provide  for  proceedings  therein^^^  passed  March  80, 1860, 8.  £»• 
1860,  chap.  131,  jp.  209y  provides  as  follows: 

SfionoK  1.  Section  fifty-three  of  the  Code  of  procedure  is> 
hereby  amended  by  adding  thereto  the  following  sabdiyiBion, 
to  wit : 

10.  An  action  to  recover  the  possession  of  personal  propertj 
claimed,  the  value  of  which,  as  stated  in  the  affidavit  of  the 
plaintiff,  his  agent  or  attorney,  shall  not  etxeeed  the  sum  of 
one  hundred  dollars. 

§  2.  The  plaintiff,  in  such  action,  at  the  time  of  issuing  the 
summons,  but  not  afterwards,  may  claim  the  immediate  deliv- 
ery of  such  property  as  hereinafter  jHrovided. 

§  8.  Before  any  process  shall  be  issued  in  an  action  to  re- 
cover the  possession  of  personal  property,  the  plaintiff,  his 
agent  or  attorney  shall  make  proof  by  affidavit  showing : 

1.  That  the  plaintiff  is  the  owner,  or  entitled  to  immediate 
possession  of  the  property  claimed,  particolarly  describing  the 
same. 

2.  That  such  property  is  wrongfully  withheld  or  detained  by 
the  defendaut. 

8.  The  cause  of  sndi  detentioii  or  withholding  thereof,  ac^ 
cording  to  the  best  knowledge,  information  and  belief  of  the 
person  making  the  affidavit. 

4.  That  said  personal  property  has  not  been  taken  for  any 
tax,  fine  or  assessment,  pursuant  to  statute,  or  seiaed  by  virtue 
of  an  execution  or  attachment  against  the  property  of  said 
plaintiff;  or,  if  so  seized,  that  it  is.  exempt  from  such  seizure 
by  statute. 

5.  The  actual  value  of  said  personal  property. 

§  4.  On  receipt  of  such  affidavit,  and  an  undertaking,  m 
writing,  executed  by  one  or  more  sufficient  sureties^  to  be  ap- 
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proved  bjihe  justice  of  the  peace  before  whom  such  action  is 
commenced,  to  the  effect  that  thej  are  bonnd  in  doable  the 
valae  of  such  property,  as  stated  in  said  affidavit,  for  the 
proeecution  of  said  action,  and  for  the  return  of  said  property 
to  the  defendant,  if  retam  thereof  be  adjudged,  and  for  the 
payment  to  him  of  such  sum  as  may,  for  any  cause,  be  recov- 
ered agaiust  said  plaintiff,  the  justice  shall  endorse  upon  said 
affidavit  a  direction  to  any  constable  of  the  county  in  which 
said  justice  shall  reside,  requiring  said  constable  to  take  the 
property  described  therein  from  the  defendant,  and  keep  the 
same,  to  be  disposed  of  according  to  law ;  and  the  said  justice 
shall,  at  the  same  time,  issue  a  summons  directed  to  the  de- 
fendant, and  requiring  him  to  appear  before  said  justice  at  a 
time  and  place  to  be  therein  specified,  and  not  more  than 
twelve  days  from  the  date  thereof,  to  answer  the  complaint  of 
said  plaintiff;  and  the  said  summons  shall  contain  a  notice  to 
the  defendant  that  in  case  he  shall  fail  to  appear  at  the  time 
and  place  therein  mentioned,  the  plaintiff  will  have  judgment 
for  the  possession  of  the  property  described  in  said  affidavit, 
with  the  costs  and  disbursements  of  said  action. 

§  5.  The  constable  to  whom  said  affidavit,  endorsement  and 
summons  shall  be  delivered,  shall  forthwith  take  the  property 
described  in  said  affidavit,  if  he  can  find  the  same,  and  shall 
keep  the  same  in  his  custody.  He  shall  thereupon,  without 
delay,  serve  upon  said  defendant  a  copy  of  such  affidavit^  no- 
tice and  summons,  by  delivering  the  same  to  him  personally, 
if  he  can  be  found  in  said  county ;  if  not  found,  to  the  agent 
of  the  defendant,  in  whose  possession  said  property  shall  be 
found  ;  if  neither  can  be  found,  by  leaving  such  copies  at  the 
last  or  usual  place  of  abode  of  the  defendant,  with  some  per- 
son of  suitable  age  and  discretion.  And  shall  forthwith  make 
a  return  of  his  proceedings  thereon,  and  the  manner  of  serving 
the  same,  to  the  justice  who  issued  the  said  summons. 

§  6.  The  defendant  may,  at  any  time  after  such  service,  and 
at  least  two  days  before  the  return  day  of  said  summons,  serve 
upon  plaintiff  or  upon  the  constable  who  made  such  service,  a 
notice  in  writing  that  he  excepts  to  the  sureties  in  said  bond 
or  undertaking ;  and  if  he  fail  to  do  so,  all  objection  thereto 
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shall  be  waived.  If  snch  notice  be  served,  the  sureties  shall 
justify,  or  the  plaintiff  give  new  sureties  on  the  return  day  o£ 
said  summons,  who  shall  then  appear  and  justify,  or  said  jus- 
tice shall  order  said  property  delivered  to  defendant,  and  shall 
also  render  judgment  for  defendant's  costs  and  disbursements. 

§  7.  At  any  time  before  the  return  day  of  said  summons, 
the  said  defendant  may,  if  he  has  not  excepted  to  plaintiff's 
sureties,  require  the  return  of  said  property  to  him,  upon  giv- 
ing to  the  plaintiff,  and  filing  same  with  the  justice,  a  written 
undertaking,  with  one  or  more  sureties,  who  shall  justify  be- 
fore said  justice  on  the  return  day  of  said  summons,  to  the 
effect  that  they  are  bound  in  double  the  value  of  said  pro- 
perty, as  stated  in  plaintiff's  affidavit,  for  the  delivery  thereof 
to  said  plaintiff,  if  such  delivery  be  adjudged,  and  for  the  pay- 
ment to  him  of  such  sum  as  may,  for  any  cause,  be  recovered 
against  said  defendant ;  and  if  such  return  be  not  required 
before  the  return  day  of  said  summons,  the  property  shall  be 
delivered  to  said  plaintiff. 

§  8.  The  qualification  of  sureties  and  their  justification  un- 
der this  act,  shall  be  the  same  as  provided  in  sections  one  hun- 
dred and  ninety -four  and  one  hundred  and  ninety-five  of  the 
Code,  in  respect  to  bail  on  arrest  in  the  supreme  court. 

§  9.  Sections  two  hundred  and  fourteen,  two  hundred  and 
fifteen  and  two  hundred  and  sixteen  of  the  Code  shall  apply  to 
proceedings  and  actions  brought  under  this  act,  substituting 
the  word  constable  for  the  word  sheriff,  whenever  it  occurs  in 
either  of  said  sections. 

§  10.  The  actions  so  commenced  shall  be  tried  m  all  respects 
as  other  actions  are  tried  in  justices'  courts. 

§  11.  In  all  actions  for  the  recovery  of  the  possession  of  per- 
sonal property,  as  herein  provided,  if  the  property  shall  not 
have  been  delivered  to  plaintiff,  or  the  defendant  by  answer 
^hall  claim  a  return  thereof,  the  justice  or  jury  shall  assess  the 
value  thereof,  and  the  injury  sustained  by  the  prevailing  party 
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bj  reason  of  the  taking  or  detention  thereof,  and  the  justice 
shall  render  judgment  accordingly,  irith  costs  and  disburse- 
ments. 

§  12.  If  it  shall  appear,  by  the  return  of  a  constable,  that  he 
had  taken  the  property  described  in  the  plaintiff's  affidavit,  and 
that  defendant  cannot  be  found,  and  has  no  last  place  of  abode 
in  said  county,  or  that  no  agent  of  defendant  could  be  found, 
on  whom  service  could  be  made,  the  justice  may  proceed  with 
the  cause  in  the  same  manner  as  though  there  had  been  a  per- 
sonal service. 

§  13.  For  the  endorsement  on  said  affidavit,  the  justice  shall 
receive  an  additional  fee  of  twenty-five  cents,  which  shall  be 
included  in  the  costs  of-  the  suit. 

A€flOII9  0B  the  ca8e«-^It  was  held  in  Van  VUekagL  Burrtruffhs,  (%B<trb. 
Ml,)  that  a  justice  had,  by  the  second  section  of  the  statute,  relative  to  courts  held 
bj  justices  of  the  peace,  jurisdiction  of  all  actions  of  trespass  on  the  case,  which 
were  not  excepted  in  the  m%h  section.  {^B.8. 820,  Sded.)  The  fact  that  the  trial  of 
a  cause  inYolyed  an  inquiry  into  the  official  conduct  of  the  defendant  as  a  justice, 
was  nowhere  declare  an  exception,  nor  was  it  ever  regarded  as  an  objection  to  the 
juriBdiction.  That  suit  was  a  special  action  on  the  case  for  wilfully  nee^lecting  and 
refusing  to  issue  an  execution  on  a  judgment  recovered  before  the  defendant  as  a 
justice  of  the  peace.  Under  the  Code,  however,  it  was  held  in  Warden  agt.  Brown, 
(14  Sow.  327,)  that  the  Code  specifies  distinctly  the  causes  of  action,  and  particular 
cases  of  which  justices  of  the  peace  shall  have  jurisdiction,  and  confers  and  defines 
their  jurisdiction.  There  are  no  general  words  or  terms  like  trttpan,  oitumpnt,  or 
tre9pas9  on  the  ccue,  within  which  other  causes  of  action  might  be  embraced.  And 
it  seems  that  quite  a  daas  of  cases  is  omitted,  in  which  justices  of  the  peace  formerly 
had  jurisdiction,  under  the  comprehensive  description  of  actiofu  onthe  cum  ;  such, 
for  instance,  aa  an  action  agunst  a  justice  for  a  ftlse  return.  Such  actions  are  now 
necessarily  brought  in  the  supreme  court.  If  an  action  be  brought  in  a  court  of, 
record  against  a  sheriff  for  not  returning  an  execution,  and  the  plaintiff  recovers 
less  than  $50  damages,  he  must  pay  the  costs  of  the  action.  It  is  not  one  of  the 
actions  of  which,  according  to  section  64  of  the  Code,  a  jnstice  of  the  peace  has  no 
jurisdiction.  This  result  must  follow,  even  if  it  be  conceded  that  section  68  is  not 
sufficiently  comprehensive  to  confer  jurisdiction  of  such  an  action  on  a  justice. 
Subdivision  8  ox  section  804  cannot  be  construed  as  referring  to  section  63  as  well 
as  to  section  54.  Section  63  does  not  grant  jurisdiction  of  any  action  in  which  the 
amount  claimed  exceeds  $1 00.  Section  804  does  not  permit  the  amount  claimed  to 
affect  the  question  of  liability  for  costs,  but  only  the  amount  recovered,  unless 
the  action  be  one  of  those  enumerated  in  section  64,  or  one  of  those  in  which,  by 
sab.  4  of  section  804,  a  party  recovering  less  than  $60  will  recover  as  much  costs 
as  damages.    {Laughran  agt.  Oreer,  15  Sow,  281.) 

liOSS  of  JiurisdIcUOB* — ^A  justice  of  the  peace  will  not  lose  jurisdiction 
of  a  cause  by  erroneously  adjourning  it,  contrary  to  the  agreement  of  the  parties ;  • 
and  a  judgment  subsequently  rendered  by  him  wiU  be  valid  until  reversed.  (JBfard 
a^.  Shipman,  6  Barb,  621.)  No  presumption  will  be  indulged  In  order  to  oust  a 
justice  of  the  peace  of  jurisdiction,  where  enough  is  shown  to  bring  the  case 
within  the  general  language  of  the  statute  which  confers  the  jurisdiction.  {Foster 
agt.  Hazen,  12  Barb,  647.) 
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Albscnt  4efeadaiit«-^Toglvea  jnstioe  ji]ri0dictAO]i,and  to  ftathoriBehim. 
to  render  jud^ent  «gdnst  an  absent  defendant,  there  must  be  a  return  showing 
personal  service  of  process.  {Manning  agt.  Jokn$an,  7  Barb,  467.)  Personal  service 
upon  the  managing  agent  of  a  corporation  is  personal  service  upon  the  corporaticm ; 
and  if  the  constable's  return  shows  such  a  service,  the  jurisdiction  of  the  justice  la 
established,  and  his  judgment  will  be  regular  upon  its  face.  (IfeuhYork  nnd  Eri$ 
Rmbroad  C<k  agt  Pwrdj/,  16  Barb.  674. )  A  justice's  court  may  aoquiro  Jurisdlcticm 
over  defendants,  a  foreign  coiporation,  where  they  have  jurisdiction  of  the  subject 
matter,  by  the  voluntary  act  of  the  defendants  appearing  and  pleading  to  the  merits. 
{Pmddmg  egt  Th4  Bvdton  Man.  Co,,  2  K  D.  8mUh*t  JUp,  88.)  Although  the  re- 
turn of  a  constable  that  process  was  duly  served,  cannot  be  impeached  collaterally^ 
yet  on  appeal  and  on  an  application,  under  section  366,  by  the  defendant,  who  has 
uiled  to  appeaf  in  the  court  below,  the  court  will  inquire  into  the  regulari^  of  such 
service  of  process,  and  relieve  accordingly.  (CarroU  agt  Ootlin,  2  E,  A  Smith, 
876.) 

Delegated  poirer. — A  justice  of  the  peace  cannot  delegate  any  part  of 
his  official  power  or  authority  to  another.  Yet,  it  aeemt  that  he  may  depute 
another  to  do  a  specific  act  without  f  esting  in  him  any  discretion.  (BarrodcdU 
tifS^  Leek,  9  Barb.  611.) 

Jury  to  be  In  charir®  of  a  constable.-— In  suits  before  justices  of 
the  peace,  the  jury  must  always  be  put  in  charge  of  a  constable  sworn  to  attend 
to  them,  unless  they  find  a  verdict  on  the  spot  without  leaving  their  ^eats.  And 
this,  whether  the  jury  retire  from  the  court,  or  the  court  leaves  them  alone  in  the 
court  room.    {iJintglan  agt  Blaekmtm,  14  Barb.  881.) 

RecelvlnjT  verdict. — ^A  justice  of  the  peace  cannot  receive  a  verdict  un- 
less the  plaintiff  is  present,  or  some  one  appears  for  him.  If  it  is  fairly  to  be  in- 
ferred from  the  justice's  return  that  he  received  a  verdict  In  the  absence  of  the 
plaintiff,  a  jadgment  entered  thereon  will  be  reversed.  {Douglau  agt  Blackman, 
11  Barb.  881.)  Where  the  trial  before  a  justice  and  a  jury  was  held  on  the  lllh 
of  the  month,  and  the  justice  stated  that  when  the  jury  had  agreed,  he  rendered 
judgment  on  the  12th  of  the  same  month;  held,  that  it  was  to  be  presumed  that 
the  verdict  was  not  rendered  until  the  12th.  {Beattie  agt  Qwi,  15  Barb.  182; 
WUeman  agt  Panama  RR.  Co.,  1  Hilt.  80a) 


Tafclnir  and  convertinir  personal  property.— -A  justice  of  the 
peace  has  no  jurisdiction  of  an  action  for  taking  and  converting  personal  property, 
where  the  plaintiff  in  his  complaint  claims  judgment  for  $200.  And  in  such  a 
Oase  a  judgment  in  favor  of  tiM  plaintiff  will  be  reversed,  after  a  tntl  upon  the 
merits,  without  objection.    {BeUvn^  agt  Ford,  14  Barb.  260.) 

Excessiire  damaapes. — ^In  tretpau  quare  dauattm  fregit,  and  enticing 
away  tiie  servant  of  the  pUintiff,  it  uenu  that  neither  the  county  court  nor  su- 
preme court  can  set  aside  a  judgment  rendered  by  a  justice  of  the  peace,  on  a 
verdict,  on  account  of  excessive  damage9,  unless  they  are  so  excessive  as  to 
evince  partiality,  prejudice  or  passion.  (Haight  agt  BadgeUy,  16  Barb.  499.  8e$ 
Prmtiu  agt  Sprague,  1  EUt  428.) 

Char^^e  to  Jnry* — ^A  justice  of  the  peace  may  instruct  the  jury  on  a 

anestion  of  law ;  but  if  he  misdirects  them,  it  is  error.  He  may,  however,  leave 
[le  whole  case  to  them,  without  any  iostruction,  and  in  that  case  if  the  jury 
judge  erroneously  on  a  point  of  law,  the  appellate  court  will  correct  the  error  on 
appeaL  By  refusing  to  charge  as  requested  by  one  of  the  parties,  the  justice 
will  not  be  deemed  to  have  charged  by  implication  the  converse  of  the  propo- 
sition offered.  {Delancg  agt.  NagU,  16  Barb.  96.)  For  an  erroneous  charge  of  a 
Justice  to  the  jury,  upon  a  question  of  law,  the  judgment  will  be  reversed. 
Bhfmd  agt.  Bulhr,  18  Barb.  827.) 

StrlfclniT  ont  parties.— Whether  a  justice  of  the  peaoe  has  power  to 
strike  out  the  name  oif  one  of  several  plaintiffs,  guere  f    AfCsc  a  justice's  court 
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has  allowed  an  amendment  by  strikkiff  oat  the  name  of  one  of  the  plaintiffiB  in 
«a  aettoQ  for  a  tort,  it  boa  no  |>ower,  if  oljected  to,  eta  sobsequent  day,  to  restore 
him  again  as  co-plaintiff  And  the  defendant  will  not  yrvLye  the  oqjeGtion  by 
Tonaentiiig  to  a  anbeequent  «notion  to  amend  the  complaint,  or  by  going  tx>  trial 
iOaiet  agt  Wofd,  17  JBarb^  424.)  Jueticea  of  the  peace  have  no  power  to  amend 
the  proceaa  and  j)leadingB  in  an  action  on  joisit  contract  by  striking  ont  one  of 
aeveral  defendants,  and  rendering  Judgment  against  the  others.  {Webaier-af^ 
HopkinB,  If  Bum.  140l)  The  |>roTi8ion8  of  the  Oode  respecting  ^porfte*  to  actions 
apply  to  Jnatioes'  conrta,  «nd  aiso  to  the  marine  iXtarU  (JJotober  agt.  OhiUM,  ^  K 
J).  Smiih,  578.) 

^  Consent  to  false  Jndgtnent*^— Vfaerea  euit  wus  commenced  In  a  jns- 
tioe's  court  \^  Mrsonal  service  of  a  enmmons,  and  both  parties,  appeared,  and 
the  plainlaff  deoured  on  a  vote  for  $100,  and  the  defendant  consented  that  jndg^ 
ment  misht  be  rendered  against  him  for  the  amount  of  the  note,  the  judgment 
was  bela  Yafid,  without  an  affidavit  of  the  amount  due,  or  confession  4n  writing, 
t>r  prooC  (<7a4M  agt.  Ward,  17  Barb.  424.)  After  a  defendant  has  interposed 
the  defence  of  the  statute  ^f  limitations  in  a  .justice's  court,  nothing  short  of  Ms 
«xpres8  oonseilt  will  operate  as  a  waiver  of  snoh  defence^  {Benfield  aei  Jaeobt, 
21  Bard.  83^)  A  cause  of  action  mtiiy  be  estabtisfaed  l^  proof  cf  ttie  (Mfendant's 
admiaaions,  where  the  justice  belieTVs  those  that  make  against  him,  and  disbe- 
lieyes  those  tiiat  vialce  in  his  iavor,  the  latter  being  inconsikent  and  contradict 
tory.     (ii) 

Actions  nponJ«stlce«'  Jndi^inents«^The  juiMiction  conferred  cm 
justices  of  the  neaoe  in  respect  to  actions  upon  justices'  judgments,  is  general, 
and  is  not  limited  to  cases  in  which  the  amount  claimed  does  not  exceed  flOO. 
A  justice,  therefore,  has  jarisdiction  of  an  action  upon  a  judgment  rendered  in  a 
justice's  court,  and  to  render  Judgment  for  the  amount  doe  thereon,  although  it 
exceeds  f  100.  {Humphrey  aA  FerwM,  28  Bwb^  -SIS.)  An  action  between  the 
same  parties  cannot  be  broo^t  upon  a  judgment  rendered  in  one  of  the  distriot 
"or  justice's  conrts  of  the  o^tjv  of  New^Tork,  without  leave  of  the  court,  or  cause 
ahown,  upon  due  notice.  {jrhomp9Km  agt  Bvifin,  2  E.  D.  -Smiik,  527,  Mt  18 ;  h^ 
Mt  €«ntra,  MeOuire  agt.  Ocllagker,  2  Sand,  402.)  A  justice  of  the  peace  has 
jurisdiction  to  try  an  action  of  trespass  on  the  case  for  wilfully  neglecting  or  re>> 
fusing  to  isene  an  ezecation  on  a  Judgment  recovered  before  the  ctefendant  as  a 
Justice  of  the  peace.    (  Va/n  VUek  agt  Surrouffkt,  6  Barb.  84U) 

ActlMBB  agntnst  rOilroad  corporations*—^  rMroadTompanm 
cannot  be  aoed  before  a  jastice  of  the  peace  of  a  toNm  through  which  their  raih 
voad  passes,  \^  a  ahort  iummona,  TViey  are  to  be  treated  as  inhabitants  and 
freeholders  in  each  county  where  their  track  is  laid ;  consequently,  entitled  to 
the  privilege  cf  a  long  summons.  And  they  do  sot  waive  this  ol^ection  by  a|K 
pearing  ai^  pleading  after  the  objection  is  overruled.  (Beidm  agt  ^AT.  ^  and 
Harltm  £,  Ji,  Oo,  lb  Houk  17 ;  and  ut  Johnaan  agt  Cayuga  ondBua^  Ji.  R,  Co, 
11  Barb.  621 ;  /8l*«r«9oo(i  agt  Saraio^  and  Waah,  R,  JL  C<k  16  Barb,  66a)  Sudi 
an  objection  ia  not  waived  by  appearing  and  pleading  after  the  objection  has  been 
overruled  (iSdms  antOwrUieay  and  17  Wand,  87 ;  6  Hill,  814 ;  4  Danio,  71 ;  4 
Barb,  541;  9  tdL  64;  11  id,  809;  VTtlda  mLJ^.  r.and  Mariam  Jt,  Ji,  Co,  I  BilL 
^18.) 

§  54.  jSfo  Jurisdiction  in  certmn  cases. 

Bat  no  Justice  of  tlie  peace  ahell  have  cogtuza&ce  of  a  civil 
«ctio&: 

1.  In  which  the  people  of  this  state  are  a  partj^  excepting 
for  penalties  aot  exceeding  one  hundred  dollars ; 
cl 
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2.  Kor  where  the  title  to  retil  property  shall  come  in  qnes' 
tioD,  as  provided  by  seciionfi  55  to  62,  both  inclusive ; 

8.  Nor  of  a  civil  action  for  an  assEfolt,  battery,  false  impris- 
onment, libel,  slander,  malicious  prosecution,  criminal  eonver* 
sation,  or  seduetion ; 

4.  Nor  of  8  matter  of  account,  vrhere  the  sum  total  of  the 
accounts  oY  both  parties,  proved  to  the  satisfaction  of  the  jus- 
tice, shall  exceed  four  hundred  dollars ; 

5.  Kor  of  an  action  against  an  executor  or  adnunistrator  as 
such, 

AgHinsf  married  women* — It  aeims  that  a  court  of  JuiBtiee  of  the 
peace  has  not  jarisdiction  of  an  action  on  the  promissory  note  of  hfame  coverl^ 
Whether  payment  of  a  note  or  bond  executed  by  a  married  woman  as  sunfjf,  can 
be  enforced  against  her  separate  estate,  queref  {Oobine  agt.  134,  John,  12  Eom^ 
833;  btU  see  Walker  agt.  Swat/zee,  3  Abb,  186,  contra,) 

Confession  oi^Judgment* — A  confession  of  jadgment  before  a  justioe' 
of  the  peace,  who  is  father-in-Uw  to  the  plaintiff,  is  illegal,  on  the  gronndof  re^ 
lationship ;  and  such  judgment  may  be  reversed  by  the  county  court  for  error  in 
fact,  (Ckapin  agt.  (JhurchiU,  12  ^010.  367.)  A  justice  of  the  peace  can  take  the 
confeuionj^  a  judgment  out  of  the  town  in  which  he  resides,  anywhere  in  fai» 
county.  He  is  not,  by  the  Bevised  Statutes,  limited  in  the  ezerdse  of  any  official 
act  to  his  own  town,  except  that  he  shall  not  try  a  civil  cause  in  any  town  other 
than  the  one  iTor  which  he  was  chosen,    {Folloei  agt.  Aldrich,  17  Bow,  109^) 

mntual  a€CoaniS.-~Where  the  claims  of  both  parties,  on  their  mutual 
accounts,  efUih  against  the  other,  amount  together  to  more  than  $400,  one  of  the 
parties  cannot  sue  the  other  in  a  justice's  court.  (Bra^fy  agt^  Dwrbrow,  2  B,  J), 
Smith,  78.)  Under  the  Revised  Statutes,  which  contained  a  similar  provision  {Uy 
this  §  54)  it  has  been  fully  settled  by  authority  that  paymcnte  made  towai^ie 
satisfying  a  debt  were  not  demands,  and  constituted  no  part  of  an  account,  but 
extinguished  the  debt  j9ro  tanto,  (10  Wend,  666;  10  id,  557;  4  J)enio,  370;  and 
2  Cmo.  418;  \  E,  JD,  »nith,  578.)  Consequently  held,  that  where  the  defendant's- 
payments  reduced  the  plaintiff's  daim,  so  that  the  accounts  of  both  Pjurties  fell 
short  of  $400,  the  defendant  was  entitled  to  costs  under  section  804.  The  action 
being  in  the  supreme  court,  (Orim  agt.  Cronkhitef  15  How.  250,)  Alter  books 
of  account  have  been  introduced  in  evidence  on  tiie  trial  before  a  justice,  they 
become  the  property  of  both  parties,  as  evidence  in  the  cause,  and  the  party  pro' 
ducing  them  cannot  be  allowed  to  withdraw  them  from  the  consideration  of  the 
jury,  without  the  consent  of  the  opposite  party.  (Cflinton  agt.  Rowland,  24  Bi»rh* 
684.) 

(See  taking  and  converting  personal  property,  under  §  59,) 

Adjournment* — After  the  commencement  of  the  trial,  and  on  aj^ficatioB 
of  the  plainti£^  the  defendant  making  opposition,  the  justice,  in  eonsequence  of  the 
absence  of  a  witness,  adjourned  the  cause  for  thirteen  days.  Held,  that  the  adjourn' 
ment  was  illegal,  and  rendered  the  whole  proceedings  void.   (AherkaU  agt,  koack. 
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tKD.  SmUh,  345.  See  L(M  of  juinsdiittkm^mder  %  53.)  But  a  Justice  of  the 
peace  will  not  loee  jurisdiction  <^  a  cause  hj  erroneouslj  ftdjourniDg  it  contrary  to 
the  agreement  of  the  parties ;  and  a  Judgment  subsequently  rendered  by  him  will 
be  vadid  until  rerersed.  {Heard  agl  Shaman,  6  J3iar(.  621.)  A  defendant  applying 
for  a  8eo(»d  adjournment  in  a  justice's  coorti  must  bring  himself  within  the  statute, 
and  show  affiraiatiTely  and  satis&ctorily  that  he  haft  used  due  diligence  to  obtain 
the  attendance  of  the  absent  witness.  An  affidavit  aUeging  that  the  witness  was 
not  within  reach  of  the  process  of  the  court  on  the  day  the  affidavit  was  made,  is 
not  sufficient.  If  the  affidavit  had  alleged  that  the  witness  had  been  out  of  the 
reach  of  process  since  the  last  acyoumment,  it  would  be  sufficient  {Crishnan  agt 
J^ud,  16  Bow.  17.) 

laterest  of  Jvstice* — ^The  statute  declaring  that  no  judge  of  any  court  can 
sit  as  such  in  any  cause  in  which  he  is  a  party,  extends  to  justices  of  the  peace. 
{Baldwin  agt  MeArlhurj  1*1  BaiH>.  414.  See  OonfeasUm  ofjvdgmeni^  above,)  l%e 
52d  section  of  the  judidary  act  (1847),  which  foibid  a  partner  or  clerk  of  a  judge  to 
practice  before  him  "as  attorney,  solicitor,  or  counsel,"  is  not  applicable  to  a  jus- 
tices court  {Fox  agt  Jacktm^  SBarh,  366.)  The  statutes  (2  R  8.  226,  eh.  t^part 
3.  UUe  4,  and  du  140  Laios  of  1846,  amendmg  same)  suspending  the  jurisdiction  of 
justices  of  the  peace,  in  case  they  shall  become  inn-hoiders,  or  tavern-keepers  in 
fact  after  their  election,  relate  solely  to  the  civil  jurisdiction  of  justices  c^  the 
peace,  and  do  not  interfere  with  the  powers  conferred  by  other  statutes.  Therefore 
held,  that  a  justice  of  the  peace  was  not  disqualified  to  enterUun  proceedings  against 
a  person  for  refusing  to  work  upon  the  road,  on  the  complaint  of  an  overseer  of  the 
highway;  although  such  justice  was,  at  the  time  of  his  election,  and  when  the 
proceedings  were  had,  a  tavern-keeper.    {Riee  agt  MUks,  7  Barb.  337.) 

Statute  JariidictiOM* — M  jmow,  that  where  the  statute  dedaret 
expressly,  that  a  justice  shall  have  no  jurisdiction  of  the  cause,  if  the  defendant  be 
not  proceeded  against  as  the  law  prescribes,  this  strips  the  justice  of  all  official 
authority,  and  he  possesses  no  more  power  to  accept  a  waiver,  and  thus  acquire 
jurisdiction,  than  a  private  individual  would  have.  {Bohkuom  agt.  Wesi,  11  BarbL 
309:  and  see  LiftM  agt  CZorJfe,  1  WXL  310.) 

(See  Actions  on  the  case,  under  §  63.) 

Execators  and  adiaiiiistratOTB. — In  suits  brought  by  executors  or 
administrators,  the  defendant  may  set  off  demands  existing  against  their  testators  or 
intestates^  and  belonging  to  the  defendant  at  the  time  of  their  death,  in  the  same 
manner  as  if  the  action  had  been  brought  by  and  in  the  name  of  the  deceased.  (2 
K  S,,  4ih  ed,  436,  §  63.)  A  Justice  of  the  peace  has  no  jurisdiction  of  actions 
OffomBt  executors  and  admkustrators.  ( WeOs  agt.  Newkirk^  I  John.  Co.  228 ;  Way 
agt  Cany,  1  Cat.  191.)  An  action  against  the  obligors  of  a  bond  given  for  the 
fiiithful  execution  of  the  duties  of  an  administrator,  may  be  brought  in  a  justice's 
court ;  such  an  action  is  against  the  defendants  penenaUy.    (1  JE.  D  SmUh,  404.) 

§  55.  Anstvers  o/title  to  real  property. 

In  every  action  brougbt  in  a  court  of  justice  of  the  peace, 
where  the  title  to  real  property  shall  come  in  question,  the  de- 
fendant may,  either  with  or  without  other  matter  of  defence,  set 
forth  in  his  answer  any  matter  showing  that  such  title  will  come 
in  question.  Such  answer  shall  be  in  writing,  signed  by  the 
defendant  or  his  attorney,  and  delivered  to  the  justice.  The 
justice  shall  thereupon  countersign  the  same,  and  deliver  it  to 
the  plaintiff. 

PoMCWiioM  not  title* — ^The  question  of  actual  posBeasion  of  land  is  not  one 
of  title,  within  the  meaning  of  2  i?.  £f.  226,  g  4,  and  a  justice  of  the  peace  may  there* 
fore  try  and  determine  it.  i^ccordingly,  where  the  plaintiff,  in  an  action  of  trespass 
quare  dausum  fregU,  brought  in  a  justice's  court,  gave  evidence  tending  to  show 
that  he  was  in  the  actual  possesBlon  of  the  locus  in  quo  at  the  time  the  alleged  trea^ 
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pass  was  oommitted;  hdd,  that  the  defendant  had  a  right  to  give  counter  evidence 
and  prove  possession  in  himselfl  (Ehle  agt  Quackenbass^  6  HiU,  537.  See  also 
ffardrop  agt  GaUagJur,  2  JB.  D,  SmUhf  623 ;  Smith  agt.  Biggs,  2  Duer,  622 ;  Kixon 
agt.  Jenkins,  I  HiU.  318. 

Consent  cannot  give  Inritdletlon. — ^The  consent  of  the  parties  that 
the  justice  shall  try  the  case,  when  title  to  lands  is  in  issue,  cannot  restore  juris- 
diction to  him.    {Siriher  agt  MoU,  6  Wend.  466.) 

Rigbt  of  Pra  J. — In  an  action  of  trespass  In.  a  justice's  court,  a  plea  of  right 
of  wav  puts  in  question  the  title  to  lands,  and  deprived  the  justice  of  jurisdiction. 
(StriJsir  agt  MoU,  6  Wend.  465 ;  Whiting  agt  Dudley,  19  Wend.  373 ;  18  Wend.  579. 
See  Hastings  agt  Otena,  1  K  D.  Smith,  402.)  But  where,  in  an  action  on  the  case 
in  a  justice's  court,  for  obstructing  a  river,  the  plaintiff  claims  that  such  river  was  a 
public  highway  at  common  law,  and  has  been  declared  such  by  statute,  without 
making  any  other  proof  of  his  right ;  and  no  tact  is  shown  by  the  defendant,  to  con- 
trovert the  right  thus  declared  by  law,  but  he  pleads  the  general  issue,  and  intro- 
duces in  evidence  a  g^nt  from  the  legislature,  authorizing  him  to  erect  and  maintain 
a  dam  across  the  river,  of  such  construction  as  not  to  interfere  with  the  public  right 
of  passage,  the  title  to  land  does  not  oome  in  question  so  as  to  oust  the  justice  of 
his  jurisdiction  to  try  the  cause.  The  production  of  such  a  grant  by  the  defendant 
is  evidence  that  he  holds  in  subserviency  to  the  public  right  of  passage,  if  it  does 
not  estop  him  fh)m  asserting  the  contrary.  It  seems,  that  the  courts  are  bound  to 
take  judicial  notice  of  what  streams  are,  and  what  are  not,  Highways  at  common  law. 
(Broums  agt  Scofidd,  8  Barb.  239.) 

I^icense. — Under  an  executory  contract  of  sale,  authorizing  the  purchaser  to 
enter  into  possession,  and  reserving  to  the  vendor  the  right  to  re-enter  on  the  non- 
payment of  either  installment  of  tiie  purchase  money,  the  vendor,  upon  a  default, 
may  re-enter  and  thereby  revoke  or  countermand  the  license.  A  mere  license  does 
not  draw  the  title  Ml  question,  within  the  statute  in  relation  to  the  jurisdiction  of 
Justices  of  the  peace.  {Doolitik  agt  Eddy,  1  Bourb,  74;  O'i^etBoy  agt  DaWes^  4  Scmd. 
722 ;  Davis  agt.  Townsind,  10  Ba/rb  333.) 

Wben  title  not  pleaded* — ^Where  title  to  real  estate  is  not  pleaded 
before  a  justice,  he  will  not  be  ousted  of  his  jurisdiction  merely  because  it  may  be 
necessary  to  prove  title,  in  order  to  sustain  the  action :  unless  such  title  is  disputed 
by  the  defendant  (BeUaws  agt  Saekett,  16  Barb.  96.)  Where  the  complaint  in  a 
justice's  court  is  so  drawn  that  the  defendant  can  set  up  title  in  his  answer,  and  on 
giving  the  requisite  security,  oust  the  justice  of  his  jurisdiction ;  but  if  he  omits  to 
set  up  title,  the  justice  retains  his  juri^iction,  and  the  defendant  will  be  precluded 
firom  drawing  it  in  question  on  the  trial.  {Adams  agt  Rivers,  11  Barb.  390.)  Where, 
in  an  action  on  the  case  in  a  justice's  oourt,  for  obstructing  a  river,  the  plaintiff 
claims  that  such  river  was  a  public  highway  at  common  law,  and  has  been  declared 
such  by  statute,  without  making  any  other  proof  of  bis  right;  and  no  fact  is  shown 
by  the  defendant  to  controvert  such  right,  but  pleads  the  general  issue,  and  intro- 
duces in  evidence  a  grant  from  the  legislature,  authorizing  him  to  erect  and  maintain 
a  dam  across  the  river,  of  such  construction  as  not  to  interfere  with  the  public  right 
of  passage,  the  tiOe  to  land  does  not  oome  in  question  so  as  to  oust  the  justice  of  his 
Jurisdiction  to  try  the  cause.  The  questions  in  issue  in  such  a  case,  viz :  Whether 
the  defendant  has  obstructed  the  navigation  of  the  river?  and  if  so,  whether  the 
plaintiff  has  suffered  injury  thereby  ?  are  such  as  a  justice  may  lawfully  try.  To 
entitle  a  defendant  to  a  dismissal  of  a  cause  pending  before  a  justice,  on  the  ground 
that  the  title  to  land  comes  in  question,  he  must  call  the  justice's  attention  specifi- 
eally  to  the  objection,  by  at  least  disputing  the  title  of  the  plaintiff.  {Browne  agt 
Scofidd,  8  Barb.  239.)  Where  one  count  in  the  complaint  in  the  usual  form  of  an 
action  of  trespass,  for  breaking  and  entering  the  dose  of  the  plaintiff,  and  tearing 
down,  destroying  and  carrying  away  the  fences,  &a,  whereby  the  plamtiff  has  suffered 
damage,  &a  And  the  answer  denies  the  allegations  of  the  complaint,  tiUe  to  real 
property  is  not  raised  by  the  pleadings.  And  in  such  a  case,  where  the  referee  cer- 
tified that  on  the  trial,  title  to  land  came  in  question  and  was  litigated,  but  on  that 
question  his  decision  was  in  favor  of  the  defendants ;  hM,  that  such  a  certificate 
was  of  no  avail  to  the  plaintiff,  the  defendants  were  entitled  to  costs  under  it,  although 
Judgment  was  found  in  favor  of  the  plaintiff  on  th6  count  in  trespass.  {Squires  agt 
Seward,  16  JScni;.  478.) 
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Indian  title. — The  complaint  in  the  justice's  court  alleged  that  the  defend' 
ants  unlawfiillj  and  forciblj  took  and  carried  away  a  quantity  of  firewood,  of  the 
goods  and  chattels  of,  and  in  the  possession  of  the  plaintiffs,  and  converted  and  dis- 
posed of  the  same  to  their  own  use.  The  defendants  answered  that  such  firewood 
was  grown  and  cut  upon  the  Tonawanda  Eeservation,  in  the  county  of  Genesee; 
that  such  Besenration  is  Indian  lands,  and  is  owned  and  occupied  by  the  Seneca 
natioa  of  Indians,  and  that  they  reside  thereon ;  that  the  defendants  are  Seneca 
Indians,  and  occupy  and  reside  on  the  said  reseryation,  and  are  members  of  the  said 
nation ;  and  that  in  their  own  right  as  such  Indians,  they  took,  carried  away  and 
converted  the  said  wood,  as  they  lawfViliy  might  do.  Heid^  that  the  answer  set  up 
UUe  io  kads  by  the  defendants.  The  Indian  title  is  described  by  the  term,  oca^panq/ 
o/iheir  reservation — they  derive  their  right  of  no  one,  and  hold  it  of  nobody ;  there 
is,  therefore,  no  distinction  between  their  occupancy  and  their  aUe  to  their  reserva- 
tion.   {SmOh  agt.  Mitten,  13  Bow.  325.) 

Amendment  so  a§  to  sbovF  title. — Justices'  courts  especially  should 
give  suitors  a  fair  and  liberal  opportunity  for  amending  their  allegations  in  pleadings^ 
so  as  to  present  the  real  questions  which  they  are  prepared  to  htigate.  Beld^  that 
whether  the  justice  refused  to  grant  the  defendants  liberty  to  make  any  amendments 
of  their  answer,  or  any  amendments  "  for  the  purpose  of  again  raising  the  question 
of  title,"  his  refusal  was  equaDy  improper.  The  justice  has  no  right  to  select  what 
legal  questions  the  parties  may  present  to  him  for  trial  {Smith  agt.  Mitten^  13  Bow. 
325.)  If  it  were  necessary  that  the  facts  which  gave  the  county  court  jurisdiction^ 
where  a  plea  of  title  was  interposed  before  the  justice,  should  be  made  to  appear 
by  the  copy  pleadings  and  proceedings  before  Uie  justice,  the  court  should  allow 
them  to  hb  annexed  to  the  pleadings  in  the  supreme  court  (Clyde  A  Rose  Plank 
iZ.  C7o.  agt  Bak&r,  12  Bow.  371.    Seeakol  Barb,  552.) 

Jnrisdiction  of  supreme  court  on  plea  of  title.— In  an  action 
prosecuted  before  a  justice  of  the  peace,  where  a  plea  of  title  is  interposed,  and  pro- 
ceedings are  had  for  continuing  the  prosecution  in  the  supreme  court,  it  is  not  neces- 
sary, in  order  to  give  the  supreme  court  jurisdiction,  that  it  should  appear  that  the 
defendant  was  a  resident  of  ffie  county  when  the  action  was  commenced.  The  justice 
had  acquired  jurisdiction  of  his  person,  and  that,  with  the  proceedings  before  him, 
was  sufficient  to  give  the  supreme  court  jurisdiction.  {Clyde  ds  Rose  Platik  R.  Co, 
m^  Baker,  12  Bow.  371.) 

Evidence  of  title^  on  appeal* — ^It  is  not  necessary,  on  appeal  to  the 
court  of  appeals  from  the  decision  of  the  supreme  court,  that  the  record  should  show 
the  identity  of  a  suit  commenced  before  a  justice  of  the  peace  with  that  commenced 
in  the  supreme  court  for  the  same  cause  of  action,  where  title  to  land  is  pleaded 
before  the  justice.  Motion  papers  may  be  examined  to  ascertain  that  the  suit  was 
commenced  before  the  justice,  and  if  so  the  court  of  appeals  have  no  jurisdiction. 
{Pugsley  agt  KessdJbwgh,  7  Bow.  402 ;  Wiggins  agt  TaUmadge,  id.  404;  Brown  agt. 
Brown,  6  id.  320.) 

Identity  of  tbe  suite  in  Justice's  and  supreme  court.— 

Where  the  defendant  does  not  give  a  written  admission  of  service,  pursuant  to 
section  56,  but  puts  in  his  answer  in  the  supreme  court ;  held,  a  substantial  per- 
formance, and  the  suits  before  the  justice  and  in  the  supreme  court  are  identical 
The  answer  in  the  court  above  need  not  be  in  the  identical  words  of  that  before  the 
justice,  but  only  the  same  substantial  defence.  And  in  the  supreme  court,  he  may 
abandon  part  of  his  defence  before  the  justice.   ( Wiggins  agt  Tcdlmadge,  1  Bow.  404.) 

Former  action  of  ^vraste. — ^Where  the  complaint  alleges  a  forfeiture, 
and  prays  for  a  recoveiy  of  possession  of  the  premises,  title  to  real  estate  appears 
bj  the  pleadings,  and  the  marine  and  justices*  courts  have  no  jurisdiction.  The 
action  being  in  substance  an  action  of  waste  as  formerly  understood.  (Snyder  agt. 
Btyer,  3  R  B.  SmOh,  235.) 

§  5.6.   Undertaking  io  be  given. 

At  tbe  time  of  answering,  the  defendant  shall  deliver  to  the 
justice  a  written  undertaking,  executed  by  at  least  one  suificient 
surety,  and  approved  by  the  justice,  to  the  effect  that  if  the 
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plaintiff  shall  within  twenty  days  thereafter  deposit  with  the 
justice  a  summons  and  complaint  in  an  action  in  the  supreme 
court  for  the  same  cause,  the  defendant  will  within  twenty  days 
after  such  deposit  give  an  admission  in  writing  of  the  service 
thereof 

Where  the  defendant  was  arrested  in  the  action  before  the 
justice,  the  undertaking  shall  fiirther  provide,  that  he  will  at  all 
times  render  himself  amenable  tp  the  process  of  the  court  during 
the  pendency  of  the  action,  and  to  such  as  may  be  issued  to 
enforce  the  judgment  therein.  In  case  of  fiedlure  to  comply  with 
the  undertaking,  the  surety  shall  be  liablei  not  exceeding  one 
hundred  dollars. 

When  literal  compliance  uritli  undertaking  iraived. — 

Where  a  defendant  falls  to  comply  literally  with  the  terma  of  an  undertakixxg  filed 
with  a  justice  of  the  peace  on  raising^  a  question  of  title,  by  omitting  to  give  the 
written  admisaion  of  service  of  the  summons  and  complaint,  but  puts  in  his  answer 
in  the  supreme  court,  and  the  plaintifif  accepts  it  without  such  admission,  htJd,  a 
substantial  performance,  and  that  the  waiver  does  not  affect  the  identity  of  the  suits 
before  the  justice,  and  m  the  supreme  court  The  Code  (§  60)  says,  "  the  answer 
of  the  defendant  shaU  be  the  same  which  he  made  before  the  justice."  But  this 
does  not  require  the  defendant  to  use  the  identical  words  In  his  second  answer, 
only  the  same  substantial  defence.    {Wiggins  agt  TaUmadge^  1  Haw.  404.) 

Wben  Jnstice  sboum  to  be  onuted  of  Jurisdiction.— An 

affidavit  to  ground  a  motion  to  dismiss  an  appeal  because  the  suit  in  the  supreme 
court  is  a  continuation  of  one  commenced  before  a  justice,  must  show  the  fact  in 
terms,  that  the  justice  was  ousted  of  jurisdiction  by  the  giving  of  the  undertaking 
required  by  section  56  of  the  Code.    (LaUieUe  agt  Van  KeureUi  7  Bow,  409.) 

Action  upon  undertaking. — ^Where  a  defendant  omitted,  within  the 
prescribed  time,  to  admit  service  of  a  summons  and  complaint,  deposited  by  the 
plaintiff  with  a  justice  of  the  peace  in  pursuance  of  section  66  of  the  Code;  and 
upon  the  plaintiff  bringing  an  action  upon  the  undertaking  of  the  defendant  deposited 
with  the  justice ;  the  defendant  moved  for  leave  to  admit  service  of  the  summons 
and  complaint,  and  to  stay  plaintifi^s  prooeedings  on  the  undertuJcing;  heid^  that 
the  court  had  no  power  to  grant  such  relied  There  was  no  action  pen(Ung  until  the 
service  of  the  summons,  (§  139,)  consequently  the  court  has  no  jurisdiction.  (Davis 
agt  Jonea^  1  Sow.  340.) 

§  57.   When  actum  discontinued — costs. 

Upon  the  delivery^of  the  undertaking  to  the  justice,  the  action 
before  him  shall  be  discontinued,  and  each  party  shall  pay  his 
own  costs.  The  costs  so  paid  by  either  party  shall  be  allowed 
to  him,  if  he  recover  costs  in  the  action  to  be  brought  for  the 
same  cause  in  the  supreme  court.  If  no  such  action  be  brought 
within  thirty  days  after  the  delivery  of  the  undertaking,  the 
defendant's  costs  before  the  justice  may  be  recovered  of  the 
plaintiff. 

Costs  on  reveTsal* — ^The  county  court  has  no  right  to  reverse  the  judg- 
ment  of  a  justice  of  the  peace,  without  coats  to  either  party,  as  the  Code  (§  368) 
requires  costs  to  be  awarded  to  the  appeUant    (Ohoj^  agt  ChurchiU^  12  Haw, 
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tffl.)  When  a  judgment  for  tbe  plaintiff  in  the  marine  or  Justice's  eomt  is  Temersed 
in  the  ooort  of  common  pleas  on  appeal,  withoat  an  award  of  judgment  final  for  the 
defendant  upon  the  merits,  snch  reyersal  is  not  conclnsive  of  the  rights  of  the 
psrtifis;  and  in  sach  case  the  costs  incurred  by  the  defendant  in  his  defence  in  the 
ooort  below,  cannot  be  allowed  to  him,  and  included  in  the  judgment  of  reverud  in 
the  appellate  court  Whether  such  costs  should  be  allowed  to  the  appellant  (on 
qipeals  from  those  courts)  when  the  appellate  court  not  only  reyerse  the  judgment 
but  also  order  ar  judgment  final  for  the  appellant  upon  the  merits,  queref  {EUert 
agt  J&fly,  10  ffow.  392.)  Where  an  appeal  is  taken  from  a  judgment  of  a  justice 
of  the  peaoe^  to  the  county  court,  and  die  county  court,  as  it  is  authorised  to  do  by 
the  13th  subdivision  of  §  30  of  tiie  Code,  (in  cases  where  the  county  judge  is  dis- 
qualified frt>m  hearing  the  appeal,)  transfers  the  action  to  the  supreme  court,  the 
appellant  on  the  rerersal  of  the  juagment  is  entitled  to  the  same  eo9ta  only  as  if  the 
leversal  had  been  rendered  by  the  county  court,  to  wit:  $15,  together  with  the 
fees  of  officers,  and  disbunementsi  (0'  Ckitaghan  agt.  CfarroUf  16  Eow.  337.)  See 
note  to  §  368,  post 

§  58.  Jurisdtetionj  if  undertaking  be  not  given. 

K  tlie  undertaking  be  not  delivered  to  the  justice,  he  shall 
have  jurisdiction  of  the  cause,  and  shall  proceed  therein ;  and 
the  defendant  shall  be  precluded,  in  his  defence,  from  drawing 
the  title  in  question. 

§  59.  When  action  to  be  dismissed. 

Ifj  however,  it  appear  on  the  trial,  from  the  plaintiff's  own 
showing,  that  the  title  to  real  property  is  in  question,  and  such 
title  shall  be  disputed  by  the  defendant,  the  justice  shall  dismiss 
the  action,  and  render  judgment  against  the  plaintiff  for  the 
cost 

DisDiiMal  i¥here  title  iMterpoied.— To  entitle  a  defendant  to  a 
difffniflsal  of  a  cause  pending  before  a  justice,  on  the  ground  that  the  title  to  land 
oomes  in  question,  he  must  call  the  justice's  attention  specifically  to  the  objection, 
by  at  least  disputing  the  title  of  the  plaintifll  {Brawn  agt  SeofiMj  8  Bmrb.  239.) 
See  Consent  cannot  gi?e  jurisdiction,  §65,  anUe, 

§  60.  Action  in  county  court. 

When  a  suit  before  a  justice  shall  be  discontinued  by  the 
delivery  of  an  answer  and  undertaking,  as  provided  in  sections 
fifty-five,  fifky-six  and  fifty  seven,  the  plaintiff  may  prosecute  an 
action  for  the  same  cause,  in  the  supreme  court,  and  shall  com- 
plain for  the  same  cause  of  action  only  on  which  he  relied  before 
the  justice ;  and  the  answer  of  the  defendant  shall  set  up  the 

same  defence  only  which  he  made  before  the  justice. 

Reference  to  the  salt  before  tlie  iattiee.--i2  aeenu  that  the 
summons  or  complaint,  or  both,  in  such  a  suit,  should  allude  to  the  suit  before  the 
justice.    {Jioyee  agt.  Brawrij  3  ffow.  391.) 

Reply  in  snpreme  court*— -It  was  held  in  the  case  of  Mclfainara  agt 
BMy  (4  Bow.  44),  that  where  title  is  set  up  in  a  justice's  court  hj  answer,  and  a 
new  suit  is  instituted  in  the  supreme  court,  for  the  same  cause  of  action,  to  which 
the  defendant  interpofles  the  same  answer  as  before  the  justice^  a  reply  in  the 
nipreme  court  on  the  part  of  the  plaintiff  is  not  necessary ;  and  if  put  in  wiU  be 
Btnick  out  on  motion.    Under  the  Code,  a  reply  to  an  answer  in  a  justice's  court  is 
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not  neoessaiy  in  any  case.  The  cause  is  at  issue  before  the  justice  without  it.  Bat 
in  Jeweii  agt  Jeweit  (6  How.  185),  it  was  heUij  at  general  term,  adyerselj,  to  wit : 
that  in  an  action  commenced  before  a  justice  of  the  peace  where  the  answer  of  the 
defendant  interposes  a  plea  of  title,  by  which  the  justice  is  ousted  of  jurisdiction, 
and  an  action  for  the  same  cause  is  commenced  in  this  oourt,  the  action  must  be 
governed  bj  the  rules  of  pleading  and  practice  by  which  other  actions  are  conducted 
in  this  court,  except  where  the  statute  has  provided  otherwise.  And  the  only 
statutory  regulation  restricting  the  parties  in  their  pleadings  is  that  contained  in 
section  60  of  the  Code,  which  requires  the  plaintiff  to  complain  for  the  same  cause 
of  action  only,  on  which  he  relied  before  the  justice,  and  that  the  answer  of  the 
defendant  be  the  same  he  made  before  the  justioa  Therefore,  where  the  answer 
contains  allegations  of  new  matter,  a  repZy  is  necessary  in  this  court,  as  in  other  ac- 
tions. And  so,  too,  if  it  is  proper  that  the  notice  authorized  by  section  64  be  given 
in  the  answer,  because  this  notice  is  contained  in  and  made  part  of  the  answer. 

Identity  of  anft'vrer. — The  Code  (§  60)  does  not  require  the  defendant  to 
use  the  identical  words  in  his  second  answer,  only  the  same  mbstanticU  defence. 
And  the  defendant  may  abandon  part  of  his  defence  before  the  justice,  when  be 
comes  to  answer  in  the  supreme  court,  and  yet  the  defence  may  be  the  same,  within 
the  meaning  of  the  statute.    ( Wiggins  agt  Tallmadge,  7  How.  404.) 

Amendment  of  ans'vrer* — ^An  answer  cannot  be  amended  in  matters 
of  substance,  where  it  sets  up  title,  and  is  the  same  put  in  before  the  justice  of  the 
peace  to  remove  the  cause.  {WendeU  agt.  MilckeU^  5  R<ao.  424.)  See  notes  to 
§  56,  and  see  Amendment  so  as  to  show  title,  and  Jurisdiction  of  supreme  court  on 
plea  of  title,  g  55. 

§  61.  Jvdgment  in  supreme  court — costs. 

If  the  judgment  in  the  supreme  court  be  for  the  plaintiff,  he 
shall  recover  costs ;  if  it  be  for  the  defendant,  he  shall  recover 
costs,  except  that  upon  a  verdict  he  shall  pay  costs  to  the  plain- 
tiff, unless  the  judge  certify  that  the  title  to  real  property  came 
in  question  on  the  trial. 

See  note  to  §  67. 

§  62.  Where  several  causes  of  action — titU  as  to  one.  {Amend- 
ment of  1860  in  italics.) 

If,  in  an  action  before  a  justice,  the  plaintiff  have  several 
causes  of  action,  to  one  of  which  the  defence  of  title  to  real 
property  shall  be  interposed,  and  as  to  such  cause,  the  defend- 
ant  shall  answer  and  deliver  an  undertaking,  as  provided  in  sec- 
tions fifty -five  and  fifty-six,  the  justice  shall  discontinue  the 
proceedinga  as  to  that  cause,  and  the  plaintiff  may  commence 
another  action  therefor  in  the  supreme  court.  As  to  the  other 
causes  of  action,  the  justice  may  continue  his  proceedings. 

AU  actions  pending  in  any  county  court^  on  the  seventh  day  of 
ifay,  eighteen  hundred  and  Jifty-eightj  in  all  cases  in  which  a  plea 
of  title  was  interposed  in  O/ctions  originally  commenced  in  a  justices 
court^  are  transferred  to  and  vested  in  the  supreme  court,  with  fvJl 
powei'  and  jurisdiction  to  proceed  therein,  as  if  commenced  in  said 
supreme  court,  by  reason  of  a  plea  of  title  having  been  interposed  in 
a  justice's  court  in  like  cases. 
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§  63.  DoekeHng  judgments  and  transcripts. 

A  justice  of  the  peace,  on  the  demand  of  a  party  in  whose 
fitvor  he  shall  have  rendered  a  judgment^  shaU  give  a  transcript 
thereof,  which  may  be  filed  and  docketed  in  the  office  of  the 
derk  of  the  county  where  the  judgment  was  rendered.  The 
time  of  the  receipt  of  the  transcript  by  the  clerk  shall  be  noted 
thereon  and  entered  in  the  docket;  and,  from  that  time,  the 
judgment  shall  be  a  judgment  of  the  county  court.  A  certified 
transcript  of  such  judgment  may  be  filed  and  docketed  in  the 
derk's  office  of  any  other  county,  and  with  the  like  effect,  in 
ereiy  respect,  as  in  the  county  where  the  judgment  was  ren- 
dered ;  except  that  it  shall  be  a  lien,  only  from  the  time  of  filing 
and  docketing  the  transcript.  But  no  such  judgment  for  a  less 
sum  than  twenty-five  dollars,  exclusive  of  costs,  hereafter 
docketed,  shall  be  a  lien  upon,  or  enforced  against  real  property. 

Action  on,  after  transcript  filed.— A  judgment  rendered  before  a 

id 


of  Vie  peaecj  after  the  filing  and  docketing  of  a  transcript  thereof  in  the 
oountf  clerk's  oiBce,  becomes  a  judgment  of  the  wvniy  oowi;  and,  hy  §71  of  the 
Code,  an  action  will  not  lie  upon  it  mthoui  leave  of  the  comity  court.  Whore  the 
aguwer  in  sach  an  action  sets  np  this  objection  spedficallj,  the  point  will  be  coh- 
ndered  sufBdently  raised  in  the  court  below  to  sustain  the  appeal,  without  a  more 
formal  exception  on  the  trial    (Lyon  agt.  MarUy^  18  Sow.  267!) 

§  64.  Eules  injustices^  courts.      {Amendment  of  1860  in  italics.) 
The  following  rules  shall  be  observed  in  the  courts  of  justices 
of  the  peace: 
1.  The  pleadings  in  these  courts  are : 

1.  The  complaint  bj  the  plaintiff. 

2.  The  answer  by  the  defendant. 


Be^y  not  nlloired. — ^Under  the  Code,  a  reply  to  an  answer  in  a  justice's 
court  is  not  necessary  in  any  case.  The  cause  is  at  issue  before  the  justice  without 
it  {MsNamara  agt  BUely,  4  How.  44)  A  reply  not  being  admissible  in  justices' 
courts,  ihe  allegation  of  new  matter  in  answer,  must  in  all  cases  necessarily  be 
deemed  contravened  by  the  plaintiff;  and  it  is  competent  for  him  to  countervail  it 
by  evidence  either  In  direct  denial  or  of  new  matter  by  way  of  avoidance.  {Hodges 
agt  SmUt  22  JBarh.  160.) 

2.  The  pleadings  maj  be  oral,  or  in  writing:  if  oral,  the  sub- 
stance of  them  shall  be  entered  by  the  justice  in  his  docket ;  if 
in  writing,  thej  shall  be  filed  by  him,  and  a  reference  to  them 
shall  be  made  iu  the  docket 

£ntri<»  directory. — ^The  statute  prescribing  what  entries  justices  of  the 
peace  shaU  make  in  their  dockets  is  directory;  and  a  literal  compliance  therewith 
ii  not  neceesaiy  when  the  entries  show  that  the  jostioe  had  jurisdiction  of  the 
parties  and  of  the  subject  nuitter  of  the  action.  (Humphrey  agt.  FereotUf  23 
Barb,  313.)  Where  a  justice  of  the  peace  dedded  a  cause,  and  entered  upon  the 
papers  in  tiie  action  a  memorandum  of  his  judgment  vrithin  four  days  after  the 
case  was  submitted  to  him,  but  made  no  entry  in  his  docket  until  after  the  lapse  of 
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the  four  days ;  hddj  that  the  jadgment  w$8  reg^ar  and  Tilid.    (  Wahvd  a§^  Shtder^ 
2  OomsL  134). 

Terifi cation  nniiecessary. — ^The  pleadings  in  justice's  conrts  maj  be 
oral,  and  therefore  the  provision  of  the  Code  requiring  pleadings  to  be  yerifled  does 
not  applj  to  those  cooris.    ( WUUama  agt  iViot,  2  SaiuL  22^.) 

3.  The  complaint  shall  state,  in  a  plain  and  direct  manner,  the 
facts  constituting  tbe  cause  of  action. 

Complaint  allonring  ans^irer  of  title*— Where  the  complaint  in 
a  jTistice's  court  is  so  drawn  that  the  defendant  can  set  up  title  in  his  answer,  and  on 
giving  the  requisite  security,  oust  the  justice  of  his  jurisdiction,  but  he  omits  to  set 
up  title,  the  justice  retains  his  jurisdiction,  and  the  defendant  will  be  precluded 
fit>m  drawing  it  in  question  on  the  trial  (Adams  agt  Bivera,  11  JSarb,  390.  See  also 
BtUows  agt  SacktU,  15  id.  96.) 

Complaint  insufficient,  a  demnrrer  tlie  reniedy.--If  a 

complaint  in  a  justice's  court  is  insufficient,  the  defendant  should  demur  to  it  K  he 
takes  issue  upon  it  he  cannot,  upon  appeal,  object  to  it  in  point  of  form.  A^agt 
CluU,  12  Barb.  466;  iTott  agt  McKechnie,  22  Barb,  244.) 

Complaint  for  convertinf  personal  property.— A  justice  of 
the  peace  has  no  jurisdiction  of  an  action  for  taking  and  converting  personal  prop- 
erty where  the  plaintiff,  in  his  complaint,  claims  judgment  for  $200.  (Befitn^er  agt 
Ibrd^  14  Barb.  260.)  The  plaintiff  complained,  in  a  justice^s  court,  that  the  defend- 
ant on,  Ac,  at,  &c.,  with  force  and  arms,  seized,  took  and  carried  away  certain 
personal  property  of  the  yalue  of  $100,  and  converted  tbe  same  to  his  own  use; 
there  being  no  allegation  that  the  goods  were  the  property  of  the  plaintiff.  The 
defendant  did  not  appear,  and  the  plaintiff  proved  tbe  trespass  alleged,  and  that  he 
was  the  owner  of  the  property.  Bdd,  that  the  complaint  was  sufficient  to  uphold 
the  judgment,  although  it  would  be  bad  on  demurrer.  (Copley  agt  Rose,  2 
ComsL  115.)  * 

Complaint  need  not  correspond  irith  the  summons*— It 

is  not  necessary  that  the  complaint  in  a  justice's  court  should  correspond  with  the 
summons  in  respect  to  tbe  cause  of  action.  The  particular  plea  need  not  be  stated 
in  the  summons.  If  the  complaint  is  in  a  civil  action,  it  is  enough.  (Delancy  agt 
Kagle,  16  Barb.  96.) 

Separation  of  counts. — ^There  is  no  particular  mode  by  which  counts  or 
causes  of  action  are  to  be  separated  and  distinguished  from  each  other,  in  a  com- 
plaint in  a  justice's  court  Any  mode  which  apprises  the  defendant  of  what  is  in- 
tended is  sufficient.    (HaU  agt  McKechnie,  22  Barb.  244.) 

Ooingr  to  trial  ^waives  objections  to  complaint.— Where  the 

parties  go  to  trial  upon  a  complaint,  however  defective,  without  objection  on  account 
of  the  defects,  if  the  plaintiff  proves  a  good  cause  of  action,  a  judgment  in  his  fkvor 
will  be  good.    {HaU  agt.  McKechnie,  22  Barb.  244.) 

Actions  upon  sealed  instruments. — ^It  is  not  necessary  to  show, 
in  a  complaint  in  a  justice's  court  in  an  action  upon  a  sealed  instrument,  that  the 
instrument  was  sealed  by  tbe  parties.  It  is  enough  to  declare  generally  fbr  breach 
of  contract,  referring  to  the  contract  in  such  terms  as  to  identify  it,  or  setting  it 
forth  according  to  its  legal  effect,  without  stating  it  to  be  under  seal.  (Smith  agt 
Kerr,  3  Comsi.  144.) 

Claim  of  damages.— Where  a  plaintiff  in  an  action  in  a  justice's  court 
claimed  in  his  declaration  damages  to  the  amount  of  '*ODe  hundred  dollars  and 
over;"  luld.  that  there  was  no  error;  the  words  ''and  over"  being  void  for  unoer- 
tainty.  (Bockweil  agt  Pertfie,  6  Barb,  573.)  Where  the  complaint  was  for  money 
had  and  received,  simply,  and  claim  of  damages  for  $41.66,  it  was  held  on  appeal, 
to  be  an  insufficient  statement  of  the  cause  of  action — ^not  being  stated  according  to 
the  fiicts.  An  amendment,  however,  was  ordered,  as  the  cause  had  been  tried  on 
the  merits.    (Cwhingham  agt.  FkUipe,  1  E,  D.  Smith,  41 8i) 

misjoinder  of  actions. — Where  a  plaintiff,  in  a  suit  before  a  justice, 
declares  both  in  assumpsit  and  in  tort  and  no  objection  is  taken  to  tbe  misjoinder, 
he  may  be  permitted  to  recover  in  eittier  form  of  action,  on  making  a  proper  case  by 
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hispno£  (TFiJbird  agt  Bridge,  4  Barb.  361.)  The  Code  doee  not  aathoiize  the 
jomder  of  actions  in  the  same  oomplaint  of  oofUract  and  tori  in  a  justice's  court,  any 
more  than  in  a  complaint  in  a  court  of  record.  Bnt  where  such  joinder  is  made  in 
a  justice's  court,  the  only  remedy  is  to  require  the  plaintiir  npon  joining  issue,  or 
hdfore  proceeding  to  trial,  to  elect  to  whidk  class  of  actions  he  will  be  confined. 
{Bitrdiek  agt  Mclmbly,  9  Haw,  117.) 
?or  amendment  of  pleadings,  see  rule  11  and  nota 

4.  The  answer  may  contain  a  denial  of  the  complaint,  or  of 
any  part  thereof  and  also  notice  in  a  plain  and  direct  manner, 
of  any  &cts  constituting  a  defence. 

ADtendmeiit  of  ansirer. — ^Where  a  defence  in  a  justice's  court  is  over- 
nled  on  the  ground  that  it  i^  insufficiently  pleaded,  it  is  the  duty  of  the  justice  to 
Order  the  pleading  to  be  amended ;  and  after  having  permitted  the  defendant  to 
present  his  defence,  he  should  allow  him  to  perfect  his  pleading  for  that  purpose, 
hy  making  it  more  specific  and  certain,  if  necessary.  (Jkirck  agt.  Richmond^  13 
Bath,  533.)  Whether  a  wppiemental  answer  can  be  allowed  in  a  justice's  court, 
queref    {Ritagea  agt  Rudemarij  3  E.  I).  Smiih,  419.) 

Plea,  in  abatement. — ^In  a  justice's  court,  a  plea  in  abatement  put*  dar- 
rim  eowtimumce^  is  the  proper,  if  not  the  only  effectual  mode  of  taking  advantage  of 
an  agreement  to  submit  to  arbitration  the  matters  in  oontroverqr  in  the  suit,  made 
after  issue  joined.  (Ressequee  agt.  Browruonj  4  Barb.  541.  See  also  West  agt  Slaii^ 
ky,  1  BW,  69.)  A  plea  in  abatement  to  the  whole  action  for  a  cause  personal  to 
one  of  several  defendants  only,  is  bad.  (Shannon  agt.  Comstock^  21  Wend.  467.) 
A  defence  consisting  of  matter  in  abatement  only  cannot  be  set  up  in  an  answer 
containing  matters  in  bar  of  the  action.  (Van  Buskirk  agt.  Roberta^  14  Bow.  61, 
iMStL  levitfirft  tho  seWal  Q^acs  4^diDg  for  and  against  Ibis  decision.)  It  has , 
been  held  that  where  matter  in  abatement  and  matter  in  bar  are  united  in  the' 
nme  answer,  the  court  may  disregard  the  matter  in  abatement,  and  try  the  matted 
in  bar.    (MorUeOh  agt  Cash,  1  E.  D.  Smith,  822 ;  id..  615.) 

Tariance* — ^In  an  action  of  covenant  for  rent,  before  a  justice,  where  the  de- 
fendant pleaded  the  general  issue,  and  gave  notice  ofspecicd  maUers,  and  on  the  trial 
tt  a  subsequent  day,  the  justice  allowed  him  to  give  evidence  of  an  emeiion;  luld, 
that  the  justice  was  right,  it  being  dear  that  there  was  no  surprise.  (CoT^en  agt. 
Bvfani,  1  Sand.  260.) 

BTotlce  in  tlie  ansirer*— It  is  proper  that  the  notice  authorized  by  Be#' 
tion  64  be  given  in  the  answer,  and  not  annexed  to  it,  because  the  notice  is  con- 
tained in,  and  made  part  of  the  answer.    {Jewett  agt  Jewett,  6  How.  186.) 

Anvw^er  on  the  merits. — ^If  a  defendant  in  a  justice's  court  join  issui^ 
on  the  merits  after  his  demurrer  is  overruled,  he  waives  the  demurrer.  {Harper 
agt  Leal,  10  Haw.  216;  6  id  449 ;  5  Sand.  210.)  It  seems  that  an  answer,  deny- 
mg  any  knowledge  or  information  of  the  matters  alleged  in  the  complaint,  is  not  a 
Buffieient  answer  to  the  merits  to  be  allowed  in  a  jui&oe's  court  (Dennison  agt 
CamaJum,  1  B.  L.  Smith,  144.) 

For  amendments,  see  rule  11  and  noto. 

6.  Pleadings  are  not  required  to  be  in  any  particnlar  form, 
bat  must  be  such  as  to  enable  a  person  of  common  understand* 

ing  to  know  what  is  intended. 

Construed  liberall  j* — ^Pleadings  in  justices'  courts  should  be  treated 
with  great  liberality,  and  construed  with  a  view  to  substantial  justice  between  the 
parties,  without  reference  to  technical  nicety  or  legal  precision.  ( WiUard  agt 
Bridge,  4  Barb.  361.)  In  justices'  courts,  pleadings  are  to  be  treated  with  grisat 
liberality ;  and  any  allegation  or  denial  which  apprises  the  opposite  party  of  what 
is  intended,  will  be  sufficient  If  such  party  be  at  a  loss  as  to  what  is  intended,  he 
should  require  the  pleader  to  be  more  explicit  {Cohen  agt  Bupont,  1  Sand.  260.) 
Great  latitude  is  allowed  in  pleadings  before  a  justice  of  the  peace,  and  courts  con- 
rtrue  them  liberally.  {Ross  BfilLHomiUon,^  Barb.  609;  andaeelbiiersaUBf^Hass,! 
HtBL66.) 
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6  Either  party  may  demur  to  a  pleading  of  his  adversary,  or 
any  part  thereoJ^  when  il  is  not  sufficiently  explicit  to  enable 
him  to  understand  it,  or  it  contains  no  cause  of  action  or  defence, 
although  it  be  taken  as  true. 

Insuffflcleiit  complaint* — ^If  a  defendant  in  a  justioe's  oonrt  designfl  to 
raise  the  objection  that  the  complaint  ia  not  sufficiently  explicit,  or  that  it  does  not 
eontati  a  cause  of  action,  he  should  raise  them  hj  demurrer.  The  objection  of  in- 
deflniteness  and  xmcertatnt3r  will  be  waiyed  hy  not  thus  making  it.  And  so,  H 
SBerrUf  in  respect  to  the  objection  that  a  cause  of  action  ia  not  stated.  (HlaU  sat. 
McKechniCj  22  Barb.  244.)  If  a  complaint  in  a  justice^s  court  is  insufficient,  the  de- 
fendant should  demur  to  it  If  he  takes  issue  upon  it,  he  cannot  upon  appeal  ob- 
ject to  it  in  point  of  fonn.    (^e/agt  ChUej  12  Barb.  ^66.) 

General  demnrrer* — ^The  145th  section  of  the  Code  is  limited  in  Its  pro- 
visions to  courts  of  record.  Therefore,  a  general  demurrer  which  states  no  grounds 
of  objection  to  the  complamt,  may  be  interposed  in  a  justice's  court,  although  such 
demurrer  would  be  bad  in  a  court  of  record.  {Stem  agt  Drinkm-^  2  K  Z>.  <S^f^  401.) 

7.  If  the  court  deem  the  objection  well  founded,  it  shall  order 
the  pleading  to  be  amended,  and,  if  the  party  refuse  to  amend, 
the  defective  pleading  shall  be  disregarded. 

Court  bonnd  to  amend. — ^In  a  justice's  court,  if  the  objection  taken  by 
demurrer  to  a  pleading  is  deemed  to  be  well  taken,  the  court  ia  bound  bj  law  to 
order  the  pleading  to  be  amended ;  and  if  the  party  refose  the  amendment  thus  or- 
dered, the  defectiye  pleading  shall  be  disregarded.  (5fem  agt  Drinker^  2  £  D. 
SmUh,  401 ;  Tuirck  agt  Richnwnd,  13  Bairb.  633 ;  VI  id.  141 ;  13  Bow.  826.)  It 
was  held  in  Loyd  agt  JPbx,  (1  E.  B,  Smithy  102,)  where  on  the  tnal  the  jusfcioe 
amended  the  complaint  so  far  as  it  appeared,  of  his  own  mere  motion  and  againak 
the  will  of  the  defendant,  that  it  was  not  the  duty  of  the  justice^  nor  waa  it  proper 
lor  him  to  volunteer  to  make  amendments  of  the  pleadings  not  moyed  for  by  the 
party.  After  issue  had  been  joined  in  a  cause,  before  a  justice  of  the  peace,  and  the 
parties  had  met  for  the  trial  of  the  cause,  the  defendant  insisted  that  the  juatioe 
should  decide  a  motion  which  had  previously  been  made,  that  the  oomplaint  be  di*- 
missed  on  the  ground  that  it  did  not  contain  facts  enou^  to  constitute  a  causa  of 
action.  The  justice  granted  the  motion,  without  giving  the  plaintiff  the  right  to 
amend,  ffeldf  that  in  this  decision  tJie  justice  erred.  (HUkardagt.  AusUn,  It  Barb. 
141.)  Justices'  courts  especially  should  give  suitors  a  Mr  and  liberal  opportunity 
for  amending  their  allegations  in  pleadings,  so  as  to  present  the  real  questions 
they  are  prepared  to  litigate.  {Smith  agt  Mitten^  13  Sow.  326 ;  and  see  TaUenaU 
agt.  ffaes,  1  HOL  26.) 

Wben  deniorrer  iraived* — ^If  a  defendant  in  a  justice's  court  join  issoa 
on  the  merits  after  his  demurrer  is  overruled,  he  waives  liie  demurrer.  {Harder 
agt  Leal,  10  How.  276.) 

£rror  In  not  alloiring  amendment. — ^It  is  error  for  the  Juatioe 
to  give  final  judgment  upon  a  demurrer,  in  favor  of  the  party  raising  the  objection, 
witiiout  ordering  an  amendment ;  but  the  appellate  court  will  not  feel  called  upon 
to  reverse  such  a  judgment,  where  such  error  of  the  justice  had  not  formed  the  sub- 
ject of  objection  in  the  court  below,  nor  been  stated  by  the  appellant  as  a  ground  of 
appeal  {Stem  agt  Drinker,  2  E.  D.  Smith,  401.)  Where  a  plaintiff  in  an  action 
in  a  justice's  court,  claimed  in  his  declaration  damages  to  the  amount  of  "  one  hun- 
dred dollars  and  over,"  but  took  judgment  for  less  than  $100 ;  hdd,  that  there*  was 
no  error,  the  words  "  and  over  "  being  void  for  uncertainty.  {Bockw^  agt  JWne, 
fi  Barb.  673.) 

8.  In  case  a  defendant  does  not  appear  and  answer,  the  plain- 
tiff cannot  recover,  without  proving  his  case. 

I>efanlt  to  appear  doei  not  admit  plaintiflTs  claim.— '*  It 
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ii  diimed  ia  Bopport  of  thiB  Judgment,  that  under  the  Code  of  Prooednre^  tiie  oom- 
pbfait  is  admitted  m  a  Jnetioe'e  eourt^  if  the  defendant  snflfer  a  deflmlt,  or  otherwise 
£h1  to  make  a  dafSBOoe  to  the  action;  and  that  the  jdalntiff  is  thereupon  entitled  to 
a  judgment  Ibr  his  demand  set  forth  in  hisoomplaint,  withovt  any  evidence  or  proof 
whaterer.  In  shorti  that  in  this  respect  Jnstices'  oovta  arepntnpon  a  fbotingwitii 
oonrts  of  record.  We  think  this  is  not  the  Uw.  Ifooopj  of  tho  complaint  is  served 
▼ith  the  snmndns^  and  it  would  not  be  safe  to  permit  the  practice  insisted  upon. 
!(  as  we  an  told,  such  a  practice  has  prevailed  to  some  extent  in  this  city,  we  can 
only  saj,  it  is  time  that  it  ceased.  We  think  the  Oode  has  wrought  no  change  in 
thisxeqieet  Per  Ojlmjmt,  Oh.  J.  (Swift  agt.  Ibk(m$r,  1  Sand,  640.)  Where  a 
return  on  appeal  from  the  marine  court  certified  that  the  defendant  did  not  appear 
in  the  eanse,  that  no  pleadings  were  put  in;  that  the  justtoe  received  a  statement 
effects  firam  the  attorneys  of  the  respective  parties  whereon  he  zendwed Judgment 
without  examining  any  witnessesy  or  receiving  other  evidence ;  luH  that  the  judg- 
ment could  not  be  sustained.    (EMenhmner  agt.  Lffon,  S  £  D.  SmUKf  64) 

SufficieiiGy  of  plalBtifTt  eTldeiMse«-«Where  the  defendant  does 
not  appear,  and  the  plaintifr  on  proof  of  his  case  takes  judgment,  the  appellate  court 
wiQ  not  be  astute  to  discover  ddidcts  in  the  idaintiff *a  evidence^  especiaUj  when  it 
is  not  claimed  that  injustice  has  been  done,  nor  that  the  defendant  has  merits. 
{Mayor,  0lc,  Iftw-Tork  agt  J9ya^  3  K  D.  SmUh,  166.)  The  judgment  must  be 
warranted  by  the  proofs  and  if  not,  it  win  be  set  aside  with  costs,  v^oh  must  be 
nven  of  neceisity  under  the  statute.  lAltmrti$  agt  McOreadyf  2  S.  D,  Smiihf  39.) 
Whether  defendant  appeared  or  not,  ii  the  plaintiff's  evidence  is  not  prima  faci€ 
sufficient  to  support  the  judgment^  the  appellatej  court  is  bound  to  reverse  it. 
{Howard  agt  Brmm^  id.  34T,  id  886 ;  12  Bow,  498.) 

Wmlrer  at  aMtirer*-«Where  the  defendant  in  the  marine  court  (same  as 
in  justice's  court)  has  appeared  and  answered  the  complaint,  his  neglect  to  attend 
on  the  d^  of  trial  is  not  a  waiver  of  his  answer,  nor  a  confession  S  the  cause  of 
action.  The  plaintiff  must  still  prove  his  case.  (^ii^tirMt  agt  MeOready^  2  ML  D. 
SmUh,  89.) 

After.  Jndsment,  Jiutlee  no  JuriidicUon  to  alloiF  ap- 
pearance*—Where  the  marine  court,  soon  after  judgment  was  given,  and  Uie 
plaintiff  and  his  witnesses  had  left  court,  the  defendant  appeared  and  made  applica^ 
tion  to  introduce  testimony  for  the  defence ;  held^  that  the  justice  had  no  authority  to 
grant  the  application.    {AlburUi  agt  McCrtady,  2  S,  J),  SmiQ^  39 ;  12  Wtnd,  163.) 

9.  In  an  action  or  defence,  founded  upon  an  account  or  an  in- 
strument for  the  payment  of  money  only,  it  shall  be  sufficient 
for  a  party  to  deliver  the  account  or  instrument  to  the  court, 
and  to  state,  that  there  is  due  to  him  thereon  from  the  adverse 
party  a  specified  sum,  which  he  claims  to  recover  or  set  o£ 

8ee  Mutual  accounts,  under  §  64. 

10.  A  variance  between  the  proof  on  the  trial,  and  the  allega- 
tions  in  a  pleading,  shall  be  disregarded  as  immaterial,  unless 
the  court  shall  be  satisfied,  that  the  adverse  party  has  been  mis- 
led to  his  prejudice  thereby. 

Defective  complaint  cured  by  allo^nring  a  trial  and 
proof* — ^Where  the  parties  go  to  trial  upon  a  complaint^  howerer  defective^ 
vithout  objection,  on  account  of  the  defects,  if  the  pUuntiff  proves  a  good  cause  of 
aetion,  a  Judgment  in  his  fayor  "vnll  be  good.    {HaXl  agt.  MeKechiUe^  22  Ba/rb.  2ii.) 

mUmomer^  irlien  immaterial.— Where  it  was  alleged  in  the  com- 
plaint that  the  work  and  labor  for  which  the  action  was  brought  was  performed  by 
Jones  Wolcott,  and  the  testimony  showed  that  his  real  name  was  Edwin  Jones 
Wolcott ;  hdd,  that  this  was  an  immaterial  rariance^  and  was  properly  disregarded 
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by  the  refeiee.  {WoleoU  agt  Muchf  22  Bar^.  321.)  Although  this  decudon 
made  in  a  oourt  of  reoord,  it  applies  with  equal,  if  not  greater  force,  to  a  justice^s 
court,  and  so  with  all  Tariances  between  the  pleadings  and  proofii  in  oomta  of 
record — a  reference  is  therefore  had  to  §  169  and  notes. — ^Ed.  II  seems,  that  where 
process  in  a  justice's  or  marine  court  is  issued  against  a  defendant  hj  a  fictiti0as 
name,  and  is  returned  served  by  copy,  it  must  be  shown  that  the  process  was  left 
at  the  residence  or  place  of  business  <^  the  person  whose  real  name  may  aftorwajnds 
be  inserted  as  defendant,  where  he  does  not  appear.  (Endenheimar  agi  Lyon,  3  JBL 
D,  Smiih,  64.) 

<liiantiiiii  meralt  and  special  affreemeiit*— A  reooreiy  may 
be  had  in  the  justioe*s  or  marine  court,  upon  a  complaint  containmg  allegatioDB  for 
work  upon  a  special  agreement  only,  where  work  and  labor  generally  is  preyed  to 
hare  been  performed,  and  the  special  agreement  is  net  given  in  evidence,  provided 
that  without  objection  the  whole  case  is  decided  upon  the  merits.  (Irvine  agt. 
Woriendyke,  2  £  2>.  Smith,  374;  ffarrie  agt  Siary,  id,  363.) 

11.  The  pleadings  maj  be  amended  at  any  time  before  the 
trial,  or  during  the  trial,  or  upon  appeal,  when  by  such  amend- 
ment substantial  justice  will  be  promoted  If  the  amendment 
be  mode  after  the  joining  of  the  issue,  and  it  be  made  to  appear 
to  the  satisfaction  of  the  court,  by  oath,  that  an  adjournment  is 
necessary  to  the  adverse  party  in  consequence  of  such  amend- 
ment, an  adjournment  shsJl  be  granted.  The  court  m^y  alsOy  in 
its  discretion,  require  as  a  condition  of  an  amendment  the  pay- 

ment  of  costs  to  tiie  adverse  party. 

Amendments  sbonld  be  fairly  and  liberallT  allonred. — 

Justices'  courts  eepec&allyi  should  give  suitors  a  fidr  and  libend  opportunity  for 
amending  their  silegations  in  pleadingSj  so  as  to  present  the  real  questions  which 
they  are  prepared  to  litigate.  (^OTi  agt  ifittm,  13  jBbw.  825 ;  FuUon  agL  HeaUm, 
1  Barb.  652.) 

Answer  may  be  amended  so  as  to  set  np  tltle«— In  this  case 
Held,  that  whether  the  Justice  refhsed  to  grant  the  defendcuts  liberty  to  make  any 
amendments  to  their  answer,  or  any  amendments  for  the  purpose  of  again  raising 
the  question  of  title,  his  reflisal  was  equally  improper.  The  justice  has  no  right  to 
select  what  legal  questions  the  parties  may  present  to  him  for  trial.  SmUh  agt. 
Miiten,  13  ffow.  336.) 

Power,  as  to  amendments*— Justices'  courts  possess  the  same  powers 
as  to  amendments,  as  courts  of  record.  (FuUon  agt.  Eeaion,  1  Barb,  662.)  Except 
perhaps  to  add  or  strike  out  parties  under  section  173.— Bd. 

Ilo  pother  to  add  or  strike  ont  parties.— Whether  a  justice  of 
the  peace  has  power  to  strike  out  one  of  seyeral  plaintiflb,  ^uere  t  ( Ooiee  agt  Ward, 
17  Barb.  424.)  Justices  of  the  peace  hare  no  power  to  amend  the  pxx>cess  or  plead- 
ings in  an  action  against  two  or  more  defendants  on  a  joint  contract  by  striking  out 
the  name  of  a  co-aefendant  and  rendering  judgment  against  one  in  &yor  of  the 
other.  The  sections  of  the  Code  which  giye  this  power  of  amending  process  and 
pleadings  by  adding  or  striking  out  the  names  of  parties,  and  the  correction  of  mis- 
takes, Ac,  having  no  apphoation  to  justices*  courts.  Indeed,  section  173  is  inappli- 
cable to  justices^  courts.  {Websdr  agt  EopMne,  11  Sow,  140;  Oak$  agt.  Ward, 
17  Barb.  424.) 

Amendment  of  aliegations  of  complaint.— Where  the  com- 
plaint is  upon  a  special  agreement  only,  which  is  not  put  in  evidence,  but  work  and 
labor  is  proved  to  have  be&a  performed,  a  recovery  may  be  had  upon  a  gtumtum 
meruvtj  where  the  whole  case  upon  the  merits  is  submitted  without  objection. 
Under  such  a  state  of  tlie  pleadings  and  evidence,  the  justice  upon  the  plalntifPs 
application  should  allow  an  amendment  to  the  complaint,  under  this  rule— and  if 
necessary  grant  an  a^joonunent.    {Irvine  agt  Wortendyke,  2  £,  L,  Smi^  374.) 
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Wliere  allega^ns  oonertitatiiig  aflsault  and  bfttterj,  and  allegations  alleging  injury 
to  personal  property  were  joined  in  the  complaint ;  A«^  that  an  amendment  might 
be  allowed  striking  out  the  allegations  for  assault  and  battery,  leaving  the  complaint 
to  stand  as  an  action  for  injury  to  property.    {BuQ  agt  CfoUony  22  Barb.  94.) 

12.  Execution  may  be  issued  on  a  judgment  heretofore  or 
hereafter  rendered  in  a  justice's  court,  at  any  time  within  five 
years  after  the  rendition  thereof  and  shall  be  returnable  sixty 
days  firom  the  date  of  the  same. 

Execmtfon  agaiiut  tlie  pei*soil«— -Where  an  execution  has  been 
isnied  against  the  property  of  the  defendant  and  returned  unsatisfied,  and  on  an 
allegation  that  the  debt  for  which  the  judgment  was  obtained  waa  firaudulenfty  con- 
tracted, an  execution  against  the  person  of  the  defendant  cannot  issue  unless  it 
appears  that  the  action  was  one  in  which  the  defendant  might  have  been  arrested. 
And  this  applies  to  actions  commenced  and  judgments  originally  rendered  in  a 
justice's  court,  where  transcripts  have  been  filed  in  the  county  or  common  pleas 
court  {lAvaqf  agt  Landers^  12  ffow.  25;  Jfo^fonagt.  ScovtH,  6  id,  315.)  It  is  not 
necessary  (although  it  is  better  to  do  so)  to  state  the  nature  of  the  aeUon  in  an 
execution  issued  against  the  person  of  a  defendant.  {FuUerion  agt  FUxgerald^  10 
Earn.  37.) 

Return  of  exeeotlon* — ^It  is  no  objection  to  an  execution  issued  by  a 
justice  of  the  peace,  that  it  is  made  returnable  ^*  within  sixty  days  th>m  its  date." 
{Price  agrt  Skipps^  16  Barb,  685.)  Bxecutions  issued  by  justices  of  the  peace,  as 
well  as  £oee  issued  by  courts  of  record,  are  now  required  to  be  nuule  returnable  in 
sixty  days.    {Bander  agt  Burleu,  15  Barb,  604.) 

ReTival,  irbeii  Mecewary  to  imiliig  execntion^^Until  a 

snit,  abated  by  the  death  of  the  plaintiff,  has  been  revived,  no  execution  can  issue ; 
no  one  having  a  right  to  issue  it    {BeUinger  agt.  Ford^  21  Barb.  311.) 

lasniiig,  and  reneiral,  of  execution* — The  Code  of  Procedure 
does  not  provide  in  terms  for  a  renewal  of  an  execution,  but  limits  the  time  for 
issuing  one  to  five  years  from  the  entry  of  the  judgment  Under  it,  the  issuing  and 
renewal  of  an  execution  probably  ought  to  be  considered  as  the  same  thing,  and  it 
would  be  held  that  neither  could  be  done  after  five  years."  Per  Dekio,  J.  {Morse 
agt  Gotdd^  1  Kern,  285.)  An  execution  fh>m  a  justice's  court  may  be  renewed  by 
the  justice  while  it  remains  unsatisfied,  even  though  sufficient  property  to  satisfy  it 
has  been  levied  on,  and  is  held  imder  the  levy,  when  there  is  not  time  enough 
remaining  to  advertise  and  selL  A  levy  upon  personal  property  suspends  the  other 
remedies  of  the  creditor  while  it  continues;  but  where  more  is  done,  it  never 
amounts  to  a  satisfaction  of  the  judgment  {Peopk  agt  Bopoon^  1  Benio  574.)  An 
execution  issued  by  a  justice  of  the  peace  may  be  renewed  on  ^e  last  day  it  has  to 
nis,  80  as  to  retain  the  lien  thereof  upon  property  levied  on  by  the  constable,  suffi- 
cient to  satisfy  the  execution,  and  which  he  has  on  hand  for  want  of  bidders. 
{Chapman  agt  JVi&r,  7  Barb.  70.)  An  execution  issued  after  five  years  fVom  the 
entry  of  judgment,  without  leave  of  the  oourt,  is  void.  {Bate§  agt  James,  3  Dtier, 
46.)  The  Laws  of  1867  {eh,  512,  vcL  2,  p.  87,)  says:  **  If  any  execution  issued  by  a 
justice  of  the  peace  upon  a  judgment  rendered  by  him,  be  not  satisfied,  it  may  from 
time  to  time  be  renewed  by  said  justice,  by  an  indorsement  thereon  to  that  effect, 
signed  by  Mm,  And  dated  when  the  same  shall  be  made.  If  any  part  of  such  execu- 
tion has  been  satisfied,  the  indorsement  of  renewal  shall  express  the  sum  due  on 
the  execution.  Every  such  indorsement  shall  be  deemed  to  renew  the  execution 
in  ftill  fbrce,  in  aU  respects  for  sixty  days  firom  the  date  thereof  "  All  laws  incon- 
sistent  with  this  act  are  hereby  repealed.  This  act  shall  take  effisct  immediately." 
(Passed  April  16,  1867.) 

13.  It'  the  judgment  be  docketed  with  the  county  clerk,  the 
execution  shall  be  issued  by  him  to  the  sheriff  of  the  county, 
and  have  the  same  effect,  and  be  executed  in  the  same  manner 


72  BULES  IK  [§ 

as  other  executions  and  judgments  of  the  county  court,  except 
as  provided  in  section  68.  "" 

Jndgmeiit  may  be  tet  off. — On  the  filing  a  traoBcript  of  a  judgment 
in  a  juBtioe's  or  marine  oourt,  in  the  court  of  common  pleas  of  New- York,  it  seems 
that  the  latter  court  haye  the  power  to  allow  a  aet-off  of  such  judgment,  the  same 
as  if  it  had  originallj  been  obtained  in  the  common  pleas.  {Bagley  agt  Browni  3  JEL 
D.  SmUh,  66.) 

Equality  uritli  Jndgmentfl  of  coarts  of  record.^The  292d 

section  of  the  Code,  by  necessary  implication,  places  a  judgment  of  a  justice,  of 
which  a  traoscript  has  been  filed  m  the  office  of  Uie  countj  clerk,  on  the  same  fiiot- 
ing  witii  a  judgment  of  a  court  of  record;  and  proceedings  supplementary  to  the 
execution  may  be  had  in  such  a  osfle.    (Conway  agt  ffUMrUj  9  Barb,  378.) 

14.  The  court  may,  at  the  joining  of  issue,  require  either 
party,  at  the  request  of  the  other,  at  that  or  some  other  specified 
time,  to  exhibit  his  account  on  demand,  or  state  the  nature 
thereof  as  far  forth  as  may  be  in  his  power,  and  in  case  of  his 
default  preclude  him  from  giving  evidence  of  such  parts  thereof 
as  shall  not  have  been  so  exhibited  or  stated. 

15.  The  provisions  of  this  act,  respecting  forms  of  action, 
parties  to  actions,  the  rules  of  evidence,  the  times  of  commencing 
actions,  and  the  service  of  process  upon  corporations,  shall  apply 
to  these  courts. 

The  defendant  may,  on  the  return  of  process^  and  before  answer^ 
ing,  make  an  offer  in  writing  to  allow  judgment  to  he  taken  against 
him  for  an  amount  to  be  stated  in  such  offer,  with  costs.  The  plain- 
iff  shall  thereuponjMnd  before  any  other  proceedings  shaU  be  had  in 
the  action,  determine  whether  he  will  accept  or  refect  such  offer.  If 
he  accept  the  offer^  and  give  notice  thereof  in  writing,  the  justice  shall 
file  the  offer  and  the  acceptance  thereof,  and  render  judgment  accord- 
ingly. If  notice  of  acceptance  be  not  given,  and  if  the  plaintiff  fail 
1o  obtain  judgment  for  a  greater  amount,  exclusive  of  costs,  than  has 
been  specified  in  the  offer,  he  shall  not  recover  costs,  but  shall  pay  to 
the  defendant  his  costs  accruing  subsequent  to  the  offer. 

Motlce  of  examination  of  as«lgnor  (§  390)  reqaired*— The 

last  clause  of  section  399  of  the  Code,  requiring  notice  of  the  examination  of  the 
assignor  of  a  thing  in  action,  as  a  witness,  to  be  giyen,  is  applicable  to  justtcee' 
courts.  {OoUina  agt.  Knaj^,  18  Barb.  536 ;  8  ffow.  341 ;  10  itL  60.)  Seryice  of  no- 
tice of  the  intended  examination  of  an  assignor  as  a -witness,  in  a  justlce^s  court, 
cannot  be  made  upon  the  attorney  of  the  opposite  party,  before  such  party  has  ap- 
peared, and  before  issue  has  been  joined  in  the  action.  Whether  seryice  of  a  no- 
tice of  that  character  upon  the  attorney  of  a  party,  is  good  in  any  case,  queret  {Bui- 
Ur  agt.  K  r.  A  Erie  BR,  O).,  22  Barb.  110.)  The  new  section,  399,  made  in  1860, 
makes  these  decisions  inappHcabla 

TRIAI.S,  AND  ]!IIS€CI.I.AlV£Ol7S  PROCBBDIIfOS. 

'Walt  one  liour* — ^Where  a  cause  before  a  justice  of  the  peace  is  held  open 
to  a  particular  hour  on  a  subsequent  day,  the  justice  should  in  analogy  to  the  time 


§   64]  JUSTUSES'  COUBTB.  .         78 

given  on  a^foiinuiMirtB,  waft  an  hoar  after  the  time  apeoifled  for  the  parties  to  ap- 
pear. And  it  ia  erroneona  for  him  to  call  the  cauae  in  the  ahaence  of  one  of  the 
puliea,  and  proceed  to  the  hearing  thereof,  before  the  expiration  of  that  time. 
{Clark  agt  Garrison,  3  Barh.  372.)  A  jnatice  ahoidd  wait  an  hour  after  the  time 
when  a  sommona  ia  returnable,  before  he  prooeeda  to  awear  witnesaee  in  the  cauae. 
"Wliere  there  ia  noUiing  in  a  Juatioe^a  return  upon  certiorari  to  show  that  the  defen- 
dant did  not  appear  within  an  hour  after  the  summona  waa  returnable,  a  decision 
refecting  a  plea  to  the  jurisdiction  on  the  ground  that  the  defendimt  did  not  appear 
in  time,  ia  erroneoua.  (AUen  agt  SUme,  9  Barb,  60.)  Where,  after  iasue  joined  in  a 
juatlce's  court,  the  cause  ia  adjourned  to  another  day,  the  justice  should  not  proceed 
to  the  trial  of  the  cauae  at  the  adjourned  daj,  in  the  absence  of  one  of  the  parties, 
until  after  be  baa  waited  an  hour  from  the  time  to  which  the  cause  waa  adjourned. 
{Shavood  agt  The  Saratoga  df  Wash,  BR  Co,,  16  Barb.  650^ 

JTuriadlction  In  actions  against  a  Jiistice.— A  justice  of  the 
peace  has  jurisdiction  to  try  an  action  of  trespass  on  the  case  for  wilftilly  neglect- 
ing or  revising  to  issue  an  execution  on  a  judgment  recovered  before  the  defendant 
as  a  justice  of  the  peace.  {Van  Vleek  agt  Bwrows,  6  Barb,  341.)  But  an  action 
against  a  juatice  of  the  peace  for  making  a  false  return,  cannot  be  brought  in  a 
justice's  court  A  court  of  record  only  has  cognicanoe  of  such  an  action.  Ji  seemSf 
that  in  aU  actiona  which  were  formerly  called  actions  on  the  case,  and  of  which  jus- 
tices of  the  peace  formerly  had  jurisdiction,  they  have  no  jurisdiction  under  the 
Code.    (Warden  Agt.  Brown,  l^  Sow,  321 :) 

Jnstice's  docket  eTidence.— -The  docket  of  a  justice  of  the  peace,  or 
a  transcript  from  such  docket,  of  the  proceedings  in  a  suit  in  which  the  justice  ac- 
quired jurisdiction  of  the  cause,  and  of  the  person  of  the  defenduit,  is  conclusive 
endenoe  of  the  foots  therein  stated;  and  in  a  suit  upon  the  judgment  rendered  by 
the  justice,  cannot  be  contradicted  by  parol  evidence.  (Biard  agt  Shipnum,  6  Barb, 
621.)  The  docket  of  a  deceased  justice  of  the  peace,  although  evidence  in  a  subse- 
quent suit  between  the  same  parties  to  prove  that  a  judgment  waa  rendered  by  him, 
is  not  evidence  in  a  suit  between  others,  to  show  what  eonatable  served  the  sum- 
mone,  nor  the  amount  of  his  fees.  With  respect  to  that  matter  the  docket  is  res 
inter  aHos  acta,  {Reffwjids  agt  Brown,  16  Barb.  24.)  A  justice  of  the  peace  cannot 
be  permitted  to  give  parol  evidence  of  what  took  place  before  him,  ii  seems.  But  if 
his  docket  is  afterwards  given  in  evidence  the  error  will  be  cured.  Parol  evidence 
is  inadmissible  to  contradict  the  docket  of  a  justice.  A  consent  of  the  parties,  in 
presence  of  the  justice,  that  a  cause  shall  be  submitted  to  the  justice  conditionally, 
with  a  reservation  to  the  plaintiff  of  liberty  to  withdraw  the  suit,  ia  binding  on  the 
partiea,  and  if  entered  by  the  justice  in  his  docket,  it  forms  a  part  thereof^  and  is  no 
SK)re  subject  to  be  oontradictod  than  any  other  part  of  the  docket  {Sndlh  agt. 
Compton,  20  Barb.  262.)  The  omission  of  a  justice  of  the  peace  to  certify  in  his 
docket  that  the  amounts  appearing  by  such  book  to  be  due  on  the  judgments 
therein,  have  not  been  paid,  to  his  knowledge ;  or  to  deposit  such  docket  with  the 
clerk  of  the  town,  on  his  removing  therefrom,  will  not  affect  the  validity  of  the 
judgments  in  the  docket,  or  vary  the  effect  of  the  same  as  evidence :  the  statutes  re- 
quiring him  to  do  so,  being  merely  directory.  (Humphrey  agt  Parsons,  23  Barb,  313.) 

Appesurance  and  adjonmnient.— Where  a  justice  of  the  peace  has 
once  acq[uired  jurisdiction,  he  will  not  lose  it  by  a  subsequent  error  or  irregularity. 
Accordingly  hdd,  that  a  justice  of  the  peaoe  did  not  lose  jurisdiction  of  a  cause  by 
erroneoualy  adjourning  it,  contrary  to  the  agreement  of  titie  partiee;  and  that  a 
judgment  subsequently  rendered  by  the  justice  waa  valid  until  reversed  on  certiorari. 
[Hard  agt  Shipman,  6  Barb.  621.)  Where,  on  the  trial  of  a  cauae  before  a  jus- 
tice of  the  peaoe,  an  individual  appears  as  attorney  for  the  defendant,  and  swears 
that  he  is  duly  authorized  to  answer  to  the  suit,  and  be  makes  no  application  to 
adjourn  the  cause,  but  procures  a  subpoena  in  behalf  of  the  defendant,  and  attends 
and  examinee  the  witnesses  on  the  trial,  without  stating  that  he  is  not  authorized 
to  conduct  the  trial  on  behalf  of  the  defendant,  or  making  any  objeotions  to  its  pro- 
ceeding ;  this  is  sufficient  to  justify  the  justiee  in  proceeding  with  the  trial.  And 
if  it  turns  out  that  in  foot  the  attorney  was  only  authorized  to  appear  for  the  defend- 
ant for  the  purpose  of  applying  for  an  adjournment,  the  remedy  of  the  defendant  is 
against  his  attorney.  Where  an  attorney  acts  without  authority,  and  is  responsible, 
the  court  will  not  usually  interfere,  if  the  oppoaite  party  has  acquired  rights,  but 
will  leave  the  party  to  his  remedy  against  him.    If  a  defendant  in  a  suit  before  a 
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justice  honestlj  believes  that  an  adyoursment  has  been  agreed  npon  between  Mm 
and  the  plaintifiT,  and  in  consequence  of  such  belief  is  induced  to  absent  himself  from 
the  trial,  and  to  make  no  preparation  for  it,  this  furnishes  a  sufficient  excuse  for  his 
default^  and  he  brings  himself  within  the  latter  clause  of  section  366  of  the  Code.. 
But  he  must  go  further.    He  must  show  that  manifest  ix\jtistioe  has  been  done.      A 
bare  affidavit  of  merits  is  not  sufficient    Facts  must  be  stated,  and  not  concluaiona^ 
to  enable  the  court  to  see  that  such  injustice  exists.    {Amuirong  agt  Craig^  IS 
Barb.  387.)    A  justice  of  the  peace^  after  issue  had  been  joined,  adjourned  the  cause 
to  the  2(Hh  of  May.    Subsequentlf,  upon  a  written  consent  signed  by  the  counsel 
for  the  respective  parties,  l^e  justice,  in  the  absence  of  the  parties  and  their  attor^ 
neys  and  counsel,  adjourned  the  cause  to  the  I8th  of  May.    ffddj  that  the  second 
a^ioumment  was  void.    And  the  defendant  having  appeeured  before  the  justice  on 
the  18th  of  May,  and  requested  a  further  adjournment,  at  the  same  time  objecting^ 
to  any  proceedings  bemg  had  in  the  cause  at  that  time,  on  the  ground  that  the 
adjournment  had  not  been  made  in  court,  nor  when  the  parties  were  present ;  ?uldj 
that  this  was  only  a  conditional  waiver  of  the  irregularity — a  waiver  on  condition 
the  cause  should  be  adjourned  until  a  time  when  the  defendant  should  be  prepared 
for  trial — which  condition  not  being  granted,  the  waiver  did  not  become  absolute^ 
nor  binding  upon  the  defendant.    ( Wseks  agt  Lyon^  IB  Barb.  630.)    The  general 
doctrine  tlmt  where  a  party  does  not  appear  he  waives  nothing,  is  well  settled ;  but 
this  means  nothing  impeaching  the  jurisdiction  or  authority  of  the  court  to  act  &nd 
nothing  in  the  way  of  objection  to  the  proceedings  and  the  competency  or  sufficiency 
of  evidence  on  the  part  of  the  plaintiffi    This  is  the  extent  to  which  the  rule  baa 
been  or  can  properly  be  carried.    "With  the  exception  of  objections  to  the  jurisdic- 
tion, and  tho^  which  arise  upon  the  proceedings  and  case  of  the  plaintifE|  all  objec- 
tions are  waived  by  an  omission  to  appear  and  make  them  in  the  proper  form  before 
judgment    An  omission  to  challenge  is  a  waiver  of  all  objection  to  a  juror,  in  like 
manner  as  an  omission  to  plead  a  defence  is  a  waiver  of  the  defeneei    And  this 
whether  there  be  appearaDoe  or  not    Accordingly,  where,  in  an  action  before  a 
justice  of  the  peace,  an  adjournment  took  place,  altar  issue  joined,  and  the  defend- 
ant, although  present,  did  not  appear  on  the  trial;  it  was  Tiddtbai  he  could  not  on 
appeal  from  the  judgment,  raise  the  objection  that  some  of  the  jurors  who  sat  upon 
the  trial  were  not  competent,  as  such,  for  want  of  the  requisite  property  qualifica- 
tion.   {Clark  agt.  Van  Vrancken]  20  Barb.  278.)    Although  by  an  unauthorized 
adjournment  in  a  justioe*s  court,  the  cause  will  be  deemed  discontinued  if  the 
defendant  do  not  appear  on  the  adjourned  day,  yet  if  he  does  then  appear  and 
proceed  to  trial  the  defect  is  cured.    Where  a  suit  is  commenced  by  a  summons  in 
a  justice's  court,  the  justice  is  required  by  law  to  proceed  with  the  trial  within  ax, 
days  firom  the  return  day  of  the  summons.    Although,  by  the  consent  of  the  parties 
or  on  the  defendant's  motion,  he  may  adjourn  the  cause  beyond  that  time,  he  never- 
theless is  not  authorised  to  grant  such  adjournment  when  applied  for  by  the  plain- 
tiff, without  the  defendant's  consent,  or  in  his  absence ;  and  if  he  does  so  the  cause 
is  in  effect  discontinued,  and  a  judgment  therein  may  be  reversed.    The  discretion 
which  in  at^udged  cases  has  been  held  that  a  justice  might  exercise  in  the  adjourn- 
ment of  causes,  is  limited  to  the  periods  within  which  power  to  direct  them  is  given 
to  him  by  law.    Consent  cannot  give  jurisdiction  of  the  subject  matter,  but  wiU 
give  jurisdiction  of  the  person.    {Hoffan  agt  Baker^  2  E.  D.  SmUh^  22.)    To  entitie 
a  defendant  to  demaTid  an  adjournment,  he  must  make  oath  of  the  absence  of  mate- 
rial testimony.    Where  the  justice  denied  the  defendant's  application  to  adjourn, 
and  left  his  office,  saying  that  it  was  uncertain  at  what  time  he  should  retorn,  and 
on  his  return  (tiie  time  of  his  absence  was  not  stated,  but  supposed  to  be  an  hour  or 
over)  proceeded  with  the  trial,  the  plaintiff  being  present,  but  the  defendant  absent ; 
Mdj  that  the  effect  of  the  justice's  absence  was  a  discontinuance  of  the  suit 
{Lynsky  agt  Pendegrasi^  2  R  D,  Smithy  43.)    A  justice  cannot,  of  his  own  will,  direct 
an  adjournment  for  a  longer  period  than  six  days.    But  where  both  parties  con- 
sented, and  the  justice  adjourned  the  cause  for  ten  days,  AeU,  on  appeal,  that  neither 
party  could  object  to  the  jurisdiction  of  the  justice.    Where,  however,  the  justice 
on  the  ac^oumed  day,  without  the  consent  of  the  parties  adjourned  the  cause  for  one 
day  longer,  hdd^  that  he  thereby  lost  jurisdiction  of  the  casa    (Redfield  agt 
Florence^  2  E.  D.  Smithf  339.)    An  application  for  an  adyoumment  by  the  defend- 
ant ^^f  ^h®  plaintiff's  evidence  is  closed,  to  enable  him  to  procure  further  testi- 
mony, should  be  denied.    Such  an  application  should  be  made  before  the  trial  is 
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oommenoed     (IbBock  agt  Eht^y  2  S,  D.  SmitJi,  541.)    Where  issue  has  been  joined 
and  the  eaaae  adjoamed,  the  defendant  is  not  entitled,  as  a  matter  of  right,  to  a 
Aitber  adjoanmient,  for  the  reason  that  his  counsel  is  engaged  in  another  court. 
(Bamaey  agt.  Gwynne,  3  S.  D.  Smith,  59.)    After  the  trial  had  commenced,  the  jus- 
tice apoo  the  application  of  the  plaintifT  opposed  by  the  defendant,  adjourned  the 
esoae  for  thirteen  days,  in  consequence  of  the  absence  of  a  witness,  held,  that  such 
an  acQoanmient  rendered  the  whole  proceedings  Toid.    {AberhaU  agt.  Boack,  II 
Mw.  96 ;  and  3  S.  D.  SmUh,  345.)    It  is  not  error  for  a  justice  to  deny  a  motion 
fbr  an  adjoomment,  applied  for  during  the  progress  of  the  trial,  for  the  purpose  of 
pioeoringr  the  attendance  of  witnesses.    (Matthews  agt.  Fiesta.  2  E.  D.  Smith,  90.) 
A  jostice'a  oonrt  have  no  power  to  open  a  cause  for  a  further  hearing  where  it  has 
been  snbmitted  hy  the  plaintiff  on  the  day  of  trial  and  the  witnesses  have  departed. 
{Eardem  ag%.  WbodHde,  2  E.  D.  SmUh,  37.) 

^  Ap^Iic&Uon  for  commiMion.— What  is  suiBcient  proof  of  the  mate- 
xiality  of  a  witaasBy  in  a  justice's  court,  upon  an  application  for  a  commision  ?  The 
fact  that  the  party  applying  for  a  conunission  is  not  a  resident  of  the  county  where 
the  justice  resideB,  and  is  absent  therefrom,  is  a  Bu£Qcient  excuse  for  the  making  of 
the  affidaTit  in  support  of  the  application,  by  the  attorney,  instead  of  the  party. 
Where  no  laches  is  imputable  to  a  party  applying  for  a  commission,  and  there  is 
nothing  to  cast  suspicion  upon  the  application,  he  is  not  bound  to  state  what  he 
aspects  to  prove  by  the  witness^  whose  testimony  he  seeks  to  procure.  (Eaton  agt. 
North,  n  Barb.  63Z.) 

Irrei^lftlarMies  of  a  Jury.— The  tact  that  on  a  trial  in  a  Justice's  court, 
the  jury  diuin^  their  deliberationa,  had  in  their  possession  the  minutes  of  the  testi- 
mony taken  by  the  counsel  for  the  successful  party,  is  sufficient  cause  for  reversing 
the  judgment.  It  under  any  circumstances  a  judgment  thus  obtained  can  be  per- 
mitted to  stand,  it  must  affirmatively  appear  that  the  losing  party  could  not  have 
been  pr^udiced  by  such  proceeding.    (Durfee  agt  Eveland,  8  Barb.  4.) 

Prlvil«s«S9  Ac,  personally  of  Justices.— The  52d  section  of  the 
jodicwiry  act,  -vrhioh  forbids  a  partner  or  clerk  of  a  judge  to  practice  before  him  "as 
attomej,  solicitor  or  counsel,"  is  not  applicable  to  a  justice's  court  (Ftfx  agt.  Jack- 
aoa,  8  Barb.  356.)  But  the  statute  declaring  that  no  judge  of  any  court  can  sit  as 
such  in  any  cause  in  which  he  is  a  party,  extends  to  justices  of  the  peace.  {Bald- 
MM  agt  McArihur,  17  Barb,  4U.) 

Appeanm^e  on  attactament. — The  appearance  of  a  defendant  before 
a  Justice,  by  attorney,  on  the  return  of  an  attachment,  supersedes  the  necessity  of 
a  summons,  and  gives  the  justice  jurisdiction  of  the  cause.  {Conway  agt.  BiichinSf 
d  Barb,  3t  8.) 

Praceedinss  supplementary  to  execatf  on. — ^The  affidavit  upon 
idiioh  proceedings  supplementary  to  an  execution  are  instituted  against  a  defend- 
ant, need  not  aU^g^  that  the  justice  by  whom  the  judgment  was  rendered  had  juris- 
diction.    It  is  Bolficient,  if  it  shonrs  the  facts  conferring  jurisdiction,  and  that  the 
judgment  yraB  oorreotly  given.    The  ex  parte  affidavit  of  a  judgment  creditor,  is  suf- 
finent  proof  of  the  return  of  an  execution  imsatisfied,  to  authorize  the  granting  of 
an  order  by  a  judge  for  the  examination  of  the  defendant,  under  the  292d  section 
of  the  Code.     Under  the  first  clause  of  section  292  a  county  judge  has  the  same 
power  to  appoint  a  referee  as  is  possessed  by  a  judge  of  the  supreme  court.    A 
judge  bas  power  to  appoint  a  referee  under  that  clause  of  the  section  without  first 
leqmring  notice  to  be  given  to  the  defendant.  '  So,  where  a  defendant  has  not 
appeared  in  the  cause,  a  referee  may  be  appointed  without  notice,  under  the  246th 
section  of  the  Code.    A  reference  may  be  ordered  in  a  special  proceeding.    The 
reference  under  chapter  S,  title  9  of  the  Code  is  of  that  character.    It  is  irregular 
to  move  at  a  general  term  of  the  court,  to  set  aside  an  order  made  by  a  county  judge 
for  the  examination  of  a  defendant  before  a  referee,  on  the  ground  of  irregularity. 
If  such  order  is  erroneous  the  remedy  of  the  defendant  is  to  apply  to  the  county  judge 
to  vacate  or  modify  it    And  if  such  application  is  denied,  it  seewit  the  defendant  may 
appeal  under  section  349  of  the  Code.    {Oonvfoy  agt  Wchira,  9  Barb,  3t8.) 

A  Justice  cannot  delegate  official  ponrer,  but  may 
specific  acts«*-Where,  in  an  action  brought  before  a  justice  against  a  sherUT 
for  an  escape,  it  becomes  material  to  inquire  at  the  trial,  at  what  time  the  aumtnona 
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by  which  the  suit  was  oommenoed  was  issaed ;  and  there  is  eridenoe  tendizi^  ta 
show  that  the  sammons  was  illegal  and  Toid,  hy  reasoa  of  its  iu>t  haying:  been 
issued  hj  the  Justice  in  person,  bat  by  his  clerk,  in  pursoanoe  of  his  directioas  ; 
the  defendant  has  a  right  to  have  submitted  to  the  Jary  the  questionsi  what  ^vrera 
the  instructions  given  by  the  justice  to  his  clerk,  and  whether  they  were  complete^ 
so  as  to  enable  the  derk  to  issue  the  summons  without  the  ezerdse  of  any  diacxe- 
tion  on  his  part,  or  direotioDs  from  any  other  person.  If  the  court  takes  tlioee 
questions  flrom  the  jury,  and  decides  that  the  summons  was  lawfully  issued,  tiia 
judgment  will  be  reverasd,  and  a  new  trial  granted.  A  justice  of  the  peace  cannot 
delegate  any  part  of  his  ofiicial  power  or  authority  to  another.  Tet  ^  seemg  tiiat 
he  may  depute  another  to  do  a  specific  act,  witiiout  vesting  in  him  any  diseretioii. 
(BorrodaOe  agt  Leek,  9  Barb,  611.) 

Recalling  of  Wltnowoi*  On  the  trial  of  a  cause  In  a  justice's  qoart* 
and  after  the  parties  had  rested,  and  while  the  counsel  were  summing  up,  a  witneos 
was  permitted  to  be  recalled,  notwithstanding  the  defendants  objection,  to  state 
how  he  swore  in  relation  to  a  particular  &ot  to  which  he  had  been  examhied. 
ffdd,  not  to  be  error.  Whether  a  witness  shall  be  recalled,  or  not,  after  the  .partiee 
have  closed  their  proofs,  rests  in  the  sound  discretion  of  the  court  When  there  is 
no  material  defeet  in  the  prooi^  the  court  ought  not  to  disturb  the  judgment  of  the 
court  below,  for  a  difference  of  opinion  on  tiie  weight  of  the  eviaence.  (Jhmekie 
agt.  Kocker,  11  Barb,  3S7.) 

Appearance  of  the  Jufltlce  at  the  hour  appointed. — ^It  is 

not  sufficient  cause  for  the  reversal  of  a  judgment  rendered  by  a  justice  of  the 
peace  on  the  return  of  a  summons,  that  the  justice  did  not  appear  at  the  place 
named  in  the  summons  for  the  trial,  until  half  past  three  o'clock,  when  the  sum- 
mons was  returnable  at  one  o'clock,  P.  M.,  if  the  defendant  was  present  at  the  trial, 
although  he  did  not  appear  in  the  suit    {OomOl  agt  Bmnattf  11  Barb.  667.) 

Jurisdiction  to  istne  procett  under  non-lmpritonmeuE 

act*— In  order  to  obtain  a  summons  returnable  in  two  days,  under  section  33  of 
the  non-imprisonment  act,  the  justice  must  be  ftimisbed  with  the  same  proof  of  tixe 
non-reeidenoe  of  the  defendant  as  was  required  by  the  provisions  of  the  Revised 
Statutes,  to  authorize  the  issuing  of  a  warrant  against  such  defendant,  and  in  addi- 
tion thereto  the  affidavit  of  the  applicant  for  such  summons  should  state  that  the 
cause  of  action  is  founded  upon  a  daim  arising  on  a  contract,  according  to  the  pro- 
visions of  section  31  of  said  act  Until  such  proof  is  made,  the  Issuing  of  a  short 
summons  is  wholly  unauthorized,  and  the  justice  will  acquire  no  jurisdiction  of  the 
case.  ( Waters  agt.  WkitUnwre,  13  Barb.  634.)  An  action  brought  in  a  justice's 
court  against  an  attorney,  to  recover  back  money  which  it  is  claimed  that  he  has 
taken  from  the  plaintiff  by  charging  illegal  fees  in  bills  of  costs  collected  of  him,  is 
not  to  be  reganled  as  an  action  of  assumpsit  based  upon  an  implied  promise.  It, 
therefore,  is  not  an  action  for  money  due  upon  contract^  express  or  implied,  within 
the  meaning  of  the  first  section  of  the  act  of  April  26, 1831,  and  consequentiy  the 
provision  of  the  act  abolishing  imprisonment  for  debl^  arising  upon  contract,  does 
not  apply  to  the  case,  and  a  justice  of  the  peaoe  has  no  jurisdiction  to  issue  a  short 
sunmions  against  a  defendant  residing  out  of  the  county.  But  if  such  an  action 
were  to  be  regarded  as  based  upon  an  implied  promise,  it  is  exempted  from  the 
operation  of  the  provisions  of  the  act  of  April  26,  1831,  allowing  a  short  summonsi, 
hy  the  2d  and  30ih  sections  of  that  act,  on  the  ground  that  an  attorney  is  a  public 
officer  J  and  that  it  is  official  misconduct  in  him  to  charge  and  receive  more  fees  for 
any  service  tiian  the  statute  allows.  A  short  summons  cannot  be  issued  in  any 
case  against  a  defendant  who  is  a  non-resident  of  the  county,  except  when  the 
plaintiff's  demand  arises  on  contract,  express  or  implied.  ( WakrM  agt  W1UUemor% 
32  Barb.  693.) 

Jury  must  be  put  in  charge  of  a  conttable.— In  suits  before 
Justices  of  the  peace,  the  jury  must  always  be  put  in  charge  of  a  constable  sworn 
to  attend  them ;  unless  they  find  a  verdict  on  the  spot,  without  leaving  thdr  seats. 
And  this,  whether  the  jury  retire  from  the  court,  or  the  court  leaves  them  alone  in 
the  court  room.    {Douglass  agt  Blaekfman,  14  Barb,  381.) 

JEteceiviuff  verdicts. — A  justice  of  the  peace  cannot  receive  a  verdict 
unless  the  plaintiff  is  present,  or  some  one  appears  for  him.  If  it  is  fairly  to  be  infer- 
red from  tlio  justice's  reium  that  he  received  a  verdict  in  the  absence  of  the  plain- 
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tii(  a  judgment  entered  thereon  will  be  zevecaed.  {Douglau  agt  Blackman,  14 
Btarh.  381.)  Where  a  oanae  was  tried  before  a  justioe  and  a  jtuy,  on  the  lltb  of 
Maidi,  and  the  justice  returned  that  when  the  jury  had  agreed  upon  their  yerdict, 
fhej  returned  into  oourt  and  deliyeied  the  same  to  the  justioe ;  whereupon  the 
Joi&ie  rendered  a  judgment  in  fayor  of  the  p]ainti£f  for  the  amount  of  the  verdict, 
on  the  13th  of  March;  AeU;  that  it  might  ftirly  be  inferred  that  the  judgment  was 
given  on  receiving  the  verdict,  and  that  though  the  trial  was  commenced  on  the 
11th,  it  was  to  be  presumed  the  verdict  was  not  rendered  untQ  the  12th  of  March. 
(.Skittwagt.  Qua,  16  Barb.  132;  and  ste  Wiseman b^. Panama  BR.  Oo^  1  Hilt.  300.) 

£rideBce  on  booh,  aeoomnt. — ^If  the  proof  is  in  other  respects  sufS- 
aen^  a  single  witness  is  enough  to  prove  the  oonectness  of  a  book  of  account,  so 
as  to  render  it  competent  evidence.  The  eredU  of  the  book  may  be  greatly  weak- 
ened when  it  rests  upon  the  testimony  of  a  single  witness,  but  it  is  emr^MteTit  if  the 
vxtnees  testifies  to  all  the  requisite  prehminary  &ctB.  (BeaUie  agU  Qia,  15  Bcvrh. 
132.)  Books  of  account  are  not  ineompetent  evidenca  They  were  always  a  low 
qwdes  of  evidence^  but  they  are  allowed  to  be  soms  evidence,  and  if  eorroborated, 
Will  snslain  a  judgment,  and  especiaJQy  when  the  aooount  is  made  a  part  of  the 
ownplaint  and  sworn  ta  Tbib  memoranda  of  a  sawyer  made  upon  boards  and  slips 
of  paper,  if  Unily  copied  into  a  regular  book  of  account,  make  it  a  book  of  original 
entries.  {DiKiwn  agt  PowtU,  16  How,  467.)  If  a  party  makes  the  books  of  his 
adversary  evidence  hi  his  fikvor  to  prove  his  credit,  ke  is  bound  to  take  the  whole 
aeeount  together,  and  admit  tiie  whole  of  the  debit  side  of  the  account  The  rule 
is  the  same  whether  the  books  are  produced  by  tiie  plamtiff  or  the  defendant. 
{Bigdow  agt  Sankden^  22  Barb.  147.)  After  books  of  acoount  have  been  introduced 
hi  evidence  on  a  trial  before  a  justice^  they  become  the  property  of  both  partiei,  as 
evidence  in  the  cause,  and  the  party  producing  them  cannot  be  allowed  to  with- 
draw them  from  the  consideration  of  tiie  jury  wiUiout  the  consent  of  the  opposite 
party.    (CUnion  agt  Bowland^  24  BaH>.  634.) 

l^eciiioB  of  inry  on  4|ueitiont  of  fact.— The  decision  of  a  jury  in 
a  justice's  court,  upon  a  question  of  iSAct  is  eondusive.  Although  against  the 
weight  of  evidence,  the  county  court,  on  appeal,  cannot  property  disturb  the  ver- 
dict It  is  only  when  the  facts  of  a  case  are  undisputed,  or  the  evidence  is  not  con- 
flicting^ and  is  free  fiom  reasonable  doubt,  that  sudi  a  verdict  can  be  set  aside  as 
aontrary  to,  or  against  evidence.  (Btmutt  agt  Beott,  18  Bairb,  347 ;  Bogers  agt 
Ackennan,  22  id,  134;  Bigekw  ngL  Sanders,  id  147;  Airier  agt  Amoux,  18  How, 
286.)  Where,  upon  a  trial  before  a  justice,  there  is  no  conflict  in  the  evidence,  but 
the  testimony  is  clear  and  undisputed,  and  shows  a  cause  of  action  entitling  the 
plaintiff  to  recover,  a  judgment  in  fhvor  of  the  defendant,  although  rendered  upon 
the  verdict  of  a  jury,  will  be  reversed.    (Fish  agt  Skut,  21  Barb,  333.) 

Bridenee  by  experts. — ^A  justice  of  the  peace,  on  a  trial  before  him,  is 
the  proper  judge  of  the  question  whether  a  witness  is  competent  to  testify  as  an 
expert  Yet  if  he  misjudges,  it  is  as  much  an  error  as  if  he  miidudgee  on  any  other 
question.  It  is  not  a  question  of  discretion,  so  as  to  render  the  judgment  of  the 
justice  oondustve.  Aiter  a  witness  has  testified  that  he  is  a  brick  and  tile  maker, 
and  that  he  has  made  tile  two  seasons,  and  brick  nineteen  years,  he  should  be  held 
qualified  to  answer  the  questions,  ^  What  is  the  proper  waf  to  put  the  tile  in  the 
kiln  for  burning  ?"  and  **  What  would  be  the  eflfect  of  these  tile  lying  flatwise, 
instead  of  on  end,  upon  the  bum  ?"  Other  evidence  having  been  given,  showing 
the  pertinency  of  these  questions.  {Wiggins  tigtWdOace,  19  Barb.  338.)  Wi^ 
neases  acquainted  with  the  v^ue  of  personal  property  may  teetafy  to  their  opinion 
of  its  valne.  The  rule  tiiat  witnesses  must  state  facts,  and  not  opinions,  has  no  ap- 
plication. (Rogtrs  agt  Aekerman,  22  Barb.  134.)  A  witness  testifying  that  he 
knows  a  particular  stove,  and  is  acquainted  with  the  value  of  stoves,  is  within  the 
rule  which  authorizes  a  witness  to  fix  a  value  upon  property.  {Smith  agt.  HiU, 
S2  Barb.  666.)  ^K 

Tenire  for  fury.— The  provision  of  the  statute  prescribing  the  time  within 
which  a  venire  for  a  second  jury,  upon  a  discharge  of  the  first  by  a  justice  for  their 
failure  to  agree,  shall  be  made  returnable  (2  R.  S.  245,  §  111),  was  designed  for  the 
convenience  of  the  parties,  and  a  compliance  with  it  may  be  waived  by  their  cod- 
senting  that  the  process  be  returnable  at  a  later  period.  Where  the  return  of  the 
jufltiee^  after  stating  the  discharge  of  the  first  jury,  added,  '*  I  then  proposed  to  the 
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parties  to  postpone  the  cftiue  until  the  Iftk  day  of  Maj,  1863,  at  &c.,  to  ^vUeh 
neither  party  made  any  objection ;  I  then  issaed  another  yenire,"  returnable  at  &e 
time  and  place  proposod ;  heiidf  that  it  must  be  inferred,  upon  the  principle  that 
every  reasonable  intendment  is  to  be  made  in  support  of  a  judgment,  that  the  par- 
ties understood  the  proposition,  and  said  notiilng  indicating  dissent,  or  be  con- 
cluded ;  and  that  the  omission  to  object  was  equivalent  to  an  express  consent  to 
the  postponement  In  such  a  case  a  consent  in  express  terms  is  not  neoeBsarjr- 
(FHero  agt  Reynolds,  20  Barb,  276.) 

Defence  of  §tatate  of  limltatioiu. — ^Afber  a  defendant  has  inter- 
posed the  defence  of  the  statute  of  limitationB,  in  a  justice^s  court,  nothing  short  of 
his  express  consent  will  operate  as  a  waiver  of  suoh  defence.  The  &ct  that  eruoh 
defence  was  not  mentioned  on  the  trial,  nor  the  attention  of  the  justice  called  to  it» 
aad  that  judgment  was  given  for  the  plaintifr  by  the  justice,  without  thinking  of  the 
defence,  is  no  wiuver  of  the  defendant's  right  to  have  the  judgment  reversed,  while 
it  appears  to  be  wrong  from  the  evidence.  A  cause  of  acstion  may  be  established 
by  proof  of  the  defendant's  admissions,  where  the  justice  believes  those  that  make 
against  him,  and  disbelieves  those  that  maJce  in  his  favor,  the  latter  being  inoon- 
sistent  and  contradictory.  {Pti^idd  agt.  JacohSj  21  Barb,  336.)  The  fact  that  a 
justice's  judgment,  on  which  an  action  is  brought,  was  recovered  more  than  six  yean 
before  suit  commenced,  is  no  cause  for  reversing  a  judgment  given  upon  it,  where 
the  defendant  did  not  appear  in  the  latter  suit,  and  pl^  the  statute  of  limitatioDflL 
Although  the  statute  applicable  to  justices'  courts  declares,  that  in  case  a  defendant 
does  not  appear  and  answer,  the  plaintiff  cannot  recover  witho«t  proving  Ms  case, 
the  plaintiff  need  not  disprove  any  defence  that  must  be  specially  pleaded  to  be 
available  to  the  defendant  All  that  the  plaintiff  is  obliged  to  prove  in  such  a  case 
ia  enough  to  entitle  him  to  recover,  if  the  allegations  in  the  complaint  were  denied 
generally  by  an  answer. 

Costs  and  fees  of  fnstlccls  of  tlie  peace.-^  i.  Justices  of  the 

peace  in  the  state  shall  hereiiEter  be  allowed  and  reoeive  the  fees  hereinafter  stated, 
for  the  following  services  in  civil  causes :  for  a  summons,  fifteen  cents ;  for  war- 
rant, attachment,  or  transcript  of  judgment,  twenty-five  cents ;  adjournment,  twenty* 
five  cents;  for  each  subpoana,  five  cents;  admimstering  an  oath,  five  cents;  filing 
every  paper  necessary  to  be  filed,  five  cents ;  swewing  a  jury,  twenty-five  cents ; 
swearing  a  constable,  five  cents ;  trial  of  an  issue  of  faot^  in  case  of  appearance  and 
answer,  fifty  cents ;  entering  judgment^  twenty-five  cents ;  taldng  affidavit,  tea 
cents;  drawing  any  bond,  twenty-five  cents;  receiving  and  entering  verdiet  of 
jury,  twenty  cents ;  venire,  twenly-five  cents ;  drawing  affidavits,  appUcatlons  and 
notices,  where  required  by  law,  five  cents  per  folio ;  execution,  twenty-five  cents ; 
fer  the  renewal  of  the  same,  twenty-five  cents ;  for  making  a  return  to  an  appeal, 
two  dollars ;  a  warrant  for  the  apprehension  of  any  person  eharged  with  any  viola- 
tion of  the  laws  concerning  the  internal  police  of  the  state,  or  with  being  the  father 
of  a  bastard,  twenty-five  cents;  indorsing  any  such  warrant,  issued  fh)m  another 
county,  twenty-five  cents ;  a  summons  for  any  offence  relating  to  the  internal  po- 
lice of  the  state,  or  in  case  of  any  special  proceedings  to  reoover  the  possession  of 
land,  or  otherwise,  twenty-five  cents;  for  drawing  a  record  of  oonviction  for  con- 
tempts and  other  special  cases,  fifty  cents ;  an  execution  upon  any  such  conviction, 
twenty-five  cents;  a  warrant  of  commitment,  for  any  cause,  twenty-five  cents ;  for 
a  precept  to  summon  a  jury  in  special  cases,  thirty-five  cents ;  swearing  such  jury, 
twenty-five  cents;  hearing  the  matter  concerning  which  a  jury  is  summoned,  fifty 
cents ;  receiving  and  entering  their  verdict,  twenty  cents;  for  a  view  of  premises 
alleged  to  be  deserted,  fifty  cents ;  hearing  an  appliostion  for  a  commission  to  ex- 
amine witnesses,  fifty  cents ;  for  every  order  for  such  commission,  and  attending^ 
settling  and  certifying  interrogatories,  fifty  cents ;  for  taking  depositions  of  wit- 
nesses, upon  an  order  or  co^pmission  issued  by  some  court  in  this  or  a  foreign  state 
or  territory,  five  cents  per  folio,  and  for  making  the  necessary  return  and  certifi- 
cates thereto,  fifty  cents.  §  2.  Whenever  judgment  shall  be  rendered  in  a  court 
of  a  justice  of  the  peace,  in  civil  actions,  it  ehsJl  be  with  costs  of  the  suit ;  but  the 
whole  amount  of  the  items  of  such  costs,  to  be  included  in  the  entry  of  judgment^ 
except  charges  for  the  attendance  of  witnesses  from  another  county,  shall  not  in 
any  case  exceed  the  sum  of  five  doUars,  unless  such  suit  shall  be  a(^oumed  more  than 
once  at  the  request  and  on  motion  of  the  party  against  whom  judgment  shall  be 
finally  rendered,  and  in  such  case  the  costs  of  such  additional  acyoumment  may 
be  included  in  the  entry  of  judgment. 
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TITLE  VIL 

OP  JUSTICES  AND  OTH£B  INFERIOR  COURTS  IN  CITIES. 

Chapter  I.  The  marine  court  of  the  city  of  New-  York, 

II.  The  justices'  {district)  courts  in  the  city  of  New- York. 

ill.  The  justices^  courts  of  cities. 

TV.  Oeneral  provisions. 

Chapter  I. — The  marine  court  of  the  city  of  New-  York. 

%  65,  Its  jurisdiction — which  is  altered  and  amended  by  subse- 
quent statutes  mentioned  herein. 

The  marine  court  of  the  city  of  New- York  shall  have  juris- 
diction in  the  following  cases,  and  no  other : 

1.  In  actions  similar  to  those  in  which  courts  of  justices  of 
the  peace  have  jurisdiction,  as  provided  by  sections  53  and  54. 

2.  In  an  action  upon  the  charter  or  a  by-law  of  the  corporation 
of  the  city  of  New-York,  where  the  penalty  or  forfeiture  shall 
exceed  twenty-five  dollars,  and  not  exceed  one  hundred  dollars. 

3.  In  an  action  between  a  person  belonging  to  a  vessel  in  the 
merchant  service,  and  the  owner,  master  or  commander  thereof, 
demanding  compensation  for  the  performance,  or  damages  for 
the  violation  of  a  contract  for  services  on  board  such  vessel, 
during  a  voyage  performed,  in  whole  or  in  part,  or  intended  to 
be  performed,  by  such  vessel,  though  the  sum  demanded  exceed 
one  hundred  dollars. 

4.  In  an  action  by  or  against  any  person  belonging  to  or  on 
board  of  a  vessel  in  the  merchant  service,  for  an  assault  and 
battery  or  false  imprisonment,  committed  on  board  such  vessel, 
upon  the  high  seas,  or  in  a  place  without  the  United  States,  of 
which  the  ordinary  courts  of  law  of  this  state  have  jurisdiction, 
though  the  damages  demanded  exceed  one  hundred  dollars. 
But  nothing  in  this  or  the  last  preceding  subdivision  of  this 
section,  shall  give  the  court  power  to  proceed  in  any  of  the 
cases  therein  referred  to,  as  a  court  of  admiralty  or  maritime 
jurisdiction. 

"471  act  in  relation  to  the  marine  court  of  the  city  of  New-  York. 
Passed  April  17,  1852." 

Three  Jnstiees  of  marine  court  to  be  elected, — "  §  1.  There 
shall  be  elected  at  the  next  general  election  to  be  held  in  and  for  the  city  and 
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county  of  New- York,  on  the  first  Tneeclaj  after  the  first  Monday  of  November  next, 
three  justices  of  the  marine  court  of  the  ci^  of  New-Yoik,  and  all  the  proTiaions 
of  the  law  in  relation  to  the  general  elections  In  the  dty  and  county  of  New-Torlc 
shall  apply  to  the  election  of  said  justices." 

To  be  classified  by  lot,  after  Totes  are  eaniTassed.— "  g  2. 

The  justices  so  elected  shall,  unme<UateIy  after  the  votes  are  canvassed,  be  dassifled. 
by  lot,  to  be  publicly  drawn  by  the  register  and  derk  of  the  city  and  county  of 
New-York,  in  the  presence  of  Uie  mayor  or  recorder  of  said  city,  and  the  certificate 
of  such  drawing  and  dassifisation  shall  be  signed  by  such  register  and  cleric,  and  by 
the  attending  mayor  or  recorder,  and  filed  In  the  offices  of  the  register  and  derk. 
The  classes  shall  be  numbered  first,  second  and  third,  according  to  the  term  of 
service  of  each ;  the  first  class  being  that  which  has  the  shortest  time  to  serve. 
The  term  of  office  of  each  of  such  justices  shall  commence  on  the  second  Tuesday  of 
May,  one  thousand  eight  hundred  and  fifty-three;  and  the  term  of  the  justice  of 
the  first  class  shall  expire  on  the  31st  day  of  December,  1865 ;  of  the  justice  of  the 
second  dass  on  the  thir^-first  day  of  December,  1867 ;  and  of  the  justice  of  the 
third  dass  on  the  thirty-flzst  day  of  December,  1869." 

Terms  of  office. — "§  3.  After  the  expiration  of  the  terms  of  office  under 
such  dassiflloation,  the  term  ofoffioe  of  all  the  justices  of  the  said  marine  court  shall 
be  six  years,  and  one  justice  shall  be  dected  at  the  expiration  of  every  two  years ; 
and  any  vacancy  occurring  in  the  offices  created  by  tUs  chapter,  shall  be  fiUed  in 
the  manner  prescribed  by  law  for  filling  vacancies  in  the  offices  of  the  justices  of 
the  superior  court  of  the  dty  of  New- 1  oxk.*' 

Clerk  of  marine  court  to  be  api^Uited.^"  S  4.  There  shall  be 
appointed  by  the  supervisors  of  the  city  and  ooun^  of  New- York,  on  or  before  the 
second  Tuesday  of  May,  in  the  year  one  thousand  eight  hundred  and  fifty-three,  and 
on  or  before  the  first  day  of  January  in  every  four  years  thereafter,  a  derk  of  the 
marine  court,  whose  term  of  office  shall  commence  on  the  second  Tuesday  of  May, 
one  thousand  eight  hundred  and  fifty-three,  and  hold  hiB  office  until  the  thirty-first 
day  of  December,  one  thousand  eight  hundred  and  fifty-seven,  unless  sooner  removed 
for  cause.  The  derk  subsequently  appointed  as  aforesaid,  shall  hold  bis  office  for 
the  term  of  four  years  fSrom  the  thirty-first  day  of  Deoember  next  following  his 
appointment,  unless  sooner  removed  for  o^use." 

Compensation  of  Jastlces  and  clerk. — *'  §  6.  The  said  justices 
and  the  clerk  shall  each  receive  an  annual  compensation,  to  be  fixed  by  the  super- 
visors of  the  dty  and  county  of  New-York,  and  whidi  shall  not  be  diminished 
during  their  term  of  office,  and  which  shall  be  in  lieu  of  all  fees  and  perquisites,  and 
upon  such  compensation  being  so  fixed,  all  provisions  of  law  providing  for  any 
otiier  compensation,  are  therefh>m  repealed." 

Amendnaent  to  act  of  1818.^"  §  &  The  words  'twenty-five  dollars,' 
first  occurring  in  the  one  hundred  and  thirty-fourth  section  of  the  act  entitled,  *Aii 
act  to  reduce  several  laws  relating  partioulariy  to  the  dty  of  New-York^  into  one 
act,'  passed  April  9,  1813,  is  so  amended  as  to  read  '  fifty  dollars.' " 

Parts  of  Revised  Statutes  to  apply. — '*§  7.  Section  ten  and  sub- 
divisions one,  two,  three,  four,  five  and  six,  and  also  sections  eleven,  twelve,  thirteen, 
fourteen  and  fifteen,  of  chapter  third,  part  third,  and  title  second  of  the  Revised 
Statutes,  concerning  crimlnid  contempts,  and  aU  provisions  of  law  for  enforcing  a 
compliance  with  said  sections  and  subdivisions,  shall  apply  to  the  marine  court  oi 
the  city  of  New-York." 

Po'wers  of  the  court* — "%  8.  It  shall  be  lawfiil  for  the  said  court  to 
issue  commissions  to  take  testimony  oiwitnesses  residing  out  of  the  dty  and  county 
oi  New-Yoric,  and  to  be  read  on  the  trials  of  actions  pending  in  said  court,  in  the 
same  manner  as  justices  of  the  peace  now  by  law  are  authorized  to  do,  which  power 
and  authority  is  hereby  extended  so  as  to  authorise  comminions  to  ianie  out  of  the 
state  of  New- York." 

Jurisdiction  extended  In  certain  cases.—"  §  9.  In  all  cases  in 
which  the  jurisdiction  of  the  said  marine  court  is  now  limited  so  that  there  can  be 
no  recovery  therein  for  a  larger  amount  than  one  hundred  dollars,  the  jurisdiction  is 
hereby  extended  so  that  in  such  actions  the  recovery  of  either  party  may  hereafter 
be  to  the  amount  of  two  hundred  and  fifty  dollars,  with  the  costs  as  now  allowed 
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by-  law  in  said  ooxnrt,  and  in  addition  thereto,  in  cases  of  de&nlt)  where  defendant 
does  not  appear,  when  such  recovery  shall  exceed  the  sum  of  one  hundred  dollars, 
the  sum  of  flye  dollars ;  and  in  all  such  cases,  when  an  issue  shall  be  joined  and  a 
trial  had,  the  sum  of  ten  dollars." 

T«  lM»  ivmished  DVitli  a  teal* — *'  §  10.  The  common  council  of  the 
dty  of  New-Tork  shaU  provide  the  clerk  of  the  marine  court  with  $  seal,  such  as 
tfaey  deem  proper,  which  seal  so  furnished  shall  be  the  seal  of  the  said  oourt.  But 
nothing  herein  contained  shall  authorize  said  oourt  to  issue  certificates  of  natural- 
ization.*' 

Triato  smy  be  ipoitp^aed. — "  g  11.  If,  in  any  suit  to  be  brought  in  the 
marine  court,  before  tiie  said  justices,  the  plaintiff  shall  make  oath  that  he  or  she 
cannot,  for  the  want  of  some  material  evidence  or  witness,  safely  proceed  to  trial, 
the  ooort  may,  in  its  discretion  and  upon  such  terms  as  may  be  deemed  proper, 
p06^K>ne  the  trial  for  such  reasonable  time  as  will  enable  the  plainti£r  to  procure 
sach  evidence  or  witness;  provided  such  time  shall  not  exceed  three  calendar 
months." 

Repeal* — "  §  12.  All  former  acts  or  parts  of  acts  of  the  legislature  of  this  state 
inconsistent  with  this  act,  are  hereby  repealed." 

"  An  act  in  rdation  to  the  superior  court,  and  the  court  of  common 
pleas,  and  the  marine  court,  for  the  city  of  New- York,     Passed 
July  13,  1853,  three-fifths  being  present." 
Tbe  seTeral  coart§  to  appoint  the  neeetfiary  of ff cer«« — 

'*§  1.  The  provisions  of  section  twenty-eight  of  the  act  entitled  'An  act  to  amend 
the  act  entitled  *An  act  to  aimpliTy  and  abridge  the  practice  and  pleadings  of  the 
courts  of  this  state,'  passed  April  11,  1849,  passed  July  10th,  1861,'  shaU  apply  to 
the  oourt  of  common  pleas  for  the  city  and  county  of  New- York,  and  tbe  superior 
court  and  marine  court  of  the  said  city;  and  the  said  court  shall  appoint  the  officers 
necessary  to  attend  such  courts,  whose  salaries  shall  be  fixed  by  the  board  of  super- 
visors and  paid  out  of  the  city  treasury.    §  2.  This  act  shall  take  effect  immediately." 

"  An  act  in  relation  to  (he  marine  court  of  the  city  of  New-  York, 

Passed  July  21,  1853." 

Jarisdiction  of  marine  court. — "g  1.  The  marine  court  of  the  city 
of  New-York  shall  have  jurisdiction  over,  asd  cognizance  of,  actions  of  assault  and 
battery,  false  imprisonment,  malicious  prosecution,  libel  and  slander,  where  the 
damages  claimed  do  not  exceed  five  hundred  dollars;  and  the  costs  in  all  such 
actions,  when  prosecuted  in  any  other  court  in  the  city  of  New  York,  are  hereby 
limited  to  the  amount  which  would  have  been  recovered  in  said  marine  court,  if 
prosecuted  therein;  but  in  no  such  action  shall  the  costs  exceed  the  damages 
recovered." 

Extended. — "  §  2.  In  cases  where  the  jurisdiction  of  the  said  court  is  now 
limited,  so  there  oan  be  no  recovery  therein  for  a  larger  amount  than  two  hundred 
and  fif^  dollars,  the  jurisdiction  is  hereby  extended,  so  that  in  such  cases  the  re- 
coveiy  of  either  party  may  hereafter  be  to  the  amount  of  five  hundred  dollars,  not- 
withstanding that  the  accounts  of  both  parties  may  exceed  four  hundred  dollars." 

Amendment. — "g  3.  Section  nine  of  chapter  389  of  the  Laws  of  1862  is 
hereby  amended,  so  as  to  read  as  follows :  '  In  all  actions  commenced  in  said  court, 
where  the  amount  recovered  shall  be  onehimdred  dollars  or  more,  the  plaintiff, 
where  tbe  defendant  does  not  appear,  shall  recover  the  sam  of  seven  dollars,  and  in 
all  such  cases  where  an  issue  shall  be  joined  and  a  trial  had,  the  sum  of  twelve  dol- 
lafs,  as  costs,  in  addition  to  the  fees  now  allowed  by  law.' " 

Addttf  onal  costs. — "  g  4.  If  judgment  be  given  against  the  plaintiff  for 
any  cause  in  any  such  action,  after  an  appearance  by  the  defendant,  the  defendant 
shall  recover  seven  dollars,  where  judgment  is  rendered  without  a  trial,  and  ten 
dollars  where  a  trial  shall  have  been  had,  in  addition  to  the  costs  now  allowed  him 
by  law ;  and  where  a  trial  shall  be  postponed,  on  cause  shown,  after  regular  notice, 
the  oourt  may  impose  costs  to  the  amoimt  of  five  dollars,  besides  disbursement^  as 
a  condition  of  the  postponement." 

6 
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Ponrers  of  Justices.— **§  6.  Any  one  of  the  jnstaces  of  said  court  shall 
have  the  power  to  open  defaults,  on  such  terms  as  may  be  just  and  proper,  in  all 
actions  tried  before  him ;  and  an  appeal  may  be  taken  upon  the  same,  firom  a  jud^ 
ment  entered  by  a  direction  of  a  single  justice  of  the  said  court,  to  the  justices 
thereof,  at  a  general  term,  in  the  same  manner  and  with  the  like  effect  as  appeals 
in  the  supreme  court  from  the  decision  of  a  single  judge  to  the  general  term,  and 
the  same  costs  and  disbursements  allowed,  aa  on  appeals  from  justice's  court  to  the 
oommon  pleas ;  the  justices  of  said  court  may  appoint  general  terms  of  said  court  at 
such  time  as  they  deem  proper." 

Repeal. — "§  6.  All  acts  and  parts  of  acts  in  conflict  with  the  provisions  of  this 
act  are  hereby  repealed.    §  7.  This  act  shall  take  effect  immediately.'' 

"  An  act  in  relation  to  the  marine  court  of  the  cUy  of  New-  York, 

Passed  April  7,  1857,  three-fifths  being  present." 

Summons  and  other  process,  how  served  and  returned. — 

"  §  I.  Hereafter  all  summonses  issuing  out  of  the  marine  court  of  the  dty  of  Ne-w- 
Tork  may  bo  served  by  the  sheriff  of  the  city  and  county  of  New- York,  or  by  any- 
other  person  not  a  party  to  the  action ;  the  serrice  shall  be  made  and  the  summons 
returned,  with  proof  of  the  service,  to  the  clerk  of  said  court  within  the  time  now- 
prescribed  by  law  for  the  service  and  return  of  summonses  in  said  court;  all  other 
process  issuing  out  of  said  court  shall  be  directed  to  and  served  by  the  sheriff  of  the 
city  and  county  of  New  York." 

Fees  for  service* — "  §  3.  The  same  fees  shall  be  paid  for  the  service  of  any 
BummoDS  or  other  process  issuing  out  of  said  marine  court  as  are  now  required  to 
be  paid  for  the  service  of  the  same." 

l¥heu  served  by  any  other  person  than  the  sheriff* — 

*'  g  3.  When  the  summons  shall  be  served  by  any  other  person  than  the  sheriff  of 
the  city  and  county  of  New- York,  the  like  affidavit  of  such  service  shall  be  made 
by  the  person  making  the  same  as  is  now  required  by  the  rules  of  the  supreme 
oourt  of  this  state." 

Complaint  to  he  verified  and  served  mrith  the  summons 
— failure  to  answer. — "§  4.  The  plaintiff  in  the  action  shall  cause  to  be 
served  with  the  summons,  a  copy  of  his  complaint,  which  complaint  shall  be  duly 
verified  and  shall  state  the  amount  for  which  he  demands  judgment ;  and  if  the  de- 
fendant shall  fail  to  answer  on  the  return  of  said  summons,  and  the  action  be  upon 
contract,  the  clerk  ot  the  said  court,  or  one  of  the  justices  thereof,  shall  render  judg- 
ment against  the  said  defendant  for  the  amount  demanded  in  said  complaint, 
together  with  costs." 

Ansiver  to  he  in  writing— adjournment* — "  §  5.  On  the  return 
of  said  summons,  if  the  defendant  shall  appear,  he  shall  put  in  a  written  answer  to 
the  complaint,  duly  verified.  The  clerk  may  thereupon  adjourn  the  cause,  by  con- 
sent of  parties,  to  any  day  they  may  designate." 

I>eput|r  cleriL  and  tmro  assistants,  appointed*— "  §  6.  There 
may  be  appointed  by  the  clerk  of  said  court,  a  deputy  clerk  and  two  assistant  clerks, 
who  shall  hold  their  office  at  the  pleasure  of  the  said  clerk.  The  deputy  clerk  shall 
perform  all  the  duties  of  the  dork  during  his  absence  or  inability  to  act.  The  said 
deputy  and  assistant  clerks  shall  receive  an  annual  compensation,  to  be  fixed  by  the 
supervisors  of  the  city  and  county  of  New- York." 

Fees* — "  §  7.  At  the  time  of  issuing  any  summons,  attachment  or  warrant,  the 
party  applying  therefor  shall  pay  to  the  said  clerk  the  sum  of  one  doUar ;  and  if  a 
trial  shall  be  had  in  the  action  so  commenced,  the  plaintiff  therein  shall  pay  to  the 
said  clerk  an  additional  sum  of  two  dollars  and  fifty  cents,  which  said  sums  shall  be 
received  in  lieu  of  all  other  fees  now  required  by  law  to  be  paid  the  said  clerk." 

JEtepeai* — "  §  8.  All  acts  or  parts  of  acts  inconsistent  with  the  provisions  of 
this  act,  are  hereby  repealed.    §  9.  This  act  shall  take  effect  immediately." 
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Chapter  II. — Thtjuaiicea^  courts  in  the  city  of  New-  York. 

%  66.  Their  jurisdiction.  (This  section  is  mostly  superseded 
by  Bubeequent  statutes,  wbicH  follow  herein :) 

The  assistant  justices'  courts  in  the  city  of  New -York,  shall 
hereafter  be  styled  the  justices'  courts  in  the  city  of  New- York, 
and  shall  have  jurisdiction  in  the  following  cases: 

1.  In  actions  similar  to  those  in  which  justices  of  the  peace 
have  jurisdiction,  as  provided  by  sections  68  and  64. 

2.  In  an  action  upon  the  charter  or  a  by-law  of  the  corpora- 
tion of  the  city  of  New- York,  where  the  penalty  or  forfeiture 
shall  not  exceed  one  hundred  dollars. 

"  An  act  in  relation  to  the  justices^  courts  in  the  dty  of  New-  York. 

Passed  April  17, 1851." 

Clerks  may  take  af ftdarlts.— '*  §  1.  The  derk  of  efteh  of  the 
jiistioes*  coorts  in  the  city  of  New  York,  by  Tiitue  of  hia  offloe,  shall  hare  power 
to  take  affidavits  and  to  administer  oaths  in  said  city,  with  the  like  effect  as  if  he 
was  a  derk  of  a  oourt  of  reoord.    g  2.  ThU  act  shall  tako  effect  immediately.'* 

"  An  act  in  rdatdon  to  taking  testimony  conditionaUy  to  be  read  on 
the  trials  of  actions  pending  in  justices'  courts  in  tie  city  ofNew^ 
York,  and  to  amend  an  '  Act  in  relation  to  justices  and  police 
courts  in  the  city  of  New-York,^  passed  March  80,  1828,  and  as 

the  same  has  been  amended.    Passed  April  16|  1862." 

Jattlces*  conrto  to  lie  styled  district  courts* — "  §  l.  The  Jos* 
tices'  courts  in  the  city  of  New  York  shall  hereafter  be  styled  the  district  courts  in 
the  dty  of  New  York,  and  the  derics  of  said  courts  shall  haye  the  official  seala 
thereof  so  altered  as  to  read,  'District  court,  first  district,  (or  whateyer  district  it 
may  be,)  New-York  city,'  and  the  expense  thereof  shall  be  paid  by  the  comptroller 
of  the  city  of  New-York,  out  of  the  treasury  of  said  city." 

Testiaiony  may  be  taken  conditionally. — "  §  3.  Whenerer  any 
action  pending  in  either  of  said  courts  shall  have  been  commenced  by  ^e  actual 
Benrice  of  process,  or  where  the  defendant  shall  haye  appeared  in  the  action,  either 
psrtjr  may  haye  tiie  testimony  of  any  witness  who  is  about  to  leaye  the  city  and 
county  of  New- York,  and  will  probably  oontinue  absent  when  the  testunony  is 
required,  taken  conditionaUy,  to  be  used  on  the  trial  of  suoh  action,  in  the  same 
mumer  and  with  like  effect  as  proyided  by  article  first,  title  three,  chapter  seyen, 
of  the  Reyised  Statutes,  entitled  *  of  taking  conditionally,  the  testimony  of  wit- 
nesses within  this  state.' " 

Salaries  of  Justices  and  clerics.— "g  3.  The  salaries  of  the  Justices 
and  clerks  of  these  courts,  and  of  the  police  justices  and  police  derks,  shall  be  the 
Buoe  sum  as  fixed  by  the  board  of  superyisors  of  the  d^  and  county  of  New-York 
bj  resolution  passed  on  the  2d  day  of  January,  1852.** 

"^n  Qjct  in  relation  to  the  appointment  of  (he  police  court  clerks  and 
clerks  of  the  district  courts  in  the  city  of  New-  York.    Passed 

April  10,  1856." 

mayor  and  board  of  aldermen  to  appoint  clerks— terms 
•f  of  lice.— "  §  1.  The  mayor  of  the  city  c^  New- York,  and  the  members  of  the 
iHMrd  of  aldermen  of  said  dty,  or  a  minority  thereof!  >^u^  ^^^  ^  oonyention  when 
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directed  bj  the  board  of  aldermen,  or  a  majority  of  the  members,  and  appoint  the 
police  court  clerks  and  clerks  of  the  district  courts  in  said  city.  It  shall,  neyerthe- 
less,  be  lawful,  if  the  mayor,  after  a  notice  of  eight  dajs  from  the  board  of  alder- 
men, shall  neglect  to  appear,  for  the  members  of  the  board  of  aldermen,  or  a  majo- 
ritj  thereof;  to  proceed  and  appoint  the  clerics  of  the  said  conrts  in  the  same  man- 
ner, and  with  like  effect  as  if  the  major  was  present  The  term  of  office  of  the 
present  police  court  derks,  and  also  those  appointed  under  this  act,  shall  be  the 
same  as  the  term  of  office  of  the  district  court  derks." 

Repeal* — "  g  2.  All  acts,  or  parts  of  acts,  inconsistent  with  the  praviaions  of 
this  act  are  hereby  repealed;  but  nothing  herein  contained  shall  be  so  construed  aa 
to  affect  any  appointment  or  appointments  heretofore  made  under  the  provisiona  of 
the  act  entitled  *  An  act  to  amend  an  act  entitled  an  act  in  relation  to  justicee'  and 

EoUco  courts  in  the  dty  of  New-York,  passed  March  thirtieth,  one  thousand  eight 
undred  and  forty-eight,'  passed  AprQ  eleventh,  one  thousand  eight  hundred  and 
fifty-one.    §  3.  This  act  shall  take  effect  immediately." 

^^  An  actio  reduce  the  several  acts  relating  to  the  district  courts  in  the 
city  of  Neto-  York  into  one  act  Passed  April  18,  1857,  three- 
fifths  being  present" 

g  1.  IVimiber  of  fndielal  dtotrlcU.— *' The  dty  of  New-York  is 
divided  into  seven  judicial  districts,  in  whidi  there  shall  continue  courts  denomi- 
nated district  courts  of  the  first,  seoond,  third,  fourth,  fifth,  sixth  and  seventh  dia* 
tricts  of  that  dty  reapectiTely." 

§  9.  liocatlon  of  the  Judicial  dlttrlcts.— "  The  districts  mentk)ned 
in  the  first  section  of  this  act  are  as  follows : — 1.  The  first  district  embraces  the 
first,  second,  third  and  fifth  wards.  2.  The  second  district  embraces  the  fourth, 
sixth  and  fourteenth  wards.  3.  The  third  district  embraces  the  eighth  and  ninth 
wards.    4.  The  fourth  district  embraces  the  tenth,  fifteenth  and  soTenteenth  wards. 

6.  The  fifth  district  embraces  the  seventh,  eleventh  and  thirteenth  wards.    6.  The 
sixth  district  embraces  the  sixteenth,  eighteenth,  twentieth  and  twenty-first  wards. 

7.  The  seventh  district  embraces  the  twelfth,  nineteenth  and  twenty-second  wards. 

"-4n  act  to  divide  the  sixth  judicial  district  of  the  city  of  New-York. 
Passed  Aprfl  12, 1860,  three-fifths  being  present." 

g  1.  The  sixth  civil  Judicial  district  of  the  city  of  New-York,  now  composed  of 
the  sixteenth,  eighteenth,  twentieth  and  twenty-first  wards^  is  hereby  divided  into 
two  judicial  cUstricts,  and  the  eighteenth  and  twenty-first  wards  shall  hereafter  con- 
Btituto  the  sixth,  and  the  sixteenth  and  twentieth  wards  shall  constitute  the  eighth 
Judicial  district  in  said  city.  §  2.  The  comptroller  of  said  city  thall  procure,  or 
cause  to  be  procured,  a  suitable  place  witliin  said  eighth  district  aa  herein  deseribad, 
for  holding  a  court,  which  shall  be  held  in  the  place  so  designated.  §  3.  A  clerk 
of  said  court  shall  be  appointed  by  the  supervisors  of  said  city  and  county,  within 
sixty  days  after  the  passage  of  this  act,  for  the  term  of  six  years  ftom  the  first  day 
of  January,  one  thousand  eight  hundred  and  sixty-one.  $  4.  At  the  next  charter 
election  to  be  held  in  the  dty  of  Kew-Tork,  a  justice  shall  be  elected  for  the  said 
eighth  district,  in  the  same  manner  as  the  law  now  directs  the  justices  of  the  dis- 
tiict  courts  in  the  city  of  New- York  to  be  elected,  and  shall  hold  his  office  for  six 
years  from  January  first,  eighteen  hundred  and  sixty-one.  §  6.  The  justice  and 
the  clerk  of  said  court  shall  receive  for  their  services  the  same  compensation  as  the 
Justices  and  clerk  of  the  other  district  courts  in  said  city  receive,  and  shall  have  the 
same  powars,  perform  the  same  duties,  and  be  subjected  to  all  the  legal  provisions 
now  existmg  in  relation  to  the  district  courts  in  the  city  of  New- York.  §  6.  This 
act  shall  take  effect  immediately. 

§  3.  Jurisdiction  of  the  district  coarts.-^"  These  courts 
have  jurisdiction  in  the  following  actions: — 1.  In  actions  similar  to  those  aa  provi- 
ded by  sections  fifty-three  and  filty-four  of  the  Code  of  Procedure,  where  the  sum 
reeovered  shall  not  exceed  two  hundred  and  fifty  doUan^  notwithstanding  the 
account  of  both  parties  may  exceed  four  hundred  dollars.  2.  In  an  action  upon  the 
charter,  ordinance^  or  by-law  of  the  corporation  of  the  oXj  of  New-York,  or  a 


§  66]  DISTRICT  COUBTS,  KSW-YOBE.  85 

Btatate  of  thiB  state,  where  the  penalty  ahall  exceed  two  hundred  and  fittj  doUan. 
3.  In  any  action  commenced  in  pnnniance  of  this  section,  where  the  daim  or 
demand  shaU  exceed  the  simi  of  one  hundred  dollar^  upon  the  application  of  the 
defendanti  the  justice  shall  make  an  order  removing  the  same,  at  any  time  after 
issne  joined,  and  before  the  trial  of  the  same,  into  the  court  of  common  pleas,  hi 
and  for  the  city  and  county  of  Kew-Yoik,  upon  the  defendant  executing  to  the 
plaintiiT  an  undertaking  with  one  or  more  sufficient  sureties,  to  be  approved  of  by 
the  justice  of  the  court  in  which  such  action  is  commenced,  to  pay  to  the  plaintiff 
the  amount  of  any  judgment  that  may  be  awarded  against  the  defendant  by  tiie 
said  court  of  common  pleas." 

Ho  f  lurltdlcti^n  nrhere  both  parlies  mon*reildeiito  of  Ihe 
dftitrlct« — ^A  district  or  justice's  court  of  the  dty  of  New-Tork  has  no  jurisdiction 
of  an  action  where  both  plaintiff  and  defendant  reside  out  of  the  district.  And 
appearance  by  both  parties  and  gomg  to  trial  on  the  merits  without  objection  can- 
not confer  juriadiotion,  or  render  such  a  judgment  valid.  {Snyder  agt  Ooodnck^  2 
JE  D.  Smith,  84.) 

Acllon  against  a  foreign  Gorporatlon.*Wheie  a  district  or 
justice's  court  has  jurisdiction  of  the  subject  matter,  they  may  acquire  jurisdiction  of 
the  defendants— a  foreign  corporation,  in  an  action  brought  in  such  courts,  by  Uie 
voluntary  appearance  of  the  corporation  appearing  and  pleading  to  the  merits. 
{PanUUng  agt  The  Hudson  Manuf,  Co,,  2  K  D.  Smithy  38.) 

Executors  and  Administrators. — Executors  andadndnistratorsmay 
sue  in  theee  courts,  although  they  cannot  be  sued  in  them.  **  Whenever  a  setoff 
is  established  in  a  suit  brought  by  executors  or  administrators,  the  judgment  shall 
be  against  them  in  their  representative  character,  and  shall  be  evidence  of  a  debt 
established,  to  be  paid  in  the  course  of  administration ;  but  execution  shall  not 
issue  thereon  until  directed  by  the  surrogate  who  granted  letters  testamentary  or 
of  administration."  (2  R  5.,  ^ih  ed.,  606,  §  17.)  An  action  against  the  obligors  of 
a  bond  conditioned  for  the  faithftil  performance  of  the  duties  of  administrator,  is  an 
action  against  the  defendant  personally— and  oonsequenUy  may  be  prosecuted  in 
a  justice's  or  dUtrict  court    ( CNea  agt  MarUn,  1  £  D.  Smithy  404) 

l^hen  tnstlce  Interested* — ^The  statute  declaring  that  no  judge  of  any 
court  can  sit  as  such  in  any  cause  in  which  he  is  a  party,  extends  to  justices  of  the 
peace.  {Baldwin  agt  McArthur,  It  Barb.  414.)  A  confession  of  judgment  before 
a  ju^ce  of  the  peace  who  is  father-in-law  to  tne  plaintiff,  is  illsgid  on  the  ground 
of  relationship.    {Chc^n  agt.  ChurchO,  12  Bow,  36*7.) 

Judgments  by  confession* — ^Where  a  suit  was  oommeneed  in  a  jus^ 
tice^s  court  by  personal  service  of  a  summons,  and  bot^  parties  appeared,  and  the 
plaintiff  declared  on  a  note  for  $100,  and  the  defendant  consented  that  judgment 
might  be  rendered  against  him  for  the  amount  of  the  note,  the  judgment  was  held 
valid,  without  an  affidavit  of  the  amount  due,  or  oonfossion  in  writing,  or  proo£ 
{Galea  agt  Ward,  17  BoHf.  424.)  A  confession  of  judgment  before  a  justice  of  the 
peace  who  is  father-in-law  to  the  plahitiff,  is  iUegal  on  the  ground  of  relationship. 
{Chopin  agt  ChurehiU,  12  Houf,  367.)  A  justice  of  the  peace  had  no  power  to  take 
judgment  bv  confession  for  a  sum  greater  than  $100  under  the  Code  of  1848. 

SDamele  agt  HindMon,  6  How.  822.)    Now,  in  the  district  courts,  not  exceeding 
^250.    For  the  provisions  and  requisites  of  judgment  before  justices  of  the  peace, 
see  Cowen^e  TreecHee, 

Actions  on  Jndgments* — ^A  judgment  is  an  express  contract  of  record. 
District  justices  and  justices  of  the  peace  have  jurisdiction  of  suits  upon  judgments. 
They  are  actions  arising  on  contract  A  justice's  judgment  recovered  before  the 
Code  took  effect  is  not  within  the  provision  of  the  Code,  prohibiting  suits  upon  such 
judgments  within  two  years  alter  their  rendition.  Ji  seeme,  a  district  (formerly 
assistant)  justice's  court,  is  a  court  of  a  justice  of  the  peace,  vrithin  the  meaning  of 
the  section  of  the  Code,  which  regulates  actions  on  judgments.  {MeOuire  agt.  Gal- 
iagher,  2  Sand.  402.)  Contra.  In  JfiOe  agt  Wmelow,  (2  JE.  D.  SmUh,  18,)  it  was 
held,  that  these  district  or  justices'  courts  of  the  city  of  New-Tork,  are  not  '*  courts 
of  justices  of  the  peace"  within  tiie  meaning  of  the  Code.  And  the  7l8t  section  of 
the  Code  forbidding  tiie  commencement  of  actions  upon  judgments  in  any  court  of 
this  states  except  a  court  of  a  justice  of  the  peaoc^  without  leave  of  the  court  fo 
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good  caTise  shown,  on  notice  to  the  advene  party,  was  applicable  to  these  district 
courts,  and  also  to  tl;^  marine  court  {See  aiso  to  ffhe  aame  effod  Thompaan  a^ 
StUphen,  i  E,  D,  SmUhj  627.)  In  this  last  case  it  was  stated  that  since  the  decis- 
ion by  the  saperior  court  in  IkOwire  agt.  GaUoffher,  (2  Sand,  wpra^)  the  &3d  oeciion 
of  the  Code  has  been  amended,  by  incorporarting'  the  *l%h  subdiyision,  wlierei  n  the 
intention  of  the  legialatare  to  prohibit  actions  in  the  justices^  and  other  inferior 
courts  of  cities,  except  where  leave  has  been  granted  upon  notice,  is  apparent. 
{See  g  53,  ontfl^  ^AUiona  upon  jusUcee' judgvunieJ) 

married  WomeB* — The  appointment  of  a  next  tHend  can  be  made  by  a 
justice  of  the  peace,  in  an  action  concerning  the  separate  property  of  a  married 
woman,  in  which  the  husband  is  joined.  But  the  judgment  in  cases  relating  to  the 
wife's  separate  estate  where  the  husband  is  joined,  cannot  be  against  him  in  personam. 
These  actions  may  be  brought  in  a  justice's  or  district  court  ( Wdtker  agt.  Swttjfzee, 
3  Abb.  136.) 

§  4«  Actions,  hour  and  irhere  to  be  bronght.— "  An  action 
of  which  these  courts  have  jurisdiction  must  be  brought:  1.  In  a  court  held  in  the 
district  in  which  either  the  plaintiff  or  defendant,  or  one  of  the  plaintiffs  or  one  of 
the  defendants  resides,  unless  aU  the  plainti£Bi  or  all  the  defendants  reside  out  of 
the  city  of  New-Tork,  in  which  case  the  action  may  be  brought  in  either  of  the 
said  districts.  If  the  justice  be  either  a  party  to  the  action,  or  a  necessary  witness 
therein,  or  otherwise  disqualified  from  trying  the  same,  or  there  be  a  vacancy  in  the 
office  of  justice  in  that  district,  it  may  be  commenced  in  any  district,  except  the 
one  in  which  such  justice  holds  the  court  2.  If  the  defendants  be  a  corporation 
created  by  law,  in  a  court  held  hi  the  district  in  which  the  pkdntiffe,  or  either  of 
them,  reside,  or  in  which  it  transacts  its  general  busineas,  or  keeps  an  office,  or  has 
an  agency  established  for  the  transaction  of  busineas,  or  is  established  by  law,  except 
the  corporation  of  the  city  of  New-Yori:,  which  may  sue  or  be  sued  in  either  of 
said  districts." 

Parties,  or  one  of  them,  must  reside  urithln  the  district. — 

A  district  or  justice^s  court  of  the  city  of  New-York,  has  no  jurisdiction  of  an  action 
where  both  plaintiff  and  defendant  reside  out  of  the  district.  And  appearance  hj 
both  parties,  and  going  to  trial  on  the  merits,  without  objection,  cannot  confer 
jurisdiction,  or  render  such  a  judgment  valid.  (Snyder  agt  Goodrich^  2  E.  D.  Smiihf 
84.)  But  where  judgment  has  been  obtained  by  the  plaintiff,  in  an  action  com- 
menced in  the  wrong  district,  it  cannot  for  that  reason  be  reversed  on  appeaL 
{FairbarJa  agt  Chrlieif  1  Abb.  164.)  If,  however,  the  objection  is  not  rused  on  the 
trial,  it  ia  considered  waived.    {See  §  45,  post) 

Disqualification  of  Justice. — The  statute  declaring  that  no  judge  of 
any  court  can  sit  as  such  in  any  cause  in  which  he  is  a  party,  extends  to  justices  of 
the  peace.  {BcUdwin  agt.  McArOmir,  17  Barb,  414.)  Nor  where  he  is  interested  in 
the  action, or  related  to  either  of  the  parties.  {Chapin  agt  CkurcbiUf  12  Mow.  367 ; 
11  John,  76 ;  17  ^  133 ;  13  ui.  191 ;  19  id.  172.) 

§  5.  Jnstifse,  hour  elected— must  be  a  coansellor-at- 
lai¥* — *'  There  is  a  justice  of  each  of  these  courts  elected  by  the  electors  of  the 
district  in  which  it  is  established,  under  a  special  statute  of  this  state,  and  vacan- 
cies are  filled  under  like  statutes ;  he  must  be  a  resident  of  the  city  and  county  of 
New- York,  and  must  be,  at  the  time  of  his  election,  of  the  degree  of  a  eouneellor-at- 
law  of  the  supreme  court  of  this  state,  but  the  latter  qualification  shall  not  apply  to 
the  justices  now  in  office  during  their  present  term  of  office." 

g  6.  Justice  must  hold  court  in  his  district— absence, 
hour  supplied.—"  The  justice  elected  in  each  district  must  hold  the  court 
therein,  or  if  his  office  be  vacant,  or  if  he  be  absent  Arom  the  usual  place  of  holding 
his  court,  or  unable  from  illness  to  hold  the  same,  it  may  be  held  by  a  justice  elected 
in  another  district,  and  whenever  the  justice  fails  to  attend,  the  deii  may  adjourn 
in  the  same  manner  as  the  justice  might  have  done." 

When  clerk  may  adf  onrn* — On  the  return  day  of  process,  or  upon 
any  day  to  which  the  cause  shall  have  been  adjourned,  if  the  justice  is  absent,  the 
olerk  may  order  an  adjournment  not  exceeding  six  days^  to  such  time  as  the  jus- 
tice may  be  in  attendance.  Such  adjournment,  directed  by  the  derk,  is  sufficient,  if 
stated  by  him  to  either  party  in  attendance,  at  the  place  and  at  the  time  when  the 
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suae  k  made,  though  entered  on  the  minutes  subsequentlj.    {RedfieJd  agt.  Florence, 
1E.D.  SmiUi,  339.     See  aiso  Bogan  agt  Baker,  id.  22.) 

§  T.  C^nrtSy  'Where  ii^nd  iirlieii  held.—"  These  oouris  must  be  held 
at  the  places  m  their  respective  districts,  now  or  hereafter  appointed  by  the  corpo- 
ration  of  the  city  of  New- York  (except  the  court  in  the  first  district,  which  shall  be 
held  th«nein,  or  may  be  held  in  such  rooms  as  may  be  provided  therefor  by  said  cor- 
pontaon,  in  the  park  of  said  city,  and  when  so  provided,  shall  be  deemed  within 
the  first  district  for  the  purposes  of  this  act),  at  such  hours  in  every  judicial  day,  or 
as  often  as  the  respective  justices  may  direct,  and  must  continue  in  session  as  long 
as  the  public  interest  requiresw" 

I#oeati«n  of  the  districto  as  nomr  appointed.— 1st  district,  82 
Nassau  street;  2d  district,  3  Chambers  street;  3d  district,  Greenwich  avenue;  4th 
diArict^  First  avenue,  corner  Fifth  street;  5th  district,  166  Clinton  street;  6th  dis- 
trict) 1102  Broadway;  7th  district,  comer  Fourth  avenue  and  Eighty-sixth  street. 

§  §•  Official  seals. — "  These  courts  have  official  seals  furnished  at  the 
expense  of  the  dty  of  New- York,  on  which  are  engraved  the  arms  of  the  state  of 
New-York,  and  the  words  *  first  district  court '  (or  whatever  district  it  may  be) 
'New- York  city;'  but  nothing  herein  contained  shall  authorize  such  courts  to  issue 
oeriificates  of  naturalization,'' 

§  9.  May  prosecute  and  defend  by  attorney,  or  in  per- 
son.— "  Parties  in  these  courts  may  prosecute  or  defend  in  person,  or  by  agent  or 
attorney,  except  that  the  constable  who  served  the  summons,  warrant,  attachment 
or  jury  process  cannot  appear  and  act  on  the  trial  in  behalf  of  either  party."  An 
attorney  of  this  court,  or  any  other  persen,  who  is  deputized  by  a  justice  of  the 
peace  to  serve,  and  does  serve,  the  summons  in  the  aciion,  is  prohibited  from  acting 
as  counsel  on  the  trial,  by  the  statute  which  forbids  a  constalle,  who  serves  the 
original  or  jury  process,  from  acting  as  counsel  at  the  triaL  {Knight  agt.  Odell,  18 
Smo.  279.) 

§  lO.  Actions,  ho^fv  commenced. — "  Actions  in  district  courts  are 
commenced  by  summons,  warrant  or  attachment,  or  by  voluntary  appearance  in 
person,  and  pleading  without  summons,  warrant  or  attachment ;  in  the  latter  case 
the  action  is  deemed  commenced  at  the  time  of  appearance  and  pleading." 

By  a  non-resident. — ^A  non-resident  may,  if  he  so  elect,  commence  an 
action  in  the  district  or  justices'  courts  of  the  city  of  New-York,  by  the  ordinary 
summons,  instead  of  a  warrant  or  short  summons.  {KtUy  agt  Kelly ^  2  E.  D.  Smith, 
250.) 

§  1 1.  Onardian,  how  appointed. — "  When  a  guardian  is  necessary 
he  must  be  appointed  by  the  justice  as  follows:  1.  If  the  infant  be  plaintifT,  the  ap- 
pointment must  be  made  before  the  summons,  warrant  or  attachment  is  issued  upon 
the  application  of  the  infant,  if  he  be  of  the  age  or  fourteen  years  or  upwards,  if 
under  that  age,  upon  the  application  of  some  relative  or  friend.  The  consent  in 
writing  of  the  guardian  to  be  appointed,  and  to  be  respODsible  for  costs  if  he  foil  in 
the  action,  must  be  first  filed  with  the  clerk  of  the  court.  2.  If  the  infant  be  de- 
fendant, the  guardian  must  be  appointed  at  the  time  the  summons  is  returned  per- 
sonally served,  or  before  the  pleadings.  It  is  the  right  of  the  infant  to  nominate  his 
own  guardian,  if  the  infant  be  over  fourteen  years  of  age,  and  the  proposed  guardian 
be  present,  imd  consent  in  writing  to  be  appointed,  otherwise  the  justice  may  ap- 
point any  suitable  person  who  gives  such  consent." 

married  uromen. — By  the  amendment  of  section  114  of  the  Code,  (in 
1857X  the  necessity  of  a  next  friend  or  guardian  for  a  married  woman  is  dispensed 
with  in  every  case.'    ( GoodaU  agt  McAciam,  14  ffow.  385.) 

Infant  plaintiff. — ^It  is  the  right  and  duty  of  the  court  to  insist  upon  the 
appointment  of  a  competent  and  responsible  person  as  guardian  ad  litem  for  an 
infant  plaintiff.    {Ten  Broeck  agt  Reynolds,  13  How.  462.) 

If  on-resident  guardian. — ^A  non-resident  guardian  ad  litem  for  an 
infant  plaintiff,  whether  a  responsible  person  or  not,  may  be  required  to  give  security 
for  costs.  And  this  is  so,  although  some  of  the  plaintiffs  in  the  action  are  residents. 
(Tbn  Broeck  agt  Reynolds,  13  Bow.  462.)  Pending  an  appeal,  if  one  of  the  parties 
to  the  action  is  ascertained  to  be  an  infant,  the  courts  upon  the  application  of  the 
adverse  party,  as  well  as  upon  that  of  an  infant,  will  appoint  a  guardian  ad  litem, 
where  none  has  been  appointed  by  the  justice.    {Fish  agt.  Ferris,  3  E.  D.  Smith, 
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C87.)  Where  the  oourt  dearly  disoorer  that  the  interests  of  infants  are  eomiziitted 
to  a  guardian  who  is  not  likelj  to  protect  them,  he  should  be  removed  and  a  proper 
one  appointed.    {LUchfidd  agt  BuniwB,  6  How,  341.) 

§  13*  Requisites  of  samBiaiiS. — '*  The  summons  must  be  addressed 
to  the  defendant  by  name,  or  if  bis  name  be  unknown,  by  a  fictitious  name,  and 
must  summon  him  to  appear  before  the  justice  in  the  court  at  the  court  room  thereof 
and  at  the  time  speeifieid  therein,  to  answer  the  complaint  of  the  plaintiff,  and  most 
state  the  amount  for  which  the  plaintiff  will  take  jadgment,  if  the  defendant  &U  to 
appear  and  answer;  it  must  be  subscribed  by  the  clerk  of  the  court  out  of  Trhich 
the  same  is  issued,  or  by  his  deputy  in  the  name  of  such  derk." 

I>efectt  cared  by  appearance. — ^Defects  in  the  summons,  in  the 
service,  or  in  the  return  are  cured  by  voluntary  appearance  and  answer  by  the  de- 
fendant without  objection.  Though  consent  cannot  give  jurisdiction  of  the  subject 
matter,  it  will  of  the  person.  (Hogan  agt  Bdker^  2  E.  D,  Smiih,  22 ;  0v8hing?iam 
agt.  PhiUypa,  1  id.  41*1 ;  Andrews  agt.  TJiorp^  id.  610 ;  €md  see  Beidenheimer  agt 
Lyon,  3  id.  54;  IngenoU  agt  OiUies,  3  id.  119;  MUn  agt  EusseU,  id.  303 ;  Mead  agt 
Darragh,  1  HiU.  396.)  But  the  authority  of  an  attorney  or  agent  to  appear  for  a 
party  must  be  demanded,  if  at  all,  at  the  time  of  the  appearance.  {TnadweU  agt 
BrMder,  3  E.  D.  SmOh,  697.) 

Attachment  hj  a  fictitious  name.— If  in  any  case  a  proceeding 
by  attachment  can  be  maintained  against  a  person  by  a  fictitious  name,  it  must 
appear  on  the  trial  that  the  property  attached  belonged  to  the  person  charged  as 
UeteDdant,  under  the  fictititious  name.  Whether  the  proceeding  by  attachment 
authorized  by  the  act  to  abolish  imprisonment,  &c.,  can  be  sustained  where  the  name 
of  the  debtor  is  unknown,  queret    Doubtful    {McCdbe  agt.  Voe^  2  K  D.  Smith,  64.) 

VTlieu  real  name  is  ascertained.^Whenever  the  real  name  of  a 
defendant,  sued  by  a  fictitious  name,  becomes  known,  it  should  be  substituted,  and 
the  proceedings  idlowed  to  be  amended  in  that  particular.  Accordingly  where  a 
suit  was  brought  against  John  Doe,  and  the  defendant  appeared  and  disclosed  his 
real  name,  and  defended  the  suit,  but  the  judgment  was  against  John  Doe ;  the 
judgment  was  set  aside,  and  declared  erroneous.  {McCdbe  agt  Doe,  2  JS.  J). 
Smith,  64.) 

When  fictitious  name  may  he  used.— It  is  not  allowable  to  a 
plaintiff  to  use  a  fictitious  name  at  his  discretion ;  but  only  when  he  is  ignorant  of 
the  true  name.  If  the  name  of  a  member  of  a  co-partnership  firm  is  not  known,  and 
a  fictitious  name  is  used  to  represent  him,  it  must  be  shown  who  the  co-partner  was 
by  some  description;  also  that  bis  name  was  not  known  to  the  plaintiff,  and  that 
the  name  used  was  fictitious.  {OrandaU  agt.  Beach,  1  How.  271 ;  and  see  EUioi  agt 
Hart,  u^.  26.)  It  is  not  neoeasary  that  the  name  of  the  party  to  be  arrested  shoi2d 
be  stated.  If  unknown,  he  may  be  designated  as  the  real  defendant  in  the  suit  or 
proceeding,  and  whose  name  is  not  known,  or  by  any  name.  In  this  case  defend- 
ant's name  was  not  known,  and  he  was  designated  "  the  real  defendant  in  this  suit, 
and  whose  name  is  not  known  to  this  deponent,  was  in  command  of  the  sloop 
Hornet,  of  Troy."  {Pmdar  agt.  Black,  4  How.  96.)  It  seems,  that  where  process  is 
issued  against  a  defendant  by  a  fictitious  name  and  returned  served  by  oopy ;  it 
must  appear  that  the  summons  was  left  at  the  residence  or  place  of  business  of  the 
person,  whose  real  name  may  afterwards  be  inserted  as  defendant,  if  he  does  not 
appear  on  the  return  day.    (Heidenheimer  agt  Lyon,  3  E.  D.  Smith,  64.) 

§  13.  Time  for  service^  return  and  app€sarance,->"  The 

time  mentioned  in  the  summons  for  the  appearance  of  the  defendant  and  the  time  of 
service  must  be  as  follows :  1.  Where  the  defendant  is  not  a  resident  of  the  city,  or 
where  the  plaintiff  is  not  a  resident,  and  gives  the  security  required  by  the  twenty- 
third  section  of  this  act,  it  must  be  returnable  in  not  less  than  two  nor  more  than 
four  days  from  its  date,  and  must  be  served  at  least  two  days  before  the  time  for 
appearance  mentioned  therein.  2.  In  all  other  cases  it  must  be  returnable  not 
more  than  twelve  days  fh>m  its  date,  and  must  be  served  at  least  six  days  before 
the  time  of  appearance." 

Computation  of  time. — The  407th  section  of  the  Code  prescribes  the 
manner  of  computing  time  in  all  cases,  when  any  act  is  to  be  done  within  a  limited 
time.    That  is,  the  first  day  (of  service)  is  excluded,  and  the  last  day  included. 
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Therefore,  a  five  days*  notice  aerred  on  Wednesday,  for  the  following  Monday.  !a 
good.  The  interreniug  Sunday  cannot  be  excluded.  Where  the  laat  day  foils  cu 
Sunday,  the  day  following  is  the  last  day  of  limitation.  {Taylor  agt.  Carbieiej  8  Bov. 
3S5 ;  and  sees  id.  412  ;  and  4  id.  28.) 

Hoir  non-resident  may  sue* — ^Where  a  non-resident  brings  an  action 
in  the  district  or  justice's  court  of  the  city  New-York,  it  is  not  necessary  that  he 
should  commence  his  suit  by  warrant  or  **  short  summons,'*  and  give  security.  He 
mav.  if  tie  so  elect,  sue  by  the  ordinary  summons.  (Keliy  agt  Kdly,  2  £.  D.  Smilh, 
250 ,  a^ui  ^  I  Sand.  278 ;  2  id  131.) 

0o\v  non-resident  sued* — ^Neither  a  justice's  court  nor  the  marine 
eourt  ot'  the  city  of  New-Yoric  acquires  jurisdiction  of  the  cause,  where  the  defend- 
ant being  a  non-resident,  is  sued  by  a  summons  returnable  more  than  four  days  after 
its  date,  or  served  more  than  two  days  before  the  return  day;  and  even  if  the 
defendant  when  brought  before  the  court  by  such  illegal  procees,  should  ask  for  and 
obtain  an  adjournment,  and  under  force  of  that  process  plead  to  the  action,  it  will  not 
authorize  the  entry  of  a  judgment  against  him.  It  seems^  that  where  the  statute 
declares  exprepsly  that  a  justice  shall  have  no  jurisdiction  of  the  cause,  if  the 
dHendant  be  n  proceeded  against  as  the  law  prescribes,  this  strips  the  justice  of 
all  officuU  authonty ;  and  he  possesses  no  more  power  to  accept  a  waiver,  and  thus 
acquire  jurisdiction,  than  a  private  individual  would  have.  [Rdbinaon  agt.  West^ 
II  Barb.  309.)  II  seems,  that  a  person  having  no  legal  residence  anywhere,  may 
be  sued  by  long  summons.  That  process  is  appropriate  unless  the  defendant  is 
a  non-resident  of  the  county.  (Barnes  agt.  Harris^  4  Comst.  3T4.)  A  justice  cannot 
p^x^eed  by  a  short  summons  againt  a  defendant  without  proof  of  his  non-residence ; 
and  wbe.^  he  does  so  proceed,  (without  such  proof,)  the  error  is  not  one  of  fact, 
within  the  meaning  of  section  366  of  the  Code.  {Sperry  agt  Major,  1  E.  V.  Smithj 
361.  ;S^  Fairbanks  agt  CorUes,  3  E.  D.  SmUh,  682.)  A  resident  of  another  state 
attending  as  a  legal  witness  in  the  city  of  New- York,  on  the  trial  of  an  action,  it 
seems,  is  exempt  from  the  service  of  a  summons  upon  him.  {See  Seaver  agt.  Bobin- 
son,  3  Duer,  622.) 

§14.  Service  off  rammons* — "The  summons  must  be  served  by  a  con 
stable  of  the  city  of  New- York,  or  by  a  pereon  not  interested  in  the  cause,  as  fol- 
lows:— 1.  If  an  action  be  against  a  corporation,  by  delivery  of  a  copy  to  the  presi- 
dent or  other  head  of  the  corporation,  or  to  the  secretary,  cashier  or  managing  agent 
thereof,  or  when  no  such  officer  resides  in  the  city,  to  a  director  resident  therein. 
2.  If  against  a  minor  under  the  age  of  fourteen  years,  by  deliveiy  of  a  copy  to  such 
minor,  and  also  to  his  father,  mother  or  guardian,  or  if  they  be  not  within  the  city, 
then  to  any  perron  having  the  care  or  control  of  such  minor,  or  with  whom  he  re- 
sides, or  in  whose  service  he  is.  3.  If  against  a  person  judicially  declared  to  be  of 
unsound  mind,  or  incapable  of  conducting  his  own  affairs  in  consequence  of  habitual 
drunkenness,  or  for  any  other  cause,  and  for  whom  a  committee  has  been  appointed, 
by  delivery  of  a  copy  to  such  committee,  and  to  the  defendant  personally.  4.  In 
all  other  cases  to  the  defendant  personally  " 

On  election  day. — Services  of  a  summons,  with  or  without  an  order  <'f 
arrest  on  an  election  day,  and  all  proceedings  under  it,  are  void.  {See  Sees.  Laws 
1842,  p.  109:  TTeeifcaagt  Noxon,  II  Sow.  189.) 

On  a  fforeign  corporation* — To  authorize  legal  service  of  summons 
upon  a  foreigrn  corporation  where  it  is  made  upon  its  managing  agent,  the  managing 
agent  must  be  one  whose  agency  extends  to  all  the  transactions  of  the  corporation — 
one  who  has,  or  is  engaged  in,  the  management  of  the  corporation  in  distinction 
from  the  management  of  a  particular  branch  or  department  of  its  business.  (Brews- 
ter agt.  T%e  Michiffan  Central  BB.  Co,,  6  How.  183.)  A  baggage  master  of  a  rail- 
road company  is  not  such  a  manuging  agent  as  the  statute  contemplates.  (Flynn 
agt  Tfte  Budson  BB.  Co.,  6  How.  308.)  An  agent  of  an  insurance  company,  prop- 
erly appointed  and  qualified  to  procure  and  effect  insurance  for  the  company,  re- 
siding at  a  different  place  fK>m  where  the  principal  office  of  the  company  is  located, 
is  such  a  **  managing  agent  '*  that  legal  service  of  summons  against  the  company 
may  be  made  by  serving  on  him.  (Bain  agt  The  Olobe  Ins.  Co.,  9  How.  448.) 
Where  it  is  doubtftil  whether  or  not  the  party  served  is  the  managing  agent  of 
the  defendant  corporation,  the  onus  is  on  the  defendant  to  show  the  proper  relation 
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between  them.  {Donadi  agt  NeuhTork  Stale  Mutual  Ina.  Co.,  2  E.  D.  Smith,  519. 
See  Wilde  s^  K  Y.  dt  Harlm,  RR.  Co,,  I  HiU,  302.) 

On  a  lunatic. — An  action  cannot  be  brought  against  a  lunatic  jadiciallj' 

declared  such,  without  an  application  to  the  court  The  134th  section  of  the  Code 
(3d  sub.)  provides  for  the  service  of  a  summons  upon  a  committee  and  upon  tlie  de- 
fendant personally  in  such  a  case ;  but  is  no  authority  upon  the  questioa  of  the 
creditor's  right  to  commence  an  action.    {SoverhiU  agt.  Didcaon^  5  How.  109.) 

§  15.  §erFice  of  copy  complaint— ▼erlffication. — *'In  any 

action  arising  on  contract,  for  the  recovery  of  money  only,  either  expressed  or  im- 
plied, or  on  an  account,  the  constable  or  person  serving  the  summons,  warract  or 
attachment,  may  serve  therewith,  and  in  like  manner,  a  copy  of  the  complaint,  to^retfa- 
er  with  a  copy  of  such  contract,  or  a  statement  of  the  amount  due  thereon,  or  a  copy 
of  said  account  and  notice  that  the  plaintiff  will  take  judgment  for  the  sum  specified 
therein ;  in  such  case,  unless  the  defendant  in  his  answer  specifically  deny  the 
same,  he  is  to  be  deemed  to  have  admitted  it,  and  the  court  is  authorized  to  enter 
Judgment  therefor  without  further  proofi    When  a  copy  of  the  complaint  is  served, 
as  specified  in  this  section,  the  original  complaint  and  the  answer  thereto  must  be 
verified  by  the  oath  of  the  party  pleading,  or  if  he  be  not  present,  by  the  oath  of  hia 
agent  or  attorney,  to  the  effect  that  he  believes  it  to  be  true  \  the  verification  must 
be  in  writing,  except  when  the  answer  is  oral,  in  that  case  the  verification  may  be 
oraL    Where  the  service  of  the  summons,  or  the  summons,  and  of  the  copy  of  the 
complaint  accompanying  the  same,  shall  be  made  by  any  other  person  than  a  con- 
stable, it  shall  be  necessary  for  such  person  to  state  in  his  affidavit  of  service  wben 
and  at  what  particular  place,  and  the  manner  he  served  the  same,  and  that  he  kne\Kr 
the  person  served  to  be  the  person  mentioned  and  described  in  the  summons  as  de- 
fendant therein,  which  affidavit  must  be  filed  in  the  cause  before  a  judgment  by  de- 
&ult  for  not  answering  shall  be  entered  therein ;  when  the  copy  of  the  complaint 
is  served  by  a  constable,  his  certificate  shall  be  presumptive  evidence  thereofl" 

Can  §ervice  be  made  by  a  minor  ? — Whether  a  summons  issued 
from  a  district  court  may  be  served  by  a  person  under  the  age  of  twenty-one  years, 
quere  f    (MOn  agt  RusMj  3  E.  D,  SmMh,  303.) 

Ho^F  service  made. — The  service  of  a  summons  and  complaint  to  be 
used  as  evidence  against  defendants  who  have  not  appeared,  is  defective,  where  the 
sheriff's  (or  constable's)  certificate  Ib  produced,  which  states  '*that  he  served  on 
them  a  copy  of  a  summons  and  complaint,"  without  mentioning  any  cause  in  which 
they  were  served.  The  Ck>de  makes  the  defendants'  admission  evidence  of  service; 
but  the  court  cannot  know  that  it  is  the  admission  of  the  defendants,  without  some 
evidence  showing  the  signatures  to  be  theirs,  or  that  their  names  were  subscribed 
to  it  with  their  assent  {Litchfield  agt.  Bvrwdl^  5  ffoto.  341.)  The  return  of  a  sher- 
iff, (or  constable,)  or  an  affidavit  of  a  person  acting  in  his  place,  of  the  service  of  a 
summons,  is  not  conclusive  upon  the  defendant  He  may  be  allowed  to  disprove  it 
on  a  motion  to  set  the  proceeding  aside.  It  is  not  necessary,  and  in  many  cases 
would  be  unjust,  to  drive  the  defendant  to  an  action  for  a  false  return  for  redress. 
(  Van  Bensedaer  agt  Chadmck,  7  How.  297.)  But  where  the  service  is  disputed,  and 
it  appears  that  the  defendant  improperly  kept  out  of  the  way  to  avoid  personal  ser- 
vice, he  must  show  that  the  summons  did  not  in  fact  reach  him  or  come  to  his 
knowledge.    (SotUhweU  agt  MaryaU,  1  Abb.  218 ;  Hilion  agt  lliursUm,  id.  318.) 

'  §  16.  Warrant  for  arrest,  irtaen  may  iMnc— "  A  warrant  to 
arrest  the  defendant  may  be  issued,  directed  to  any  constable  of  said  city,  in  the 
following  cases: — 1.  In  an  action  for  the  reoovery  of  damages,  in  a  cause  of  action 
not  arising  on  contract,  when  the  defendant  is  not  a  resident  of  the  county,  or  is 
about  to  remove  therefrom,  or  when  the  action  is  for  a  wilful  injury  to  person  or 
property.  2.  In  an  action  for  a  fine  or  penalty,  or  for  money  or  property  embezzled 
or  wrongf\illy  misapplied,  or  converted  to  his  own  use  by  a  public  officer,  or  an  offi- 
cer of  a  corporation,  or  an  attorney,  factor,  broker,  agent  or  clerk,  in  the  course  of 
his  employment  as  such,  or  by  any  other  person  acting  in  a  fiduciary  capacity.  3. 
Where  the  defendant  has  been  guilty  of  a  trwid  in  contracting  the  debt,  or  incur- 
ring the  obligation  for  which  the  action  is  brought,  or  in  concealing  or  disposing  of 
the  property,  for  the  taking,  detention  or  conversion  of  which  the  action  is  brought 
4.  When  the  defendant  has  removed,  concealed  or  disposed  of  his  property,  or  is 
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•bout  to  do  so,  with  intent  to  defHrad  his  creditors.  6.  When  an  arrest  is  author- 
iaed  by  special  statute,  in  an  action  for  a  fine  or  penalty,  or  for  a  wilful  violation  of 
daty.  6.  When  the  action  is  for  the  recovery  of  a  fine  or  penalty  under  the  ordi- 
nances or  by-laws  of  the  corporation  of  the  city  of  New- York ;  but  no  female  can 
be  arrested,  except  for  a  wilful  ixgury  to  person  or  property." 

^Wtaea  auctioneer  may  be  arretted. — An  auctioneer  who  receives 
goods  for  sale  under  an  agreement  that  he  is  to  receive  for  his  compensation  all 
over  a  certain  price,  reserved  by  the  owner,  is  liable  to  arrest  under  section  179, 
where  he  does  not  pay  over  the  reserved  price  after  sale,  according  to  the  agree- 
ment, after  demand,    {ffolbrook  agt  Homer ^  6  Sow.  86.) 

Representations  amounting  to  fraud  in  buying  good^. — 

Although  a  purchaser  at  the  time  of  making  an  additional  purchase  from  perBons 
with  whom  be  has  been  m  the  habit  of  dealing,  is  insolvent,  and  he  well  knows  bis 
insolvency,  and  intentionally  conceals  it  from  the  vendors  by  simply  withholding 
his  knowledge  on  the  subject  without  otherwise  saying  or  doing  anything  to  mis- 
lead, and  he  still  retains  the  possession  of  property  and  is  pnrsniog  his  business  as 
before,  he  is  not  thereby  guilty  of  a  fraud  entitling  the  vendor  to  avoid  the  sale. 
Bat  if  the  purchaser  at  the  time  of  making  a  new  purchase  is  not  only  insoWenl 
and  knows  himself  to  be  so,  but  has  performed  an  open  and  notorions  act  of  insol- 
vency by  breaking  up  his  business  snd  assigning  his  property  for  the  benefit  of  his 
ereditors,  it  is  his  duty,  arising  out  of  his  previous  dealing  with  the  vendors,  to  com- 
municate that  fact  to  them  before  the  sale,  and  the  violation  of  that  duty  amounts 
to  a  fraud.  {MUchell  and  others  agt  Wordm,  20  Barb.  253.)  If  a  defendant  believes 
his  representations  which  he  makes  as  to  his  ability  to  pay  before  or  at  the  time  he 
purchases  goods  of  the  plaintiff,  are  true  when  he  makes  them,  he  is  not  guilty  of 
any  fraud,  however  false  they  may  be  in  fact.  {Gaffney  agt.  Burton,  12  How.  516.) 
But  it  was  held  in  Whiicomb  agt  SahmuMf  (16  ffoto.  633,)  that  a  purchaser  who  ob- 
tains credit  by  a  false  representation,  must  be  held  to  intend  the  legitimate  conse- 
qaences  ci  his  act  If  he  obtains  credit  by  representations  false  in  foot,  and  which 
he  knew  to  be  false  when  he  made  them,  it  will  not  do  for  him  to  say  he  did  not 
fliean  to  defraud  the  plaintiffs  at  the  time. 

What  acts  amount  to  a  fiduciary  character. — A  person  may 
be  arrested  under  the  Code  on  receiving  money  from  another  to  pay  directly  to  a 
third  person,  where  he  omits  to  pay  it  over.  And  he  is  liable  to  arrest  as  an  agent 
as  weU  as  in  a  fiduciary  cluuracter.  {Bwrkana  agt.  Casey,  4  Sand.  701.)  Where  an 
tUomey.  residing  and  practicing  in  another  state,  receives  money  upon  demands 
left  with  him  for  collection  in  that  state,  which  he  omits  or  refuses  to  pay  over,  he  is 
fisble  to  arreet  here,  in  an  action  brought  to  recover  such  money.  ( Yaies  agt.  Blod' 
gettf  8  Haw.  278.)  An  OQent  employed  to  collect  moneys  for  his  principal,  is  liable 
to  arrest,  where  he  appropriates  such  monejs  to  his  own  use.  In  such  a  case  the 
agent  assumes  a  special  trust,  and  acts  in  a  fiduciary  capacity,  and  comes  within 
section  179,  subdiyision  2  of  the  Code.  {StoU  agt.  King,  12  How.  2d8 ;  and  tee  Scha- 
die  agt.  Chaeej  16  ifinv.  414.)  A  commission  merchant,  who  receives  butter  to  sell 
on  commission,  acts  in  a  fiduciary  capacity,  and  is  liable  to  arrest  on  failure  to  pay 
over  the  net  proceeds  after  sale.  {Schudder  agt.  ShieUSy  17  How.  420 ;  and  eee  Uaac$ 
agt  Gorham,  1 HOL  479.) 

Females. — ^A  female  may  be  arrested  Ibr  a  wilful  injury  to  person,  character 
or  property.  "What  is  property,  and  what  is  a  wilful  injury  to  property  ?  Where 
an  allegation  in  the  complaint,  not  denied,  but  admitted  by  the  defendant,  that  two 
of  the  defendants,  with  the  aid  and  assistance  of  the  female  defendant,  abstracted 
certain  railway  shares,  with  coupons  attached,  belonging  to  the  plaintiffs,  and  con- 
verted the  same  into  money,  and  then  escaped  fh>m  France  to  this  country  with  said 
sum  of  money;  Jield,  that  these  shares  and  coupons  were  property,  and  converted 
with  the  intent  to  deprire  the  plaintifis  of  the  benefit  of  the  same  as  property,  and 
was  an  injury,  and  a  wilful  injury  to  the  property— 'the  stock  and  coupons  having 
been  destroyed  as  such,  and  converted  into  money.  {The  N.  Eailway  of  France  agt. 
CarpenHer^  13  How.  222.)  The  concealment,  remoyal  and  disposal  of  a  piano  by  a 
female  does  not  subject  her  to  be  held  to  bail  under  the  179th  section  of  the  Code. 
A  female  can  be  arrested  only  for  wilfully,  wantonly  or  maliciously  injuring  prop- 
erty, but  not  for  a  detention  or  convenion  of  it    (Tracy  agt.  Xekind,  2  Sand.  729*.) 
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Co-partners. — A  partner  cazmot  arrest  his  eo-partner  npon  an  allegation  of 

a  A-audulent  removal  of  partnership  property.    (Coury  agt  WiBdams,  1  Diier,  667.) 

Cases  nrhere  defendant  not  liable  to  arrest— fidudaury 
capacity. — Where  the  defendant  made  advances  and  received  goods  on  oon- 
signment,  and  then  consigned  them  to  a  third  party,  heading  himself  responsible  fbr 
any  deficiency,  he  does  not  act  in  a  fiduciary  capacity  where  he  omits  to  pBy  socfa 
deficiency.  {Angus  agt.  Dunscombe,  8  How.  14.)  The  defendant  was  consignee  and 
agent  of  a  ship  owned  by  the  plaintiffs  at  San  Francisco.  His  duties  were  to  take  a 
general  charge  of  the  ship,  pay  all  expenses  relating  to  her,  sell  her  and  paj-  the 
expenses  of  the  sale,  and  then  to  account  to  the  plainti£G9  as  their  debtor  Ibr  the 
balance  he  might  owe  them  after  deducting  all  payments  previously  made  bj*  him 
and  the  balance  due  him  from  the  plamtifiis  on  a  former  aocount  Seidj  that  the 
defendant  was  not  liable  to  arrest  under  the  17  9th  section  of  the  Code  as  a  £actor, 
agent  or  broker,  or  as  having  received  the  plaintiff's  money  in  a  fldudaiy  capacitjr. 
{Goodrich  agt.  Dunbar,  17  Barb.  644.) 

Assignment  made  for  benefit  of  creditors.— ^M«ms,  that  when 
an  assignment  made  by  a  debtor  of  all  his  property  for  the  purpose  of  paying  par- 
ticular debts  contains  no  provision  relative  to  a  possible  surplus,  the  omission  is  not 
such  evidence  of  an  intent  to  defraud  his  creditors  as  will  be  deemed  sufBdebt  to 
authorize  his  arrest    {Spies  agt  Joel^  1  Ihterj  669.) 

§  17.  Proceedings  on  arrest. — "The  defendant,  immediately  upon 
being  arrested,  must  be  taken  to  the  usual  court  room  of  the  court  out  of  which  the 
warrant  issued,  unless  he  gives  the  security  specified  in  section  nineteen  of  this 
act ;  and  if  the  justice  thereof  be  absent,  or  unable  to  try  the  action,  or  if  it  be  made 
to  appear  to  the  satisfaction  of  such  justice  by  the  af&davit  of  the  defendant^  that  he 
is  a  material  witness  in  the  action,  the  constable  must  immediately  take  the  defend- 
ant before  the  justice  of  the  next  district  court,  who  must  take  cognizance  of  the 
action,  and  proceed  therein  the  same  as  if  the  warrant  had  been  issued  out  of  the 
latter  court." 

§  18.  Notice  of  arrest. — "  The  constable  making  the  arrest  must  Imme* 
diately  give  notice  thereof  to  the  plaintiff,  and  indorse  on  the  warrant,  and  sub- 
scribe a  certificate,  stating  the  time  of  serving  the  same,  and  of  his  givmg  notioe  to 
the  plaintiff." 

§  19.  Defendant  must  be  l£ept  in  custody  .—"The  constable 
making  the  arrest,  or  another  constable,  by  direction  of  the  justice,  must  keep  the 
defendant  in  custody,  unless  he  shall  give  the  security  for  his  appearance,  in  case 
the  court  is  not  sitting,  as  provided  by  section  one  hundred  and  eighteen  of  the  act 
entitled  '  An  act  to  reduce  the  several  laws  relating  particularly  to  the  city  of  New- 
York,  into  one  act,'  passed  April  nine,  eighteen  hundred  and  thirteen,  which  seo- 
tion  shall  be  deemed  a  part  of  this  section,  or  until  he  is  duly  discharged  by  order  of 
this  court ;  but  in  no  case  can  such  detention  exceed  forty-eight  hours  from  the  time 
of  his  first  being  brought  before  the  justice,  unless  within  that  time  the  trial  of  the 
action  be  commenced,  or  unless  it  be  delayed  at  the  request  of  the  defendant,  or  in 
consequence  of  his  demand  of  a  jury  trial.  If  the  trial  of  the  action  be  delayed  at 
the  request  of  the  defendant,  or  in  consequence  of  his  demanding  a  trial  by  jury,  he 
must  file  with  the  court  the  undertaking  required  by  section  twenty-six  of  this  act, 
before  such  delay  is  granted  to  him."  The  1 18th  section  of  the  act  of  April  9, 1813, 
above  referred  to.  Is  as  follows:  §  118.  And  be  it/wiher  enacted.  That  when  any  de- 
fendant shall  be  taken,  any  warrant  issued  out  of  the  said  court  to  be  holden  before 
the  said  justices,  and  same  court  shall  not  then  be  sittingt  it  shall  be  the  duty  of  the 
constable  or  marshal,  ur  other  proper  officer  having  such  warrant,  to  take  in  bis  own 
name,  and  in  his  official  capacity,  bail  or  security  of  some  sufficient  person  or  persona 
to  be  bound  by  bond,  conditioned  for  the  appearance  of  the  defendant  on  the  next 
court  day,  and  if  the  said  defendant  shall  not  appear  in  person  in  court,  at  the  time 
mentioned  in  the  said  bond,  and  if  the  plaintiff  shall  approve  of  the  said  ball  or  secu- 
curity,  by  accepting  an  asnignment  of  the  said  bond,  then  the  constable  or  marshal 
shall  and  may  return  tlie  said  warrant  in  the  same  manner  as  if  the  defendant  had 
been  brought  in  court  in  person^  and  the  court  shall  and  may  proceed  in  the  cause 
in  the  same  manner  as  if  the  defendant  had  appeared  in  person,  and  denied  the 
plaintiff's  charge  by. plea;  and  the  said  bail  or  security  shall  be  held  to  pay  the  debt 
or  damages,  and  both  which  shall  or  may  be  adjudged  against  the  defendant,  unless 


f 


§  66]  DISTRICT  COURTS,  NEW-YORK,  98 

tiie  said  defendant  shall  enter  the  necessaiy  security  for  the  payment  of  the  amount 
of  the  said  judgment  in  sixty  days,  or  shaU  (in  case  he  ^all  be  liable  to  imprison- 
ment) surrender  himself  or  herself  in  execution  within  forty-eight  hours  from  the  time 
of  the  entry  of  said  judgment;  but  if  the  defendant,  when  taken  by  yirtue  of  the 
afineeaid  wairant,  shall  neglect  or  refuse  to  give  bail  or  security  for  his  or  her  appear- 
ance as  aforesaid,  it  shall  be  lawful  for  the  constable  or  marshal,  or  other  proper 
officer  haying  such  warrant,  to  take  such  defendant  to  the  gaol  of  the  dty  and 
wnty  of  New-York,  and  deliver  him  or  her  to  the  keeper  of  the  said  gaol,  who  is 
hereby  required  to  receive  such  defendant,  and  to  keep  him  or  her  in  safe  custody 
in  the  said  gaol  until  the  next  court  day,  when  the  said  constable  or  marshal,  or 
other  proper  officer  who  shall  have  served  such  warrant,  or  some  other  constable 
or  mawhal,  who  may  be  directed  by  the  court,  in  writing,  shall  bring  such  defend- 
ant before  the  said  oourt ;  Phmded^  That  it  shall  not  be  lawful  for  the  said  keeper  to 
detain  such  defendant  in  custody  upon  such  warrant  for  a  longer  time  than  forty- 
agfat  hours  :  And  further^  That  in  case  the  plaintiff  shall  accept  an  assignment  of 
the  bail  bond,  to  be  taken  by  the  constable  or  marshal,  or  other  officer,  the  plaintiir 
may,  tf  neceaeary,  commence  a  suit  thereon  in  his  own  name,  as  the  assignee  of  the 
constable,  marshal  or  other  officer,  and  on  obtaining  judgment  thereon,  ^all,  under 
the  execution  to  be  issued  thereon,  levy  the  amount  of  the  debt  or  damages  and 
costa,  for  which  judgment  shall  be  given  in  the  original  action,  with  costs  in  the 
suit  on  the  bail  bond,  and  no  more ;  but  if  the  plaintiff  shaU  reflise  to  take  an  assign- 
ment of  such  bail  bond,  he  shall  have  his  remedy  against  the  constable,  marshal  or 
other  officer,  as  in  case  of  esoape,  and  in  that  case  such  oonstable,  marshal  or  other  offi- 
ocz,  may  commence  a  suit  in  his  own  name,  and  for  his  indemnity  on  such  bail  bond." 

§  30.  Appltcatioa  of  former  attachment  laiirs* — "  All  laws 
in  relation  to  tiie  issuing  of  attachments  by  justices  of  the  peace,  when  the  debt 
w  damages  claimed  do  not  exceed  two  hundred  and  fifty  dollars,  and  of  the 
service  thereof,  shall  apply  to  these  courts,  except  when  the  same  may  be  in- 
oonaiatent  with  this  act;  and  also,  except  that  such  attachment  shall  be  signed 
by  the  clerk,  or  his  deputy  in  the  name  of  such  clerk,  with  the  allowances  thereof 
indorsed  thereon,  signed  by  the  justice."  The  existing  laws  relating  to  attach- 
ments are  contained  in  the  Revised  Statutes,  (2  B.  S.  4ih  td.  p.  431,  from  and 
Ududing  §  24  to%  36.)  "  §  24.  [Sec.  26.]  An  attachment  against  the  property 
of  any  debtor,  may  be  issued  on  the  application  of  a  creditor,  in  the  manner 
hereinafter  prescribed,  whenever  it  shall  satisfactorily  appear  to  the  justice,  that 
such  debtor  has  departed,  *or  is  about  to  depart  from  the  county  where  he  last 
reuded,  with  intent  to  d^n^ud  his  creditors,  or  to  avoid  the  service  of  any  civil 
proofs;  or  that  such  debtor  keeps  himself  concealed  with  the  like  intent. 
I  25.  [Sec.  27.]  Such  application  may  be  made  by  any  creditor,  or  by  his  personal 
representatives,  having  a  demand  against  such  debtor  personally,  whether  liquidated 
or  not,  arising  upon  contract^  or  upon  a  judgment  rendered  within  this  state,  amount- 
ing to  one  hundred  dollars,  or  any  less  sum.  §  26.  [Sec.  28.]  Such  application 
shall  be  in  writing,  and  shall  be  accompanied  by  the  affidavit  of  the  creditor,  or  of 
his  agent,  in  which  shall  be  specified,  as  near  as  may  be^  the  sum  in  which  the 
debtor  is  indebted  over  and  above  all  discounts  to  the  person  in  whose  behalf  appli- 
cation is  made,  and  the  grounds  upon  which  the  application  is  founded ;  and 
the  facts  and  drcumstances  to  establish  such  grounds,  [he]  shall  also  [by  his 
own  affidavit  or  that  of  some  other  person  or  persons  prove  to  the  satisfaction 
of  the  justice,]  and  it  shall  be  the  duty  of  the  justice,  on  being  requested  so  to 
do,  to  issue  his  subpoena,  to  compel  the  attendance  of  any  witness  forthwith,  to 
make  such  affidavit  {Aamodified  &y  g  35  o/ch.  300  of  1831.)  §  27.  [Sec.  39.]  The 
applicant  shall  execute  to  the  defendant,  and  deliver  to  the  justice,  a  bond  with  suf- 
ficient surety,  to  be  approved  by  such  justice,  in  writing  upon  such  bond,  in  the  pen- 
alty of  two  hundred  dollars,  conditioned  to  pay  such  defendant  all  damages  and 
costs  whidi  he  may  sustain,  by  reason  of  the  issuing  such  attachment,  if  such 
plaintiff  fail  to  recover  judgment  thereon ;  and  if  sudi  judgment  be  recovered, 
that  such  plaintiff  will  pay  the  defendant  all  moneys  which  shall  be  received  by  him 
firom  any  property  levied  upon  by  such  attachment,  over  and  above  the  amount  of 
such  judgment,  and  interest  and  costs  thereon.  §  28.  [Sec.  30.]  Every  such  at- 
tachment shall  state  the  amount  of  the  debt  sworn  to  by  the  applicant,  and  eh  all 
coDunand  any  constable  of  the  county  in  which  the  justice  resides,  to  attach  so  much 
of  the  goods  and  chattels  of  the  debtor,  as  will  be  sufficient  to  satisfy  such  debt ; 
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and  Bafely  to  keep  the  same,  in  order  to  satisfy  any  judgment  that  may  be  recovered 
on  such  attachment;  and  to  make  return  of  his  proceedings  thereon  to  the  justice 
who  issued  the  same,  at  a  time  therein  to  be  spedfled,  not  less  than  six,  nor  more 
than  twelve  days,  from  the  date  thereofl     S  29.   [Sea  31.]  The  constable  to 
whom  such  attachment  shall  be  directed  and  delivered,  shall  execute  the  same  at 
least  six  days  before  the  return  day ;  and  shell  attach,  take  into  his  custody,  and 
safely  keep,  such  part  of  the  goods  and  ohattels  of  the  defendant,  as  shall  oot  be 
exempt  from  execution,  and  as  shall  be  sufficient  to  satisfy  the  demand  of  the  plain- 
tiff.   He  shall  immediately  make  an  inyentory  of  the  proper^  seized,  and  shall 
leave  a  copy  of  the  attachment,  and  of  the  inventory,  certified  by  him,  at  the  last 
place  of  residence  of  the  defendant ;  but  if  the  defendant  have  no  place  of  residence 
in  the  county  where  the  goods  and  chattels  «re  attached,  suc^  copy  and  inventory 
shall  be  left  with  the  person  in  whose  possession  the  said  goods  and  chattels  shall 
be  found,    g  30.  [Sec.  32.]  No  goods  attached  by  a  constable,  ^all  be  removed  hj 
him,  if  a  bond  be  given  and  delivered  to  such  constable  by  any  person,  with  su£Q- 
cient  surety,  to  be  approved  by  the  constable,  in  a  penalty  double  the  sum  stated  in 
the  attachment  to  have  been  sworn  to  by  the  plaintiff,  coDditioDed,  that  such  gpoods 
and  chattels  shall  be  produced,  to  satisfy  any  execution  that  may  be  issued  upon 
any  judgment  which  shall  be  obtained  by  the  plaintiff  upon  such  attachmeut,  within 
six  months  after  the  date  of  such  bond.    §  31.  [Sec.  33.]  If  any  person  shall  daim 
any  goods  or  chattels  att&ched  by  a  constable,  he  may,  after  such  seizure,  and  at 
any  time  before  execution  shall  have  been  issued  upon  the  judgment  obtained  on 
such  attachment,  execute  a  bond  to  the  plaintiff,  with  sureties  to  be  approved  by 
the  constable,  or  by  the  justice  who  issued  the  attachment,  in  a  penalty  double  the 
value  of  the  property  attached,  conditioned  that  in  a  suit  to  be  brought  on  such 
bond,  within  three  months  from  the  date,  such  claimant  will  establish  that  he  was 
the  owner  of  the  goods  seized,  at  the  time  of  such  seizure ;  and  in  case  of  his  fail- 
ure to  do  so,  that  he  will  pay  the  value  of  the  goods  so  claimed,  with  interest. 
§  32.  [Sea  34.]  Upon  either  of  the  bonds  aforesaid  being  executed  and  delivered 
to  the  constable,  he  shall  deliver  up  the  property  seized  by  him,  to  the  obligor  in 
such  bond.     §  33.  [Sec.  35.]  The  constable  serving  the  attachment,  shall  make  a 
return  thereof  at  the  day  therein  named  for  that  purpose,  with  all  his  proceedings 
thereon,  in  writing,  subscribed  by  him,  with  a  copy  of  the  inventory  of  the  goods 
attached,  certified  by  him,  and  with  any  bond  which  may  have  been  executed  and 
delivered  to  him,  pursuant  to  the  foregoing  provisions,    g  34.  [Sec.  36.]  In  every 
suit  which  shall  be  brought  upon  a  bond,  given  by  the  claimant  of  property,  pursu- 
ant to  the  preceding  thirty -third  section,  the  claimant  may  give  in  evidence,  in  bar 
of  a  recovery,  that  he  was  the  owner  of  the  property  seized,  at  the  time  of  such 
seizure.    If  he  fail  to  establish  such  ownersliip,  or  if  judgment  pass  against  him  by 
default  or  on  demurrer,  the  plaintiff  shall  recover  the  value  of  the  property  so  seized 
and  delivered  to  such  claimant,  with  interest  from  the  date  of  the  bond,  to  be 
assessed  as  damages.     §  35.  [Sec.  37.1  If  the  amount  so  recovered  exceed  the 
amount  of  the  plaintiff^s  judgment  rendered  on  the  attachment,  he  shall  be  liable 
to  refund  such  excess  to  the  defendant  in  such  attachment,    g  36.  [Sec.  38.]  If  the 
defendant  shall,  before  judgment,  satisfy  the  claim  on  which  such  attachment  issued, 
and  all  costs  thereon,  or  after  judgment  shall  pay  the  same,  he  shall  be  entitled  to 
maintain  an  action  on  the  bond  executed  by  such  claimant,  in  his  own  name,  in  the 
same  manner  and  with  the  like  effect,  as  if  such  action  had  been  brought  by  the 
obligee  in  such  bond,  as  herein  provided."    Further  provisions,  2  R  S.,  4A  ed., 
p.  460,  §§  210,  211,  (section  21  of  this  act  supersedes  section  212,)  213,  214,  215 
and  216 :  "  §  210.  Whenever,  by  the  provisions  of  the  thirtieth  [207th]  section  of 
this  act,  no  warrant  can  issue,  and  the  defendant  shall  reside  out  of  the  county,  be 
shall  be  proceeded  against  by  summons  or  attachment,  returnable  not  less  than  two, 
nor  more  than  four  cUys  from  the  date  thereof,  which  shall  be  served  at  least  two 
days  before  the  time  of  appearance  mentioned  therein ;  and  if  such  defendant  be 
proceeded  against  otherwise,  the  justice  shall  have  no  jurisdiction  of  the  cause. 
(1831,  ch.  300,  g  33.)    g  211.  In  addition  to  the  cases  in  which  suits  may  now  be 
commenced  before  justices  of  the  peace  by  attachment,  any  suit  for  the  recovery  of 
any  debt  or  damage  arising  upon  any  contract  express  or  implied,  or  upon  any 
judgment  for  one  hundred  dollars  or  less,  may  be  so  commenced,  whenever  it  shall 
satisfactorily  appar  to  said  justice  that  the  defendant  is  about  to  remove  from  the 
county  any  of  his  property,  with  intent  to  defraud  his  creditor,  or  has  assigned,  dis- 
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posed  of,  secreted,  or  is  about  to  Msign,  diflpoae  of,  or  secrete  aoj  of  hifl  property, 
^crith  the  like  intent,  whether  such  defendant  be  a  resident  of  this  state  or  not. 
)1831.  ch.  300,  §  34,  as  amended  1842,  eft.  107.)"    ♦    ♦    *    "  §  213.  Every  attach- 
ment issued  by  virtue  of  this  act,  or  of  the  provisions  contained  in  the  said  second 
aLTticle.  shall  be  served  in  the  manner  now  provided  in  said  article,  except  that  if 
the  defendant  can  be  found  in  the  county,  the  copy  of  such  attachment  and  inven- 
tory shall  be  served  upon  him  personally,  instead  of  leaving  the  same  at  the  place 
now  prescribed  in  said  article ;  and  the  return  of  said  officer,  in  addition  to  what  is 
now  required,  shall  state  specifically  whether  such  copy  was  or  was  not  personally 
eerred  upon  the  defendant.    §  214.  If  such  attachment  was  issued  in  one  of  the 
cases  provided  for  by  this  act  and  shall  be  returned  personally  served  upon  the  de- 
fendant, the  justice  shall,  on  the  return  day,  proceed  to  hear  and  determine  the 
caoae  in  the  same  manner  as  upon  a  summons  returned  personally  served.    (Same 
cL,  §  37.)    §  215.  If  such  attachment  was  issued  in  one  of  the  cases  provided  for 
bj  this  act  and  at  the  return  day  it  shall  appear  by  the  return,  that  property  was 
attached,  and  that  a  copy  of  such  inventory  and  attachment  was  not  personally 
lerved,  and  the  defendant  shall  not  appear,  the  plaintiff  may  take  out  a  summons 
against  the  defendant ;  and  if  such  summons  shall  be  returned  that  the  defendant 
caoBot  be  found  after  diligent  inquiry,  or  that  the  same  has  been  personally  served 
upon  the  defendant,  then,  in  either  case,  the  justice  shall  proceed  to  hear  and  de- 
termine the  cause  in  the  same  manner  as  upon  a  summons  returned  personally 
served.    {Same  ch.  §  38.)    §  216.  A  judgment  obtained  before  any  justice,  in  any 
suit  commenced  by  attachment,  when  the  defendant  shall  not  be  personally  s(  rved 
with  the  attachment  or  summons,  and  shall  not  appear,  shall  be  only  presumptive 
evideoce  of  indebtedness,  in  any  suit  that  may  be  brought  thereon,  and  may  be 
repelled  by  the  defendant ;  and  no  execution  issued  upon  such  judgment  shall  be 
levied  upon  any  other  property  than  such  as  was  seized  under  the  attachment 
issued  thereon ;  nor  shall  any  defendant,  in  such  case,  be  burred  of  any  set-off 
which  he  may  have  against  the  plaintiff.    (Same  ch.  g  39.)" 

§  91.  Requisites  to  the  issuing  of  attaciinients.—"  Before 

a  warrant  or  attachment  shall  issue,  the  party  applying  must  prove  to  the  satisfac- 
tion of  the  justice,  by  the  affidavit  of  himself  or  some  other  person,  the  facts  on 
which  the  application  is  founded,  and  the  amount  of  his  debt  or  claim  over  all  pay- 
ments and  set-offs.  The  plaintiff  must  also  execute  and  deliver  to  the  clerk  of  the 
court  a  written  undertaking,  approved  by  the  justice,  with  such  approval  indorsed 
thereon,  with  or  without  sureties,  to  the  effect  that  if  the  defendant  recover  judg- 
ment, the  plaintiff  will  pay  to  him  all  costs  and  extra  costs  that  may  be  awarded 
to  the  defendant,  and  all  damages  which  he  may  sustain  by  reason  of  the  arrest, 
not  exceeding  the  sum  specified  in  the  undertaking,  which  must  be  double  the 
amount  claimed;  if  the  undertaking  be  executed  by  the  plaintiff  without  security 
he  must  annex  thereto  an  affidavit  that  he  is  a  iiesident  and  householder  in  the  city 
of  Xew-York,  and  worth  double  the  sum  specified  in  the  undertaking,  as  well  as 
over  and  above  all  his  debts  and  liabilities  as  of  his  property  exempt  by  law  from 
execution ;  but  the  proof  and  security  required  by  this  section  shall  not  be  neces- 
airy  where  the  warrant  is  issued  for  the  violation  of  a  by-law  or  ordinance  of  the 
corporation  of  the  city  of  New- York,  or  for  the  recovery  of  a  penalty  or  a  forfeit- 
ure under  the  statutes  of  this  state  where  the  corporation  of  the  city  of  New-York 
or  the  people  of  the  state  of  New- York  are  plaintiffs." 

Under  tlie  Code. — An  attachment  under  the  Code  is  a  provisional  remedy 
adopted  in  a  suit  already  commenced.  It  is  not  original  process,  and  by  it  a  suit  is 
not  commenced.  (See  2  Sand,  060;  12  Barb.  265.)  And  the  sufficiency  of  the 
affidavits  on  which  an  attachment  is  granted,  is  not  a  jurisdictional  question.  (See 
13  Bow.  349;  12  Barb.  265,  273,  282;  3  Sand.  703;  and  10  How.  6.)  Upon  an 
application  to  a  justice  of  the  peace  for  an  attachment,  slight  evidence  was  pre- 
eeated  of  an  intent  on  the  part  of  the  defendant  to  defraud  his  creditors:  Beld^ 
although  the  evidence  was  so  insufficient  that  the  action  of  the  justice  would  be 
reversed  upon  a  direct  proceeding  to  review  it,  the  process  is  to  be  deemed  valid 
when  attacked  in  a  collateral  action.  In  such  cases  the  process  is  not  to  be  held 
void  if  the  magistrate  had  before  him  evidence  legally  tending  to  establish  the 
jurisdictional  fact,  and  requiring  the  exercise  of  his  judicial  judgment  as  to  its 
cogency.    (Skinnion  agt  Kelly,  18  N.  7.  R.  355.) 
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Under  the  Rerlted  8lat«tes«— Attochments  under  fhe  Revised  Stat- 
atea  are  original  proceas  hy  which  snits  are  oommenoed ;  thej  are  special  proceed- 
ings, and  a  strict  compliance  with  all  the  requirements  of  the  acts  under  which  the 
proceedings  are  had  is  necessary  to  confer  jurisdiction ;  and  one  of  these  is  that 
the  afSdavits  must  state  the  facts  and  dicumstanoes  to  estahlish  the  grounds  of  the 
appUcation.  {See  1  iTiZZ,  187;  4  id  648;  21  Wend.  612;  7  Barb.  182;  18  Wend. 
611;  2  id.  298;  21  fdL  310;  4  Demo,  118;  3  C&msL  41 ;  and  13  How.  349.) 

§  33.  ProceM  i/vhere  serTed  and  ii^heit  action  deemcdl 
commenced* — "  The  summons,  warrants  and  attachments  issued  out  of  these 
courts  shall  not  be  served  out  of  the  city  and  county  of  New-York,  and  the  action 
shall  be  deemed  commenced  at  the  time  such  summons,  warrant  or  attachmeut  is 
actually  delivered  for  service,  if  the  constable  or  other  person  having  the  summons 
to  serve  cannot  find  the  defeodant  so  as  to  serve  him  therewith  as  required  by  this 
act,  he  must  so  return,  and  the  derk  shall,  at  the  request  of  the  plaintiff,  continue 
from  time  to  time  to  issue  others,  until  the  defendant  is  served.*' 

§  33.  17  ndertakinga  by  non-resident  plain  tiffs.— "Plaintiffs 

not  residing  in  tiie  city  and  county  of  New-York  shaU,  before  the  issuing  of  the 
short  summons,  as  provided  in  subdivision  one  of  section  thirteen  of  this  act,  file 
with  the  derk  of  the  court  a  written  undertaking,  executed  by  one  or  more  sureties, 
to  the  effect  that  if  the  defendant  recover  judgment,  he  will  pay  him  all  costs  and 
extra  costs  that  may  be  awarded  him,  not  exceeding  one  hundred  dollars.  If  the 
defendant  shall  recover  judgment  in  such  case^  and  the  execution  be  returned  un- 
satisfied, in  whole  or  in  part,  the  derk  shall  deliver  to  the  defendant  such  under- 
taking, to  be  prosecuted  according  to  law." 

Wliat  secnritj  required* — Where  the  defendant  is  a  non-resident  of 
the  county,  and  the  plaintiff  is  also  a  non-resident,  he  is  not  entitled  to  a  short  sum- 
mons without  proof  of  that  fact,  and  giving  security  for  the  payment  of  any  sum 
which  may  be  recovered  against  him.    {AUen  agt.  SUme,  9  Barb.  60.) 

§  34.  Pleadings,  inspection  of  claims,  and  offsets.—"  The 

pl^iding  must  take  place  at  the  time  the  summons  warrant  is  returned  served,  or 
at  such  other  time  as  the  justice  may  direct.  The  court  may  at  the  time  of 
pleading,  or  at  any  other  time  before  the  trial,  require  the  plaintiff  or  defendant  to 
exhibit  to  the  inspection  of  the  adverse  party,  with  liberty  to  copy  the  same,  any 
writing  or  account  declared  on  or  set  up  in  the  way  of  offset  or  counter  claim,  or 
if  not  so  exhibited,  may  prohibit  its  afterwards  being  given  in  evidence." 

§  35«  Adjonrnment  of  trial. — "The  trial  of  the  action  may  be 
adjourned  by  the  court,  or  on  the  application  of  either  party,  for  a  period  not  exceed- 
ing eight  days  at  any  one  adjournment,  unless  the  defendant  is  under  arrest,  in 
which  case  it  shall  not  be  adjourned  to  exceed  forty-eight  hours,  except  by  consent 
of  the  defendant ;  an  adjournment  for  more  than  forty-eight  hours  in  such  cases, 
except  on  application  of  the  defendant,  or  by  his  consent,  discharges  the  defendant 
from  custody,  but  the  action  may  proceed  notwithstanding  such  discharge,  and  the 
defendant  shall  be  subject  to  arrest  on  the  execution  in  the  same  manner  as  if  be 
had  not  been  so  discharged.  The  trial  may  be  adjourned  for  a  longer  period  by 
consent,  or  where  neither  party  objects  to  the  sama" 

§  36.  Adjournment  on  arrest. — "  If  the  application  for  the  adjourn- 
ment of  the  trial  be  on  the  part  of  the  defendant  under  arrest,  before  it  can  be 
granted  he  must  execute  an  undertaking  with  one  or  more  su£Bdent  sureties,  to  be 
approved  by  the  justice,  which  approv^  must  be  indorsed  on  the  undertaking,  to 
the  effect  that  he  will  appear  on  the  adjourned  day,  and  not  depart  untU  duly  dis- 
charged according  to  law,  or  until  after  the  trial  and  judgment,  and  that  he  will 
surrender  himself  into  custody,  if  any  execution  be  issued  upon  the  Judgment  when 
obtained  against  him  in  the-ection." 

S  37.  Adjournments  generally. — "  An  adjournment  may  be  hnd 
either  at  the  joining  of  issue,  or  at  any  subsequent  time  to  which  the  cause  msy 
stand  adjourned  on  appUcation  of  either  party,  for  a  period  longer  than  eight  days, 
but  not  to  exceed  ninety  days  from  the  return  of  the  summons  or  attachment,  upon 
executing  an  undertaking  in  writing,  with  one  or  more  sufRcient  sureties,  to  the 
effect  that  he  will  pay  to  the  plaintiff  or  defendant  the  damages,  costs  and  extra 
costs,  in  case  judgment  shall  be  rendered  against  him  in  the  action,  upon  proof  by 
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the  oetli  of  the  psrfy  of  oOAnrteo,  to  th^  Mtk&etton  of  the  Jottice,  that  itiobpArtf 
owmc  be  reedy  Ibr  trial  before  the  time  to  which  he  desi^M  aD  a^yo^rament,  for 
tte  vaat  of  materud  oTidence,  describing  il,  that  the  delay  hae  not  been  made 
neeoBsaiy  bj  any  aet  or  neglect  on  liia  part  flinoe  the  aetim  was  oommenoed ;  and 
tint  he  expects  to  piocwe  the  eyidonoe  at  the  time  stated  by  him."  6ee  Trials 
aadmisoeJlaneoiis  proceedings,  (§  64,) "  Appearanoe  and  adljoiinimeat,"  oftfe,  p,  Y8. 

Damgk,  X  HUL  395. 

§  9S.  CeM^iieiM  of  ad  JottmnieBt^— **  The  ftu^  mtij  impose  tipon 
the  party  applying  for  edjoumment  such  oonditioiis  as  to  him  may  seem  reason* 
abisL^    See  same  reference  to  last  section,  (27.) 

§  99.  Failni^  of  plainiiff  to  appear.--"  If  the  pkintffr  fsa  to 
B|^war  at  the  return  of  the  snmmonS)  warrant  or  attachmenti  and  make  his  oom- 
pismt»  the  actkm  must  be  dismissed.*'    See  same  reference  to  seetSon  27. 

§  M«  ComialMloit  may  iMae.— '*Theee  ooarts  may  issae  oommissions 
to  tike  the  testinony  of  wttnesses  fesidifng  out  of  the  dty  and  county  of  New-York, 
tn  be  read  on  the  trial  of  actions  therein,  in  the  seme  maimer  as  Justices  of  the 
ptsee  BOW  by  law  sre  authorised  to  do^  which  power  and  aattiority  Is  hereby 
czftendsd,  so  as  to  anthmise  tiie  issuing  of  eommissiom  to  take  the  testimony  of 
vitneases  residiBg  oat  of  the  stata'*  The  statute  in  reference  to  the  issuing  of  com- 
nisrisos from  josSces*  courts,  are,  (2  RoTised  Statutes^  4th  ed.,  p.  454,)  ss  foUowsi 
§  IM.  **  Whenever  aa  issue  of  fact  shall  hare  been  }ohied  in  any  action  or  suit 
beftre  a  Jostloe  of  the  peace,  and  it  shall  aj^ear  <m  the  appHoatloli  of  either  party 
that  any  witneoB  not  lesidiag  within  the  county  where  said  suit  is  pending,  or  the 
oooB^  siQoiDisg,  is  msiterial  hi  the  prosecution  or  defence  of  sueh  action  or  suit, 
the  si^  jaatiee  may  award  a  oommissiqpa  to  one  or  more  competent  persons,  au- 
tiwrisiniy  them  or  any  one  of  them  to  examine  such  witness  on  oath  upon  the  in- 
tenogatoriea  nettled  by  the  said  ]ustiee»  and  certiiied  by  his  anprobation,  entered 
or  indorsed  thereon,  or  by  the  written  agreement  or  aascDl  of  uie  parties  annexed 
tosQch  oommiasiofn;  to  take  and  certify  the  ^wpomtaatk  of  such  witness,  and  to 
retaim  the  semei,  according  to  the  directions  giTon  with  such  commission,  in  which 
mmmiswon  both  parties  may  unite.  (1838,  di  248,  g  2.)  fi  166.  8aeh  oommissum 
B^  be  granted  at  the  instance  of  either  par^  by  such  justice  of  the  peace,  at  any 
time,  upon  proof  that  due  notice  of  such  applicsiion  for  sueh  commission  has  been 
sored  on  the  adyerse  party  at  least  six  days  before  the  time  of  maldng  suoh  appli- 
oation;  bat  the  issuing  ci  such  commission  shall  not  postpone  the  trial  beyond  the 
time  now  authorized  by  law.  And  wheneTer  the  defendant  shall  neglect  to  appear, 
or  to  plead  in  such  action  or  suit,  and  the  plaintiff  shall  make  application  for  a  com- 
misBum  to  take  the  deposition  of  a  material  witness  for  the  proseoution  of  such  ao> 
tkm  or  suit,  the  justice  may  award  a  commis^on  without  notice,  to  one  or  more 
oompetont  persona  to  examine  such  witness  on  oath,  upon  intorrogatories  proposed 
by  the  plaintiiT,  and  settied  by  the  justice,  to  take  and  certij^f  the  deposition  of  snch 
witness,  and  to  return  the  same  according  to  the  diispctioos  giyen  in  such  commis- 
sion. (1838,  cA.  243,  §  8 ;  <w  amtnded  1847,  eh.  829.)  §  166.  The  commission 
dmQ  be  executed  and  returned,  as  is  prescribed  by  statute  when  a  commission 
iasoes  out  of  a  court  of  record,  and  the  deposition  and  testimony  taken  in  pursuance 
thereof  shall  be  reoeiyed  on  the  trial  as  testimony  in  the  oause  with  the  like  eflbot 
as  if  Bodi  witnesses  were  peisonally  examined  at  such  trial    (Sotm  ch.  g  4^)" 

Practice  4a  yvantlnv  conualMlOBs«-*/<  $eema  that  the  rule  and 
jraotiee  which  haye  always  preyailed  in  granting  commissions  for  the  examination 
of  a  SMfarial  wUnem  should  still  preyail,  eyen  where  the  witness  to  be  examined  is 
a  parly  to  the  action,  unless  it  is  made  to  appear  that  the  examination  cannot  be 
received  aa  eyidence  upon  the  trial  Where  a  par^  swears  upon  the  advice  <k 
eoimael,  that  another  par^  wiio  is  absent  from  the  state  is  a  material  witness,  he 
Aoald  be  regarded  as  liaying  made  a  j»rtma  facid  case  for  a  commission.  (ShirfeU 
sgt  /Wer,  10  Bow,  286.) 

See  "  Applioation  for  oommisBion,"  under  g  64. 

Goafcati  of  BOtice  of  motloB)  &c«— The  notice  of  motion  should 
nsoae  the  persons  proposed  as  commissioners.  The  names  of  the  witnesses.  (8 
Dmar^  642.)  Documentary  eyidence  or  copies  must  be  annexed  to  the  interrogatories. 
(1  Xem.  202.)    Interrogatories  must  be  answered  specifically.    (2  Ahb.  2690    '^'^^ 
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ness,  after  examination  on  commiamon,  cixning  into  the  Jniiadiction  of  the  court)  may 
be  examined  on  the  trial  (17  John.  345.)  A  second  oommiflsito  seldom  aUowed. 
(17  John.  343.)  An  amendment  of  the  pleadings  does  not  render  a  deposition  pre- 
▼iously  taken  cm  oommiflsion  inadmissible.    (1  &  J).  SmUhy  204.) 

§  31.  JExamlnatioB  of  tvitneiseflcoBdlCioBally. — "Whenever 
any  action  pending  in  either  of  said  courts,  shall  be  commenced  by  the  actual  ser- 
Tices  of  process,  or  when  the  defendant  shall  hare  appeared  in  the  action,  either 
party  may  hare  the  testimony  of  any  witness  who  is  about  to  leaye  the  dty  and 
county  of  ^ew-York,  and  will  probably  continne  absent,  when  the  testimony  ia  re- 
quired, taken  conditionally,  to  be  used  on  the  trial  of  such  action,  in  the  same 
manner  and  wiih  like  effect  as  provided  by  article  first,  title  three,  chapter  seven 
of  the  Revised  Statutes,  entitled  '  Of  taking  conditionally  testimony  of  witneaseB 
within  the  states.'" 

Former  practice. — It  has  been  the  practice  in  this  state  fK»m  a  very 
early  period,  when  a  material  witness  was  about  to  d^art  the  states  and  there  was 
no  probability  of  his  returning  so  as  to  appear  at  the  trial,  to  allow  his  testimony  to 
be  taken  de  bene  esse  before  a  judge  or  commissioner  of  the  court  at  chambers.  This 
practice,  which  has  always  received  the  sanction  of  the  court  as  tending  to  prevent 
unnecessary  delay  and  expense,  (7  Cow,  63,^ ;  1  Johns,  Cos,  147,)  and  which  grofw 
up  without  any  statutory  provision  and  firom  analogy  to  the  practice  of  the  Englisli 
courts  of  examining  witnesses  when  going  abroad  upon  interrogatoiiee,  provided 
the  parties  consented,  and  has  been  recently  incorporated  into  the  statutes  of  this 
country,  (\  CMi,  ArM.  297,)  is  now  with  us  also  the  subject  of  statutoiy  regula- 
tion. It  has  been  accordingly  provided  that  whenever  any  action  pending  in  any 
court  of  law  being  a  court  of  record,  shall  have  been  commenced  by  the  actual 
service  of  process,  or  where  the  defendaat  (hall  have  appeared  to  the  action,  either 
party  may  have  the  testimony  of  any  witness  taken  conditionally  to  be  used  in  the 
cases  and  under  the  circumstances  therein  prescribed.  (3  iZL  &  391.  See 
1  Chahcm'B  iV.,  2ded.,  p.  684;  Packard  agt.  HiU,  1  Cow,  489,  note.) 

Application  at  any  staffe  of  the  cause. — ^Depositions  de  bene  eeee 
may  be  taken  at  any  stage  of  the  cause,  even  before  an  issue  oi  &ct  joined,  and 
while  a  demurrer  is  pending  and  undetermined.    (Paehard  agt  BiU,  7  Cow.  489.) 

Statutes  regnlatiag  this  snbiect«~-S  1.  Whenever  any  action  pend- 
ing in  any  court  of  law  being  a  court  of  record  shall  have  been  commenced  by  the 
actual  service  of  process,  or  where  the  defendant  shall  have  appeared  in  the  action, 
either  party  may  have  the  testimony  of  any  witness  taken,  conditionally  to  be  used 
in  the  cases  and  under  the  circumstances  hereinafter  prescribed.  (18  Wend.  647, 
and  3  ffiU^  294.)  g  2.  The  party  desiring  the  examination  of  a  witness  may  apply 
to  any  judge  of  the  court  upon  an  affidavit  which  shall  state :  Ist.  The  nature  of 
the  action  and  the  plaintiff's  demand^  2d.  If  the  application  be  made  by  the  defend- 
ant, the  nature  of  his  d^ence.  Sd.  The  name  and  residence  of  the  witness.  4th. 
That  the  testimony  of  such  witness  is  material  and  necessaxyfor  the  party  making 
such  application  in  the  nrosecution  or  defence  of  such  suit  as  the  case  may  be;  and  5t£ 
That  such  witness  is  aftut  to  depart  fVom  this  state,  or  that  he  is  so  sick  or  infirm 
as  to  afford  peasonable  grounds  for  apprehension,  that  he  will  not  be  able  to  attend 
the  trial  of  such  suit  §  3.  If  the  officer  to  whom  such  application  is  made  shaU  be 
satisfied  that  the  circumstances  of  the  case  require  the  examination  of  such  witness 
in  order  to  attain  justice  between  the  parties,  he  shall  make  an  order  requiring  the 
adverse  party  to  appear  before  such  officer  and  attend  the  examination  of  such 
witness  at  such  time  and  place  as  shall  be  therein  specified,  which  time  shall  not 
exceed  twenty  days  from  the  date  of  such  order,  and  shaU  be  as  much  diorter  as 
^e  exigency  of  the  case  may  require,  and  the  residence  of  the  adverse  party  or  his 
attorney  wiU  allow,  in  order  to  afford  sufficient  opportunity  to  attend  such  examin- 
ation, or  may,  in  his  discretion,  make  an  order  requiring  the  adverse  party  to  show 
cause  on  a  day  in  such  order  to  be  named  why  such  testimony  should  not  be  taken 
by  a  referee  to  be  appointed  by  him,  and  in  sach  order  shall  direct  the  time  and 
mode  of  service  thereof  upon  the  adverse  party,  such  officer  shall  have  power  upon 
proof  of  the  due  service  thereof,  if  no  sufficient  cause  be  shown  against  the  same, 
to  appoint  a  referee  to  take  such  testimony,  who  shall  take,  certify  and  file  the  same, 
in  the  same  manner  and  with  the  like  effect  as  is  provided  in  this  article  for  the  ex- 
amination of  such  witness  by  a  judge  of  the  court    (As  amended  1851,  ch,  472.) 
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§4.  The  adyene  party  maj  show  cause  agaLnat  proceeding  in  audi  examination  by 
proof  that  such  witneaa  is  not  about  to  depart  fVom  this  state,  or  that  he  is  not  sick 
or  infirm,  or  that  the  application  for  bis  examination  is  made  coUasively  to  avoid 
his  being  examined  on  the  trial  of  the  cause,  and  upon  any  such  cause  being  shown 
the  officer  shall  dismiss  such  application.  §  5.  If  no  sufficient  cause  be  shown  upon 
due  proof  of  the  service  of  such  order,  and  a  copy  of  the  affidavit  upon  which  the 
same  w^  granted,  the  officer  granting  the  same  shall  proceed  to  the  examination  of 
such  wibiesB,  and  shall  take  his  deposition,  in  which  deposition  shall  be  inserted  any 
answer  or  declaration  of  such  witness  which  either  of  the  parties  shall  require  to 
be  included  therein.  §  6.  Such  deposition  shall  be  carefhlly  read  to  and  subscribed 
by  such  witness,  shall  be  certified  by  the  officer  taking  the  same,  and  within  ton  days 
thereafter  shall  be  filed  in  the  office  of  the  clerk  of  the  court  in  which  such  action 
shall  be  depending.  §  7.  Such  deposition,  or  a  certified  oopy  thereof,  may  be  given 
in  evidence  by  either  party  on  the  trial  of  the  cause,  or  upon  the  assessment  of  dam- 
ages therein  by  the  clerk,  or  by  virtue  of  any  writ  of  inquiry  c^  damages,  after 
it  shall  have  been  satisfiictorily  proved  that  such  witness  is  unable  to  attend  such 
trial  or  aaseannent  of  damages  personally  by  reason  of  his  death,  insanity,  sickness 
or  settled  infirmity,  or  that  he  has  continued  absent  out  of  this  state,  so  that  his 
attendance  at  such  trial  or  assessment  of  damages,  could  not  be  compelled  by  the 
onfinary  process  of  law.  (7  Wend,  29.)  ^  8.  But  the  party  against  whom  such 
deposition  is  to  be  used  may  prevent  the  reading  thereof  by  satisfactory  proof  that 
sufficient  notice  was  not  given  him  to  enable  him  to  attend  the  examination  of  such 
witness,  or  that  such  examination  was  not  in  all  respects  fair,  and  -conducted  as 
herein  prescribed,  g  9.  Such  deposition  shall  have  the  same  effect,  and  no  other,  as 
the  oral  testimony  of  the  witness  would  have  if  g^ven  on  such  trial  or  aisscssment, 
and  every  objection  to  the  competency  or  credibility  of  such  witness,  and  to  the 
competency  or  relevancy  of  any  question  put  to  him,  or  of  any  answer  given  br 
him,  maybe  made  in  the  same  manner  as  if  such  wliaiess  were  personally  examined 
on  such  trial  or  assessment,  g  10.  The  officer  granting  such  order,  upon  the  appli- 
cation of  the  party  desiring  the  examination  of  a  witness,  may  compel  the  attend- 
ance of  such  witness  by  issuing  a  summons  for  that  purpose  and  enforcing  the  same 
in  the  manner  prescribed  in  this  title.  (2  R,  8.  636,  4ih  ed.)  Whenever  any  action 
pending  in  either  of  said  courts  shall  have  been  commenced  by  the  actual  service 
of  process,  or  where  the  defendant  shall  have  appeafed  in  the  action,  either  party 
may  have  the  testimony  of  any  witness  who  is  about  to  leave  the  city  and  county 
of  New- York,  and  will  probably  continue  absent  when  the  testimony  is  required, 
taken  conditionally,  to  be  used  on  the  trial  of  such  action  in  the  same  manner  and 
with  like  effect,  as  provided  by  article  first,  title  three,  chapter  seven  of  the  Re- 
vised Statutes,  entitled,  "Of  takine  conditionally  the  testimony  of  witnesses  within 
this  state."    {Lam  1852,  ch.324,  %2,p,  4l\ .) 

'When  and  ^oi^  deptMiiUon  taken  and  admitted. — Where 
it  is  certain  or  probable  that  the  personal  attendance  of  a  witness  cannot  be  pro- 
cured at  a  trial,  an  examination  de  bene  esse  before  a  judge,  is  proper,  and  should  be 
enpouraged.  Whether  the  preliminary  steps  to  the  examination  may  be  proved  on 
the  trial  by  affidavit,  or  must  be  proved  viva  voce,  quere  t  But  they  may  be  proved 
by  affidavit,  unless  Uie  proof  is  objected  to  specifically  on  the  ground  that  it  is  by 
iJfidavit,  and  vtoa  voce  testimony  insisted  on.  It  seems  that  such  preliminary  proof 
may  be  by  a  party,  or  person  interested,  as  lessor  of  the  plaintiff'.  The  party 
cannot  object  that  the  notice  of  the  examination  de  bene  esse  was  too  sboij:,  where 
he  appears  before  the  commissioner,  and  omits  to  object  for  that  reason  there,  bat 
puts  his  objection  on  other  grounds.  {Jackson  agt  JTenf,  7  Cow,  69.)  The  uncor- 
roborated testimony  of  an  interested  witness,  that  shortly  before  the  trial  he  saw, 
in  this  state,  a  person  proved  by  other  testimony  to  be  a  resident  of  another  state, 
is  not  sufficient  to  authorize  the  exclusion  of  a  deposition  of  such  person  taken  de 
bene  esse.    {IHxon  agt  Faimerf  10  Barb,  175.) 

As  t0  a  foreign  iiritne«9« — The  practice  of  taking  depositions  <2e  (ence^^e 
approTed.  A  foreign  witness  who  comes  to  this  state,  on  the  request  of  the  party 
for  that  purpose,  may  be  examined  de  bene  esse;  and  his  deposition  may  be  read 
though  it  appear  at  the  trial  that  he  is  at  home  in  a  foreign  country,  or  out  of  the 
jurisdiction  of  the  court,  and  might  have  been  examined  on  commission.  And  this 
even  though  a  commission  may  have  actually  been  obtained  for  the  purpose  of  ex- 
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amining  him  «t  his  foreign  uMideDce.    Kotioe  of  the  examination  di  hem  €$ae  should 
always  he  given.    ( Waii  agt.  Whitney,  7  Cow,  69.) 

Effects  of  cOB^ttonal  testimony  .-^Testimony  taken  coDcUtionallT' 
may  be  read  oa  the  trial,  if  the  witness  is  really  and  actually  absent,  although  he 
may  haye  come  within  the  jnrisdiction  of  a  subpoena  during  the  interval  of  takings 
the  testimony,  and  the  trial.  The  deposition  taken  de  bene  aaw  must  have  the  same 
efifect  as  the  oral  testimony  of  the  wiuess  would  hare,  uid  no  otiier.  (Marhoe  agt. 
Aldrich,  1  Abb.  66.) 

g  SSI.  Snbp4Nias,  Mow  Issued. — "  Subpoenas  requiring  witnesses  to 
appear  and  testify  on  thetriai  of  an  action,  on  the  demand  of  either  party,  to  be  issned 
out  of  these  courts  by  the  clerks  thereof,  in  the  same  form  and  served  in  the  same 
manner  as  subpoenas  issued  out  of  a  court  of  record,  but  shall  not  be  served  out  of 
the  c\ty  and  county  of  New- York,  or  an  adjoining  county  thereto,  and  for  neglect  or 
refusal  to  attend  and  testily  as  required  by  such  subpoenas,  such  witnesses  may  be 
attached  and  punished  in  the  manner  now  provided  by  law  for  punishing  similar 
neglect  or  refusal  in  courts  of  record ;  witnesses  are  entitled  to  twentj-flve  cents 
for  each  day's  attendance  on  the  trial  of  an  action." 

§  33.  Ho^F  inrors  fumislied.— '*  The  commissioner  of  jurors  shall,  on 
or  before  the  first  Monday  of  September  in  each  and  every  year,  fhmish  the  derk 
of  each  of  these  courts  with  a  list  of  the  names,  residence  and  occupation  of  such 
number  of  persons  liable  to  do  jury  duty,  and  who  shall  reside  within  ibe  dlsiiict 
for  which  they  are  selected,  as  the  justice  of  the  court  may  require,  in  writing,  not 
exceeding  one  hundred  and  fifty  to  each  district,  and  certify  the  same.  A  person 
named  on  the  list  thus  furnish^  shall  not  hh  liable  to  do  duty  in  any  other  court 
at  any  time  during  the  year  for  which  they  are  so  furnished.  Tl\e  clerk  of  the 
court  who  shall  receive  such  jury  list,  must  write  on  a  slip  of  paper  the  name  of 
each  of  the  persons  so  furnished,  and  place  the  same  in  a  box,  to  be  called  the 
undrawn  jury  box." 

§  34.  When  Jury  trial  demaBded* — "A  trial  by  juxy  must  be 
demanded  at  the  time  of  joining  an  issue  offset,  and  is  waived  if  neither  party  then 
demand  it ;  when  demanded,  the  trial  of  the  case  may  be  a^oumed  until  a  time 
fixed  for  the  return  of  the  jury.  The  clerk  must  publicly  draw  twelve  persons  from 
the  undrawn  jury  box,  and  deliver  the  list  thereof  to  a  constable,  or  to  a  person 
deputed  by  the  justice  for  that  purpose,  with  a  written  or  printed  notice,  directed 
to  each  person  named  in  the  list,  requiring  him  to  attend  as  directed  as  a  juror,  at  a 
time  specified  therein  ,*  out  of  which  number  six  of  the  penaoos  attending  shall  be 
drawn  to  try  the  ciAse,  provided  that  number  appear." 

Adjonrnment  ia  absence  of  Justice.— Where,  in  the  absence  of 
the  justice,  the  cause  upon  the  return  day  is  adjourned  by  the  derk,  the  proper 
time  to  demand  a  trial  by  jury  is,  after  joining  issue  upon  the  adjourned  day.  An 
exception  to  a  decision  of  a  justice  denying  an  application  for  a  jury  trial,  is  not 
necessary  to  enable  a  party  to  review  such  decision  on  appeal.  {Meeeh  agt  Bratvn, 
4  Abb.  19.) 

g  35.  Hoir  inry  fC^moned.— '*  The  officer  or  the  person  thus  deputed 
must  thereupon  immediaiSiy  summon  each  person  named  in  the  list,  by  giving  him 
the  notice  mentioned  in  the  last  section  personally,  or  by  leaving  it  at  his  (dace  of 
residence,  with  some  person  of  suitable  age  and  discretion,  and  must  return  the  list 
to  the  court  at  its  opening  on  the  day  for  which  the  jury  was  drawn,  spedfying  the 
persons  summoned,  and  the  manner  in  which  each  was  notified." 

Irreralarity  in  summoning  a  Jury. — Any  irregularity  in  sum- 
moning ^e  jury  is  a  ground  for  challenge,  to  the  array,  and  must  be  made  in  the 
first  instance.  It  is  too  late  to  make  the  objection  after  the  jury  are  empannelled 
and  sworn.    {Mayor  o/N.  7.  agt.  Mauon^  1  Abb.  362.) 

§  36.  Fine  on  Jurors.—"  The  court  to  which  the  list  is  returned  may 
impose  a  fine  not  exceeding  ten  dollars,  ibr  the  neglect  of  a  juror,  without  reason- 
able cause,  to  attend,  and  tiie  same  shall  be  collected  in  the  manner  now  provided 
by  law  for  the  collection  of  like  fines  ip  courts  of  record,  but  if  such  notice  was  not 
personally  served,  the  fine  cannot  be  imposed,  until  upon  an  order  to  show  cause, 
an  opportunity  is  afibrded  him  to  be  hea^." 

§  37*  Talesmen« — ''If  a  suffident  number  of  competent  and  indifierent* 
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jansn  do  sot  attend,  the  Jvstioe  must  direct  to  be  tummoned,  by  a  constable  or  a 
peraoB  deputed  for  that  porjgOBe  ftom  the  vicinity,  soffide&t  to  complete  the  jury.*' 

%  S6«  Manner  of  dranring  Jnroiv. — "The  ballote  coDtaloiDg  tbe 
BazDca  of  the  juroia  summoned  and  not  drawn,  most  be  returned  by  the  clerk  to  the 
andiawn  juzy  box,  to  be  drawn  as  in  the  first  instance.  The  ballots  oontalning  the 
names  of  the  jurors  who  served,  must  be  placed  in  a  box  to  be  called  the  drawn 
joiT  box,  until  all  the  other  names  have  oeen  drawn  therefirom,  and,  as  often  as 
that  happens,  the  whole  number  must  be  returned  to  the  undrawn  jury  box,  as  in 
the  first  instanca" 

g  89*  l^pocit  on  demanMng  a  inry«— "Before  a  party  can  be 
entitled  to  a  juiy,  he  most  deposit  with  tbe  cleric  at  tiie  tioM  he  demanded  a  trial 
by  jury,  the  sum  of  three  dolliurs  and  the  ofiScer's  &es  for  summoning  the  jury,  from 
which  tihe  derk  moat  refund  to  the  party  the  fees  of  all  Jurors  who  do  not  aftend, 
which  jurors*  fees  not  sefiinded  and  the  officer's  fees  must  be  included  in  the  judg- 
ment, as  part  df  the  costs,  tn  case  tbe  party  calling  the  jury  recover  judgment.^' 

When  Jnry  ^waiveil. — Where  the  cause  was  adjourned  in  order  to  pro- 
core  a  jury,  and  the  defendant  who  demanded  the  juiy  fiuled  to  appear  on  the 
adjourned  day,  hdd  that  the  justice  vas  regular  in  proceeding  and  trying  the  cause 
without  a  jury,    (XUpairick  agt  Oarr,  3  Abb,  117.) 

§  40«  If  o  adfonrnment  after  tbe  retnrn  of  |nry«— "  No 

adjournment  can  be  granted  after  the  return  of  the  jury,  unleas  the  party  requiring 
tile  same,  in  addition  to  the  other  conditions  imposed  upon  him,  deposit  with  the 
deik  to  be  Iraniediately  paid  to  the  juA>rs  attending,  the  sum  of  twenty-five  cents 
each,  which  amount  in  no  case  ia  to  be  included  aa  part  of  the  costs  in  the  judg> 
meni." 

§  41.  Objection  to  competency  of  a  fmror. — "tf  either  party 
object  to  the  competency  of  a  juror,  tbe  question  thereon  must  be  tried  in  a  sum- 
mary manner  by  the  justice,  who  may  examine  the  jurors  or  other  witnesses  on 
oath." 

§  49.  Terdict. — "The  verdict  of  tiie  jury  must  be  general  for  the  plaintiiT 
Sar  a  specific  sum,  or  for  the  defendant^  or  where  there  is  a  counter  claim  or  set-off 
proved  for  the  defendant  in  a  specified  sum,  but  when  there  are  several  plaint!  ffk 
or  defendants,  the  verdict  may  be  for  or  against  one  or  more  of  them,  and  the  judg- 
ment must  be  entered  therein  immediately  after  the  rendering  of  the  verdict" 

Judi^ment  npon  verdict*— ^A  justice  of  the  peace  must  enter  judgment 
upon  the  verdict  of  a  jury  immediately  upon  its  being  rendered ;  and  if  he  omit  to 
do  BO  untU  the  next  day,  no  judgment  can  be  given  by  hiuL  Determining  tbe 
amount  of  costs  to  be  paid  by  the  losing  party  is  parcel  of  the  act  of  rendering 
judgment.  Accordingly,  where  a  justice  upon  a  verdict  being  given,  immediaiely 
filtered  it  in  his  docket,  but  omitted  to  set  down  the  items  of  costs  until  a  subse- 
quent day,  and  did  not  foot  up  the  amount  until  eight  days  afterwards,  held  erro- 
neous, and  the  judgment  was  revereed.    (Sibiy  agt  Howard^  3  Denio^  72.) 

g  48.  "Where  Justice  being  a  nrltnett  to  disqualified.—"  If 

at  any  time  before  the  trial  has  actually  commenced,  it  shall  appear  to  the  satisfac- 
tion of  the  justice  that  he  is  a  necessary  witness  on  the  trial  of  the  cause,  or  is  dis- 
qualified to  try  the  same,  he  shsU,  by  an  order  entered  in  the  cause,  order  the 
papers  in  the  same  to  be  transferred  to  a  district  court  for  the  acyoining  distriot,  and 
the  latter  court  shall  tiiere  have  jurisdiction  to  hear  and  try  the  same." 

Justice  must  be  a  material  and  necessary  uritness.-* 

Though  the  defendant  in  a  suit  pending  before  a  Justice  make  affidavit  pursuant  to 
the  act  of  1838,  (Se8$,  JD.  1838,  p.  332,  §  1,)  that  the  justice  is  a  material  witness, 
&c^  a  discontinuance  should  not  be  granted  unless  the  facts  and  circumstances 
detailed  are  such  that  the  justice  can  judicially  pronounce  them  relevant  The 
affidavit,  moreover,  should  contain  enough  to  show  that  the  Justice  is  a  necessary 
as  well  ss  a  material  witness,  especially  where  on  its  fiuse  it  imports  that  there  are 
others  who  probably  kaow  as  much  of  the  matters  detailed  as  the  justice.  Whether 
a  dinontinuance  can  be  properly  ordered  on  an  affidavit  made  before  the  plaintiff 
has  declared,  qmr^t    (Tawig  agt  ScoU,  8  SiO,  32.) 

§  44.  Mode  of  Gonduetlng  trial*—"  The  swearing  of  the  jury,  and 
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the  mod«  of  condncting  the  trial,  »re  the  same  in  these  coorts  as  the7  are  in  oourta 
of  record." 

8e6  Trials  and  misoella&eoos  prooeedings,  under  §  64,  arUe^  p.  Y2. 

g  45.  Jndymeiit  off  dlsmisMll. — "Judgment  that  the  action  be  dis- 
missed, with  costl^  without  prejudice  to  a  new  action,  shall  be  rendered  in  the 
following  cases  :-^l.  Where  the  plaintiif  voluntarily  discontinues  the  action  before 
it  is  finally  submitted.  2.  When  he  fails  to  appear  at  the  time  specified  in  the  sum- 
mons, warrant  or  attachment,  or  upon  adjournment  3.  When  it  is  objected  at  the 
trial,  and  appears  by  the  evidence,. that  the  action  is  brought  in  the  wrong  district, 
or  by  a  plaintiff  not  a  resident  in  the  eounty,  without  giving  the  security  required 
by  this  act,  or  that  the  court  has  not  jurisdiction ;  but  &the  objection  be  taken  and 
overruled,  it  is  cause  only  of  reversal  on  appeal,  and  does  not  otherwise  invalidate 
the  judgment ;  if  not  taken  at  the  trial,  it  is  waived,  and  the  court  will  be  deemed 
to  haVe  jurisdiction.    4.  Where  the  plaintiff  does  not  prove  his  cause  of  action." 

Where  parties  non-retideBts  off  district.— Where  nothing  ap- 
pears on  the  trial  in  a  justice's  court  or  in  any  of  the  proceedings  showing  where 
the  parties  re^de,  or  tiuit  they  do  not  reside  within  his  district,  and  a  trial  upon  the 
merits  is  had,  without  objection  by  either  party ;  it  is  not  the  duty  of  the  justice  to 
volunteer  any  inquiry  into  their  residence.  As  a  general  rule,  it  is  only  a  party 
who  is  aggrieved  by  a  judgment,  who  can  complain,  and  reverse  it  (Ihwianks 
agt.  Gorlies,  3  E.  D.  Smithy  682.)  After  defendant  had  commenced  his  proofs  on 
the  trial  of  a  cause  in  a  justice's  9outt^  the  cause  was  adjourned  by  consent.  On 
the  adjourned  day  the  plaintiff  not  appearing,  the  justice  proceeded  with  the  cause 
and  rendered  judgment  in  favor  of  defendant  upon  ^is  counter  claim.  JTieU,  that 
the  justice  was  wrong  in  going  on  without  the  plaintiff — ^he  should  have  rendered 
a  judgment  of  non-suit  or  dismissal  of  the  action.  {Korria  agt  BUaidey^  3  Ahh.  107.) 

§  46.  Wben  deffendant  falls  tm  appear.^'*  When  the  defendant 
fails  to  appear  and  answer,  judgment  must  be  given  for  the  plaintiff  as  follows : — 
1.  When  a  copy  of  the  oomplamt,  account  or  instrument,  has  been  served  person- 
slly  with  the  summons,  warrant  or  attachment,  as  prescribed  by  section  fifteen  of 
th&  act,  judgment  must  be  given,  without  further  evidence,  for  the  sum  specified 
therein.  2.  In  other  cases  the  justice  must  hear  the  evidence  of  the  plaintiff,  and 
render  judgment  for  such  sum  only  as  shall  appear  'by  the  evidence  to  be  just^  but 
in  no  case  to  exceed  the  sum  specified  in  the  summons^  warrant  or  attachment.'* 
(And  $ee  Mayor^  dee.,  New  York  agt.  Green,  1  EiU.  393.) 

When  plaiatlffff  must  prove  his  case.— It  was  held  in  the  case  of 
Jones  tLgt.  Pfidham,  (3  E,  D.  Smith,  156,)  that  whether  a  defendant  appears  and 
denies  the  complaint  or  does  not  appear  at  all,  the  plaintiff  must  prove  his  case. 
This  would  apply  to  the  2d  subdivision  of  this  section,  {and  see,  ako,  Bowardtkgi. 
Brown,  2  id.  247.)  Although  a  justice  may  adjourn  a  cause  where  the  defendant 
does  not  appear,  and  there  is  no  issue  joined,  he  cannot  hold  the  cause  open  for  any 
number  of  days  fl'om  the  return  of  the  summons :  and  where  a  cause  was  held  open 
four  days,  and  then  tried,  the  defendant  not  appearing,  heM  erroneous.  ( WHoox  agt. 
CUm-eni,  4  Dtnio,  160.)  Where  the  justice  had  called  all  the  causes,  when  the  de- 
fendant who  was  in  attendance  asked  the  justice  to  call  his  cause,  the  justice  told 
him  there  was  no  suoh  cause^  whereupon  the  defendant  left  the  court  It  was  heidt 
that  the  justice  could  not  afterwards  proceed  in  the  cause  in  the  defendant's  absence. 
{Murling  agt  Orott,  3  AlUk  109.)  Where  the  justice  adjourned  the  cause  with  a 
condition  that  if  the  defendant  filed  security  in  the  meantime  the  cause  should  be 
further  adjourned  for  defendant's  benefit,  and  the  security  was  filed,  but  the  defend- 
ant failed  to  appear  on  the  adjourned  day;  heUd,  that  the  justice  was  regular  in  pro- 
ceeding to  judgment  (Maker  agt  BM,  3  Ahh,  110.)  Whether  a  justice,  after  the 
examination  of  witnesses  has  commenced,  has  any  authority  to  suspend  the  trial, 
without  the  consent  of  both  parties,  except  for  the  sole  cause  that  there  is  not  time 
to  conclude  it  on  that  day.    Ihubtfid.    {Fairbanks  agt.  Corliea,  ^E.lk  Smiik,  582.) 

See  Trials  and  miscellaneous  proceedings,  under  section  64,  anU,  p,12. 

Poirer  to  open  a  fadyateat.— Where  a  justice  of  a  district  court 
gave  a  judgment  in  a  cause  under  a  misapprehension  as  to  the  time  when  the  cause 
was  adjourned,  qmre,  whether  he  had  power  to  open  the  judgment  If  the  party 
against  whom  it  was  rendered  consents  that  it  be  opened,  apd  the  cause  tried,  a 
8ub8e<^uent  judgment  rendered  against  such  party  will  be  regular.    {Scraialion  agU 
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Ze9y,  ^Ahb.  21;  me dUo  ffardin b^  WootMde,  2  JC  D.  SmUh,  37;  and$$eid,  39; 
1  £  2>.  fftmO,  410;  FSde  mgt  N,  F.  <feifor2em  IZiZ:  Co,,  I  iTift.  302.) 

EHtry  of  indipment.— Where  the  case  U  tried  bj  a  jnrj,  and  a  yerdiot 
Ibr  tiie  defendant^  upon  which  the  justice  omits  to  enter  Jadgment;  it  aeemt^  that 
is  soch  case,  the  defendant  will  not  be  deprived  of  the  benefit  of  the  Terdict,  and 
maj  plead  it  in  bar  to  another  action.    {Kane  agt  DtUez,  3  K  D.  Smithy  127.) 

Setarift  on  amP^A^* — ^^  ^®  docnmentary,  parol  and  othw  evidence 
used  on  the  trial  should  be  returned  to  the  appellate  coort  (Ogd&n  agt  Sanderecn, 
ZKJ>.  Smitih,  167;  Spring  agt  Baker,  1  ffiU,  626.)  If  the  retom  is  defeotiye  in 
omittiiig  to  state  the  objection  taken  on  the  trial,  the  defect  shoold  be  corrected  by 
ttw  appaOaDt  on  motion,    (fkurbanks  agt  CforUee,  3  B.  D,  SmUht  (82.) 

§  47.  Trial  hj  tbecomrt  uritliont  a  |ary«— "Upon  the  issue  of 
fret  joined,  if  a  juiy  trial  be  not  demanded,  as  required  bj  this  act,  the  Justice  most 
hear  tlw  eridenoe^  and  decide  all  questions  of  fact  and  law,  and  render  judgment 
aoDording^j  within  eight  dajs  ftom  the  time  the  same  is  submitted  to  him  for  that 
pmpoae,  except  when  the  defendant  is  under  airest,  and  iias  not  given  security  for 
his  appearaooe ;  in  such  case  the  justice  shall  render  his  judgment  immediately 
after  the  dose  of  the  triaL  All  issues  of  law  shall  be  heard  and  decided  by  the 
judge,  without  a  jury." 

^Fliere  iostice't  entry  Talid«— Where  a  justice  of  the  peace,  after  a 
jnry  had  pronoxmced  their  verdiiq^i  rendered  judgment  immediately  and  noted  it  in 
his  minutes  of  the  trial,  but  omitted  to  enter  it  upon  his  docket  until  two  or  three 
days  after ;  hddy  that  the  omission  was  not  cause  for  reversal  {Mall  agt  Tuiile,  6 
WBl^  38.)  And  where  a  justice  of  the  peace  decided  a  cause  before  him,  and  made 
upon  the  papers  in  the  suit  a  memoranaum  of  his  judgment  within  four  days  after 
the  final  submis^on  to  him ;  heldy  that  the  judgment  was  regular  and  vaUd,  although 
no  entry  thereof  was  made  in  his  docket  untU  after  the  lapse  of  four  days.  (Wa2- 
rod  agt  ShiUer,  2  OomeL  134.)    See  note  to  section  46,  entry  of  judgment 

§  48«  §ecUoiM  55  to  64  and  6S  made  applicable.— "The  pro- 
visions of  sections  fifty-five  to  sixty-four,  both  inclusive,  and  of  section  sixty-eight 
of  the  Code  of  Procedure,  shall  apply  to  these  courts,  except  that  the  transcript  of 
judgment  spedfled  in  the  latter  section  shall  be  furnished  by  the  derk  of  the  court 
in  which  the  judgment  was  rendered,  and  also  except  that  the  execution  may  issue 
as  well  out  of  the  district  court  in  which  the  judgment  was  rendered,  as  out  of  the 
court  of  common  pleas."  See  notes  to  the  above-named  sections,  65  to  64  and  68, 
a$iie,  pages  105  and  108. 

§  4II*  ExceM)  urtaen  remitted.— "Where  the  amount  found  due  to 
eiuer  party  exceeds  the  sum  fbr  which  tb»  justiee  is  authorized  to  enter  judgment, 
sadi  party  may  remit  the  exeess,  ftnd  jadgment  may  be  entered  for  the  residue." 

§  50*  Jadgment,  irtaen  arrest  may  be  made.— *'  When  a  judg- 
ment  is  rendered  in  a  case  where  the  defendant  is  subject  to  ahrest  and  imprison* 
ment  thereon,  it  must  be  so  stated  in  the  judgment,  and  entered  in  the  docket" 

Mo  proTision  for  iiMiairiiiy  into  facts  snbse^iaent  to  Jndy- 
ment. — In  order  to  justify  the  arrest  of  a  defendant  on  execution  issued  upon  a 
judgment  obtained  against  him  in  a  district  (justice's)  court,  in  the  city  of  New- York, 
the  justice  must  state  in  the  judgment,  and  enter  it  in  his  docket,  that  the  defend- 
ant is  subject  to  arrest  and  imprisonment  It  is  the  judicial  dutv  and  office  of  a 
justice  of  the  peace  in  trying  a  cauM,  to  pass  upon  the  question  of  the  defendant's 
liability  to  arfest,  as  definitely  as  upon  that  of  his  liability  in  the  action,  and  to  emr 
body  hie  judicial  eanchmon  in  hie  fiidgmenL  There  is  no  provision  in  the  statute 
{distriei  court,  act  of  April,  1867,  fee  Haward^a  Code,  79),  for  an  inquiry  into  facts 
eubeeqtuntly  to  a  judgment,  to  justify  an  arrest  Therefore  where,  subsequent  to 
the  judgment  rendered  against  the  defendant,  which  did  not  show  any  right  to  his 
arrest,  the  plaintiff  made  an  affidavit  before  the  justice  that  the  demand  upon 
which  the  judgment  was  rendered  was  for  money  received  by  the  defendant  in  a 
jidudary  eapaciiy :  EAd,  that  the  order  of  the  justiee  made  upon  this  affidavit,  that 
execution  issue  against  the  person  of  the  defendant^  was  null  and  void.  His  judi* 
dal  power  as  to  ue  cause,  was  then  fwi/cUm  ofido.  Held,  also,  that  the  sheriff  in 
an  action  for  escape  of  the  defendant,  imprisoned  by  virtue  of  sudi  execution,  could 
avail  himself  of  the  defendant's  iUegial  arrest  and  imprisonment  {Carpentier  agt 
WiBe«»  18  JSbw.  40a) 
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§  61,  Hoir  executloB  tMlied*— "SxeentioB  for  the  e&fbreomecit  of  a 
judgment  in  a  diftriot  court  majr  be  usned  hy  tha  etork  of  the  court  in  which  the 
judgment  was  rendered,  or  by  bja  saccesaor  in  oiBce^  on  the  i^^cation  of  the  pttrty 
entitled  thereto,  at  any  time  within  five  yean  firom  the  entrr  of  the  judgment,  and. 
it  may  also  be  iaaued  out  of  the  court  of  oommon  pleaa  aner  the  same  has  been 
docketed  in  the  county  (derk'a  office." 

Cannot  Itene  after  five  years*— Where  an  exsention  out  of  a  district 
oouri  ia  iasued  after  five  jmn  fltm  the  rendition  of  JudgniMit,  it  is  not  mereix 
irregular  but  absolutely  yoid.  {Bahf  agt.  Jmnea^  8  JDiiar,  45.)  Whether  an  alias 
execution  can  issae  after  five  years  ftom  the  rendition  of  judgment,  gwn. 

Executien  after  a  transcript  filed*— The  rales  whidi  gorem  the 
issuing  execution  upon  a  judgment  in  a  eoort  of  record  apply  (except  as  epecm^y 
provided)  to  exeeutiens  upon  yodgments  of  justieea*  coerts,  after  a  tranaoript  hms 
been  filed  in  the  county  or  oommon  pieaa  court   (QinoM)  agt  I^garij  3  Abb.  186.) 

When  and  boir  may  he  Issned  within  and  after  five 
years. — ^Under  the  Code,  an  execution  may  be  issued,  of  coarse  at  any  time 
within  five  years  after  the  entry  ot  Judgment;  but  after  flye  years  fVom  the  entry 
of  judgment,  ne  execution  can  be  issued  without  leaye  of  the  court,  on  motion, 
whether  there  has  been  an  execution  issued  preyious  to  that  time  or  not  Proceed* 
fngs  in  the  nature  of  a  acin  facioB  are  no  longer  necessary.  {Swift  agt  Fhnagamf 
12  ifiTtv.  498.)  A  second  etecution  cannot  issue  in  any  case  without  leaye  of  the 
court  on  notice  to  tiie  defendant  after  the  lapse  of  flye  xears  firom  the  entry  of  Judg- 
ment   {8ema  agt  i^esOt,  13  Sow,  672.) 

Against  tlie  person*  Wlien  Issned.— An  execution  against  the  ner- 
son  may  be  issued  after  flye  years  firom  the  entry  of  judsment,  without  leaye  of  the 
court,  if  an  execution  against  the  property  was  issued  and  returned  unsatisfied 
within  that  time,  althoiulh  more  than  flye  years  haye  elapsed  since  the  return  of 
the  latter  execution.  (Kresa  agt.  JSSif,  14  Bow,  392.)  An  execution  against  the 
person  cannot  be  issued  unltai  the  action  was  one  in  which  the  defen&nt  might 
haye  been  arrested,    {Livseff  agt  Xanctert,  12  id,  25.) 

Wlien  not  a  waiver  of  supplementary  proeeedlngs. — 

The  issuing  of  a  second  execution  is  not  a  waiyer  of  supplementary  proceedings 
commenced  against  the  defendant,  after  the  return  of  the  first  execution  unsatisfied. 
{IMUonddhl  agt.  IWarmon^  11  How.  528.) 

§  53.  Form  of  execution.— '*  The  exseution,  when  issued  out  of  the 
distiiot  court,  must  be  direolod  to  a  conatable  of  the  ci^  of  New-York,  and  sub- 
•cribed  by  the  olerk  of  the  court  is  which  tike  judgment  was  rondered,  or  by  his  suc- 
cessor in  office,  and  most  bear  date  of  the  day  of  its  deliyery  to  the  offioer  to  be 
executed.  It  must  intelligibly  refer  to  the  Judgment  by  stating  the  names  of  the 
Justice  before  whom^  and  of  the  district  court  where,  and  the  time  when  rendered,  and 
the  amount  of  the  Judgment,  and  if  less  than  the  whole  is  due,  the  true  amount  due 
thereon.  It  must  require  of  the  constable  substantially  as  follows :  L  If  it  be  a 
case  where  the  defendant  cannot  be  arrested^  it  must  direct  the  offioer  to  collect 
the  amount  of  the  judgment  or  the  amount  due  thereon,  out  of  the  personal  prop- 
erty of  the  debtor;  and  to  pay  the  same  to  the  party  entitled  thereto.  3.  If  it  be 
a  case  where  tl^e  defendant  may  be  arrested,  in  addition  to  the  foregdng,  it  may 
direct  the  officer  if  sufficiant  property  of  the  defendant  liable  to  executioncannot 
be  found  to  satisfy  the  Judgment,  that  he  arrest  the  defendant  and  commit  him  to 
the  jail  of  the  county,  until  he  pi^  the  Judgment,  or  be  discharged  according  to  law. 
Su  It  must  further,  in  aU  cases,  direct  the  offioer  to  make  return  of  the  execution, 
and  a  certificate  thereon  showing  the  manner  in  which  he  has  executed  the  same, 
in  twenty  days  from  the  time  <^  his  reoeipt  thereofi  to  the  oourt  firom  which  the 
execution  issued." 

Statutory  refSllations«*-It  is  pioyided  by  the  Laws  of  ISlS,  section  103, 
that  the  constable  or  manhal,  after  taking  such  goods  and  chattels  into  his  oustody, 
by  yirtue  of  sueh  execution,  shall  immediataly  giye  public  notice  by  an  adyertiaement, 
signed  by  him,  and  put  up  at  three  publio  plaoes  in  the  ward,  in  the  said  city  where 
such  goods  and  chattels  shall  be  taken,  df  the  time  and  place  when  and  where 
they  will  be  exposed  to  sale,  at  least  fiye  days  before  the  time  appointed  for  the 
SQlUng  thereof,  and  therein  describe  the  goods  and  chattels  lo  taken;  and  at  the 
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tee  and  plaee  so  ftppointed  Ibr  aeUmg  tbem,  rtiall  expose  them  to  sale  at  public 
vendue,  and  sell  them  to  the  highest  bidder,  and  pay  the  debt  or  damages  and  coats 
80  IstM,  to  the  assistant  justice  who  issaed  the  exeoation,  iBtarniDg  the  overplus 
(if  anj)  to  the  owner;  and  for  want  of  goods  and  chattels  whereon  to  levy,  the 
Slid  ooDstsble  or  marshal  shall  aooording  to  the  tenor  of  the  said  execution,  take 
ths  body  of  the  person  against  whom  the  said  execation  shall  be  granted,  and  con- 
vey or  delivar  hhn  or  her  to  the  keeper  of  the  oommon  JaO  and  debtors'  prison  of 
the  aaid  city  and  county,  and  in  ease  the  peison  against  whom  snch  execution  sliall 
kne  be  a  ftedu>lder,  suoh  keeper  is  hereby  commanded  to  keep  snch  person  in 
ssfe  custody  in  the  jail  or  prison  aforesaid,  until  the  debt  or  damages,  with  costs, 
ahsU  be  fully  paid;  and  in  case  such  pecson  be  not  a  freeholder,  and  the  same  be 
amified  or  &  memorandnm  thoeof  made  by  auoh  justice,  upon  such  exeeution, 
whose  duty  it  shall  be  so  to  dO)  then  until  the  expiration  of  thirty  days  from  th« 
time  of  receiving  such  person. 

i  M.  fixecvtlov  agmlnflt  jjoint  tn^ffm^nt  deMors.— *'  Upon 
an  exeeution  on  a  judgment  against  joint  debtors,  upon  one  or  more  of  whom  the 
Bommona,  warrant  ot  attachznent  was  not  served,  the  execution  must  contain  a 
direction  to  ooUeot  the  amount  out  of  the  j<^t  property  of  all  the  defendants,  and 
the  separate  property  of  the  defendants  upon  whom  such  summons,  warrant  or  at- 
tadmient  was  served,  to  be  specified  by  name.  If  such  judgment  be  also  such  that 
ths  defendants  are  subject  to  arrest  thereon,  the  execution  must  fhrther  specify  the 
names  of  the  defendants  served  with  the  sumnnms,  warrant  or  attaehment,  who 
may  be  arrested  for  wsnt  of  property." 

§  S4«  Proc<»edlBi98  on  execvtloii  for  arrest.—"  When  the  ex- 
eeu&>n  directs  the  arrest  of  the  defendant  for  want  of  sufficient  personal  chattels, 
if  there  be  not  sufficient  subject  to  levy  known  to  the  officer,  or  if,  upon  demand 
by  the  officer  of  the  defendant  he  fail  to  produce  sufficient  property,  the  officer 
may,  without  fVir^er  delay,  arrest  the  defendant ;  when  arrested,  the  defendant 
must  be  conveyed  to  the  common  jail  of  the  county,  and  there  kept  in  custody  until 
the  execution,  with  costs,  be  paid,  or  he  be  discharged  by  due  course  of  law.'' 

§  55.  IPV'lieii  and  hour  execution  reneired.— "An  execution 
may,  at  the  request  of  the  plaintiff,  be  renewed  before  the  expiration  of  the  tweoty 
days  by  the  word  "renewal"  being  written  thereon,  with  ike  date  thereof  sub- 
seribed  by  the  clerk  of  the  court  or  his  deputy;  such  renewal  has  tiie  effect  of  an 
original  issue,  and  may  be  repeated  as  often  as  may  be  necessary.  If  an  execution 
be  returned  unsatisfied,  others  may  be  issued  on  the  li^e  request  ftom  time  to  time, 
vntil  the  judgment  be  satisfied." 

May  be  renenred  on  the  last  day*— An  execution  issued  by  a 
justice  of  the  peace  may  be  renewed  on  the  last  day  it  has  to  run,  so  ss  to  retain 
the  lien  thereof  upon  property  levied  on  by  the  constable,  sufficient  to  satisfy 
the  execution,  and  which  he  has  on  hand  for  want  of  bidders.  {Cha^pman  agt. 
/Wier,  t  Barb.  tO;  and  «ee  JPldople  agt  Hop9on,  1  Denie,  6t4.) 

Maybe  reneired  mritliout  a  formal  return.— A  justice's  ex- 
ecution may  be  renewed  without  a  formal  return  of  nuUa  lona^  and  it  may  be  re- 
newed after  the  return  day,  fh>m  time  to  time,  at  the  option  of  the  plaintifH 
(TtS0«r  agL  Wasrd,  1  Wend.  553;  Wkkhata  agi.  MOkr,  IS  John.  320.)  It  is  un- 
neoessary  fbr  the  Justice  to  issue  a  new  exeeution,  but  an  indorsement  on  the  origi- 
oal  writ  "this  execution  renewed,"  will  be  sufficient.  And  such  indorsement  is 
evidence  that  the  constable  had  satisfied  the  justice  that  there  were  no  goods  on 
which  he  could  levy.  {Wkkham  agt  MiUer,  1%  John.  820.)  Under  the  Code,  the 
iaBuing  and  renewal  of  an  execution  probably  ought  to  be  considered  as  the  same 
thing.    (JTofM  agt.  GoM,  1  Kem.  383.) 

§M«  'Wlien  arrest  and  sale  auiy  be  made.— "A  defendant 
esnaot  be  arrested,  nor  his  property  sold  on  execution  after  twenty  days  flrom  its 
iane  or  renewal,  but  property  levied  en  within  the  twenty  days  may  be  sold  after 
leuewaL" 

fi  67.  UablUty  of  constable.— "A  constable  is  liable  to  a  party  in 
whose  &vor  an  execution  is  issued  to  him  for  the  amount  thereof,  in  the  following 
cues:  1.  When  he  suffers  the  twenty  days  to  elapse  without  making  a  true  return 
thereof^  and  filing  the  same  with  the  clerk  of  the  court,  and  paying  to  him  or  to  the 
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part7  entitled  thereto  the  monej*  eoUected  thereon  bj  him.  2.  When  he  wHfoUy 
or  careiesBly  omits  to  ley/  on  piopertj  of  the  defendant,  or  if  the  defendant  l>e 
liable  to  arrest,  to  arrest  and  imprison  him  within  the  twenty  days,  or  haying  ar- 
rested the  defendant  fails  to  commit  him  to  the  oountj  jail  within  the  twenty  diajv^"* 
An  action  against  a  coruidbU  for  the  reooveiy  of  overplns  moneys  collected  by  him 
on  execation,  cannot  be  sustained,  where  the  action  is  brought  before  the  return 
day  of  the  execution,  and  where  no  demand  of  such  moneys  has  been  made.  Tl&e 
action  is  premature.    {Bortel  agt  Ottrand^,  16  Bow.  (72.) 

If  ot  bound  to  exhibit  authority. — ±  r^fjidar  officer  k  not  botnnd. 
to  exhibit  his  authority  or  procesa  when  he  arrests  a  defendant;  a  special  deaaty 
IB.  But  if  it  were  the  duty  of  the  officer  to  exhibit  it  when  demanded,  his  refliMil 
would  not  constitute  him  a  trespasser,  if  he  could  riiow  that  he  had  legal  regcdar 
process  in  his  possession  which  authorised  the  azrest  {AmM  agt  Slevmis,  lO 
Wend.  616.) 

IVhen  entitled  to  double  co0t««— A  constable  sued  in  a  justice's 
court  for  an  official  act,  succeeding  in  his  defence,  was  entitled  to  double  costs 
tmder  the  Bevised  Statutes,  {ffughea  agt  Siidmey,  13  Wend.  280.)  Whether  he  can 
recover  such  costs  under  the  Code,  quere  f  It  was  held  in  the  case  of  PizUy  agt. 
BuUs  (2  Cow.  421,)  that  a  constable  cOuld  not  recoyer  fees  for  a  mere  lei||f,  with<»iit 
a  sale. 

See  note  to  g  303,  post. 

liiability  for  not  returning  execution.— It  was  held  in  the  eaae 
of  Eonum  agt  LiavfeU  (6  Chw.  659,)  that  an  action  would  not  lie  agunst  a  constable 
for  not  serving  an  original  execution  after  it  had  been  renewed  ^  fke  jMniif.  If 
it  was  renewed  on  the  constable*s  responsibility,  and  on  good  consideration,  the 
action,  if  any  would  lie,  should  be  assumpsit,  not  case  for  neglect  in  omitting  to 
serve  or  return  ii  An  execution  renewed  ceased  to  be  an  origmal.  If  an  ex- 
ecution be  renewed  on  the  constable's  responsibility,  before  it  ham  run  out  such  en- 
gagement of  the  constable  is  nudum  paetwn  and  void. 

Serving  a  criminal  irarrant. — A  constable  is  not  entitled  to  fees 
for  travelling  to  serve  a  criminal  warrant,  {IRS.  836,  g  6,)  unless  service  is 
actually  made.    {Ex  parte  Wykt^  1  I>enio,  658.) 

§  5§«  Satisfaction  of  |udgnient8* — "  Whenever  an  execution  has 
been  returned  satisfied  in  whole  or  in  part,  where  a  transcript  of  the  judgment  has 
been  filed  in  the  county  derk^s  office,  a  certificate  thereof,  signed  by  thederkof  the 
court  in  which  the  judgment  was  rendered,  may  be  filed  in  the  office  of  the  clerk  oC 
the  county,  who  shall  uiereupon  enter  satisfaction  for  U^e  amount  so  satisfied;  judg- 
ments docketed  in  these  courts  may  be  satisfied  in  the  same  manner  as  judgments 
docketed  in  courts  of  record." 

§  59.  Clerk  to  keep  docket. — "  Every  derk  of  these  courts  must  keep 
a  book,  denominated  a  docket,  in  which  must  be  entered  by  him— 1.  The  title  <rf* 
every  action  in  which  a  summons,  warrant  or  attachment  is  issued,  or  when  parties 
voluntarily  appear.  2.  The  date  of  the  summons,  warrant  or  attachment,  and  the 
time  of  its  return,  and  if  an  allowance  of  a  warrant  to  arrest  the  defendant  or  to 
attach  his  property^  wss  made,  such  facts  must  also  be  stated.  3.  The  time  when 
the  parties  or  either  of  them  appeared ;  a  minute  of  their  pleadings,  if  in  writing, 
referring  to  them ;  if  not  in  writing,  a  concise  statement  oi  a  material  part  of  the 
pleadings.  4.  Bvery  adjournment,  stating  on  whose  application,  whether  on  oath, 
evidence  or  consent,  and  to  what  time.  5.  When  a  trial  by  jury  is  demanded,  the 
demand  must  be  stated  and  by  whom  made,  and  the  time  appointed  for  the  trial, 
and  the  return  of  the  jury.  6.  The  names  of  the  jury  sworn,  the  names  of  the  wit- 
nesses sworn,  and  at  whose  request  7.  The  verdict  of  the  jury,  and  whes  received ; 
if  the  jury  disagree  and  are  discharged,  that  fact  must  be  stated.  8.  The  judgment 
of  the  court,  its  amount  and  the  costs  in  the  action.  9.  The  issuing  of  exeeution, 
when  issued  and  to  whom ;  the  renewals  thereof^  if  any,  and  when  made ;  tiie  re- 
turn and  when  made,  and  a  statement  of  any  meney  psid  to  the  derk,  and  when 
and  by  whom.  10.  The  giving  of  a  transcript  to  be  filed  in  the  county  derk's  office, 
and  when  given.  11.  The  receipt  of  a  notice  of  appeal  or  order  to  make  or  amend 
a  return,  stating  the  time  of  the  receipt  thereof" 

%  60.  Evidence  of  docket*—"  The  several  particulars  in  the  last  section 
specified  must  be  entered  under  the  title  of  the  action  to  which  they  relate,  and  at 
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the  time  when  they  oocor,  such  entriee  in  the  docket,  or  a  tranaoript  thereof,  certi- 
fied bj  the  clerk  or  lua  lucceBaor  in  offtce,  with  the  aeal  of  the  ooort  thereon  im- 
presaed,  are  oTidence  to  proye  the  facta  ae  ftated  therein." 

§  61.  Index  to  docket* — ''The  clerk  mnat  keep  an  index  to  hia  docket^ 
in  which  muat  be  entered  the  namea  of  the  partiea  to  each  judgment,  with  a  refer- 
ence to  the  page  of  entry,  the  namea  of  the  plaintiffs  and  defendanta  reripectively 
moat  be  entered  in  the  index  in  alphabetical  order." 

§  69.  I>ellTery  of  dockets,  drc,  to  9iicceMor«— "  It  ia  the  duty 
of  ererj  derk  of  theee  courts  to  deliver  to  his  suooessor  in  olOoe  his  official  dockets 
aod  papers  on  file  in  his  oifice,  as  weU  hla  own  as  those  of  his  predecessors  which 
may  be  in  his  cnstody,  there  to  be  kept  m  public  records.*' 

§  63,  SvcccMor  to  clerk  may  iMue  execution.—"  A  derk  with 
whom  the  docket  of  his  predecessor  is  deposited,  may  issue  execution  on  a  judgment 
there  entered  and  unsatisfied,  in  the  same  manner  and  with  the  same  efifect  as  though 
he  was  derk  of  the  court  at  the  time  the  Judgment  was  rendered." 

§  64.  Coi^ies  of  papers,  irhen  eridence. — "  A  copy  of  a  paper  on 
file  In  the  office  of  the  clerk  in  either  of  these  courts,  certified  by  him  or  his  deputy 
as  such,  shall  be  prima  faeit  oTidence  thereof 

§  M*  FurnUbinfir  attendants,  rooms,  dec. — "The  corporation  of 
the  city  of  New- York  shall  ftimiah  at  the  expense  of  that  dty,  all  neceasaiy  attend- 
anta  roomSf  furniture,  blanks,  stationery  and  fbel  for  these  courts.  And  an  act 
entitled  '  An  act  in  relation  to  the  superior  eonrt  and  to  the  court  of  common  pleas, 
and  to  the  marine  court  of  the  city  of  New-York,' passed  July  thirteen,  eighteen 
hundred  and  fifty-three^  shall  apply  to  these  courts.'' 

See  seetioi^  2&  of  the  Code  ai^  notes,  ofUe,  jp.  32. 

§  66.  Contempts* — "gabdirisions  one,  two,  three,  four  and  fire  of  section 
ten,  and  sections  eleyen,  twelve,  thirteen,  fourteen  and  fifteen,  of  chapter  three,  part 
third,  and  tiUe  aecond  of  the  Beriaed  Statutes  in  relation  to  criminal  contempts,  and 
all  laws  for  enforcing  compliance  with  said  sections  and  subdiyisions,  shaU  apply  to 
these  courts."  The  subdivisions  and  sections  abbve  referred  to,  read  as  follows : — 
"  1.  Disorderly,  contemptuous,  or  insolent  behavior  committed  during  its  sitting,  in 
immediate  view  and  presence,  and  directly  tending  to  Interrupt  its  proceedings,  or 
to  impair  the  respect  due  to  its  authority.  2.  Any  breach  of  the  peace,  noise  or 
.other  disturbance  directiy  tending  to  interrupt  its  proceedings.  3.  WilAU  dis- 
obedience of  any  process  or  order  lawfiilly  issued  or  made  by  it  i.  Besistance 
wilflQly  ofiered  by  any  person  to  the  lawfiil  order  or  process  of  the  court  5.  The 
contumacious  and  unlawfhl  reftual  of  any  person  to  be  sworn  as  a  witness,  and 
when  so  sworn,  the  like  refbsal  to  answer  any  legal  and  proper  interrogatory. 
g  9.  [11.]  Punishment  for  contempts  may  be  by  fine  ex  by  imprisonment  in*ihe  jail 
of  the  county  where  the  court  may  be  sitting,  or  both,  in  the  cUscretion  of  the  court; 
but  the  fim9  shall  in  no  case  exceed  the  sum  of  two  hundred  and  fifty  dollars,  nor 
the  imprisonment  thir^  days,  and  where  any  person  shall  be  committed  to  prison 
for  the  non-payment  of  any  sudi  fine  he  shall  be  discharged  at  the  expiration  of 
thirty  days.  §  10.  [12.1  Contempts  oommlted  in  the  immediate  view  ana  presence 
of  the  court  may  be  punished  summarily ;  in  other  cases  the  party  charged  shall  be 
notified  of  the  accusation  and  have  a  reasonable  time  to  make  Ms  defence. 
§  11.  [13.]  Whenever  any  person  shall  be  committed  for  any  contempt  specified  in 
this  article,  the  particular  circumstances  of  his  ofl'ence  shall  be  set  forth  in  the  order 
or  warrant  of  commitment  §  12.  [14.]  Nothing  contained  in  the  prece<\ing  soo- 
tions  shall  be  eonstrued  to  extend  to  any  proceeding  against  parties  or  officers  as 
for  a  contempt  for  the  purpose  of  enforcing  any  dvil  right  or  remedy.  §  13.  [16.] 
Persons  punished  for  contempt  under  the  preceding  provisions  shall  notwithstanding 
be  liable  to  indictment  for  such  contempt  if  the  same  be  an  indictable  oflbnce ;  but 
the  court  before  which  a  conviction  shi^  be  had  on  such  indictment,  shall,  inform- 
ing its  sentence,  take  into  consideration  the  punishment  before  inflicted." 

§  67.  Fees  of  tbe  courts^  irbere  demand  less  than  iM.— 

''The  following  are  the  fees  of  these  courts,  when  the  plaintiflf's  demand  is  less  than 
fifty  dollars :  1.  For  all  proceedings  when  the  defendant  does  not  answer,  includ- 
ing Judgment  transcript  and  execution,  one  dollar  and  fifty  cents.  2.  For  all  pro- 
ceedings to,  and  including  Joining  of  itroe,  if  a  warrant  or  attachment  be  issued, 
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one  dollar  and  fiftj  cents.    If  ^ere  be  no  warrant  or  attachment  issued,  one  dollar. 
3.  For  an  adjoamm«it,  twenty-fiva  cents  to  be  paid  by  the  partj  requesting  the 
same.    4.  For  taking  testimony  oonditlonally,  or  iasving  a  commission  to  talce  i^^ 
testimony  of  witnesses  out  of  the  city,  fifty  cents.    (».  For  all  prooeedin|[;s  after  isBuo 
to  and  including  trial  by  jury,  if  there  be  ana,  one  dollar  and  £fty  cents.    If  tfaere 
be  no  trial  by  jury,  one  dollar.    6.  For  judgment  upon  the  issue  and  any  prooeedings 
afterwards,  including  transcripts,  executiops,  returns,  and  all  other  proceeding  and 
entries,  fifty  cents.    7.  Postage  actually  paid  on  serving  or  receiving  a  commissdon 
to  taking  testimony,  and  the  actual  expense  of  taking  the  same.    8.  For  a  transcri  pt 
of  the  docket  of  judgment,  or  certi^ng  a  copy  of  a  paper  on  a  file  in  the  clerk'^s 
oflioe,  the  same  fees  as  are  allowed  in  £e  marine  court  of  the  city  of  New- York  for 
like  services.     9.   All  necessary  disbursements  paid  by  the  party  recoverinf^ 
judgment" 

I  OS.  Fees  ivheii  demaitd  over  $50. — "When  the  plaintiff's  demand 
is  for  fifty  dollars  or  more,  the  fees  in  these  courts  shall  be  the  same  as  in  the  said 
marine  court  for  like  services ;  and  the  justices  and  clerks  of  these  courts  respectively 
shall  receive  the  same  compensation  as  the  justices  and  derk  of  said  marine  court 
now  by  law  receive,  payable  out  of  the  city  treasury,  on  the  first  day  of  each  and 
every  month."    By  an  act  entitled  "  An  act  in  relation  to  the  marine  court  of  the  city 
of  New-Tork,"  passed  April  7,  1867,  ^six  days  before  the  passage  of  the  district  court 
act,)  the  seventh  section  is  made  applieable  to  the  district  courts.   The  section  reads 
as  follows:^-"  By  a  law  passed,  and  whioh  took  effect  April  7,  1857,  it  is  provided: 
S  7.  At  the  time  of  issuing  any  sumnlona,  attachment  or  warrant,  the  party  apply- 
ing therefor  shall  pay  to  the  said  clerk  the  sum  of  one  dollar ;  and  if  a  trial  shell  be 
had  in  the  action  so  commenced,  the  plaintiff  therein  shall  piay  to  the  said  clerk  aa 
additional  sum  of  two  dollars  and  fifty  cents;  which  said  sums  shall  be  received  in 
lieu  of  all  father  (Sms  now  required  by  law  to  be  paid  the  said  derk." 

§  M«  Constable**  feet* — "Constables*  fees  for  services  rendered  before 
judgment,  may  be  included  therein,  when  it  is  in  fiivor  of  the  party  liable  therefor; 
and  in  addidon  to  the  fees  now  allowed  by  law,  they  shall  receive  the  sum  of  twen- 
ty-five cents  for  every  copy  of  the  complidnt  served  by  them  with  the  process  by 
which  the  action  is  commenced." 

§  70.  Extra  costs  in  certain  <»ses.— "Sections  three  and  four  of  an 
act  entitled  '  An  act  in  relation  to  the  marine  court  in  the  city  of  New-Tork,'  passed 
July  twelve,  eighteen  hundred  and  fifty-three,  shall  apply  to  these  courts  when  the 
plaintiff's  demand  be  for  the  recovery  of  fifty  dollars  or  more;  but  the  plaintiff  shall 
not  recover  such  extra  costs  unless  judgment  be  rendered  in  his  fiivor  for  fifty  dol- 
lars or  more,  nor  shall  either  party  be  entitled  to  such  extra  costs  unless  he  has  au 
attorney  actually  engaged  in  the  prosecution  or  defence  of  the  action.  Such  extra 
costs  shall  be  entered  in  the  jud^^ent,  and  belong  to  the  party  in  whose  favor  t^e 
judgment  is  entered.^'  The  sections  of  the  statute  referred  to  in  this  section  are  as 
follows: — "  g  3.  Section  nine  of  chapter  389  of  the  Laws  of  1852  is  hereby  amend- 
ed so  as  to  read  as  follows :  '  In  all  actions  commenced  in  said  court  where  the 
amount  recovered  shall  be  one  hundred  dollars  or  more,  the  plaintiff,  where  the  de- 
fendant does  not  appear,  shall  recover  the  sum  of  seven  dollars,  and  in  all  such  cases 
where  an  issue  shall  be  Joined  and  a  trial  had,  the  sum  of  twelve  dollars  as  costs  in 
addition  to  the  fees  now  allowed  by  law/  §  4.  If  judgment  be  given  against  the 
plaintiff  for  any  cause  in  any  such  action  after  an  appearance  by  Uie  defendant,  the 
defendant  shall  recover  seven  dollars  where  judgment  is  rendered  without  a  trial, 
and  ten  dollars  where  a  trial  shall  have  been  had,  in  addition  to  the  costs  now  al- 
lowed him  by  law,  and  where  a  trial  shsU  be  postponed  on  cause  shown  after  regu- 
lar notice,  the  court  may  impose  costs  to  the  smoont  of  five  dollars,  besides  disburse- 
ments, as  a  condition  of  the  postponement" 

g  71.  Clerks,  lioir  app^nte^  Tacaneles,  4kc«— "  The  clerks  of 
these  courts  shall  be  appointed,  and  hold  their  oflloes  in  the  manner  now  provided 
by  law,  and  vacancies  in  their  office  shi^  be  filled  in  like  manner;  provided,  how- 
ever, that  the  clerks  of  said  courts  who  shall  be  in  ofBee  at  the  next  election  of 
judges  for  said  courts  shall  hold  tbeur  offices  for  the  same  time  as  the  justices  tlien 
elected,  each  of  the  said  clerics  may,  by  an  inatrument  in  writing  filed  with  the  jus- 
tice, appoint  a  deputy  who  may  in  his  name  peribrm  all  the  duties  required  of  the 
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cleric,  and  he  shall  he  Uehle  for  the  fidthftd  peilbniMnoe  of  such  deputy's  dnty ;  hut 
the  senricee  of  such  deputy  ehall  in  no  etse  be  peid  for  out  of  the  dty  treasury." 

§  79.  Dnties  of  clerks*— "It  shall  be  the  duty  of  the  clerk  of  each  of 
these  courts : — 1.  To  keep  the  seel  of  the  court,  and  affix  it  to  the  certificate  of  the 
transcript  of  the  docket  of  judgment^  or  any  other  eertificate,  when  required  so  to 
do.  2.  To  record  the  proceedings  of  the  court.  3.  To  keep  the  records  and  other 
books  appertaining  to  the  court.  4.  To  Qle  papers  delivered  to  him  for  that  pur- 
pose in  any  action.  6.  To  attend  the  sitting  of  the  court  of  which  he  is  clerk,  to 
sdministcr  oatha  in  an  action,  in  the  presence  of  the  court  and  under  its  direction, 
and  to  reoeire  the  rerdict  of  the  jury.  6.  To  authenticate  by  certificate  or  exem- 
pliflcation  as  may  be  required,  the  records  or  proceedings  of  the  court,  or  any  other 
paper  appertalBing  thereto  and  filed  with  him.  7.  To  exercif  e  the  powers  and  per- 
form the  duties  conferred  and  imposed  upon  Imn  by  this  act  8.  In  the  performance 
of  hia  dutiea  to  conform  to  the  direction  of  the  court  9.  To  keep  his  ofBce  open 
f  jr  the  transaction  of  business,  every  judicial  day,  from  nine  o'clock  in  the  forenoon 
to  four  o'clock  in  the  afternoon.'' 

g  73.  Clerk's  datles  to  collect  fees,  Slc.^''  It  shall  be  the  duty  of 
the  clerk  of  each  of  these  courts  to  collect  and  receive  all  the  fees  thereof,  and  to 
account  for  and  pay  the  same  into  the  city  treasury,  monthly,  under  oath,  on  the 
first  day  of  eaeh  uid  every  month,  or  within  three  days  thereafter,  which  account 
shaU  contain  the  title  of  each  ease  and  the  amount  of  fees  received  therein,  and  the 
nlary  of  such  derk  shall  not  be  paid  untfl  he  shall  have  so  accounted  and  paid,  and 
he  shall  perform  no  service  until  he  shall  have  received  the  legal  fbes  thereof." 

§  74*  Clerk's  offlelstl  bonds. — "Bvery  clerk  hereafter  appointed, 
shall,  before  he  enters  on  the  performance  of  his  duty,  execute  and  file  with  the 
deik  of  the  city  and  county  of  New-York,  a  bond  in  the  penal  sum  of  five  thou- 
aaod  dollars,  with  two  or  more  sufficient  sureties,  to  be  approved  by  the  mayor  or 
one  of  the  judges  of  the  court  of  common  pleas,  (such  approval  to  be  indorsed 
thereon,)  to  the  effect  that  he  will  faithfully  perform  the  duties  of  his  office,  and  pay 
into  the  city  treasury  all  moneys  he  may  receive,  belonging  to  the  city,  and  to  pay 
bU  moneys  that  may  be  deporited  with  him  in  any  action  to  the  party  entitled  to 
the  same.  For  any  and  every  breach  of  this  bond,  the  court  of  common  pleas,  or  a 
judge  thereof,  may  order  the  same  to  be  prosecuted  in  the  name  of  any  person  en- 
titled to  such  money." 

§  7ft.  Clerks  authorlaEed  to  adninlster  oaths.— '*  The  clerk  of 
each  of  theee  courts  is  authorized  to  administer  oaths  in  the  city  of  New* York  in 
the  same  manner  and  with  like  efibet  as  if  he  was  a  clerk  of  a  court  of  record." 

g  76.  Appeals  to  be  taken  to  ttae  superior  court,  Ste*^ 

"  The  provisions  of  the  Code  of  Procedure  in  relation  to  appeals  to  review  judgments 
rendered  in  these  courts  from  section  three  hundred  and  fifty-one  to  section  three 
hundred  and  seventy-one,  both  indusive,  shall  apply  to  said  courts,  except  that 
Buch  appeals  shall  be  to  the  superior  court  of  the  city  of  New- York." 

§  77.  Poiirers  of  ttae  InstlCes.— "The  justices  of  each  of  these  courta 
may,  in  the  city  of  New-Yoric,  by  virtue  of  his  office,  administer  oaths,  take  deposi- 
tions and  acknowledgments,  and  certify  the  same  in  like  manner  and  with  like 
effect  as  if  he  were  a  justice  or  judge  of  a  court  of  record,  and  he  may  also  perform 
tbe  duties  enumerated  in  the  following  provisions  of  the  Bevised  Statutes  (^  this 
state,  and  have  all  the  authority  therein  specified.  1.  Article  fourth,  title  three, 
chapter  seven,  entitled  *  Of  depositions  to  be  taken  in  the  state  to  be  used  in  courts 
of  other  states  and  counties.'  2.  Article  second,  title  teo,  chapter  eight,  entitled 
*  Summary  proceedings  to  recover  the  posaession  of  land  in  other  cases.'  3.  Title 
one,  chapter  two,  entitied  ^  Of  proceedings  to  prevent  the  commisaion  of  crimes.' 
4.  Title  two,  chapter  two^  entitled  *0f  the  arrest  and  examination  of  offenders, 
their  commitment  for  trial  and  letting  them  to  baiL' " 

§  7§.  Special  proceedings,  appll<?atlon  of  certain  sec- 
tions.— "  All  the  provisions  of  this  act^  from  section  one  to  section  seventy-six, 
hoth  inclusive,  apply  exdusivdy  to  ^ese  courts.  Section  seventy-seven  relates  to 
the  justice  only,  who  is  thereby  authorized  to  try  spedal  proceedings  and  perform 
magisterial  and  such  other  duties  as  are  therein  conferred  upon  him,  and  the  trial 
of  an  action  or  special  proceeding  may  be  continued  fh>m  day  to  day,  or  fh)m  one 
day  to  any  other  day  or  days  until  the  same  is  flmsbed.    A  special  proceeding 
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commenoes  [so  in  fhe  original]  before  one  jurtioe  maybe oontinned  befi>re  any  other 
juitioe  having  jnriadiction  of  the  sobject  matter,  the  eame  as  though  it  had  be>exi 
originally  commenced  before  him.  A  traoacript  of  aoj  prooeedinga  bad  before  eitl&er 
of  said  justices,  or  of  an/  other  paper  filed  with  him,  or  of  the  minutes  of  any  tes- 
timony taken  by  or  befor^  him,  certified  by  him  to  be  correct,  shall  be  presumptive 
eyidenoe  of  the  facts  therein  contained." 

§  70,  iPonren  of  Jatticet  In  fpeclml  proeeedlags.— "  The  jna* 
tice,  when  actually  engaged  in  the  hearing  or  trial  <3  any  special  proceeding,  shall 
have  all  the  power  and  authority  that  are  conferred  on  these  courts  by  section  six- 
ty-six of  this  act,  and  he  may  compel  the  attendance  of  witnesses  on  the  trifi  of 
such  special  proeeeding,^the  same  as  if  it  was  the  trial  of  an  aetion  pending  in  a 
court  of  recoxd,  except  that  subposnas  shall  be  signed  by  the  justice,  and  be  is 
authorized  to  punish  them  for^neglect  to  attend  the  same,  as  courts  of  record  are 
authorize^^  da"  (See  CarUsk  agt  McCkxUf  I SUL  399,  as  to  jurisdiction  in  buzh- 
mary  proceedings  to  obtain  possession  of  lands.) 

§80.  I^flultlon  tiffnifleaUon  of  tbe  terms  in  tlieact* — 
"  Words  used  in  this  act  in  the  past  or  present  tense  include  the  fViture  as  w^  aa 
the  past  or  present;  words  used  in  the  masculine  gender  include  the  feminine  and 
neuter;  the  singular  number  includes  the  plural,  and  the  plural  the  singular;  the 
word  '  person'  includes  a  corporation  as  well  as  a  natural  person ;  writing  includes 
printing  or  printing  paper;  *oath'  includes  affirmation  or  declaration;  ^signature' 
or  *  subscription '  indudss  *mark,'  when  the  person  cannot  write,  his  name  beings 
written  near  it,  and  witnessed  by  a  person,  who  shall  write  his  own  name  as  wit- 
ness. The  following  terms  also  named  in  this  act,  have  the  signification  attached 
to  them  in  this  act,  unless  otherwise  apparent  flom  the  context:  1.  The  word  *  at- 
torney '  signifies  an  attorney  of  the  supreme  court  of  this  state,  duly  licensed  to 
practice  as  such.  2.  The  word  'district'  signifies  judicial  district  3.  The  word 
*  clerk'  signifies  the  derk  of  the  court  where  the  action  is  pending.  4.  The  word 
'  constable '  signifies  any  person  anthoriced  to  perform  the  duties  of  a  constable.  5. 
I^e  word  'corporation'  includes  eyery  association  having  any  corporate  rights, 
whether  created  by  special  acts  of  legislature  or  under  general  laws." 

§  SI.  IncoMsUteiit  iaiirt  and  rnles  repealed. — "iUl  statutes, 
laws  and  rules  heretofore  in  force  in  this  states  in  any  case  provided  for  by  this  act, 
or  inoouBistent  with  its  provisions,  are  hereby  repealed  and  abrogated,  nor  is  any- 
such  statute,  law  or  rule  to  be  deemed  retained  because  it  is  coosistent  with  the 
provisions  upon  the  same  subject  in  tibis  act ;  but  such  repeal  does  not  affect  any 
rigUt  already  existing,  or  aoonied,  or  any  proceedings  already  taken,  except  in  this 
act  provided."  Some  parts  of  the  law  of  1813,  in  reference  to  these  courts,  may  be 
considered  unrepealed,  of  such  the  following  sections  are  given:  "  §  120.  That  in 
all  cases  in  which,  according  to  the  provisions  of  this  act,  security  shall  be  required, 
it  shall  be  lawAil  for  the  justice  or  clerk  taking  such  security,  if  he  shall  deem  it^ 
necessary  to  examine  the  person  or  persons  who  may  be  ofiered  as  security  on  oath 
as  to  his  or  their  sufficiency  to  become  such  security.  §  142.  That  in  case  any 
constable  or  marshal  shall  be  prosecuted  for  any  money  collected  by  him  in  his 
official  capacity  and  retained  by  him,  or  ahall  be  guilty  of  any  disorderly  or  im- 
proper conduct  in  or  towards  either  of  the  said  courts  to  be  held  by  virtue  of  this 
act,  then,  and  in  such  case,  it  shall  be  lawfiil  for  the  said  court,  in  its  discretion,  to 
prohibit  Buch  constable  or  marshal  to  serve  or  execute  any  process  or  execution 
thereaft|ap)  be  issued  out  of  such  court  in  any  civil  cause  whatsoever.  §  148.  That 
the  said^uitice's  court  shall  have  cognisance  of  suits  on  surety  bonds  taken  in  the 
said  couit,  and  that  all  bonds  which  may  hereafter  be  taken  upon  the  adjournment 
of  any  case  shall  be  considered  (^ood  and  valid  against  the  obligor  or  obligors, 
although  subsequent  adjournments  are  had  after  the  execution  of  such  bond  or  obli- 

rtion.  Also  section  six  of  the  law  of  May  16,  1837.  {Laws  of  1837,  p.  538.) 
6.  No  process,  suit,  judgment,  execution  or  proceeding  had  before  either  of  the 
courts  held  by  either  of  the  said  assistant  justices  shall  abate  or  be  diecontinued 
by  reason  of  the  death,  removal  from  office,  or  vacancy  in  office  of  any  assistant 
justice,  but  the  respective  successors  in  office  of  the  said  assistant  justice,  shall 
proceed  to  hear,  try,  determine  and  give  judgment  in  and  upon  the  same,  and  upon 
all  matters  and  things  pending  before  and  undecided  by  their  predecessors  in 
office,  with  the  same  powers,  jurisdiction  and  authority  as  their  predecessors  had. 
§  82.  This  act  shall  take  effect  immediately." 


§§  67, 68]  ge:nebal  fboyisioks.  Ill 

Chapter  III. — Justices^  courts  of  cities* 

§  67-  Their  jurisdiction. 

The  justices'  courts  of  cities  shall  have  jurisdiction  in  the  fol- 
lowing cases,  and  no  other : 

1.  In  actions  similar  to  those  in  which  justices  of  the  peace 
have  jurisdiction,  as  provided  by  sections  63  and  54. 

2.  In  an  action  upon  the  charter  or  by-laws  of  the  corpora- 
tions of  their  respective  cities,  where  the  penalty  or  forfeiture 
shall  not  exceed  one  hundred  dollars. 


Chapter  IV. — Oeneral  Provisions, 

§  68.  Sections  55  and  64  applied  to  this  title. 

The  provisions  of  sections  fifty-five  to  sixty-fonr,  both  inclu- 
sive, relating  to  forms  of  actions,  to  pleadings,  to  the  times  of 
commencing  actions,  to  the  rules  of  evidence,  to  filing  and 
docketing  transcripts  of  judgments,  to  their  effect,  and  the 
mode  of  enforcing  them,  and  to  proceedings  where  title  to  real 
property  shall  come  in  question,  shall  apply  to  the  courts  em- 
braced in  this  title ;  except  that,  after  the  discontinuance  of  the 
actions  in  the  inferior  court  upon  an  answer  of  title,  the  new 
action  may  be  brought  either  in  the  supreme  court,  or  in  any 
other  court  having  jurisdiction  thereof,  and  except  also  that  in 
the  city  and  county  of  New- York,  a  judgment  for  twenty-five 
dollars  or  over,  exclusive  of  costs,  the  transcript  whereof  is 
docketed  in  the  office  of  the  clerk  of  thapt  county,  shall  have 
the  same  effect  as  a  lien,  and  be  enforced  in  tlie  same  manner 
as  and  be  deemed  a  judgment  of  the  court  of  common  pleas 
for  the  city  and  county  of  New- York. 

Justice  bound  to  irive  a  transcript. — Ajastice  is  bonnd  to  enter 
jadgment  according  to  the  proof,  and  give  the  plaintiff  a  transcript,  if  it  be  a 
ease  requiring  a  transcript ;  and  if  he  refuse,  a  mandamus  will  lie  commanding 
him  to  do  so.    (PwpU  agt.  Lynde,  8  Cow,  188.) 

liien  of  Jnstices'  Jndsincnts* — A  judgment  rendered  in  a  justice's 
court  acquires  no  additional  -validity  by  being  transcribed  and  docketed  in  the 
office  of  the  county  clerk ;  except  that  it  then  becomes  a  tien  upon  the  real  estate 
of  the  defendant.  The  lien  of  such  a  judgment  continues  only  six  years,  unless 
the  judgment  is  revived  by  scire  faciat ;  and  ceases  witJi  the  right  of  the  plaintiff 
to  maintain  a  suit  upon  it.  (  Young  agt  Remer,  4  Barb.  442.)  Filine  a  transcript 
of  and  docketing  a  judgment  rendered  by  a  justice  of  the  peace  m  the  county 
clerk's  office,  pursuant  to  the  Revised  Statutes,  {2  R,  S,  247,  ^  128,)  rendered  it  a 
lien  on  real  estate  co-extensive  in  time  with  judgments  recovered  in  the  court  of 
common  pleas.    The  statute  of  limitations,  (2  &  8.  296,  §  18,)  which  barred  an 
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action  oa  sncb  a  jadgment  after  six  years,  did  not  eztin^ish  it  or  destroy  Its  lien 
where  it  had  been  docketed.    Notb. — ^The  Code  of  Procedare  differs  from  the  Re- 
Tised  Statutes  on  this  subject.    It  declares  that  from  the  time  of  docketing  in  Uie 
county  clerk's  office,  "  the  jodnnent  shall  be  a  judgment  of  the  county  court." 
(Codf,  §  68.    See  aUo%  90;  WaUnmire agt.  Weeiover,  4  Kern.  16.)    A  tranmcripi 
of  a  justice's  judgment  may  be  taken  and  filed  with  the  county  derk,  for  any 
amoont  leu  than  $25.     And  where  the  defendant  is  a  resident  of  the  state,  pro- 
ceedings euppiementary  to  execution  may  be  instituted  against  him,  on  return  of  exe- 
cution upon  the  judement  by  the  sheriff,  unsatisfied.    {Candee  agt.  Ound^Uheitner, 
17  Bmo  484.)    A  judgment  rendered  before  a  juetiee  of  (he  Pft^t  alter  the  filings 
and  docketing  of  a  transcript  thereof  in  the  county  clerk's  office,  becomes  a  judge- 
ment of  the  county  court;  and  by  §71  of  the  Code,  an  action  will  not  lie  upon  it 
trithout  leave  of  the  county  court.     Where  the  annoft  in  such  an  action  sets  up  this 
objection  specifically,  the  point  will  be  considered  sufficiently  raised  in  the  court 
below  to  sustain  the  appeal,  without  a  more  formal  exception  on  the  trial    {£^t<fn 
agt  Manly,  18  How.  267.) 

Transcripts  maT  be  given  urtaen  fnstice  one  of  oflice. — ^It 

never  has  been  doubted  tnat  a  transcript  of  a  judgment  rendered  by  a  justice  may 
be  given  by  the  justice  after  his  office  has  expired.  Per  SuTHEBLAicn,  J.  (Maynani 
agt.  Thompeon,  8  Wend.  894.) 

IfFben  transcrijpt  illed,  Jnstice  Is  onsted  of  Jurisdiction. — 

On  a  transcript  being  filed  and  an  execution  issued,  all  control  over  it  ceases  ou 
the  part  of  the  magistrate  who  renders  the  judgment.  The  execution  issues  from 
the  common  pleas  (now  county  court)  like  other  process,  and  all  coptrol  over  it 
properly  belongs  to  that  court.  {Matter  of  Bholte  agt.  Judgee  of  Yalte  Co.  2  Com, 
608  ;  Ex  parte  Thompeon,  6  td  81 ;  Jaekaon  agt  Page,  4  Wend.  585.) 

Transcript  need  notslioiir  Jnrisdiction.— A  transcript  of  a  ius- 
tioe's  judgment  is  good,  although  it  does  not  on  its  face  show  that  the  justice  had 
jurisdiction.  {Jackeon  agt  Howland,  6  Wtnd.  666;  9  Cow.  182,  and  10  id.  2S3.) 
A  transcript  written  in  bad  English,  and  probably  in  worse  Dutch,  if  the  essen- 
tial parts  of  it  are  intelligible,  is  sufficient.    {Jaekeon  agt  Browner,  7  Wend.  888.) 

Wben  transcript  may  1>e  died  nnnc  pro  tnnc— After  a 

judgment  has  been  recovered  in  a  court  of  common  pleas,  (county  court,)  and  an 
execution  issued  to  another  county  and  levied  upon  the  defendant's  property 
there,  without  the  filing  of  a  transcript  or  the  docketing  of  a  judgment  in  that 
county,  the  court  in  which  the  lodgment  was  recovered  has  power  to  order  a 
transcript  to  be  filed  and  the  judgment  to  be  docketed  in  the  county  where  the 
defendant's  property  was  seized  nunc  pro  tunc.    {Koth  agt.  Schloee,  6  Barb.  808.) 

Tho  act  in  relation  t6  the  courts  in  the  city  and  countj 
of  New-York,  passed  April  24, 1862,  S.  Z.  1862,  chap.  484,  p, 
970,  provides  as  follows  : 

§  1 7.  Sections  two  hundred  and  six  to  two  hundred  and  seven- 
teen^ inclusive^  of  the  Code  of  Procedure^  shall  apply  to  the  mch 
Tine  court  of  the  city  of  New-  York  and  to  the  district  courts 
in  the  city  of  New-  York^  except  that  in  actions  comnbenced  in 
the  district  courts  all  papers  and  other  processes  in  such  ac- 
tions shall  he  served  hy  one  of  the  marshals  of  the  city  of  New- 
Yorky  and  except  that  the  marine  court  of  the  city  of  New- 
York  and  the  district  courts  of  the  city  of  JVew^  York  shall  have 
Jurisdiction  where  the  value  of  the  property  claimed  does  not 
exceed  two  hundred  and  fifty  dollars. 


PART   SECOND. 


OF  CIVIL  ACTIONS. 


TITLE  L  Of  theib  tobm. 

n.  Of  the  TIMS  OF  COMMSNCINO  THSM. 
III.  Of  THE  PABTISS. 
rV.  Of  THE  PLACE  OF  TRIAL. 

Y.  Of  THE  KANKEB  OF  OOUCENCISTG  THEM. 
Yli  Of  the  FLEADINOa 
yiL   Of  THE  PROTIBIOirAL  BEtfSDIES. 
YUL  Of  THE  TBIAL  AND  JUDGKEl^. 

IX.  Of  THE  EXECUTION  OF  THE  JUDGMENT. 
X.  Of  THE  COSTS. 
XI.  Of  APPEALS. 

XTT.  Of  the  miscellaneous  pboceedinos. 
XIIL  AcmoNS  in  pabtioulab  cases. 
XIV.  Pbovisions  belating  to  existing  suits. 

XY.  GeNEBAL  PBOYISION& 


TITLE  I. 

OF  THE  FOBM  OF  dVIL  ACnONS. 

Section  69.  DisUncticmB  between  actions  at  Jaw  and  suite  in  equity 

and  their  fanns  abolished. 

70.  Parties  to  an  action^  how  designaUd. 

71.  Actions  on  judgments^  when  and  how  to  he  brought 
72*  Feigned  issues  dbdUshed^  a/nd  order  for  trial  to  he  sub' 

stitiUed. 

§  69.  Distinctions  between  actions  at  law  and  suiis  in  equity  and 
their  forms  abolished. 
The  distinction  between  actions  at  law  and  suits  in  equity, 
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and  the  forms  of  all  such  actions  and  suits  heretofore  existing, 
are  abolished;  and  there  shall  be  in  this  state,  hereafter,  but 
one  form  of  action,  for  the  enforcement  or  protection  of  private 
rights  and  the  redress  of  private  wrongs,  which  shall  be  denoxni- 
nated  a  civil  action. 


Ooes  tbe  constltiitloii  alloir  of  tli«  abollsliliiir  of  tli^ 
distlnctiont  ? — ^It  ii  in  my  judgment  dear  thai  the  legisLature  has  not  the 
constitutional  power  to  reduce  idl  actions  to  one  homogeneous  form;  because  it 
eould  only  be  done  by  abolishing  trial  by  jury  with  its  inseparable  accompanimenl^ 
compensation  in  damages,  which  would  not  only  conflict  with  Art  1,  g  2,  whicli 
preseryes  trial  by  jury,  but  would  in  efiM  subrert  all  jurisdiction  at  law,  as  all 
actions  would  thereby  be  rendered  equitable;  or  by  abolishing  trial  by  the  oooxt, 
with  its  appropriate  incident,  specific  relief^  which  would  destroy  all  equity  juris- 
diction, and  convert  every  suit  mto  an  action  at  law.  Instead  of  being  abolished, 
the  essential  distinctions  between  actions  at  law  and  suits  in  equity  are  by  sections 
263,  264,  266,  270,  271,  276  and  276  of  the  Oode,  expressly  pre«erved.  Actions 
at  law  are  to  be  tried  by  a  jury;  suits  in  equity  by  the  court  Damages  are  to  bo 
given  as  heretofore  in  the  former,  and  spedflc  relief  in  the  latter.  The  only  change 
in  dassiflcation  even  is  in  respect  to  certain  actions  for  a  divorce,  which  are  made 
in  all  cases  triable  by  jury.  The  same  distinction  is  kept  up  in  the  provisions  in 
regard  to  costs.  In  the  cases  mentioned  in  section  304,  which  are  actions  at  law, 
costs  are  allowed,  of  course ;  while  in  other  actions,  that  is,  in  equity  suits,  they  rest, 
by  virtue  of  section  306,  as  formerly,  in  the  discretion  of  the  court.  As  section  69, 
therefore,  is  plainly  in  conflict,  not  only  with  the  constitution,  but  with  the  subse- 
quent provisions  of  the  Code  itseU^  it  cannot  aid  us  in  putting  the  proper  construc- 
tion upon  section  219.  Per  Ssldek,  J.  {Rmtbem  agt.  Jod^  3  Kern.  488.)  Before 
the  Code,  a  good  way  of  ascertaining  legal  obligations  was  by  considering  the 
remedies  by  which  they  were  enforced.  A  mtppoaiSi  uniform  and  universal  ren^dy 
in  all  cases  has,  in  a  measure,  deprived  us  of  these  aids;  but  still  some  light  may 
be  obtained  from  analogy.  Per  Hahd,  J.  {Soonili  agt  Griffith,  2  Kern,  515.)  Gould, 
J.,  stated,  in  the  opinion  in  the  case  of  Ten  Byck  agt  HoughiaUng,  (12  Sow.  529,) 
"  it  would  be  in  vain  to  attempt  to  api^y  to  that  case  section  69  as  having  abolished 
forms  of  action;  or  section  140  as  having  abolished  forms  of  pleading;  there 
not  being  any  section  that  abolishes  causes  of  action,  or  one  that  has  been  entirely 
able  to  confound  them."  Kr.  McOall,  in  his  valuable  book  of  **  Forms,"  has  stated 
in  his  preface  some  views  which  we  take  the  liberty  of  inserting  as  applicable  under 
this  section.  He  says :  "  The  system  of  practice  which  the  Code  abolished  was  the 
growth  of  years :  many  of  its  rijles  and  precedents  had  existed  for  over  a  century, 
and  the  statute  which  abolished  the  forms  of  all  actions  and  suits  then  existing, 
deprived  the  practitioners  of  those  sure  and  safe  guides  by  which  they  had  been 
accustomed  to  conduct  their  proceedings.  To  rebuild  a  system  complete  in  all  its 
parts,  cannot  be  the  work  of  a  day.  Years  must  be  spent,  and  many  minds  em- 
ployed, before  it  will  become  one  perfect,  consistent  whole.  But  that  such  a  system 
will  be  perfected  in  our  state,  no  one  can  doubt  who  is  acquainted  with  the  labor, 
energy  and  perseverance  of  the  members  of  the  legal  profession.  Minds  schooled 
in  our  former  system  of  practice  never  will  be  satiflfled  with  the  present,  till  it  has 
acquired  all  the  improvement  that  learning  and  talents  can  give." 

Actioit  founded  on  a  legal  title  nrlll  not  alloir  of  an 
equitable  defence. — ^In  an  action  brought  since  the  adoption  of  the  Code, 
to  recover  the  posssBsion  of  land,  founded  on  a  legal  tUle  in  the  plaintiff,  an  equit- 
able right  in  the  defendant  to  a  conveyance  is  not  a  defence  any  more  than  it  was 
previously.  It  was  not  the  object  and  effect  of  the  sixty-ninth  section  of  the  Code, 
m  introducing  a  form  of  proceeding  adapted  to  the  enforcement  of  both  legal  and 
equitable  rights,  to  abolish  all  distinction  between  legal  and  equitable  remedies. 
By  that  section  one  form  of  proceeding  is  made  common  to  both  legal  and  equitable 
actions.  One  mode  is  prescribed  for  the  prosecution  of  rights  and  remedies,  whether 
legal  or  equitable;  but  the  pre-existing  distinction  between  those  rights  and  reme- 
dies which  the  common  law  enforced,  and  those  which  equity  alone  could  protect 
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tod  iliiiiniBU«v  raBUiins  QBtooehed.  {0rwy  agl  AxNimatt,  9  Btir&.  667.)  Under 
the  Code  there  can  be  no  embemfsment  as  to  the  form  of  action.  Whether  it  ia 
hrongfat  upon  the  agreement,  expreaa  or  implied,  or  in  tort  for  the  yioUtion  of  the 
doty  aiiaizig  fiom  the  relation  of  landlord  and  tenant  establiahed  by  the  leaae^  is 
imineteriffcl.     I^  OABDonB»  J.  {TmU  agt  Cfrangtrt  4,  SeU,  119.) 

§  70.  I^xttiea  to  an  acUon^  how  designaied. 
In  Bach  action,  the  party  complaining  shall  be  known  as  the 
and  the  adverse  party  as  the  defendant. 


§  71.  Jletions  on  judgmeni^  when  and  how  to  he  brought 
No  action  shall  be  brought  upon  a  judgment  rendered  in  any 
eouit  of  this  state,  except  a  court  of  a  justice  of  the  peace,  be- 
tween the  same  parties,  without  leave  of 'tiie  court  for  good 
cause  shown,  on  notice  to  the  adverse  party ;  and  no  action  on 
a  judgment  rendered  by  a  justice  of  the  peace  shall  be  brought 
in  the  same  county  within  five  years  after  its  rendition,  except 
in  case  of  his  death,  resignation,  incapacity  to  act,  or  removal 
from  the  county,  or  that  the  process  was  not  personally  served 
on  the  defendant,  or  on  all  the  defendants,  or  in  case  of  the 
death  of  some  of  the  parties,  or  where  the  docket  or  record  of 
such  judgment  is  or  shall  have  been  lost  or  destroyed. 

Statute  of  limitations  on  Justices'  Judgments*— Piling  a 

ttaoacript  of  and  docketing  a  jadgment  rendered  by  a  justice  of  the  peace  in  the 
eoirotj  clerk's  office,  porsnant  to  the  Revised  Statutes,  (2  R  S.^  %  128,)  rendered  it 
a  lien  on  real  estate  co-extensiTe  in  time  with  judgments  recovered  in  the  court  of 
common  pleas.    The  statute  of  Ihnitations,  (2  JR.  S.  296,  ^  18,)  which  barred  an 
action  on  such  a  judgment  after  six  /ears,  did  not  extinguish  it  or  destroy  its  lien 
where  it  had  been  dodseted.    Kotb. — ^The  Code  of  Procedure  differs  from  the  Re- 
vised Statutes  on  this  subject.    It  declares  that  from  the  time  of  the  docketing  in 
the  county  clerk's  office  "  the  judgment  shall  be  a  judgment  of  the  county  court" 
(Cbde,  §68.    See  also  %  90;   WaUenmre  agt.  Westover,  4,  Kern.  16.)    A  jwtict^B 
yndqmeiU  recovered  since  the  Code  took  effect,  stands  on  the  same  footing  with  a 
Jadgment  in  the  supreme  court,  so  far  as  the  siaMtJU  of  UmiUUione  is  concerned. 
That  is,  the  statute  of  limitations,  which  is  governed  by  the  Oode,  does  not  run 
against  such  a  judgment  in  ma  years  teom  its  recovery.    {NtchoUa  agt  Atwood,  16 
Bow.  475.)    A  judgment  rendered  before  a  jwHce  of  thepeaeef  after  the  filing  and 
docketing  of  a  transcript  thereof  in  the  county  clerk's  office,  becomes  a  judgment 
tf  (he  county  court;  and,  by  §  71  of  the  Code,  an  action  vrill  not  lie  upon  it  without 
leaoe  of  the  county  cowrL    Where  the  anauier  in  such  an  action  sets  up  tins  objection 
spedflcally,  the  point  will  be  considered  sufficiently  raised  in  the  court  below  to 
SQstain  the  appe^  without  a  more  formal  exception  on  the  trial.  (Z^<m  agt  Manly, 
18  How.  267.) 

Definition  of  an  action  on  a  Judgment.— An  action  on  a  judg- 
ment (Code,  g  71)  is  an  action  to  recover  of  the  defendant  the  amount  due  on  the 
judgnqient,  as  any  other  mon^  demand  would  be  recovered,  using  the  judgment 
only  as  the  evidence  of  the  amount  of  the  debt,  such  as  actions  of  debt  on  judg- 
ment under  our  (brmer  system.  (Whe^kr  agt  Jktkin,  12  Bow.  637 ;  and  tee  Bouo 
agt  Baeheti,  %  Boew.  679.) 

Creditor'!  bUl  may  iMue  on  Judgment  irlthout  leare  of 
the  court* — ^The  objection  that  the  Code  (^  71)  prohibits  an  action  to  be  brought 
upon  a  judgment,  does  not  apply;  ^e  prohibition  is  against  what  is  known  at  com- 
mon  law  as  an  action  on  the  judgment,  one  in  which  another  judgment  is  to  be 
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obtained  only  for  the  reooroiy  of  the  debt  contained  in  the  fifsl  Jiidgnwnt  TUfl 
action  (in  nature  of  a  oreditor'a  bill)  ie  not  on  the  Judgment,  but  on  that  and  otiiflr 
material  facta,  namelji  the  ownerahip  by  the  defendant  of  propertj  held  in  trast  £or 
him,  or  for  hia  benefit,  or  of  debta  doe  to  him,  and  ia  not  to  obtain  monqr  against 
him  personally,  but  the  application  of  that  property  in  aatiafaction  of  the  judgmont. 
Per  MTTOBSLL,  J.  (Camn  ^s^  IMmghiy,  li  Eow.  460;  and  $96  2  Sand.  2Z1 1  id.  ese.) 

Justices'  JurisdiettoA  In  metioss  on  tmAgmmmtM^^TOie  Juria- 

diction  oonferred  on  joaticea  ot  the  peace  in  reqiect  to  aetiona  upon  jnsticea'  jad^ 
menta  ia  general,  and  ia  not  limited  to  caaea  in  which  the  amount  claimed  does  no* 
exceed  $100.    A  jnatioe,  tberefinna,  haa  juriadictioa  of  an  aetloii  i^Km  a  Judgnasnt 
rendered  in  a  Justice'a  court,  and  to  render  judgment  for  the  amount  due  thereon, 
although  it  exaeeda  (100.  Alttioug^  a  aommona  iaaued  by  a  jnatioe  daima  daatacpes 
to  an  amount  exceeding  $100,  the  defendant  ia  bound  to  mppeta  in  the  action,  inas- 
much as  Juaticee  of  the  peace  have  Jnriadiotiott  t>f  some  actions,  wherein  judgments 
are  claimed  for  auma  over  $100.    In  an  action  iqpon  a  juattee'a  Judgment,  it  ia  not 
neceaaary  that  the  aunmuma  ahould  state  that  the  complaint  will  be  upon  soch  judg- 
ment   The  Ui€^  tiiaft  a  juatice'a  Judgment^  on  whieh  an  action  is  brought,  wis  vs- 
ooTered  more  than  aix  yeara  before  the  aoit  oonmienced,  ia  no  cauae  for  leTeraing  a 
Judgment  giTcn  upon  it,  when  the  defendant  did  not  appear  in  the  latter  suit,  and 
plead  the  statute  of  limitations.    (Hmnphmy  agt  PermmB,  83  Barb.  813.) 

An  assignee  of  fndgnaeat  wamj  tme  uyeii  U  in  Us  o'um 
iliMiie* — ^The  Code  (§  71)  does  not  prohibit  the  bonafloU  aaaignee  of  a  judgment 
from  o(mmiencing  an  acUon  upon  it  without  first  obtumng  leare  of  the  court.  It 
being  obvioualy^in  many  caaea  lor  Uie  interest  of  the  tasignee,  to  sue  upon  an 
aaaigned  judgment  and  obtain  a  recovery  in  hia  own  name^  that  the  natural  mean- 
ing of  the  woida  **  between  the  aame  parties,"  found  in  aection  71,  diould  not  be 
enlarged  by  judicial  conatruction,  so  aa  to  deprive  an  assignee  of  that  right  {l^ifif 
agt  Braiiied,  4,  Buer,  607.) 

Actions  on  Indgnients  against  Joint  stock  companies  ow 
associations.— The  Laws  of  1863  (page  283,  §  4)  providea  that  **  suita  against 
any  such  Joint  stock  oompanr  or  association,  in  the  first  instance,  ahall  be  proee- 
cuted  in  the  manner  provided  in  the  first  section  of  the  said  act ;  but  after  Judgment 
shall  be  obtained  against  any  such  Joint  stock  company  or  aaaociation,  aa  aboro 
provided,  and  execution  thereon  ahaU  be  returned  nnaatiafled  in  whole  or  in  parl| 
suits  may  be  brought  against  any  or  all  of  the  shareholders  or  associates,  individ- 
ually, aa  now  provided  by  law;  but  no  more  than  one  suit  ahall  be  brought  and 
maintained  against  said  shareholders  at  any  one  time^  nor  until  the  same  shall  have 
been  determined,  and  execution  issued  and  returned  unsatisfied  in  whole  or  in  part 
Ko  death,  removal,  resignation  of  ofiloen  or  shareholder^  or  sale  or  tranafer  of 
stock,  ahall  work  a  diasolution  of  any  auch  joint  stock  company  or  aaaodation  as 
against  the  parties  sueing  or  being  aued  by  such  company,  aa  herein  provided,  or 
as  against  any  creditor  or  person  having  any  demand  againat  such  company  at  tlie 
time  of  any  such  death,  removal,  resignation,  sale  or  tnuoalbr.** 

§  72.  Feigned  issues  abolished^  and  order  Jbr  trial  eiAstituted. 

Feigned  issues  are  abolished ;  and  instead  thereof  in  tlie  cases 
where  the  power  now  exists  to  order  a  feigned  issue,  or  when  a 
question  of  &ct|  not  put  in  issue  by  the  pleadings,  is  to  be  tried 
by  a  jury,  an  order  for  the  trial  may  be  made,  stating  distinctly 
and  plainly  the  question  of  fact  to  be  tried,  and  such  order  shall 

be  the  only  authority  necessary  for  a  trial. 

When  notice  of  motion  for  feigned  issne  insufficient.— 

A  feigned  issue  should  not  be  directed  upon  a  motion  to  set  aside  the  judgment 
where  the  notice  of  motion  merely  aaka  (in  addition  to  the  principal  motion)  "  for 
such  further  or  other  relief  aa  the  court  may  grant"  It  would  tend  to  prevent  aor- 
prise  if  the  court  would  not  listen  to  a  prayer  until  the  petitioner  has  discovered, 
and  ia  able  to  give  notise  of  what  he  wanta.    (ifoan  agt  Brooks,  1  Mow.  449.) 
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aa  mcti«B  for  4iTorce.— Under  the  Ood«,  the  coart  may  order  a 
Mgned  iflsne  in  an  action  for  a  divoroe  on  the  ground  of  adultery,  tried  by  refbreee, 
Vy  oonaent  of  the  mpectiTe  parties.  It  is  not  now,  as  formeriy,  a  matter  of  course 
to  h«Te  SQch  issues  tried  by  jury.  Tht^  may,  under  the  direction  of  the  Q0urt|  bo 
tried  by  the  court,  a  juzy,  or  by  reference.    {Anonymouty  5  How.  306.) 


TITLE  11. 

OF  THB  TnOB  OF  COHMXKCIKG  CIVIL  ACTIONS. 

Chaftxb  L  Actuma  in  ffeneroL 

n.  AeUons  for  the  recovery  of  reai  property. 
IIL  AciionB  other  than  for  the  recovery  of  real  property. 
lY.  OenercU  provisuma. 

Chapter  L — The  time  of  commencing  actions  in  general. 

Section  73.  Bepeal  of  existing  limitations. 

74.  Time  of  commencing  civH  actions. 

§  73.  Bepeai  of  existing  Umitaiions. 

Tlie  pxoyiaionB  oonteiaed  in  the  chapter  of  the  Beviaed  Stat- 
utes^ entitled  "  Of  aotiona  and  the  times  of  commencing  them," 
ue  iq)ealed,  and  the  provisions  of  this  title  are  substituted  in 
their  stead.  This  title  shall  not  extend  to  actions  already  com- 
manoed,  or  to  cases  where  the  right  of  acA^m  has  already  ao- 
craed ;  but  the  statutes  now  in  force  shall  be  applicable  to  such 
cssesy  according  to  the  subject  o£  the  action,  and  without  regard 
to  tiie  form. 


ties  Hie  f  •nans  of  preTlovs  cmmteM  of  acUoii«r— The 

Code,  although  not  applicable  to  previously  existing  causes  of  aciicm,  so  ihr  as  the 
■abstantial  rights  are  concerned,  does  neyerUMless  regulate  the  forms  by  which 
parties  are  to  ayail  themselTea  of  their  rights.  (§g  73;  14.)  And  it  is  mada 
tmpwatiye  that  a  defence  settiog  up  the  statute  of  Umitations  sliall  "  only  be  taken 
byanaoswer."  (Sse  g  74 ;  i>/eriff  agt  ffbOMr,  10  .flbi9.  383.)  It  is  NreJevonl  to 
insert  an  allegation  in  a  complaint  that  the  defendants  hsTO  not  resided  at  any  time 
in  die  state^  within  six  years  before  commencement  of  the  actioo,  for  the  purpose 
of  snticipating  the  defence  of  the  statute  of  limitatiMv,  although  the  complaint 
would  ahow  on  its  fiice  without  such  allegation,  that  ^  claim  was  barred  by 
the  ststote.  Section  74  of  the  Code  says :  that  *'  the  objection  that  the  action  was 
not  eoaunenoed  within  the  time  limited  can  only  be  taken  by  onsitsr.*'  (BnUer 
sgt  Mcutm,  16  Bcw.  546.) 

§  74.  Time  of  commencing  civil  actiona. 
Civil  actions  can  only  be  commenced  within  the  periods  pre- 
scribed in  this  titie,  after  the  cause  of  action  shall  have  accrued. 
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except  where,  in  speeial  cases,  a  dijOTeient  limitation  is  prescribed 
by  statute,  and  in  tHe  cases  mentioned  in  section  seventj-ttuiee. 
But  the  objection  that  the  action  was  not  commenced  withia  the 
time  limited,  can  only  be  taken  by  answer. 

See  §  7S  and  xiote,  and  see  note  to  §  110|  poH. 


Chapteb  n. — The  time  of  commencing  actions  for  the  recovery  of 

real  property. 

Section  75.  When  the  people  vnU  not  sue. 

76.  When  actions  cannot  be  brought  by  grantee  from  the 

state. 

77.  When  actions  by  the  people^  or  Aeir  grantees^  to  be 

brought  within  twenty  years. 

78.  &tzm  within  twenty  years^  when  necessary^  in  acUon 

for  real  property  . 

7f .  Seizin  within  twenty  yearsy  when  necessary  in  €u:tion 
or  de^nce  founded  on  title  <o,  or  rents  of  real  prop- 
erty. 

SO.  Action  miist  be  commenced  within  one  year  (jffier  entry f 
or  within  twenty  years  after  right  of  entry. 

81.  Possession  when  presumed — occupation  deemed  un- 

der legal  title^  unless  adverse. 

82.  Occupation  under  umtten  instrument  or  judgment, 

when  deemed  adverse. 
•8S.   What  const^utes  adverse  possession^  under  written  in* 
strument  or  judgment. 

84.  Premises  actually  occupied^  under  claim  of  tUkj  deemed 

to  be  held  adversely. 
86.   What  constitutes  adverse  possession  under  claim  of 

title  not  vmtten. 

86.  Relation  of  landlord  and  tenant^  as  affecting  adverse 

possession. 

87.  Right  of  possession  not  affected  by  descent  ccist. 

88.  Certain  disabilities  excluded  from  time  to  commence 

actions. 

§  75.   When  the  people  wiU  not  sue. 

The  people  of  this  state  will  not  sue  any  person  for,  or  in 
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Tespect  to  any  real  property,  or  tbe  issues  or  profits  thereof,  by 
reason  of  the  right  or  title  of  the  people  to  the  same,  unless, 

1.  Such  right  or  title  shall  have  accrued  within  forty  years 
before  any  action  or  other  proceeding,  for  the  same  sludl  be 
commenced;  or  unless, 

2.  The  people,  or  those  from  whom  they  claim,  shall  hare 
received  the  rents  and  profits  of  such  real  property,  or  of  some 

part  thereof,  within  the  space  of  forty  years. 

Wbat  defendant  mnst  show*— As  against  the  people,  the  defendant 
BBTifll  show  title  in  himaelf,  or  a  oootinuanoe  of  poaaeesion  of  forty  jeara  A  gen- 
eral denial  of  the  plaintiff '■  title  is  not  sufficient  {PtopU  agt  Van  SeniseUurf  8 
Barb.  180,) 

When  action  not  barred  hj  statute  of  limitations.— An 

action  by  the  people  to  recoyer  lands  is  hot  barred  bj  the  statute  of  limitations 
(IB.  L,  184,  §  IX  unless  it  be  shown  that  there  has  beien  an  admrae  potumen  of 
ibrCy  years  bdore  the  oommencementof  the  suit  (PeopZe  agt.  AmM^  i  CcmsL  608.) 
Where  in  an  action  by  the  peo|de  for  the  repeal  of  royal  letters  patent  dated  1737, 
granting  land  in  the  prormoe  of  New-York,  on  the  ground  that  the  patent  was  ob- 
tained by  fraud,  disiwrered  since  the  issuing  Ibereof ;  and  also  on  the  ground  of 
breadi  of  conditions  by  the  grantees,  hdd^  that  the  statute  of  lunltations  of  1788, 
cfa.  13,  re-enacted  in  the  revision  of  1801,  ch.  189,  is  applicable.  The  defendant, 
where  he  succeeds  in  snoh  an  aotioo,  is  ei^tled  to  costs  and  an  extra  allowance. 
(FnpU  agt  CUark,  6  Sdi.  349.) 

§  76.   When  actions  cannot  be  brougJU  by  grantee  from  the  state. 

No  action  ahall  be  brought  for,  or  in  respect  to,  real  property, 
by  any  person  claiming  by  virtue  of  letters  patent,  or  grants 
fix>m  liie  people  of  this  state,  unless  the  same  might  have  been 
commenced  by  the  people  as  herein  specified,  in  case  such  patent 
or  grant  had  not  been  issued  or  made. 

§  7T.  When  actions  by  the  people  or  their  grantees  to  be  brought 
within  twenty  years. 

When  letters  patent  or  grants  of  real  property  shall  have  been 
issued  or  made  by  the  people  of  this  state,  and  the  same  shall  be 
declared  void  by  the  determination  of  a  competent  court,  rep- 
dered  upon  an  allegation  of  a  fraudxdent  suggestion,  or  conceal- 
ment, or  forfeiture  or  mistake,  or  ignorance  of  a  material  &ct, 
or  wrongful  detaining,  or  defective  title,  in  such  case,  an  action 
for  the  recovery  of  the  premises  so  conveyed  may  be  brought 
either  by  the  people  of  this  state,  or  by  any  subsequent  patentee 
or  grantee  of  the  same  premises,  his  heirs  or  assigns,  within 
twenty  years  after  such  determination  was* made;  but  not  after 
that  period. 

§  78.  jSeiadn  toithin  twenty  years^  when  necessary^  in  action  for 
real  property. 
No  action  for  the  recovery  of  real  property,  or  for  the  re- 
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covery  of  tlie  poQaeaaion  thereof  shall  be  maintained  unless  it 
appear  that  the  plaintiff  his  ancestor,  jHiedeeessor  or  grantor, 
was  seized  or  possessed  of  the  piemiseiB  in  question  within 
twenty  years  before  the  commeaeaxnent  of  such  action. 

§  7flL  Sassin  wUhin  twenty  j/wn^  when  neoefsary^  in  action  or 
defincefnmded  an  tUlt  to  or  rtnU  of  rmd  property. 

No  oaose  of  action  or  defence  to  an  action  founded  upon  the 
tide  to  real  property,  or  to  reuts  or  services  out  of  the  same, 
shall  be  eflbctoal,  unless  it  appear  that  the  person  prosecuting 
the  action,  or  making  the  defence,  or  under  whose  title  the  ac- 
tion is  prosecuted  or  the  defence  is  made,  or  the  ancestor,  pre* 
decessor  or  grantor  of  such  person,  was  seiaed  or  possessed  of 
the  premises  in  question,  within  twenty  years  before  the  com- 
mitting  of  the  act  in  respect  to  which  such  action  is  prosecuted 
or  defence  made. 

§  80.  Action  must  he  eommencfd  within  om  year  a^ier  entry ^  or 
within  twenty  years  after  right  of  entry. 

No  entry  upon  real  estate  shall  be  deemed  sufficient,  or  valid 
as  a  claim,  unless  an  action  be  C(»nmenced  thereupon  within 
one  year  after  the  mjiking  of  such  entry,  and  within  twenty 
years  from  the  time  when  the  right  to  make  such  entry  de- 
scended or  accrued. 

§  81.  Poeseesion  when  presumed^^oeGupation  deemed  tmder  legal 
title  unless  adverse. 

In  every  action  for  the  recovery  of  real  property,  or  the  pos- 
session thereof  the  person  establishing  a  legal  title  to  the  prern* 
ises,  shall  be  presumed  to  have  been  possessed  thereof  within 
the  time  required  by  law ;  and  the  occupation  of  such  premises 
by  any  other  person,  shall  be  deemed  to  have  been  under  and 
in  subordination  to  the  legal  title,  unless  it  appear  that  such 
premises  have  been  held  and  possessed  adversely  to  such  legal 
title  for  twenty  years  before  the  commencement  of  such  action. 

§  82.  Occupation  under  written  instrument  or  judgment^  when 
deemed  adverse. 

Whenever  it  shall  appear  that  the  occupant,  or  those  under 
whom  he  claims,  entered  into  the  possession  of  prraiises  under 
claim  of  title,  exclusive  of  any  other  right,  founding  such  claim 
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upon  a  written  iBstnimenti  as  being  a  convejanoe  of  the  prem- 
ises in  qneation,  or  upon  the  decree  or  jud^^nent  of  a  oompe- 
tent  conrt^  and  that  there  has  been  aooatuined  oconpation  and 
posBeeaion  ci  the  piemises  inoloded  in  such  iostniment,  decree 
oar  jodgmenti,  or  of  8(»ne  part  of  such  piemises  nnder  such  claiiD, 
for  twenty  years,  the  premises  so  included  shall  be  deemed  to 
haye  been  held  adv^nselyi  except  that  when  the  premises  so 
included  consist  of  a  tract  derided  into  lote^  the  possession  of 
one  lot  shall  not  be  deemed  a  poasesBion  of  any  other  lot  of  the 
ffMifi^  tracts 

§  88.  What  constUuteB  adverse  poseemon  under  tmUen  instru- 
miad  or  judgment 

For  the  purpose  of  constituting  an  adverse  possession  by  any 
person  claiming  a  title  founded  upon  a  written  instrument,  or  a 
judgment  or  decaree,  land  shall  be  deemed  to  have  been  possessed 
and  occupied  in  the  following  cases : 

1.  Wheie  it  has  been  usuaUy  cultiyated  or  improved. 

8.  Where  it  has  been  protected  by  a  substantial  indosnre. 

3.  Where,  although  not  inclosed,  it  has  been  used  f<Mr  the 
supply  of  fad  or  of  fencing  timber,  Ibr  the  purposes  of  hus- 
bandry, or  the  ordinary  use  of  the  occupant 

4  Where  a  known  fium  or  a  single  lot  has  been  partly  im- 
proved,  the  portion  of  such  £urm  or  lot  that  may  have  been  left 
not  cleared,  or  not  inclosed  according  to  the  usual  course  and 
custom  of  &e  adjoining  country,  shall  be  deemed  to  hare  been 
occupied  for  the  same  length  of  time  as  the  part  improved  and 
cultivated. 

§  84.  Premises  actuoMy  occupied  under  claim  cf  tOle  deemed  to 
he  hdd  adversely. 

Where  it  shall  appear  that  there  has  been  an  actual  continued 
occupation  of  premises,  under  a  claim  of  title,  exclusive  of  any 
other  right,  but  not  founded  upon  a  written  instrument,  or  a 
judgment  or  decree,  the  premises  so  actually  occupied  and  no 
other,  shall  be  deemed  to  have  been  held  adversely. 

§  85.  What  eonstituJtes  adverse  possession  under  dam  of  tiUe 
noiu?ritietu 

For  the  purpose  of  oonstitating  an  advene  possession,  by  a 
person  claiming  title  not  founded  upon  a  written  instrument,  or 
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ft  judgment  or  decree,  land  shall  be  deemed  to  have  been  pos- 
saesed  and  occupied  in  the  following  cafiea  only : 

1.  Where  it  haa  been  protected  by  a  eubstantial  indoeure. 

2.  Where  it  baa  been  usually  cultiyated  or  improyed. 

§  86.  BdaJiifon  of  ZtnuObrd  osnd  isMmX  om  affecting  adverse  jpas- 

session. 

Wheneyer  the  relation  of  landlord  and  tenant  ehall  haye  ez:- 
isted  between  any  persona,  the  poBseseion  of  the  tenant  shall 
be  deemed  the  poflseasion  of  the  landlord,  until  the  expiration 
of  twenty  years  from  the  termination  of  the  tenancy ;  or  where 
there  has  been  no  written  lease,  until  the  expiration  of  twenty^ 
years  from  the  time  of  the  last  payment  of  rent ;  notwithstand- 
ing that  such  tenant  may  haye  acquired  another  title,  or  may 
haye  claimed  to  hold  adyersely  to  his  landlord.  But  such  pre- 
sumptions shall  not  be  made  after  the  periods  herein  limited. 

§  87.  Bight  of  possession  not  affected  by  descent  oM, 
The  right  of  a  person  to  the  possession  of  any  real  property, 
shall  not  be  impaired  or  affected  by  a  descent  bdng  east  in  con- 
sequence of  the  deathof  a  person  in  possession  of  such  property. 

§  88.  Ckrtain  disabilities  excluded  from  time  to  commence  ac- 
tions. 

If  a  person  entitled  to  commence  any  action  for  the  recoyery 
of  real  property,  or  to  make  an  entry  or  defence  founded  on  the 
title  to  real  property,  or  to  rents  or  seryices  out  of  the  same, 
be  at  the  time  such  title  shall  first  descend  or  accrue  either : 

1.  Within  the  agi9  of  twenty-one  years ;  or, 

2.  iDsane;  or, 

8.  Imprisoned  on  a  criminal  charge,  or  in  execution  upon 
conyiction  of  a  criminal  offence,  for  a  term  less  than  for  life ;  or, 

4.  A  married  woman; 

The  time  during  which  such  disability  shall  continue,  shall 
not  be  deemed  any  portion  of  the  time  in  this  chapter  limited 
for  the  commencement  of  such  action,  or  the  making  of  such 
entry  or  defence ;  but  such  action  may  be  commenced,  or  entry 
or  defence  made,  after  the  period  of  twenty  years,  and  within 
ten  years  after  die  disability  shall  cease,  or  after  the  death  of 
the  person  entitied  who  shall  die  under  such  disability;  but 
such  action  shall  not  be  commenced,  or  entry  or  defence  made 
after  that  period. 


f 
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Chaftkb  HL — Time  of  eammencing  aetiom  oAer  than  Jbr  the  re- 

eouerjf  cf  real  property. 

Section  89.  Periods  of  Umitaium. 

90.  Within  tioenty  years. 

91.  Within  six  years. 

92.  Within  three  years. 

93.  Within  two  years. 

94.  Within  one  year. 

96.  When  cause  of  action  accrued,  m  on  action  upon  a 
ewrrerd  account 

96.  Actions  for  penaUies,  Ac^  by  any  person  who  wiU 

sue^  when  to  be  brought. 

97.  Actions  for  relief  not  before  provided  for. 

98.  Actions  by  the  people  suhfect  to  the  same  UmikUion. 

%  89.  Periods  of  KmOation. 

The  periodfl  pieaoribed  in  election  flerenty^fbiir  for  the  com- 
menoement  of  actions  other  than  for  the  reoovery  of  real  prop* 
erty,  shall  be  as  follows : 

§  90.   Within  twenty  years. 
Wiihin  twenty  years  : 

1.  An  action  npon  a  judgment  or  decree  of  any  court  of  the 
United  States,  or  of  any  state  or  territory  within  the  United 
StatesL 

2.  An  action  upon  a  sealed  instrument 

On  a  fnstf ce^B  Indgment  irhere  transcript  filed*— The  stal- 
Qte  of  limitataoDa  (t  R  A  S96,  §  18)  which  bwred  an  action  on  a  justice's  judg- 
ment, before  a  transcript  had  beoi  filed  in  the  oonntj  dork's  office,  after  six  Tears^ 
did  not  extinguish  it  or  destroy  its  lien  where  it  had  been  docketed.  The  Code 
dedares  that  from  the  time  of  the  docketing  in  the  county  clerk's  office  "the  judg- 
ment shall  be  a  judgment  of  the  countj  court"  (Oode^  §  63 ;  WdUermire  afft.  Wsrt- 
owr,  i  Kern.  1 6.)  &e  faot  that  a  justice's  judgmenti  on  whldi  an  action  is  broughti 
vas  reeorered  more  than  six  years  before  suit  oommenoed,  is  no  cause  for  rerersing 
%  judgment  giren  upon  it  where  the  defendant  did  not  appear  in  the  latter  suit  ana 
plead  the  statute  of  limitations,  (ffwt^fhrq/  agt  Perion,  33  JBarb.  313.)  AJwHem^ 
pidgrnmU  recovered  since  the  Code  took  efliBCt^  stands  on  the  same  footing  with  a 
JTidgment  in  the  supreme  eourt,  so  fkr  as  the  aUshnte  of  UmiUUioru  is  concerned.  That 
is,  the  statute  of  limHalloDS,  wiiieh  is  goveraed  by  the  Code,  does  not  run  against 
sndi  a  judgment  in  six  year#  fSrom  its  reooreiy.    {ffUMIi  agt  Aiwoodf  16  JBbw.  4T5.) 

§  91.  Within  six  years. 
Witliin  six  years: 

1.  An  action  upon  a  contract,  obligation  or  liability,  express 
or  implied ;  exceptbg  those  mentioned  in  section  90. 
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2.  An  action  npon  a  liability  created  by  statute,  other  than  a 
penalty  or  forfeiture. 

8.  An  action  for  trespass  upon  real  property. 

4.  An  action  for  taking,  detaining  or  injuring  any  goods  or 
chattels,  including  actions  for  the  speciflo  recovery  of  personal 
property. 

6.  An  action  for  criminal  conversation,  or  Ibr  any  other  in- 
jury to  the  person  or  rights  of  another,  not  arising  on  contract, 
and  not  hereinafter  enumerated. 

6.  An  action  for  relief  on  the  ground  of  frand ;  in  cases  which 
heretofore  were  solely  cognisable  by  the  court  of  chancery ;  the 
cause  of  action  in  such  case  not  to  be  deemed  to  have  accrued, 
until  the  discovery  by  the  aggrieved  party  of  the  &ct8  consti- 
tutiDg  the  fraud. 

A  c^Htdltlonal  prosBf se»  irh«H  iBsnffleleHt  to  rcsew^  the 

debt«^-Whero  a  penon  against  whom  a  debt  axiated,  bat  which  was  barred  hy 
the  statate  of  limltatloiis  and  an  inaohrantli  diaohaiga^  aada  a  statanent  of  this 
kind :  that  he  felt  in  honor  bound  to  pa7  the  debt,  luad  wonld  pay  it,  and  at  the 
and  of  one  year,  ifroccofliftil  in  biurineai,  he  wonld  commanee  paying  it;  hM  to  be 
a  conditional  promise  to  paj  the  debt,  and  performance  of  the  condition  must  be 
shown,  to  anthorice  a  recoyery  on  such  promise.  Kvidence  of  his  ability  to  pay, 
where  it  has  no  reftrence  to  the  year's  business  manttoned  in  the  promise,  is 
neither  sufficient  nor  competent  to  show  the  condition  performed.  A  promise  not 
made  to  the  creditor,  nor  to  an  agent  or  person  aetiag  in  his  behail^  ia  not  aoffio&ent 
to  reyiye  a  debt  thus  barred.    {Wak&mam  agt  Shmium,  6  Sdd.  85.) 

TThen  exec«tor  maj  plea4  statnte  off  llmitatlOBS*— An 

azesator  died  to  aoooont  befare  a  snrrogats^  may  pieed  In  bar  the  atatate  of  limit- 
ations to  any  claim  against  the  estate^  in  the  same  manner  as  in  a  snit  at  law  or 
iki  equity  npon  sach  c£dm.  A  deyiae  of  real  estate  to  an  exeentor,  for  the  payment 
of  debts  generally,  not  specifying  particular  debts,  or  a  power  in  trust  for  that  pur- 
pose, will  not  preyent  the  statute  of  limitaticoa  running  against  debts  which  were 
due  prior  to  the  decease  of  the  testator.  Under  the  statute  of  limitations,  the  pre- 
sumption of  payment  arising  from  a  lapse  of  tims^  is  not  that  the  payment  was 
mtds  at  the  e^nratioa  of  the  time  fixed  by  the  statute  as  a  bar,  but  at  some  prior 
indefinite  time,  when  the  obligatiGn  became  due.  (ifiirMi  agt  Oagi^  ( iSUdL  3d8. 
Ae^mJMaeroiBttlBrad,  &  B,  1.) 

Abeence  Irooi  the  state  considered**— Under  the  last  clause  of  the 
Itth  section  of  the  statute^  {%  M,&  297,)  sncoessiye  absences  cannot  be  accumu- 
lated, and  the  aggregate  dedaoted  from  the  time  elapsed  after  the  accruing  of  the 
action.  The  statute  proyides  only  for  a  single  depaiture  and  return,  after  which  it 
eontinuea  to  run,  notwithstanding  any  subsequent  dq>arture.  (CktU  agt  Je$n^^  % 
Barb.  309.    Tku  oaM¥)aiovein^dtdb(fihiidoGi$UmofiM 

Jtuup,  10  How,  51f.  £Rae  alto  ibrd agt  Boicocl^  8  SamtL  318;  Wketkr  agt  Welh 
ifer,  1  jr.  J).  Smiih;  and  Mardm  agt  Ftibnar,  id  ITS.) 

Aa  to  liaMltty  off  a  flpeclal  ayeat^— Where  a  penon  intnisted  with  a 

note  against  a  thiid  penoB»  by*ibe  owner,  mr  eoBeotiee,  rsoaiyss  the  money  thereon, 
but  neglects  to  pay  it  oyer,  an  action  will  lie  against  him,  without  a  preyious 
demand.  And  if  suit  is  not  brought  within  six  3rear%  the  statute  of  limitations  is 
a  bar.  Such  a  person  does  not  stand  in  the  relation  ot  a  trustee,  so  as  to  depriye 
him  ofthe  benefit  of  the  stotute.    (fffdM  agt.  JBdfcoi^  IS  itarftu  699.) 

UaUtatioB  off  actioaa  la  eoaity  lor  ffvaad.— The  Reyised 
Statutes,  {%  61,)  relatiye  to  the  limitation  ofactions,  which  proyides  that  "  bills  for 
relief  on  the  ground  of  fraud  shall  be  filed  within  six  yean  after  the  disooyeiy  by 
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the  aggiieTed  iwrtj,  of  tte  testB  aoqitftatiiig  nieh  fraad,  and  not  after  that  time," 
k  appIicAble  to  bilto  for  relief  on  the  groand  of  ftaod,  In  aU  eaaea,  and  ia  not  oon* 
fined  to  caaea  of  equitj  jnriadictlon  ezdoaiTely.  (Ma^fm  aft  OrimooH  3  Bsmd, 
463.)  An  aetioa  to  enforoe  the  equitable  Uen  for  the  parobaae  monegr  of  land  ia 
haired  bj  tho  lapee  of  aix  yean  after  tha  debt  haa  aeamed.  {Bvni  agt  Cbmy,  1ft 
Mm-Tark Bep.  iO(i,) 

§  92.  Wiihin  three  yeare: 

Within  three  years : 

1.  An  action  against  a  sheri£E|  coroner  or  constable,  upon  a 
liability  incnrred  bj  the  doing  of  an  act  in  his  official  capacity, 
and  in  virtue  of  his  office,  or  by  the  commission  of  an  official 
duty,  including  the  non-payment  of  money  collected  upon  an 
execution.    But  this  section  shall  not  apply  to  an  action  for  an 


2.  An  action  upon  a  statute,  for  a  penalty  or  forfeiture^  where 
the  action  is  given  to  the  party  aggrieved,  or  to  such  party  and 
the  people  of  this  state,  except  where  the  statute  imposing  it 

prescribes  a  di£Eerent  limitation. 

AeUon  af  alnst  a  Aerlflf— When  the  aheriff  aeiaea  and  aeUa  the  prop- 
erty of  B.  upon  an  exeexttion  acpidnst  A.  be  la  to  he  regarded  aa  "  doing  an  aot  in 
Ua  ofBdal  capacity,"  within  tiie  meaning  of  the  atatate  requiring  soita  against 
■heriflb  and  ooronera  for  ofBoial  aota  to  be  bvooght  within  three  yeara.  (D^mikon 
agt  PlMn»,  18  Barb,  89.) 

§  98.  Wahin  ixjoo  yean* 
Within  two  years : 

1.  An  action  for  libel,  slander,  assault,  battery  or  £edse  im- 
prisonment 

2.  An  action  upon  a  statute,  for  a  forfeiture  or  penalty  to  the 
people  of  this  state. 

§94.  Wiikin  <me  year. 
Within  one  year: 

1.  An  action  against  a  sheriff  or  other  officer  for  the  escape 
of  a  prisoner  arrested  or  imprisoned  on  civil  process. 

§  96.  When  cause  of  action  accrued  in  an  action  upon  a  current 
acoounU 

In  an  action  brought  to  recover  a  balance  due  upon  a  mutual, 
open  and  caraent  aooount,  where  there  have  been  reciprocal  de* 
mands  between  the  parties,  the  cause  of  action  shall  be  deemed 
to  have  accrued  from  the  time  of  the  last  item  proved  in  the  ac* 
count  on  either  side. 

WlMat  is  B»t  a  matiial  aBd  open  aecowiit.— Where  a  matoal, 
open,  and  current  aooount  exisU  between  partias,  and  one  of  them  purchaaea  from 
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»  ttiird  person,  and  faolda  it  af  to  open  aooovnt  agtlnst  the  ofher,  witboat 
to  or  anj  reoognitioii  of  its  TaUdi^  by  the  Utter,  it  does  not  become  a  part  of  the 
mntua]  aooounts  between  them,  within  the  proriaiona  of  the  atetute  of  Umitatioiia 
aa  to  aottona  upon  anoh  aoeoonta.  {€frmn  agt  Amee^  4  Ktm,  216.)  There  rniiat  be 
itema  of  aooount  on  both  aidea  to  make  a  mntual  acooont ;  and  it  ia  only  in  mutual 
ftcoounta  that  an  item  within  alz  7ear8  aavea  thoae  beyond  aiz  yeara  from  being 
barred  by  the  atatute.  {Biaaock  aft  Lstam,  I  SantL  220.  Sm  Ogdm  agt  Asior,  4 
Sand.  311.) 

§  96.  Actwns  for  penaUieSj  <£c.,  by  any  person  who  wiU  sue, 
when  to  he  hroughU 

An  action  upon  a  statute  for  a  penalty  or  forfeiture,  given  in 
wbole  or  in  part  to  any  person  who  will  prosecute  for  the  samei 
must  be  commenced  within  one  year  after  the  commission  of 
the  offence ;  and  if  the  action  be  not  commenced  within  the 
year  by  a  private  party,  it  may  be  commenced  within  two  years 
thereafter  in  behalf  of  the  people  of  this  state,  by  the  attorney- 
general  or  the  district  attorney  of  the  county  where  the  o£Eenc6 
was  committed. 

§  97.  Actions  for  rdirf  not  h^e  provided  far* 

An  action  for  relief  not  hereinbefore  provided  for,  must  be 
commenced  within  ten  yean  after  the  cause  of  action  shall  have 
accrued. 

§  98.  Actions  by  the  people  subject  to  the  same  UmiicUion. 

The  limitations  prescribed  in  this  chapter  shall  apply  to 
actions  brought  in  the  name  of  the  people  of  this  state  or  for 
their  benefit^  iix  the  same  manner  as  to  actions  by  private  parties. 

Ghaptsb  IY. — General  provisions  as  to  the  time  of  commencing 

actions. 

Section    99.  When  action  deemei  to  have  been  commenced. 

100.  Eocception  where  defendant  is  out  of  the  state. 

101.  Exception  as  to  persons  under  disabilities. 

102.  Provision  where  person  entitled  dies  brfore  the  limit' 

ation  eagres. 

103.  In  suits  by  aliens^  time  of  war  to  be  deducted. 

104.  Provision  where  judgment  has  been  reversed. 

105.  Time  of  stay  of  action  by-  injunction  or  statutory 

jprohibition  to  be  deducted. 

106.  Disability  must  exist  when  right  of  action  accrued. 

107.  Where  two  or  more  disabilities^  limitation  does  not 

attach  until  aU  removed 
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SEcnoif  108.  This  title  not  applicable  to  hiOs^  de.^  of  eorporaiionSj 

or  to  bank  notes. 

109.  Not  applicable  to  aetione  against  directors  or  stock- 

holders of  rmmeyed  corporations  or  banking  asso- 
ciations. 

110.  AchiowledgmentjOrnewpromisejfnustbeintmitng. 

§  99.    When  action  deemed  to  have  been  commenced. 

An  action  is  commenced  as  to  each  defendant  when  the  sum- 
mons 13  served  on  him,  or  on  a  co-defendant  who  is  a  joint  con- 
tractor, or  otherwise  nnited  in  interest  with  him. 

An  attempt  to  commence  an  action  is  deamed  equivalent  to 
the  commencement  thereof  within  the  meaning  of  this  title, 
when  the  summons  is  delivered,  with  the  intent  that  it  shall  be 
actually  served,  to  the  sheriff  or  other  officer  of  the  county,  in 
which  the  defendants,  or  one  of  them,  usuallj  or  last  resided ; 
as  if  a  corporation  be  defendant,  to  the  sheriff  or  other  officer 
of  the  county,  in  which  such  corporation  was  established  by 
law,  or  where  its  general  business  was  transacted,  or  where  it 
kept  an  office  for  the  transaction  of  business.  But  such  an  at-' 
tempt  must  be  followed  by  the  first  publication  of  the  summons, 
or  the  service  thereof  within  sixty  daya 

§  100.  Mooeption  where  defendarU  is  out  of  the  state. 

Hj  when  the  cause  of  action  shall  accrue  against  any  person, 
he  shall  be  out  of  the  state,  such  action  may  be  commenced 
within  the  terms  herein  respectively  limited  after  the.  return 
of  such  person  into  this  state ;  and  i^  after  such  cause  of  action 
shall  hare  accrued,  such  person  shall  depart  from  and  reside 
out  of  this  state,  the  time  of  his  absence  shall  not  be  deemed  or 
taken  as  any  part  of  the  time  limited  for  the  commencement  of 
such  action. 

SacceMlve  absesces,  w^ben  deducted. — Although  the  statute  of 
limitatioiia,  M  enacted  in  the  Beyised  Statutes  (1  R.  S.  297),  has  been  repealed,  it 
is  substantiallj  re-enacted  in  the  Code  (§  100).  On  a  plea  of  the  statute  of  limita- 
tions, is  an  allegation  \yj  a  defendant  that  the  defendant  "  returned  publicly  to  this 
state,**  sufficient  7  Or  must  he  go  further,  and  allege  that  the  return  was  so  public, 
and  under  such  droumstanoes,  as  to  give  the  creditor  an  opportunity,  by  the  use  of 
ordinary  diligence  and  due  means,  to  have  commenced  his  suit  ?  (10  John.  464.) 
BiUL,  that  an  allegation,  substantially  in  the  language  of  ihe  statute,  that  he  "  re- 
tomed  publicly  to  this  state,"  was  sufficient— adopting  the  reasoning  upon  this  point 
contained  in  the  decision  of  the  case  oiFord  agt  Babcoch  (2  Sand,  sis),  and  over- 
rating the  case  nTFowkr  agt  Huni  (10  John.  464)  and  the  case  of  GoU  agt.  Jetaup  (2 
Barb,  309),  upon  this  question.  Htld^  that  the  latter  branch  of  section  27  of  the 
statute  (2  B.  8.  297)  may  be  applicable  to  cases  where  the  debtor  resides  out  of  the 
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Btftto  ftt  fbe  time  whem  the  oraaeof  «Gii<m  aocraed.  (Approvii^  of  fte  duMoii  4n  ike 
COM  of  JHdm  9^  Daniaon^  %  Barb,  OKKAn'l^aindFord  B^JBaboock^mipra,  ^gptm 
fhia  poind,  and  ovorruUng  ih§  cam  of  BandaU  egt  ITOUm,  i  Denio,  677;  arUi  this 
ooMiMipra.)  Also  Ae^  that  imder  the  said  latter  braoch  of  eectionSt,  incases  to 
which  that  branch  of  the  section  applies,  the  aggregate  of  aucceaaiye  abaenoes 
and  not  the  flzat  afoaenee  only,  ia  to  be  deducted  frmn  the  time  in  which  the  statute 
rona.  {Approwmg  of  the  deMon  in  the  ooBet  of  DidUr  agt  JDaoioonf  and  Ford  ai£^ 
BaJboock,  rapro^  omd  Bmrougha  agt  Bloomer^  6  Denio,  633,  upon  (hie  point,  and  tfver" 
riding  Ike  ea$e  qfZhrr  agt  Swathmmi,  6  JIT.  F.  Leg,  Ob$,  112,  and  ffds  eaae^  atg^rnL) 
{Cole  agt  Jemip,  10  Bow,  616,  Ckmrt  ofAppeak.) 

Agaiast  Joint  debtors* — A  judgment  founded  on  contract  doee  not  take 
the  cause  of  action  thereon  out  of  the  statute  of  limitations  (six  years)  as  against  a 
defendant  joint  debtor,  not  aerved  with  proceea.  The  liability  of  auch  defendant 
muBt  be  established  by  eyidence  other  than  the  recorery  of  the  judgment  ( Van- 
donXmrgh  agt  Briggs,  t  Eow,  316.  Alter  a  dlasoluticm  of  a  partnership,  an  acknowl- 
edgment and  a  promise  to  pay,  made  by  one  of  the  partners,  will  not  reviye  a  debt 
against  the  firm  which  is  barred  by  the  statute  of  limitationa  The  leading  caae  on 
this  question  reviewed,  and  those  otFaUermm  agt  Cftoote  (7  WendL  441,)  and  Johm^ 
ion  agt  Beardtlee  (16  John.  3,)  holding  a  contraiy  doctrine,  and  the  dteta  to  the  lUce 
effect  in  other  cases  orermled.    {Van  Kearen  agt.  Parmdet,  2  Comti.  623.) 

To  enf  orcse  e^vlCable  liens*— An  action  to  enforce  the  equitable  lien 
for  the  purchaae  money  of  land  is  barred  by  the  lapse  of  six  years  alter  the  debt 
has  accrued.    (Borit  aigt  Corey,  16  JT.  K  K  606.) 

§  101.  ExcqpHon  as  to  personamnder  d%sabilttie$. 

If  a  person  entitled  to  bring  an  action  mentioned  in  the  last 
chapteri  except  for  a  penalty  or  forfeiture,  or  against  a  fiheriff 
^or  other  officer  for  an  escape,  be  at  the  time  the  cause  of  action 
accrued,  either: 

1.  Within  the  age  of  twentj-one  years ;  or 

2.  Insane;  or 

8.  Imprisoned  on  a  criminal  charge,  or  in  execution  under 
the  sentence  of  a  criminal  court,  for  a  term  less  than  his  natural 
life;  or 

4.  A  married  woman ; 

The  time  of  such  disability  is  not  a  part  of  the  time  limited 
for  the  commencement  of  the  action,  except  that  the  period 
within  which  the  action  must  be  brought,  cannot  be  extended 
more  than  fire  years  by  any  such  disability,  except  in&ncy, 
nor  can  it  be  so  extended  in  any  case  longer  than  one  year  after 
the  disability  ceases. 

§  102.  I^winon  inhere  person  entitled  dies  Itfore  the  Um^tian 
eoopires. 

If  a  person  entitled  to  bring  an  action  die  before  the  expira- 
tion of  the  time  limited  for  the  commencement  thereof  and  the 
cause  of  action  surviye,  an  action  may  be  commenced  by  his 
representatives,  after  the  expiration  of  that  time,  and  within  one 
year  from  his  death.    If  a  person  against  whom  an  action  may 
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^be  bronglit,  die  before  tbe  expiration  of  the  time  limited  for  the 
commencement  thereof)  and  the  cause  of  action  surviyefl,  an  ac- 
tion may  be  commenced  against  his  executors  or  administrator, 
after  the  expiration  of  that  time,  and  within  one  year  after  the 
iasning  of  letters  testamentary,  or  letters  of  administration. 

Soitfl  affalnst  administrators^  dec*-— When  adminifltntora  are  laed 

vpoa  a  joint  and  aeyeral  note,  with  others,  they  flcre  to  be  regarded,  in  respect  to 

the  apphcatkm  of  the  statate  of  limitations,  as  if  thej  had  been  sued  separately ; 

and  the  eighteen  months  after  the  death  of  their  intestate,  during  whidi  suits  are 

not  to  be  commenoed  against  personal  representatives,  must  be  added  to  the  six 

years,  before  the  statute  can  be  made  a  bar.    (Pcurker  agt  Jackson^  16  Barb.  33.) 

Where  A.  received  property  belonging  to  B.  after  B.'s  deioh,  and  C.  took  out  letters 

of  administration,  and  brought  his  action  against  the  executor  of  A^  who  pleaded 

the  statute  of  limitations ;  hddt  that  the  statute  only  commenoed  running  from  the 

granting  of  letters  of  administration,  and  not  trom  the  receipt  of  the  property ;  and 

that  it  was  sufficient  if  the  action  was  brought  within  six  yeara  after  the  granting 

of  letters  of  administration.    (BuckUn  agt  Ford,  6  Barb.  393.) 

§  108.  In  suits  by  aliens^  time  of  war  to  he  deducted. 

When  a  person  shall  be  an  alien  subject  or  citizen  of  a  coun- 
try at  war  with  the  United  States,  the  time  of  the  continuance 
of  the  war  shall  not  be  part  of  the  period  limited  for  the  com- 
mencement of  the  action. 

§  104.  Provision  where  judgment  has  been  reversed. 
If  an  action  shall  be  commenced  within  the  time  prescribed 
therefor,  and  a  judgment  therein  for  the  plaintiff  be  reversed  on 
appeal,  the  plaintiff  or  if  he  die  and  the  cause  of  action  surrive, 
his  heirs  or  representatives  may  commence  a  new  action  within 
one  year  after  the  reversal. 

§  105.  Time  of  stay  of  action  by  injunction  or  statutory  prohi' 
bition^  to  be  deducted. 

When  the  commencement  of  an  action  shall  be  stayed  by  in- 
junction, or  statutory  prohibition,  the  time  of  the  continuance 
of  the  injunction  or  prohibition  shall  not  be  part  of  the  time 
limited  for  the  commencement  of  the  action. 

§  106.  Disability  must  exist  when  right  of  action  accrued. 
No  person  shall  avail  himself  of  a  disability  unless  it  existed 
when  his  right  of  action  accrued. 

§  107.  Where  two  or  more  disabilities^  Kmitaiian  does  not  attach 
ttntU  aU  removed. 

When  two  or  more  disabilities  shall  co-exist,  at  the  time  the 
right  of  action  accrueSi  the  limitation  shall  not  attach  until  they 
all  be  removed. 
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§  108.  This  title  not  ajpplicable  to  biUs^  Ac,  of  corporaiionsj  or  to 
bank  notes. 

This  title  shall  not  afifect  actions  to  enforce  the  payment  of 
bills,  notes  or  other  evidences  of  debt  issued  by  moneyed  cor- 
porations, or  issued  or  put  in  circulation  as  money. 

§  109.  Not  applicable  to  actions  against  directors  or  stockholders 
of  moneyed  corporationSj  or  banking  associations. 

This  title  shall  not  affect  actions  against  directors  or  stock- 
holders of  a  moneyed  corporation,  or  banking  associations,  to 
recover  a  penalty  or  forfeiture  imposed,  or  to  enforce  a  liability 
created  by  law ;  but  such  actions  must  be  brought  within  six 
years  after  the  discovery,  by  the  aggrieved  party,  of  the  facts 
upon  which  the  penalty  or  forfeiture  attached,  or  the  liability 
was  created. 

§  110.  Acknowledgment  or  new  promise  must  be  in  writing. 
No  acknowledgment  or  promise  shall  be  sufSicient  evidence 
of  a  new  or  continuing  contract,  whereby  to  take  the  case  out 
of  the  operation  of  this  title,  unless  the  same  be  contained  in 
some  writing  signed  by  the  party  to  be  charged  thereby ;  but 
this  section  shall  not  alter  the  effect  of  any  payment  of  principal 

or  interest. 

Payment  on  a  f  oint  aad  seFeral  iiote**-A  payment  made  by  a 
part  of  the  joint  and  aeTeral  makers  of  a  promissory  note,  within  six  years  before 
suit  is  brought  thereon,  and  before  a  suit  is  barred  by  the  statute  of  limitations, 
will  not  revive  the  debt,  as  to  the  other  makers.    {Bwrger  agt  Dmviii^  22  Barb,  68.) 

After  dlMolatlon  of  partiiemlilp---After  the  dissolution  of  a  part- 
nershipi  an  acknowledgment  and  promise  to  pay,  made  by  one  of  the  partners,  will 
not  revive  a  debt  against  the  firm  which  Is  barred  by  the  statute  of  llmitationa. 
{Vaa  Kueren  agt  Parmdet^  2  OomtL  523. 

Hrhen  payee  against  maker  iMarred.— The  statute  of  limitations 
is  a  bar  to  an  action  on  a  promissory  note,  brought  by  the  payee  against  the  maker, 
although  the  former,  after  the  expiration  of  six  years  fh>m  the  time  the  note  became 
payable,  paid  the  amount  of  it  to  his  indorsee,  and  thus  became  repossessed  of  the 
note.  The  remedy  of  the  payee  against  the  niaker  is  upon  the  note,  in  like  manner 
as  if  he  had  never  parted  with  it  The  payment  by  the  payee  to  t2ie  holder  is  in 
ftdfilment  of  his  contract  as  indorser,  and  is  not  money  paid  to  the  use  of  the  maker. 
(TToodn^  agt  Jfoore,  8  Barh.  171.)  Where  the  operation  of  the  statute  of  limita- 
tions is  avoided  by  a  new  promise,  the  old  demand,  and  not  the  new  promise,  must 
be  the  foundation  of  the  action.  (Oartihort  agt.  Huyck^  tt  Barb,  683,  amd  Walter' 
m&e  agt  Wsftover,  4  Kam,  16.) 

ReFiiral  by  a  new^  promise  of  a  Instlce's  |ndgment«~After 

a  justice's  judgment  has  become  baned  by  the  statute  of  limitations,  it  will  be  so 
revived  by  a  new  promise  of  payment,  as  that  an  action  of  debt  may  be  maintained 
upon  it,  with  the  same  effect  as  before  the  statute  had  attached.  (GarsJu/re  agt 
Euyck^  6  Barb.  683.) 

When  promise  sufficient  to  reTlre  the  debt.— Where  the  de- 
fendant said  that  "  he  owed  the  plaintifib  $700,  and  intended  to  arrange  his  busi- 
ness and  pay  them  that  Call,  or  winter,  as  soon  as  he  could  \"  hdd,  that  the  acknowl- 
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edgment  was  explieil  and  oneonditional,  and  was  sufficient  to  renye  the  remedy 
for  the  reeorery  of  a  debt  barred  by  the  statute  of  limitations.  (  Watkina  agt. 
SUtenM,  4  BiMrb.  168.) 

▲  ireAai  promise  inimfliclent  after  Code  took  elTect.—- 

A  debt  which,  was  barred  by  the  statute  of  Umitations  when  the  Code  took  effect, 
b  not  revired  hy  a  verbal  promise  to  pay  it,  made  after  that  ttmei  (JE$ieUiyn  agt. 
WedtB,  8^  JSTem.  636.)  It  is  a  general  rule  that  statutes  shall  be  construed  to  act 
prospectlv-ely  and  not  retrospecUvely.  The  meaning  of  the  rule  is,  that  a  statute 
18  not  io  be  construed  to  operate  retrospectively,  so  as  to  take  away  a  vested 
right.  (Wddtwartkt^  Tkomeu^l  Barb,446;  GilUtpUagt.  Bo9ekrcuU9,20  id,  86; 
omj  Glen  Cove  MtU,  Ins.  Co,  agt.  ffarroU,  id.  298.) 

Promtee  not  svflicleBt  if  made  to  a  strani^er.— An  acknowl- 
edgment, in  order  to  raise  the  presumption  of  a  promise  to  pay  a  debt  barred  by 
the  atatate  of  limitatioDS,  must  be  unconditional,  and  such  a  one  as  implies  a 
wilHngneae  to  pay  it.  It  must  also  be  made  to  the  holder  of  the  debt,  or  some 
one  acting  for  him,  and  not  to  a  stranger.  {Sloodffood  agt  Bruen,  4  SekL  862 ; 
Wakemam  a^tw  Sherman,  6  id.  86.) 

^  ▲  conwtiOBal  promise* — ^Where  the  debt  was  barred  by  the  statute  of 
Hndtaiioiui  and  an  insolvent's  discharge,  the  debtor  said- he  felt  in  honor  bound  to 
pay  the  debt,  and  would  pay  it,  and  at  the  end  of  one  year,  if  successful  in  busi- 
ness, he  would  commence  paying  it ;  held,  that  this  was  a  conditional  promise, 
and  performance  of  the  condition  should  be  shown  to  authorize  a  recovery. 
(Wakeman  agt  Sherman,  6  Seld.  86.) 


TITLE   III. 

OF  THS  PABTI£S  TO  CIVIL  ACTIONS. 

Snonos  111.  Action  to  he  in  the  name  of  the  realparty  in  interest. 

112.  Assignment  o^  a  thing  in  aetion  not  to  prejttdioe 

a  defence. 

113.  JExeeutar  or  trustee  may  sue  without  the  persons 

beneficially  interested. 

114.  When  married  womdn  a  party — actions  hy  and 

against. 

115.  In/ants  to  appear  hy  guardian. 

116.  Guardian^  haw  appointed. 

117.  Who  may  he  joined  as  plaintiffs. 

118.  Who  may  he  joined  as  defendants. 

119.  Parties  in  interest  when  to  he  joined — when  one  or 

mere  may  sue  or  defend  for  the  whole. 

120.  One  action  may  include  different  parties  to  com* 

m^rdal  paper. 
121*  Action  when  not  to  abate  hy  deaths  marriage  or 

oilier  disability. 
122.  Court  when  to  decide  controversy^  or  to  order  other 

parties  io  he  hrought  in. 

§  111.  Action  to  he  in  the  name  o^  the  realparty  in  interest. 
(Amendment  if  1862  in  italics.) 
Every  action  must  be  prosecnted  in  the  name  of  the  real  party 
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in  interest,  except  as  otherwise  provided  in  section  one  hundred 
and  thirteen,  but  this  section  shall  not  be  deemed  to  authorize 
the  assignment  of  a  thing  in  action  not  arising  out  of  contract. 
BtU  an  action  may  he  maintained  by  a  grantee  of  land  in  the 
name  of  a  grantor  when  the  grant  or  grants  are  void  by  reasarh 
of  the  actual  poasea^n  of  a  person  claiming  under  a  title  acL- 
verse  to  that  of  the  grantor^  at  the  tim^  of  the  delivery  of  the 
grants  and  the  plaintiff  shall  he  allotoed  to  pro^e  the  facts  to 
bring  the  case  within  this  provision, 

PARTIES   IIV   INTEREST. 

HThen  a  bank  considered  the  real  partjr  in  interest. — 

Every  action  must  now  be  prosecated  by  the  real  party  in  interest.  Where  the 
plalntifTs,  a  bank,  saed  on  &  draft  payable  to  the  order  of  W.  B.  S.,  their  cashier, 
and  the  complaint  alleged  that  it  was  delivered  to  the  said  Vf.  B.  S.,  cashier  for 
the  said  bank;  keldt  on  demncrer  to  the  complaint,  that  the  action  was  well 
brought  in  the  name  of  the  bank.  ( Camden  Bank  agt.  Roger9,  4  How.  68.)  An 
association  formed  under  the  general  banking  law  may  maintain  an  action  either 
in  the  name  of  its  president  or  the  name  used  in  transacting  its  business.  {East 
River  Bank  a£^.  Jvdahf  10  iToto.  1S5.)  An  indorsee  of  a  note  who  brings  his  action 
and  proves  his  title  to  the  note  as  such,  is  to  be  deemed  the  real  party  in  interest 
antil  the  contrary  is  shown.    (5  Sand.  52.) 

Possession,  i^lien  presnmptiTe  evidence  of  title—Posses- 
sion of  a  negotiable  bill  of  exchange,  or  promissory  note,  is  presumptive  evidence  of 
title  in  the  liands  of  a  party  thereto,  who  has  once  parted  with  it  to  another.  The 
plaintiff's  full  indorsement  of  a  bill  to  a  subsequent  indorsee,  remaining  thereon  un- 
cancelled at  the  trial,  is  no  objection  to  his  recovering  on  the  bill,  against  a  prior 
party,  if  he  produces  it  as  the  holder.  No  re-transfer  or  receipt  from  the  subsequent 
mdorsee  need  be  proved  to  entitle  him  to  recover.  {MoOram  agt.  Milh,  1  Sand.  37. ) 
And  the  presumption  of  law  that  the  holder  of  a  promissory  note  is  its  owner  is 
not  repelled  by  showing  that  it  came  into  his  hands  after  it  was  due.   ( 5  Sand.  62. ) 

Possession  by  plaintilT  wiien  not  necessary.— The  fact  that 

the  plaintiff  has  not  the  actual  possession  of  the  note  sued  on  does  not  affect  his 
right  to  recover  upon  it.  It  is  sufficient  if  he  has  the  right  to  the  money  due  upon 
it.  {Smith  agt.  McClure,  9  JSast,  476 ;  2  Sand.  41  a,  noU  (1).  And  this  is  so  al- 
though  the  instrument  has  been  deposited  with  a  third  person  in  pursuance  of  an 
agreement  between  the  parties.  {Sdden  agt  PringU^  17  Barb.  458;  Hastinas  art. 
McKinley,  1  JE.  D.  Smith,  213.)  Whether  the  plamtiff*8  title  be  legal  or  equitable, 
is  immaterial ;  if  he  is  possessed  of  the  entire  interest,  he  can  sustain  his  action. 
{\E.D.  Smith,  278.)  In  an  action  for  taking  and  converting  personal  property 
from  the  possession  of  the  plaintiff,  the  defendant  alleging  that  it  was  taken  on 
execution  in  his  favor  by  the  sheriff,  as  the  property  of  the  defendant  in  the  execu- 
tion, the  defendant  on  the  trial  cannot,  under  the  Code,  introduce  the  evidence  of  a 
witness  to  show  that  the  property  never  belonged  to  the  plaintiff,  but  that  the 
witness  was  the  owner  of  it,  for  the  purpose  of  showing  that  the  plaintiff  is  not  the 
r$<il  party  in  interest.  The  plaintiff  has  an  interest  in  and  right  to  protect  his 
possession.  ,  {Paddock  agt.  "iVing,  16  How.  647.) 

On  a  contract  made  mitli  and  in  tlie  name  of  an  ai^ent. — 

A  principal  may,  under  sections  111  and  113  of  the  Code,  sue  In  his  own  name  upon 
a  simple  contract  in  writing  made  wilh  his  agent,  and  in  the  agent's  name,  of  which 
the  principal  is  the  sole  owner.  {7%e  nde  was  otherwise  before  the  Code.  Erickson 
a^.  Compton,  6  How.  471.)  Section  one  hundred  and  eleven  of  the  amended  Code, 
wliich  requires  that  every  action  shall  be  prosecuted  in  the  name  of  the  real  party 
in  interest,  is  an  enactment  of  the  rule  respecting  parties  which  has  always  prevailed 
in  courts  of  equity;  and  it  should  be  applied,  as  far  as  practicable,  according  to 
the  principles  adopted  in  those  courts.    {Grinnell  agt.  aehmidt,  2  Sand.  706.) 

A  cause  of  action  for  tort* — A  cause  oSf  action  for  a  mere  tort»  in  no 
way  affecting  property,  cannot  be  so  assigned  that  the  assignee  can  sue  in  his  own 
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name.  The  defendant^  as  the  complaint  alleged,  fUaely^and  franduleDtly  repreiented 
to  A.  tbflft  B.  and  G.  were  woith7  of  credit  A.  Telying  thereon  sold  good  to  B.  and 
C  on  credit^  and  waa  damaged  thereby,  and  asaigned  the  cause  of  action  to  the 
ptoimtiff.  On  demnrrer  to  the  complaint,  hdd,  that  no  action  would  lie  in  the  plaixk- 
tiff*8  name.    (Hf^lop  agt  Bcmdai,  11  Mow.  91.) 

Trmniffer  of  senottable  paper*— The  mle  that  a  bDl,  or  note  payable 
to  order,  mnat  be  tranaferred  by  indoraement,  applied  only  to  make  Uie  instromenft 
negotiable,  so  that  the  holder  might  sae  in  hia  own  name.  Bat  the  transfer  by  de- 
fivery  was  sufficient  to  enable  the  holder  to  sue  in  the  name  of  the  payea  By  aa 
asBignment  of  a  note,  the  assignee  aoquirea  the  title,  and  an  action  under  the  Code 
can  be  maintained  in  his  name.  (§  111.)  (Savage  agt  Bevier,  13  Sow.  16&)  Ko 
fonnaJity  ia  necessary  to  affect  the  tranafer  of  a  diose  in  action.  Any  transaetioii 
between  the  parties  which  indicates  their  intention  to  pass  the  beneficial  interest  in 
the  instroment  from  one  to  the  other  is  sufficient ;  a  debt  or  claim  may  be  assigned 
by  parol  {Sto.Sq.  311;  4  iZbuiil  316;  Bob.  on  ^.215;  ^Blaekf.BSO;  3  Sme.  A 
M.  647 ;  BoiUnfft  agt  McKMey,  1 E.  D.  BmUh,  373;  Lmx  agt  Jaauen,  1 8  How.  265.) 

CoiuideratiOB  for  trannfer  of  cbose  tn  action.— The  consid- 
cration  paid  for  the  transfer  of  a  cause  of  action  is  not  material  to  the  validly  of 
the  transfix.  A  claim  may  be  assigned  by  gift  without  any  consideration.  {AaeK 
agt  Baymond^  2  B.  B.  SmiUK^  496;  Clark  agt  Downing,  1  id  406.)  Proof  of  a 
▼aluable  consideration  is  only  necessary  to  be  made  when  a  defence  is  set  up,  which, 
nnleaa  the  plaintiff  was  a  purchaser  for  yalue  and  without  notice,  would  conclude 
him.  In  tSl  other  cases  a  plaintiff  who  sues  as  an  indorsee^  and  proves  his  tiUe  aa 
such,  is  to  be  deemed  the  real  party  in  interest  under  section  111  of  the  Code. 
{Jamea  agt  ChcUmarM^  6  Qamd.  62;  2  Ahb.  81;  and  jm  £iMi  agt  Jantoik^  16 
Bow.  266.) 

A  donaant  partner,  w^hen  a  nece8«ary  party.— By  section 
111  of  the  Code,  eyery  action  must  be  prosecuted  in  the  name  of  the  real  party  in 
interest,  and  this  prorision  is  imperatiye,  and  subject  to  no  exceptions  other  than 
those  mentioned  in  section  113.  Hence  a  dormant  partner  is  a  necessary  party  as 
a  plaintiff  in  an  action  for  the  recoyery  of  a  partnership  debt,  founded  on  a  partner 
ship  contract,  whether  the  relief  sought  be  legal  or  equitabla  Each  partner  is  not 
a  trustee  of  an  express  trust,  within  the  meaning  of  section  113  of  the  CSode.  (£lb- 
wr  agt  JCelbr,  4  Dmst,  416.) 

In  an  action  affalnit  a  trustee  and  Us  snrety.— An  action 
on  the  bond  of  a  trustee  and  his  surety  given  to  the  people  of  the  state,  is  properly 
brought  in  the  name  of  the  people,  for  the  benefit  of  tiiose  interested  in  the  trust 
estate,  the  people  being  '*  trustees  of  an  express  trust**  within  the  meaning  of  seo- 
UoD  113  of  the  Code.    {PwpU  agt  Norton,  6  iS^  176 ;  and  ms  4  Ahb.  106.) 

Parties  in  cases  of  interpleader.-*When  a  Judgment  of  interpleader 
directs  a  snii  between  A.  and  B.  by  name,  all  pemns  may  be  made  parties  who 
ckdm  an  interest  in  the  property  which  is  in  dispute^  and  whose  presence  is  proper 
and  necessary  to  a  complete  determination  of  the  controversy.  (teaviU  agt  Fiahtr, 
4  Buer,  1.) 

friability  of  sfeieriff  and  liis  deputy  foiiitiy.— Although  the 
sheriff  is  not  personally  present  when  the  goods  are  WTongf\illy  taken  by  a  deputy, 
he  is  nevertheless  liable  as  a  trespaaser  for  the  acta  of  the  deputy,  and  may  ther^- 
fine  be  joined  with  the  deputy  as  a  defendant  in  an  action  for  the  recovery  of  dam- 
ages for  the  wrongful  taking.    {King  agt  Oner,  4  Diisr,  481.) 

Actions  by  executors  and  administrators^— It  is  now  well  sei- 
tied  that  an  executor  or  administrat<v  cannot  maintain  an  action  upon  an  express 
or  implied  promise  to  the  deceased,  where  damage  consiste  entirely  of  the  personal 
nffenng  of  the  deceased,  whether  mental  or  corporeal.  Actions  for  the  breach  of 
a  prondse  of  marriage,  for  unskilfblness  of  medical  practitionerB  contrary  te  their 
implied  undertaking,  the  imprisonment  of  a  party  on  account  of  the  neglect  of  his 
attorney  te  perform  his  proiessional  engagement  lUl  under  this  head,  being  con- 
liiiered  virtually  actions  for  ir^uries  te  the  person.  {Chamberkttn  agt.  WiUkmion, 
2  JKMe  <t  &I.  408;  ZabruMe  agt  SmUhf  3  Kerm  832.) 
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ASSIGHMElf  T  OF  CHOdES  IN  ACTIOIf . 

Claim  to  damaircs  tor  ivrongf nl  conversion  of  penonsi.! 
property  to  atsii^able.'— A  daim  to  damage  arising  from  the  wroDpTul 
coDversioD  of  personal  propertj,  is  a  choae  in  action  that  is  assignable.  And  a 
general  assignee  for  the  benefit  of  creditors,  takes  such  a  chose  in  action  by  ibe 
assignment  and  may  sue  on  it  in  his  own  name.  {McKee  agt.  Judd,  2  Kern.  622. 
And  »ee  BuOer  Bgt.  K.  T.  A  Erie  BR  Co.,  22  Barb,  110 ;  jBby(  agt  Thompaan^  1 
8eld.  347  ;  ffaU  agt  iZoMnson,  2  ComgL  293 ;  Bobinaon  agt  Weeks,  6  Bow.  161 ;  9 
8.  dbB.2U;  Meech  agt  Stoner,  19  N.  T.R19]  Sheldon  agt.  Wood,  2  Bosw.  267  ; 
Dudl  agt.  Oudlipp,  1  mu.  166;  Sherman  agt  J^dir,  1  iTOt.  ITS;  Fan  EasseU  agt. 
Borden,  1  ^ttt  128.) 

Cbotes  In  action^  i¥taen  not  aMignable. — Any  interest  to  which 
the  personal  representatives  of  a  deceased  party  would  not  succeed,  is  not  the  sub- 
ject of  assignment,  inter  vivoe ;  sach  as  a  right  of  action  for  damages  caused  by  a 
false  and  thiudulent  representation. of  the  solvency  of  the  vendee  of  merchandise. 
Buch  a  right  of  action  would  not  survive  to  the  personal  representatives  of  the  party 
defrauded.  {Zabriakie  agt  Smith,  3  Xerfk  322 ;  Byelop  agt  BandaU,  11  Sow.  97.) 
The  amendment  made  in  1851,  to  the  111th  section  of  the  Code,  seems  to  have 
been  designed  to  correct  an  erroneous  construction  sometimes  given  to  the  section, 
as  originally  enacted,  by  which  aU  causes  of  action  were  held  to  be  assignable.  {Id,} 
Claims  for  mere  personal  torts,  which  die  with  the  person— such  as  slander,  assault 
and  battery,  false  imprisonment,  crim.  con.,  seduction,  and  the  like— are  not  assign- 
able ;  and  it  seems,  generally,  all  such  rights  of  action  for  a  tort  as  would  survive  to 
the  personal  representatives  of  the  party,  may  be  assigned,  so  as  to  pass  an  interest 
to  the  assignee,  which  he  can  assert  in  his  own  name  in  a  civil  action  under  the 
Code,  as  he  formerly  might  do  in  the  name  of  the  assignor  at  law.  (BtUler  agt  The 
N.  T.  A  Erie  BR,  C7o.,  22  £ftr&.  110:  see  SpHng  9^^  Baker,  1  ^iZl  626.) 

money  paid  on  a  bet  or  uraiper,  not  aMignable.—- The  right  of 
action  to  recover  back  money  paid  in  pursuance  of  a  bet  or  wager  upon  a  horse  race 
depends  wholly  upon  the  statute,  {\  R.  S  662,  §  9),  no  remedy  being  allowed  by 
the  common  law.  And  the  statute  limits  the  rights  of  action  to  the  person  who 
shall  pay,  deliver  or  deposit  any  money,  property  or  thing  in  action.  He  cannot 
assign  or  transfer  such  right  to  an  assignee,  so  as  to  enable  the  latter  to  sue  thereon. 
( Weybum  agt.  WhOe,  22  Barb.  82.)  But  this  case  seems  to  be  overruled  by  the  fol- 
lowing: The  right  of  action  for  money  lost  in  gaming  is  assignable,  and  not  a  mere 
personal  privilege  of  the  loser.  Ivory  markers,  issued  by  the  keeper  of  a  gaming 
establishment  as  representatives  of  money  deposited  with  him  by  the  players,  were 
won  by  him :  Hdd,  that  the  amount  of  money  which  they  represented  was  recov- 
erable from  him  bv  the  loser.  (Ueech  agt  Stoner,  19  K  T.  R  26.)  An  action  for 
malicious  abuse  or  legal  process  against  property,  and  an  action  for  exceesive  dis- 
tress, are  not  assignable.    {i3.diR  19-^28 ;  13  id.  64—56.) 

Actions  against  common  carriers  not  assignable.— A  mere 
right  of  action,  for  an  unliquidated,  unrecognized  claim,  arising  ex  delicto  cannot  be 
assigned,  so  as  to  enable  the  assignee  to  sue  in  his  own  name.  So  ?ield,  in  respect 
to  a  claim  against  the  defendants  as  alleged  tx>mmon  carriers,  for  a  breach  of  duty. 
The  common  law  rale  on  this  subject  is  not  altered  by  the  Code.  Such  choees  and 
rights  as  were  assignable  before  the  Code  took  effect,  are  still  assignable,  and  no 
others.  An  action  against  a  common  carrier  for  a  breach  of  duty,  in  omitting  to 
deliver  property  intrusted  to  him,  arises  not  out  of  the  contract,  but  is  founded  on 
the  general  obligations  of  the  common  law.  (Thurman  agt  WdU,  18  Barb.  500 ; 
ffodffman  agt.  The  Western  BR  Oo.,  7  How.  492.) 

Pemands  baving  no  actnal  existeacey  but  In  expectancy 
only^  may  be  assigned. — An  assignment  for  a  valuable  consideration  of 
demands  not  in  actual  existence,  but  which  rest  in  expectancy  merely,  is  valid  in 
equity,  as  an  agreement,  and  takes  effect  as  an  assignment,  when  the  demands  in- 
tended to  be  assigned  are  subsequently  brought  into  existence.  (ISeJd  agt.  The 
Mayor,  Ac.,  of  NeuhT&rk,  2  Sdd.  173,  and  4.  id.  113;  SU>.  Eq.  §§  1040  b,  1056; 
JfUcheU  agt.  Winslow,  2  Sio.  R  630 ;  Langton  agt.  Horion,  1  Bare^  549;  Cough  agt 
DelapUme,  2  Comst.  397.) 
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I 

Action  for  deceit  vot  aMifBable.— An  action  on  tiie  case  for  a  de- 
cm%  has  neyer  been  ooDatdeied  asaignable.  Nor  can  an  executor  or  admiDistrator 
nmintain  an  action  upon  an  express  or  implied  promise  to  the  deceased,  where  the 
dsmnge  consists  entirely  of  the  personal  suflSdring  of  the  deceased,  whether  mental 
or  corporeal  Actions  for  the  breach  of  a  promise  of  marriage;  for  unskilfVilnesB  of . 
medical  practitioners  contrary  to  their  implied  undertaking;  the  imprisonment  of  a 
pttrtT  on  accoxmt  of  the  neglect  of  his  attorney  to  perform  his  professional  engage- 
ment, &11  under  the  head  of  actions  foriinjuries  to  the  person,  and  are  not  assignable. 
(JZctbri^tie  agt  Smiffi^  3  Kenu  333.)  A  cause  of  action  on  a  simple  tort,  and  for  a 
specsal  injury  to  the  person  is  not  assignable  under  the  Oode,  any  more  than  under 
the  former  atatutesi    {Fwpk  agt  Hudmn  BR,  Co,,  1  Abb.  33.) 

Action  nnder  statutes  1§47— -9,  for  penalty  in  causing 
d^atii^  assignable* — ^The  interest  of  a  widow  in  the  damages  which  maybe 
reeoYered  in  a  suit  under  chap.  460  of  Laws  of  1847,  against  one  whose  wrongfld 
act,  neglect,  or  de&ult,  has  caused  the  death  of  her  infimt  son,  is  one  capable  of 
asaignment  {Qwm  agt  Mbort,  UK.  T.  R  432;  and  DoedL  agt  WUwaU,  16  Bow. 
128;  Beekch  agt  Bay  State  Steamboat  Co.,  16  Hmo.  1 ;  Tertort  agt  WiswaU,  id.  8; 
and  see  Green  agt  Eudaon  R  BR  Co.  and  note,  id.  230.) 

Causes  of  action  arising  upon  tort,  nrhen  assignable.— 

A  cause  of  action  arising  upon  a  tort  for  the  taking  or  conversion  of  personal  prop- 
erty which  aurvires  the  party,  and  goes  to  the  executors  or  administrators,  is  assign- 
able. Such  an  assignment  carries  with  it  the  assignor's  title  to  the  property  cou- 
Terted,  and  vests  it  in  the  assignee.  {Rohineon  agt  Weekt,  6  Bow.  161.)  Although 
a  mere  right  of  action  for  a  tort  is  not  assignable,  yet,  after  the  conversion  of  a 
chattel,  the  owner  may  sell  the  chattel  itself,  so  as  to  give  the  purchaser  a  right  to 
reclaim  it  from  the  wrongdoer,  or  maintain  trover  for  it  on  demand  made  in  his  own 
behalf;  and  a  refusal  to  give  it  up.  {Bail  agt.  Bobimeon,  2  OomsL  293 ;  1E.I).  Smi(h, 
622.)  Since  the  Code,  an  assignee  takes  precisely  the  same  interest  on  the  assign- 
ment of  every  species  of  demand,  either  at  law  or  in  equity,  as  he  did  before.  Hence, 
if  the  demand  is  such  as  was  capable  of  assignment  before  the  Code  was  adopted,  so 
as  to  carry  an  equitable  Interest  to  the  assignee,  it  is  such  a  demand  as  will  now 
pass  by  assignment,  so  as  to  give  the  assignee  a  right  of  action  thereon.  Claims 
for  mere  personal  torts^  which  die  with  Uie  person — such  as  slander,  assault  and 
battery,  false  imprisonment,  crim.  con.,  seduction,  and  the  like — are  not  assignable: 
but  claims  for  takifig  and  converting  personal  property,  or  for  iiyury  to  personal 
property,  and  it  seems,  c^nerally,  all  such  rights  of  action  for  a  tort  as  would  sur- 
vive to  the  personal  representatives  of  the  party,  may  be  assigned,  so  as  to  pass  an 
interest  to  the  assignee,  which  he  can  assert  in  his  own  name  in  a  dvil  action  under 
the  Code,  as  he  formerly  might  do  in  the  name  of  the  assignor,  at  law  {BtUUr 
agt.  The  N.  T.  and  Erie  BB.  Co.,  22  Barb.  110;  Bodgman  agt.  Weetem  BR  Cor- 
poroHon,  7  Bow.  492.)  A  right  of  action  for  personal  injuries  received  by  a 
collision  of  cars  upon  a  railroad,  is  not  assignable.  The  right  to  compensation  or 
damages  for  such  an  injury,  cannot  be  transferred.  The  action  can  only  be  main- 
tained by  the  party  who  has  been  injured.  It  is  otherwise  where  the  injury  affects 
the  estate  of  a  party  rather  than  the  person.    (Id.) 

Ciaim  for  unliquidated  damages  for  breach  of  con- 
tract, may  he  assigned* — A  claim  for  unliquidated  damages,  upon  a  breach 
of  contract  to  employ  and  pay  a  party,  is  assignable.  An  action  thereon  should  be 
prosecuted  in  the  name  of  the  assignees  Such  a  daim  is  a  chose  in  action.  {Mariin 
agt  Story,  2  B.  D.  SmUh,  393.)  Where  a  landlord  agrees  in  a  lease  to  allow  the 
tenant  certain  privileges  in  the  use  of  Croton  water,  and  afterwards  deprives  him 
of  such  use,  an  action  on  the  contract  may  be  maintained  against  him  for  damages. 
{Mvnmm  agt  BQey,  9  B.  D.  Smith,  130 ;  Pareona  agt  Woodward,  2  K.  J.  B.  196.) 

Policies  of  life  insurance  are  assignable.--A  valid  policy  of 
insurance  effected  by  a  person  upon  his  own  life,  is  assignable  like  an  ordinary 
chose  in  action.  The  assignee  for  value  of  such  a  policy  is  entitled,  on  the  death  of 
the  party  whose  life  is  insured,  to  recover  the  ftdl  sum  insured  without  reference  to 
the  amount  of  tiie  consideration  pud  by  him  for  the  assignment  B  aeeme,  that  life 
insurance  is  not  regarded  as  a  contract  of  indemnity  merely.  {St.  John  agt  T?ie 
Am.  MuL  Lifi  In$.  Co.,  3  Bern.  31.) 
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nitcellaneofls  cawfet  off  action  atafgnaMey  aad  lao^ 
awignable* — ^Th«  Code  operates  merely  on  the  form  of  the  remedy.    Am  m 
general  rule,  therefore^  all  eboeee  in  action,  eaoh  as  bonds,  mortgap^  notes,  Jiul^ 
ments,  debts,  oontraots,  agreementi^  as  well  relating  to  personal  as  real  estate,  are 
assignable,  and  will  pass  to  the  assignee  a  right  of  action  in  the  name  of  the  assignee^ 
by  foroe  of  the  Code,  against  all  parties  liable  to  any  action.    But  there  are  some 
exceptions  to  the  ahoTe  mle,  even  in  equity.    The  beneficial  interest  of  a  cettm  que 
inut  in  rents  and  profits  is  in  certain  cases  inalienable  by  statuta    (1  R,  S.  730, 
%eZ;  Hone  ngt  Van  SduUek,n  Paige,  221;  20  W^nd,  6^   Pensions  granted  by  the 
general  goyemment  for  rerolutionary  serrices  are  forbidden  to  be  sold,  assigned,  or 
mortgaged.    {Lckuh  U.  8^  wL  €,  p.  2t4.)    A  life  estate  eharged  with  the  snpp<»t  of 
infants  is  alienable  subject  to  the  charge.    (JEhnmofu  agt  (Tatrnf,  3  Bar&.  243.)    An 
assignment  of  an  indented  apprentaoe,  though  not  binding  on  him,  is  good  between 
the  parties.    (QuOderlami  agt  Knox,  5  Cow.  363 ;  WiOard's  JSq.  Jur,  460.)    The 
right  of  dower  in  a  wUe,  contingent  on  her  surviying  her  husband,  is  not  the  subject 
of  grant  or  assignment.   (Moore  agt.  Mayor,  dtc,  Keuh  York,  4  Sdd.  113.)   A  mere/iia 
preearium,  a  right  resting  in  courtesy,  is  not  assignable.    {Muneett  agt.  Lewis,  4  HOl^ 
642.)    A  bare  possibility  of  an  uncertain  interest  is  not  assignable.    (MUckdl  agt. 
Wimlaw,  2  S(o.  R  630.)    The  extra  allowance  promised  by  the  legislature  to  canal 
contractors  by  the  Laws  of  1836,  p.  201,  held  to  be  assignable.    (MuneeU  agt  LewiSj 
2  Den.  224.)    Under  the  Reyised  Statutes,  a  mere  possibility,  coupled  with  an  inter- 
est, is  capable  of  being  assigned.   (Lawrence  agt  Bayard,  7  Faige,  76 ;  I  R8. 725, 
§  36.)    And  independently  of  the  Reyised  Statutes,  any  interest  in  personal  prop- 
erty, or  a  mere  possibility  coupled  with  an  interest  in  real  estate,  is  assignable. 
(3  Barb.  243.)    A  claim  against  a  foreign  goyemment  for  an  illegal  capture  is  as- 
signable.   (Couch  agt  Beiapiaine,  2  Comet  397 ;  16  Pet  221.)    Courts  of  equity  will 
support  assignments,  not  only  of  choses  in  notion,  but  of  contingent  interests  and 
expectation^  and  of  things  which  hays  no  present  actual  existence,  but  rest  in  pos- 
sibility only,  proyided  the  agreements  are  fairly  entered  into,  and  it  would  not  be 
against  public  policy  to  uphold  theip.    (Fleid  agt  The  Mayor,  dtc.,  K  T.,  2  SddL 
187 ;  andsee  Beehman  Fire  Ins.  Co.  agt  FiretM.E,  OkurehN.  7,,  431 ;  and  see  Air- 
riU  on  Aeeignmente,  pagee  66-69  indMUwe,  and  note.) 


MAN N £A  OF  MAULING  ASSIGNMENTS  OF  CHOSfiS  IN 
ACTION,  ETC.,  AND  WHAT  PASSES. 

I^ltvery  for  good  consldemtioii  is  Tmlid  as  an  assign* 
ment. — A  deliyery  of  a  chose  in  action  without  writing,  for  a  good  and  yaluable 
consideration,  is  a  sufficient  transfer.  (Green  agt  Bart,  1  John.  680;  Canfidd  agt 
Ifunger,  12  id.  346 ;  PrescoU  agt  Bull,  17  id.  2840  -^  <^^08e  in  action  was  deliyered 
to  an  attorney  to  collect  and  pay  himself  a  certain  sum  from  the  proceeds;  held, 
that  it  operated  as  an  assignment  pro  ianto.  (Taylor  sgt  Baiea,  6  Cow.  376.)  A. 
person  does  not  acquire  title  by  a  conditional  deliyery  of  an  assignment  to  a  third 
person  for  him,  until  perfbrmanoe  of  the  condition.  (Feabody  agt  Fsnion,  3  Barh, 
Vh.  461.) 

Assignments  off  ]ndgnients» bonds,  covenants,  mortgages^ 

See* — A  judgment  may  be  assigned  with  writing  without  seal  (Ford  agt.  Stuart^ 
19  Johns,  342.)  And  by  parol  without  writing.  (Brigge  agt  Birr,  19  Johns.  96, 
3  Wend.  692,  id.  526.)  A  bond  or  ooyenant  may  be  assigned  by  writing  without 
seal.  (Baweon  agt  Cole,  16  John.  61.)  A  mortgage  of  real  estate  may  be  assigned 
without  writing— orally  and  by  deliyery.  (Bunyan  agt  Mesereau,  11  John.  634.) 
Growing  trees  or  grass  may  be  assigned  or  oonyeyed  by  writing,  and  such  conyey* 
ance  is  a  seyerance  in  law.  (Bank  of  Lantingburgh  agt.  Orary,  I  Barb.  642 ;  War- 
ren agt  Leland,  2  Barb.  613 ;  9  Johsk.  143.)  If  a  mortgagee  of  personal  property 
assign  the  debt,  whether  before  or  after  forfeiture,  the  mortgage  passes.  (Langdon 
agt.  Bud,  9  Wend,  80.)  The  assigxunent  of  a  judgment  carries  with  it  the  debt ; 
and  if  that  be  secured  by  mortgage,  it  carries  the  mortgage;  and  if  the  assign- 
ment be  of  a  part  of  the  judgment,  or  dflbt^it  carries  a  similar  part  of  the  mort|^{e. 


^ 
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(AiMupii  agt  BmU,  9  Caw.  )47.)  An  aarigDmeiit  of  thaiM  of  stock  pMNS  the 
glowing  proflta  of  foeh  abarea.  (Keuu  agl  Bloodgood^  7  JchM.  CK  90 ;  WiUair^$ 
E^.  Jmr.  462.)  An  aMigDm«nt»  in  an  aetio*D  for  olaim  and  deliTery  of  penonal 
propeitj,  of  the  jadgmont  rooorered  by  the  defondant,  and  i^  nMmeys  to  be  obtained 
thereon,  tramfera  the  nndertaldng  execnted  in  the  action,  and  the  aaeignee  may 
oudntain  an  action  np<m  taoh  undertaking.    (Bowdoin  agt  Cfolammf  3  Alfb.  4SL) 

Eqvitablc  aMigiUBeiitt.— No  particalar  form  of  worda  ia  necenary  to 
eonatitnte  an  equitable  aaaignment  of  a  fbnd.  But  there  moat  at  leaat  be  oTidenee 
of  an  intention  to  appropriate  the  (Hind.  M  M0m^  that  in  order  to  constitute  a 
apecific  appropriation  of  a  particolar  fund  to  the  payment  of  a  apeciflo  debt,  an  inten* 
tioD  to  Buirender  to  the  cieditor  all  control  OTer  the  ftmd  ia  neoeaaary.  (Dkkauom 
m^  FkHlqtf,  1  Air6.464 ;  WiUarePa  Eq.  Jwr.  463.) 

Jlo  foraialiiy  ftB  aMlming  etaote*  in  actloii  required.— 
A  dioae  in  action  aa  a  airaple  contract  or  debt,  may  be  tranaferred  by  pa^  or 
de&rery  for  Tahiable  conaideration  without  a  written  aaaignmeDt  And  the  court 
will  take  notice  o^  and  protect  the  righta  of  the  aaaignee,  againat  all  peraona  having 
nociee  thereof.  (BnififB  agt  Dorr,  19  JoJm,  96,  342 ;  liwMn  Bonk  agt.  Baymomd, 
3  WauL  69 ;  JPlaynt  agt.  Lannng,  2  id,  626.)  No  formality  ia  neoeaaary  to  effect  the 
tranafer  of  a  choae  in  action.  Any  tranaaction  between  the  contracting  partiea 
indicating  their  intention  to  paaa  the  beneficial  intereat  in  the  inatrument  from  one 
to  the  other,  is  sufficient  for  that  purpoae.  {HoiUngs  agt  Jf&Itnlfy,  1  E,  D.  SmUh, 
273;  2  Sto,  Eq.  311;  ffeaih  agt  SuU,  4  TmmL  326;  EobertB  on  Frauds,  276; 
SUn^tier  agt  Faust,  4  Blaekf.  380;  Mcmtgomtsry  agt  DOUngham,  3  SfM,  in  M.  647.) 
The  rule  that  a  l^  or  note  payable  to  older  must  be  transferred  by  indorsement, 
^phed  only  to  make  the  instrument  negotiable,  so  that  the  holder  might  sue  in 
hk  own  name.  But  the  transfer  by  lUiverv  waa  aufflcient  to  enable  the  holder  to 
sue  in  the  name  of  the  payee.  By  an  assignment  of  a  note^  the  assignee  acquires 
the  (iflie,  and  an  action  under  the  Code  can  be  maintained  in  his  name,  (g  111 ; 
Sasage  agt  JBmcr,  12  Eow,  166.)  A  daim  foraerrices  in  the  erection  of  a  building 
may  be  aaaigned  by  gift  without  any  consideration.  The  consideration  pud  for 
the  transfer  of  a  cause  of  action  ia  not  material  to  the  ralidity  of  the  tranafer. 
{fieaeh  agt  Raymond,  1  E  J>.  Smith,  496;  Clark  agt.  Doyming,  1  tdL  406.)  The 
presumption  of  law  that  the  holder  of  a  promisaory  note  is  its  owner,  is  not  repelled 
hj  showing  that  it  came  into  bis  hands  after  it  waa  due.  Proof  of  a  raluable  con- 
aideration ia  only  neceasary  to  be  made  when  a  defence  ia  set  up  which,  unless  the 
plaintiff  was  a  purchaser  for  Tslue  and  without  notice^  would  conclude  him.  In  all 
other  cafios  a  pluntiff  who  sues  as  an  indorsee,  and  proves  his  title  as  such,  is  to  be 
deemed  the  real  party  in  interest  under  section  111  of  the  Code.  {James  agt  ChaX' 
vurs,  6  Sand.  62.) 

An  aMiffmnent  off  part  off  elalms  alloired.— Where  a  person 
having  a  demand  due  him,  asaigns  part  of  it  to  different  persons,  to  secure  the  pay- 
ment to  them  of  specific  sums,  in  succession,  a  court  of  equity  has  Jurisdiction  of  a 
suit  by  one  of  the  assignees,  to  collect  his  part  of  the  demand.  (Field  agt.  The 
Mayor,  dkc,  N,  71, 2  Sdd.  179.)  In  case  of  an  assignment  in  parts  to  severai  persons 
of  an  entire  demand,  an  assignee  of  one  of  the  parts  may  maintain  a  suit  under  the 
Ciode,  in  the  nature  of  a  suit  in  equity,  to  recover  his  part  And  it  is  no  valia 
anawer  to  such  a  suit,  that  one  of  the  assignees  has  coUeoted  his  part  of  the  demand 
1^  judgment  and  execution.    {Cook  agt  Genau  MuL  Ins.  Co^,  8  Eow.  614.) 

§  112.  Assignment  of  a  thing  in  action  not  toprqvdice. 

In  the  case  of  an  amgnment  of  a  thing  in  action,  the  action 
bj  the  assignee  shall  be  without  prejudice  to  any  set-off  or  other 
defence  existing  at  the  time  of,  or  before  notice  of  the  assign- 
ment ;  but  ibis  section  shall  not  apply  to  a  negotiable  promis- 
sory note  or  bill  of  exchange,  transferred  in  good  &ith,  and 
upon  good  consideration,  before  due. 

A  liqaldated  demand  mast  be  dne  in  order  to  set  it  off 
aa  a  defence*— A  liquidated  demand  assigned  in  good  faith,  for  a  full  consid- 
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eration,  before  it  beoomes  dae,  is  not  subject  to  a  setoff  in  favor  of  the  debtor  of  m 
like  demand  against  the  assignor,  payable  to  the  debtor,  which  was  in  existence^ 
bat  was  not  due,  when  the  assignment  was  mada    This  was  held  of  an  award  for 
damagen  made  to  W.  on  opening  a  street  in  the  dty  of  New-Tork,  being  for  land 
taken  for  the  street :  W.  iiavtng  been  aawssed  for  benefit  in  respect  of  distinct  and 
separate  parcels  of  land,  in  the  same  street  opening,  and  having  aasig&ed  the  award 
to  B.  before  either  the  assessment  or  the  award  became  payable.    (WaU  agt  7*h^ 
Mayor^  dhe^  K.  F,  1  Sand.  23.)    Where  a  suit  is  brought  upon  an  account,  by  the 
assignees  tfaereof|  in  ^e  name  of  the  assignor,  a  promissory  note  of  the  assignor^ 
held  by  the  defendant  at  the  time  of  the  assignment  of  the  account,  but  not  thea 
due,  cannot  be  set  off  against  such  account.    ( WeBs  agt.  J^ewart,  3  Barb.  40 ;  cvnti 
eee  3  John  Ch.  145 ;  19  id.  322.)    Section  112  of  the  Code  was  intended  to  preserve 
the  rights  of  defendants,  in  cases  where  the  suit  was  prosecuted  in  the  name  of  tbe 
assignee,  as  required  by  the  next  preceding  section,  in  the  same  manner  as  the  foz^ 
mer  law  preserved  the  equities  of  the  parties,  and  protect  the  rights  of  an  assignee^ 
although  the  suit  was  brought  in  the  name  of  the  assignor.    The  effect  of  ihe  pro- 
visions of  the  Code  was  to  leave  the  right  of  set-off  unaffected,  and  cases  are  to  be 
decided  according  to  the  law  of  set-off  as  established  by  the  Revised  Statutes.    The 
only  change  made  is  in  the  form  of  (he  action.    (BeekioUh  agt  Umon  JBanXs,  4  SamL 
610.) 

Action  on  ctaote  Inaction  not  negotiable* — An  action  brought 
upon  a  chose  in  action  not  negotiable,  in  the  name  of  the  assignee  thereof,  tbe 
defendant  having  a  claim  in  his  own  &vor,  which  he  seeks  to  setofi|  must  prove  that 
tbe  claim  belonged  to  him  before  notice  of  the  assignment  Whether  such  claim 
not  being  due  and  payable  before  notice  of  assignment^  can  be  set-off,  quertf 
Whether  section  112  of  the  Code  has  not  so  &r  altered  the  Revised  Statutes,  thai 
in  case  of  such  assignment  a  claim  may  be  set-off,  which  did  not  exist  against  the 
assignor  at  the  time  of  the  assignment,  but  afterwards  arose,  and  was  acquired  by 
the  defendant  before  notice  of  such  assignment,  (imts  f  {Solomon  agt  BoUj  3  £, 
D,  Smiih,  139.) 

Party  in  interest,  TFhen  liable  for  costs.— The  party  in  interest 
is  liable  for  the  costs,  as  well  those  made  before  as  after  his  interest  accrued. 
Where  a  party  takes  an  absolute  assignment  of  a  demand  in  suit,  he  takes  it  cum 
cnere^  entitled  to  the  benefits  and  subject  to  the  liabilities  of  the  assignor.  (Jordan 
agt  Sherwood  &  wife,  10  Wend.  622 ;  MiUer  agt  Franklin,  20  id,  630.) 

Warranty  of  assignment. — The  assignor  impliedly  warrants  every 
instrument,  even  though  not  negotiable,  that  it  is  valid,  and  the  obligee  liable  to 
pay  it     (Lile  agt  Hopkins,  12  Sme.  &  Mar,  302.) 

£Tldence  of  admissions  of  assignor. — ^The  declarations  or  admis- 
sions of  an  assignor  of  a  chose  in  action  made  while  he  was  holder,  are  evidence 
against  his  assignee  and  all  claiming  under  hitn.  (2  PhUL  Ev.  (Cow  and  H.  NoUe^ 
pages  387,  644,  633;  Brown  agt  McOraw,  12  Sme,  db  M.  267;  Orand  Gxdf  Batik 
agt.  Wood,  id,  482.  But  admissions  made  aflor  the  assignment  are  not  admissible 
against  the  assignea    (Garland  agt  Harrison^  17  Mo,  B,  (2  Bm,)  282.) 

§  113.  Executor  or  trustee  may  sue  without  the  persons  bene- 
Jmally  interested. 

An  executor  or  administrator,  a  trustee  of  an  express  trust,  or 
a  person  expressly  authorized  by  statute,  may  sue,  without  join- 
ing with  him  the  person  for  whose  benefit  the  action  is  prose- 
cuted. A  trustee  of  an  express  trust,  within  the  meaning  of 
this  section,  shall  be  construed  to  include  a  person  with  whom 
or  in  whose  name  a  contract  is  made  f<Hr  the  benefit  of  another. 

Factor  or  mercantile  agent,  nrhen  trnstee  of  an  express 
trnst* — A  factor  or  other  mercantile  agent,  who  contracts  in  his  own  name^  on 
behalf  of  bis  prlocipal,  is  a  irusioe  of  an  •xpress  trust  withui  the  meaning  of  seo- 
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tkm  113  of  tbe  Code,  and  is  the  proper  party  to  bring  an  attion  npon  the  contract. 
{QrimteU  t^  Schmidt,  2  Sand.  706.) 

After  judgHieiitf  defendant  not  al loured  to  open  it,  to 
•et  np  defence  of  real  party  in  intereat. — ^After  Judgment,  a  de- 
fendant will  not  be  permitted  to  open  the  cause  so  as  to  set  up  that  tbe  suit  lias  not 
been  brought  in  the  name  of  the  real  party  in  interest,  provided  tiio  plaintiff  have 
tbe  right  to  receive  the  money  recovered,  and  can  give  a  valid  discharge.  {Grinnell 
agl  Schmidt,  2  Sand.  t05.) 

Wiiere  grant  in  made  to  one  person,  and  consideration 
paid  by  another* — ^Where  a  grant  for  a  valuable  consideration  is  m&de  to 
one  person,  and  the  consideration  therefor  is  paid  by  another,  no  interest,  legal  or 
•qoitable,  vesta  in  the  person  paying  the  consideration,  to  whieh  a  judgment  and 
exec^tiGn  can  attach ;  bat  the  statute  imposes  upon  the  legal  estate  in  the  hands  of 
the  grantee  in  the  conreyance,  a  pure  irwt  in  favor  of  the  creditors  at  tbe  time  of 
the  peraon  paying  the  consideration,  which  can  be  enforced  in  equity  only.  A 
husband  paid  the  consideration  for  land,  and  the  conveyance  was  taken  to  hia  wife. 
The  land  was  sold  under  an  execution  upon  a  judgment  recovered  against  the  hus- 
band, and  the  purchaaer,  having  obtained  the  sheritra  deed,  brouglic  ejectment. 
Eddf  that  the  action  was  not  malntaiaable.  The  case  of  Wait  agt.  I^ay  (4  Denio, 
439),  BO  fiu"  as  it  holds  to  the  contrary,  overruled,  and  Brewster  agt.  Power  (10  Paige, 
(62%  approved.  {GarflM  agt.  Hatmaker,  15  N,  Y,  iS.  475;  and  see  Mtxtre  agt. 
IdnngJon  db  irt/e,  14  How,  1 ;  Jackson  agt.  SienAerghj  1  John,  Co.  153;  1  John.  45 
ft.;  Bot^fifrd ngt  Bvrr,  2  John.  Ch.  405 ;  Jackson  agt.  Motsdorf,  11  John.  91 ;  Jackson 
agt  MiUs,  13  John.  463 ;  Jackson  agt  Corse,  16  id.  197.) 

Wben  the  people  are  trustees  of  an  express  trnst.— Where 

a  trustee  and  his  surety  gave  a  bond  to  "  the  people  of  the  state  of  New- York,"  for 
the  benefit  of  the  persons  interested  in  the  trust  estate,  an  action  on  the  bond, 
brought  by  the  people,  heid  to  be  properly  brought  in  their  name,  they  being 
''trustees  of  an  express  trast "  within  the  meaning  of  section  113  of  the  Code. 
{People  agt  Korton,  6  SeUL  176.) 

Assignee  in  trnst  to  pay  certain  creditors  of  assignor, 

may  sue  in  his  oi¥n  name. — Where  an  assignment  is  made  by  which  tho 
assignee  is  empowered  to  execute  the  trusts  and  pay  certain  creditors  of  the  as- 
signor, and  the  balance  to  the  assignor,  may  bring  an  action  in  his  own  name, 
without  joining  the  cestui  que  trusts  as  plaintiffs.    (Lewis  agt  Graham,  4  Alb.  106.) 

<Hi  trustee  talLing  security  for  trnst  funds,  where  s<K:n» 
rity  Tests* — Security  for  trust  funds  taken  by  a  trustee  in  his  individual  capacity, 
on  lus  death  the  legal  title  to  such  security  vesta  in  tbe  personal  representatives  of 
the  trustee,  who  may  sue  for  Hbe  same.  Such  security  does  not  vest  in  the  successor 
of  the  trustee,  and  consequently  the  defendant  cannot  set  up  the  rights  of  the  sue- 
oessor  as  a  defence  to  the  action.  {Senaud  agt  Consdyea,  6  Abb.  346.)  Wiiere  an 
txeeuior  diea,  having  in  hia  hands,  at  the  time,  fissets  belonging  to  the  estate  he 
repraaented  aa  such  executor,  although  the  surviving  executors  have  a  right  to 
such  asaeta,  they  cannot  treat  the  cli^  as  an  ordinary  debt  liquidated  and  ascer- 
tained to  be  recovered  by  a  common  law  action.    (Sands  agt.  Craft,  18  How.  438.) 

An  administration  bond.— An  administration  bond  is  more  than  » 
bond  of  indemnity ;  its  breaches  give  an  immediate  right  of  action  aRainst  the 
tnretiea.  And  an  order  of  the  surrogate  directing  the  prosecution  of  such  a  bond, 
and  declaring  it  to  be  assigned,  is  a  sufficient  assignment  within  the  statute ;  the 
anrrogate  not  being  a  party  to  the  bond,  cannot  assign  it  as  an  obligee.  An  action 
upon  the  bond  assigned  aa  aforesaid,  is  properly  brought  (under  the  Code)  in  the 
name  of  the  person  for  whose  benefit  its  prosecution  is  directed.  (BagyoU  agt. 
Boulger,  2  Dusr,  160.) 

When  executor  or  administrator  may  sue  in  their  otfu 
names  or  officially* — An  executor  or  administrator  may  maintain  an 
action,  either  in  their  own  names  or  as  exeontor  or  administrator,  for  a  debt  due  to 
the  testator  or  intestate,  at  the  time  of  their  decease.  If  such  an  action  be  brought 
in  their  own  names,  the  defendant  cannot  set  off  a  cUdm  against  the  testator  or 
intestate  which  existed  at  the  time  of  their  death.  (Jferritt  agt  Seaman,  2  Seld, 
168;  Bright  agt.  Currte^  5  Sand.  433.)    As  a  general  rule,  all  public  cfficert. 
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though  not  exprowJy  authorised  to  toe  b7  statate,  hare  a  eapacttj  to  sue  oom- 
meosorate  with  their  pablic  truato  and  duties.  Per  Bbonsov,  J.  In  actions  eitlier 
hy  or  ag<»in§t  any  of  the  ofDeers  named  in  2  i2l  A  473,  g  $2,  the  individoal  name  oT 
the  incnmbent  must  be  used,  with  the  addition  of  his  name  of  office.  Aooordinglj, 
where  the  action  was  in  the  name  of  "  Ths  supenritor  of  ike  iown  of  O.^  without 
mentioning  the  name  of  the  incumbent ;  AeU^  that  it  could  not  be  maintained. 
(iSStgyemforf  of  iht  iown  of  Oalwaiy  agt  ^Wfiuon,  4  HQi,  136.  8oe  aUo  ike  Commit 
eionen  of  Highwayi  of  (kt  Tbvn  of  dorUandviOo  agt  Peckf  5  HiU,  216 ;  and  see  18 
John,  40T ;  1  Cow.  260,  and  noU,  p.  261-264,  whore  most  cf  the  eaaea  are  eoOeded ; 
andoeei  Wend,  193 ;  lid.  181 :  aiuf  19  td  50.)  No  trustee  can  directlj  or  indi- 
rectly become  the  purchaser  of  the  subject  of  his  trust  (ScittM  agt  Brvffgn^  18 
Bow.  612.) 

In  actloiif  by  and  agalnai  pnbllc  of  fltcen  and  corpora^ 
ttons. — ^In  a  suit  against  a  county,  the  board  of  supervisoia  should  be  named 
as  defendants.  The  indiridual  names  of  the  respeetiTe  supervisors  should  not 
appear.  (SiU  agt  The  Board  of  Suponriooro  of  Livmgeton  Ck>,y  2  Kom.  52.)  AU 
town  and  county  officers  may  sue  in  their  official  capacity.  {^  R,  &  326,  §  6.) 
Actions  may  be  brought  by  oommissioners  of  highways,  in  tiieir  own  names,  with 
the  addition  of  their  name  of  office.  But  when  actions  are  thus  brought,  the  com- 
plaint should,  by  proper  averments,  show  that  the  claim  is  made  by  the  officer,  and 
not  by  the  indiviauBl  Kerely  adding  to  the  names  of  the  plaintiA,  in  the  tiUe  of 
the  cause,  the  words  "  GonmiissionerB  of  Highways,''  Ac.,  will  not  render  the  aodon 
an  action  in  &vor  of  the  plainti£Bi  in  their  official  character,  unless  the  necessary 
averments  are  inserted  in  the  complaint  The  words  added  will  be  oonsidered 
merely  deocriptio peraowjk  (Gotdd  and  others,  oomWa^  agt.  Okue^  19  Baarh,  179.)  An 
aoUon  upon  a  constable's  bond  in  the  dty  of  New-York,  g^ven  to  the  mayor  of  the 
dtjr  pursuant  to  2  Reo.  Lowe  1813,  397,  §  147,  is  properly  brought  in  the  name  of 
the  mayor,  and  should  not  be  brought  in  the  name  of  the  party  aggrieved.  {Maiyor^ 
de.  agt  Doody^  4  Abb.  127.)  "  g  1.  Any  joint  stock  company  or  aasodation,  eondst- 
ing  of  seven  or  more  shareholders,  or  associates,  may  sue  and  be  sued,  in  the  name  of 
the  president  or  treasurer,  for  the  time  being,  of  such  joint  stock  company  or  asso- 
ciation ;  and  all  suits  and  proceedings  so  prosecuted,  by  or  against  sudi  joint  stock 
company  or  association,  and  the  service  of  all  process  or  papers  in  such  suits  and 
proceedings  on  the  president  or  treasurer  for  the  time  being,  of  such  joint  stock 
company  or  sssodation,  shell  have  the  same  force  and  effect  as  regards  the  joint 
rights,  property  and  effects  of  such  joint  stock  company  or  association,  as  if  such 
suits  and  proceedings  were  prosecuted  in  the  names  of  all  the  shareholders  or  asso- 
ciates, in  the  manner  now  provided  by  Uw.  %  2.  No  suit  so  commenced  shall 
abate  by  reason  of  the  death,  removal  or  resignation  of  such  president  or  treaanxvr 
of  such  joint  stock  company  or  association,  or  the  death  or  legal  incapacity  of  any 
shareholder  or  associate  during  the  pendency  of  such  suit ;  but  the  same  may  be 
continued  by  or  against  the  successor  of  tiie  officer  in  whose  name  such  suit  shall 
have  been  commenced.  §  3.  The  president  or  treasurer  of  any  such  joiut  stock 
company  or  asaoeiation  shiSl  not  be  liable  in  his  own  person  or  property,  by  reason 
of  any  suit  prosecuted  as  above  provided,  by  or  against  him,  as  the  nominal  plaintiff 
or  defendant  therein ;  provided  that  such  president  or  treasurer  shall  not  be  ex- 
empted from  any  liability  to  which  he  may  be  otherwise  legally  subject  as  a  stock- 
holder or  shareholder  in  such  joint  stock  company  or  association.  §  4.  Nothing 
herein  contained  shall  be  construed  to  deprive  any  plaintiff  of  the  right,  after  judg- 
ment shall  be  obtsined  against  any  sudi  joint  stock  company  or  association,  as 
above  provided,  (h>m  suing  all  or  any  of  the  shareholders  or  associates  therein,  in- 
dividually, as  now  provid^  by  law,  or  of  the  right  to  proceed,  in  the  first  instance^ 
against  the  persons  constituting  any  such  joint  stock  company  or  anaociation,  in  the 
manner  now  provided  by  law ;  but  if  it  shall  appear  to  any  oourt  in  which  a^y  suit 
shall  be  prosecuted,  otherwise  than  is  provided  in  the  first  section  of  this  act,  that 
the  same  is  so  prosecuted  for  the  purpose  of  vezatiously  and  oppressively  enhancing 
costs,  such  court  shall  not  allow  any  more  costs  to  be  taxed  and  recovered  in  such 
suit  than  would  be  taxable  and  recoverable  In  case  such  suit  was  prosecuted  in  the 
manner  provided  in  the  first  seetien  of  this  act  §  6.  Nothing  herein  contained 
shall  be  oonstrued  to  confer  on  the  joint  etook  companies  or  associations  mentioned 
in  the  first  section  of  this  act,  any  of  the  rights  or  privileges  of  corporations,  except 
as  herein  specially  provided."    {Sou,  Laws,  1849,  p,  389.)    **  §  1.  The  act  entitled 
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'An  act  m  relitioa  to  mita  by  and  a^nit  Joint  itock  oompaBlct  and  aaodMioni,' 
jfmmmd  April  Myenth,  on«  thousand  eight  hundred  and  forty-nine,  ia  hereby  extended 
to  mnj  oompaay  or  aiwociation,  compoeed  of  not  lesa  than  teyen  persona  who  are 
owners  of  or  hare  an  interest  in  any  property,  right  of  action,  or  demand  jointly 
or  in  oomaioo,  or  who  may  be  liable  to  any  acUon  on  account  of  such  ownership  or 
fmterest ;  and  the  suits  and  proceedings  authorized  by  the  said  aot  may  be  brought 
and  maintained  in  the  manner  therein  providedi  as  well  for  say  cause  of  action  here* 
tolbre  existing  as  for  any  that  may  hereafter  accrue."    {Sea,  LauM,  18(1,  p,  636.) 
Where  a  promissory  note  is  the  property  of  a  company  or  association,  composed  of 
aot  leas  than  seven  persons,  having  a  treasurer,  an  action  may  bo  brought  thereon 
m  the  name  of  such  tressurer.    The  complaint  in  such  actioa  need  not  state  the 
nanwf  of  soTen  of  the  associates.  It  is  sufficient  if  it  ayers  that  the  association  consists 
of  aeren  associates,  and  upwards.  (TibbeUsagL  Blood,  21  Barb.  ^1,)  An  association 
fotmed  under  the  general  banking  law  may  maintain  an  action  either  in  the  name 
of  its  president,  or  the  name  used  In  transacting  its  business.    {Eoii  Bivtr  Bank 
agl  Judah,  10  Bow.  136.)    The  act  of  1 830  relatiye  to  the  name  in  which  an  action 
liar  the  penalty  prohibiting  any  person  other  than  a  branch  or  licensed  pilot,  to  pilot 
a  yeasel  through  the  East  riyer,  called  Hell  Gkkte,  remains  in  fiill  force  and  effect ; 
that  is^  all  such  suits  must  be  prosecuted  in  the  name  of  the  master  warden  of  tilie 
poet  of  New-York.     {People  agt  Deming,  13  How.  441.)    '*  g  1.  It  shall  be  the 
duty  of  erery  association  or  company  fonned  for  the  purpose  ^  the  transportation 
of  pasBsngers  or  property,  either  by  boats,  yessels  or  stages,  to  make  a  statement  of 
the  names  of  the  persons  composing  such  association  or  company,  and  to  file  in  the 
eleik*a  office  of  each  county  throu^^  which  such  association  or  oompany  may  trans- 
act its  business,  a  copy  of  such  statement    §  2.  Until  such  statement  shall  be  so 
filed,  any  action  to  be  brought  against  such  association  or  company,  shall  not  be 
abated  by  reason  that  sll  the  members  of  the  assodaiion  are  not  joined  in  the 
action,    g  3.  After  such  statement  shall  be  made  and  filed  as  above  provided,  any 
action  brought  against  the  persons  named  in  such  statement,  shall  not  be  abated  for 
the  reason  that  other  owners  may  have  become  interested,  unless  thirty  days  pre- 
vious to  the  bringine  of  such  action,  a  fttrther  statement  liiall  be  ffled  as  provided 
in  the  first  section  of  this  act,  showing  any  change  in  the  several  persons  composing 
sodi  association,  and  the  time  when  such  change  took  place ;  nor  shall  any  action 
become  non-suited  or  defeated  by  reason  that  any  of  said  persons  have  ceased  to  be 
hiterested  therein,  unless  at  least  thirty  days  before  such  action  is  brought,  a  notice 
thereof  shall  be  filed  as  aforesaid.'*    {Seee.  Laws,  1836,  p.  682.)    Suits  by  eomsiofi 
ii^bnnen,  should  be  in  the  name  of  the  informers.    (2  B,  &4Vied.  733.)   Beeewen 
appointed  under  the  provisions  of  the  Oode,  (^§  244,  298,)  and  rule  77  of  the 
supreme  oourt^  and  sherifih,  by  the  proviaioDS  of  the  Code,  (§  262,)  may  sue  in  their 
ownnamesL 

liTiiem  suit  may  be  brouiplit  by  |^«blle  auctioneer.— Al- 
though a  public  auctioneer  has  received  his  advances  and  commissions,  and  has 
no  interest  in  the  property  sold,  or  its  proceeds,  he  may  maintain  an  action  for  the 
price  where  he  sells  the  goods  for  another.  {MfiUii/m  agt.  Jfam,  8  SeUL  220 ;  and 
Bogeri  agt  (TBegat^  IRB.  BmUh^  680.) 

"Wben  cemmlttee  eff  a  lunatic  may  sne  in  his  own 
name. — ^Under  the  exception  contained  in  section  113  of  the  Code,  an  action 
may  be  brought  by  the  committee  of  a  lunatic  alone,  for  the  purpose  of  setting  aside 
an  act  or  deed  done  by  the  lunatic  while  such.    {Pereon  agl  iTafTMi,  14  Barb.  488.) 

Actions  respecting  the  person  and  property  of  a  lunatic 
•bonld  he  brongbt  in  bis  oiirn  name. — A  lunatus,  by  the  appoint- 
ment of  a  committee,  loses  none  of  his  estate,  rights  of  property,  or  rights  of  ac- 
tion. All  suits  affecting  bis  person  or  property  must  be  prosecuted  in  his  name, 
except  ^ose  which  are  authorized  by  statute  to  be  brought  in  the  name  of  the 
committee.    {McKiUip  e^  McKiUip,  S  Barb.  6b2.    See  Lowe  of  IB16,  p.  9i.) 

Wben  committee  of  an  babitnal  drunkard  may  tne  in 
bironrn  name.—- The  committee  of  the  penK>n  and  estate  of  an  habitual 
drunkard  may  bring  actions  on  promissory  notes  he  leeetTed  as  such  committee, 
tfa  hie  own  mmne,  without  describing  himself  as  commtAes.  {Da'm  agt.  Cotpenfer, 
12  JSfins.  S8T;  liRU,  91;  24  FML  86.) 
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Eitmited  partners  or  partnerstatpt^^iSSw  2  X.  &,  Aih  teL,  17S. 

Actions  against  stockholders  and  shareholders  off  dis- 
solved corporations  for  manniactnrlng  purposes. — See  3  A 

S.,  Sd  ed,  262. 

Actions  for  cansing  death,  under  acts  off  1§47  4c  1849. — 

An  action  cannot  be  sustained  under  the  laws  of  1847,  (Seu.  Laws^  1847,  p.  676,) 
hy  plaintiff  tu  adndiMraior  of  his  deceased  wife,  for  alleged  mal^pracUoe  and  in- 
juries received  hy  her  ftt)m  the  defendant  The  right  of  action  is  vested  in  tbe 
plaintiff  as  the  hu^fand  of  his  wife,  and  not  as  administrator.  (Lynch  agt  Davis^  12 
Ebw,  323.)  The  words  "personal  representatires,"  mean  those  who  represent  tbe 
estate  of  tiie  deceased,  viz:  his  executors  or  administrators.  {Sqford  a!gL  Brew^  B' 
Dwr,  634;  Doedl  agL  WisuMiU,  lb  Bow,  128;  r^rfore  agt.  WiswaUf  16  id.  8;  Becuh 
agt.  Bay  StaU  SUamlboai  Co.,  18  How.  336.    S€enoteio%  142,  post) 

§  114.  When  married  woman  a  party ^  actions  by  and  against. 
When  a  married  woman  is  a  party,  her  husband  must  be 
joined  with  her,  except  that, 

1.  When  the  action  concerns  her  separate  property,  she  maj* 
sue  alone : 

2.  When  the  action  is  between  herself  and  her  husband,  she 
may  sue  or  be  sued  alone ;  and  in  no  case  need  she  prosecute  or 
defend  by  a  guardian  or  next  friend. 

The  last  clause  of  the  section  constitutes  the  amendment  of  the  section  in  185T, 
and  it  supersedes  the  clause  inserted  in  1851,  which  was  as  follows:  "  But  where 
her  husband  cannot  be  joined  with  her,  as  herein  provided,  she  shall  prosecute  or 
defend  by  her  next  friend." 

We  give  herein  the  act  in  relation  to  the  rights  and  liabilities  of  husband  and 
wife,  passed  by  the  legislature  in  1860,  which  makes  some  of  the  notes  to  this  sec- 
tion inapplicable ;  but  they  are  left  standing  as  before  the  act  was  passed: — 

^^  An  act  concerning  the  rights  and  liabilities  of  husband' and  wife^ 
Passed  March  80,  1860. 

"§  1.  The  proper^,  both  real  and  personal,  which  any  woman  now  owns  as  her 
sole  and  separate  property,  that  whidi  comes  to  her  by  descent,  devise,  bequest, 
gift,  or  grant,  that  which  she  acquires  by  her  trade,  business,  labor  or  services,  cai^ 
ried  on  or  performed  on  her  sole  and  separate  acoount,  that  which  a  woman  married 
in  this  state  owns  at  the  time  of  her  marriage,  and  the  rents,  issuea^  and  proceeds 
of  all  such  property,  shall,  notwithstanding  her  marriage,  be  and  remain  her  sole 
and  separate  property,  and  may  be  used,  collected,  and  invested  by  her  in  her  own 
name,  and  shall  not  be  subject  to  the  interference  or  control  of  her  husband,  liable 
for  his  debts  as  may  have  been  contracted  for  the  support  of  herself  or  her  children, 
by  her  as  his  agent.  §  2.  A  married  woman  may  bargain,  sell,  assign,  and  transfer 
her  separate  personal  property,  and  carry  on  any  trade  or  business,  and  perform  any 
labor  or  services  on  her  sole  and  separate  account,  and  the  earnings  of  any  married 
woman  from  her  trade,  business,  labor  or  services,  shall  be  her  sole  and  separate 
property  and  may  be  used  and  invested  by  her  in  her  own  name,  g  3.  Any  mar- 
ried woman  possessed  of  real  estate  as  her  separate  property,  may  bargain,  sell, 
and  convey  such  property,  and  enter  into  any  contract  in  reference  to  the  same,  but 
no  such  conveyance  or  contract  shall  be  valid  without  the  assent,  in  writing,  of  her 
husband,  except  as  hereinafter  provided,  g  4.  In  case  any  married  woman  pos- 
sessed of  separate  real  property,  as  aforesaid,  may  desire  to  sell  or  convey  the  same^ 
or  to  make  any  contract  in  relation  thereto,  and  shall  be  unable  to  procure  the 
assent  of  her  husband,  as  in  the  preceding  section  provided,  in  oonsequenoe  of  his 
reftisal,  absence,  insauily,  or  other  diaabfiity,  such  married  woman  may  apply  to 
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the  ccranty  court  in  the  county  where  she  sball  at  the  time  reside,  for  leave  to  make 
aale,  conToyance  or  contract,  without  the  aasent  of  her  husband.    §  5.  Such  appU- 
cation  maj  be  made  by  petition,  verified  by  her,  and  setting  forth  the  grounds  of 
■Qcfa  application.    If  the  husband  be  a  resident  of  the  county,  and  not  under  disa- 
biliKy  from  insanity  or  other  cause,  a  copy  of  said  petition  shall  be  served  upon  hini, 
with  a  notice  of  the  time  when  the  same  will  be  presented  to  the  said  court,  at 
least  ten  dajrs  before  such  application.    In  all  other  cases,  the  county  court  to 
which  such  application  shall  be  made,  shall,  in  its  discretion,  determine  whether 
sny  notice  shall  be  given,  and,  if  any,  the  mode  and  manner  of  giving  it.    §  6.  If 
it  shall  satisfactorily  appear  to  such  court  upon  such  application,  that  the  husband 
of  such  applicant  has  wilfully  abandoned  his  wife,  and  lives  separate  and  apart  from 
her,  or  that  he  is  insane,  or  imprisoned  as  a  convict  in  any  state  prison,  or  that  he 
is  an  habitual  drunkard,  or  that  he  is  in  any  way  disabled  from  making  a  contract, 
or  that  he  refuses  to  give  his  consent  vnthout  good  cause  therefor,  then  such  court 
shall  cause  an  order  to  be  entered  upon  its  records,  authorizing  such  married  y>Q' 
man  to  sell  and  convey  her  real  estate,  or  contract  in  regard  thereto,  without  the 
assent  of  her  husband,  with  the  same  effect  as  though  such  conveyance  or  contract 
had  been  made  with  his  assent.    §  *l.  Any  married  woman  may,  while  married, 
soe  and  be  sued  in  all  matters  havmg  relation  to  her  property,  which  may  be  her 
sole  and  separate  property,  or  which  may  hereafter  come  to  her  by  descent,  devise, 
bequest,  or  the  gift  of  any  person  except  her  husband,  in  the  same  manner  as  if 
she  were  sole.    Any  married  woman  may  bring  and  maintain  an  action  in  her  own 
name,  for  damages  against  any  person  or  body  corporate  for  any  injury  to  her  per- 
son or  character,  the  same  as  if  she  were  sole;  and  the  money  received  upon  the 
settlement  of  any  such  action,  or  recovered  upon  a  judgment,  shall  be  her  sole  and 
separate  property.    §  8.  No  bargain  or  contract  made  by  any  married  woman  in 
respect  to  her  sole  and  separate  property,  or  any  property  which  may  hereafter 
come  to  her  by  descent,  devise,  bequest  or  giSt  of  any  person  except  her  husband, 
and  no  bargain  or  contract  entered  into  by  any  married  woman  in  or  about  the  car- 
lying  on  of  any  trade  or  business  under  the  statutes  of  this  State,  shall  be  binding 
upon  her  husband,  or  render  him  or  his  property  any  way  liable  therefor.   §  9.  Every 
married  woman  is  hereby  constituted  and  declared  to  be  the  joint  guardian  of  her 
children,  with  her  husband,  with  equal  powers,  rights  and  duties  in  regard  to  them, 
with  her  husband.    §  10.  At  the  decease  of  husband  or  wife,  leaving  no  minor 
child  or  children,  the  survivor  shall  hold,  possess,  and  enjoy  a  life  estate  in  one-third 
of  all  the  real  estate  of  which  the  husband  or  wife  died  seized.    §  11.  At  the  de- 
cease of  the  husband  or  wife  intestate,  leaving  child  or  children,  the  survivor  shall 
hold,  possess,  or  enjoy  all  the  real  estate  of  which  the  husband  or  wife  died  seized, 
and  all  the  rents,  issues  and  profits  thereof  during  the  minority  of  the  youngest 
child,  and  one-third  thereof  during  his  or  her  natund  life.*' 

Note. — There  seems  to  be  a  slight  discrepancy  in  the  tide  ot  this  act,  as  compared 
irith  its  principal  provisions.  The  more  appropriate  title  would  be,  '*  An  act  for 
divorce  between  husband  and  wife,  a  vinculo  matrimoniij  as  it  respects  property; 
and  for  the  more  effectually  abolishing  the  feminine  gender." 

If  the  principles  intended  by  the  act  were  otherwise  unobjectionable,  the  crude 
and  indigestible  manner  in  which  they  are  stated,  leaves  the  application  of  them 
partial  and  incomplete.    For  instance, — 

Ist.  The  act  of  1849  (Lame  of  1849,  eh.  375,  §  3)  says  that  '*  Any  married  female 
may  take  by  inheritance  or  by  gift,  grant,  devise  or  bequest;  from  any  person  other 
than  her  Tnuband,  and  hold  to  her  sole  and  separate  use,  and  convey  and  devise  real 
and  personal  property,"  Ac  And  the  first  section  of  the  present  act  says  that 
"  The  property,  both  real  and  personal,  which  any  tooman  now  owns  as  her  sole  and 
separate  properfy,  that  which  eomee  to  her  by  descent,  devise,  bequest,  gift  or  grant, 
that  whidi  ^e  acquires  by  her  trade,  business,  labor  or  services,  carried  on  or  per- 
formed on  her  sole  and  separate  account,  that  which  a  woman  married  in  this  state 
ovns  at  the  time  of  her  marriiige,  and  the  rents,  issues  and  proceeds  of  aU  ettch  prop- 
erty, shall,  notwiOistandMg  her  mamiage,  be  and  remain  her  sole  and  separate  prop- 
erty," Ac. 

The  question  is,  does  this  last-mentioned  section  repeal,  by  implication,  the  former 
Bsction,  so  as  to  allow  a  married  woman  to  take  by  gift,  grant,  devise  or  bequest, 
property  ^om  fur  kusbaindf  as  well  as  any  other  person  ?    It  is  broad  and  absolute 
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enongh  to  coyer  wuAk  »  omo;  if  m,  tiie  proriiioiif  of  Bwtions  t  iod  8  of  the 
6Dt  act  do  not  applj. 

2d.  The  4th,  $ik  and  6th  seetioDfl,  providinff  for  an  application  to  the  coantx 
court,  by  a  married  wonum,  to  eeU,  conrej  and  contract  in  reference  to  her  roal 
estate,  hare  no  application  to  married  women  residing  ta  (he  city  of  New-  Tofk^  mm 
there  ia  no  cowUy  court  in  that  city  to  apply  to ;  nor  any  oonrt,  which,  by  implic*- 
tion,  can  be  substitated  for  it :  becanae  the  constitation  (Art  6,  g  14)  ezpreoal^ 
excepte  the  oiiy  cMd  oomtity  of  Ntuh  York,  in  providing  for  the  election  of  one  countjr 
judge  in  each  of  the  counties  of  the  state,  and  for  his  duties  in  holding  the  county 
court;  and  proyides  that  the  legiMMire  may  establish  infirior  looai  couris  in  dtiea ; 
and  under  this  last  picrision  all  the  local  courts  in  the  city  of  New- York  are  orgaa- 
ixed. 

And  3d.  The  last  (11th)  section  makes  so  wide  an  inroad  upon  the  statute  and 
laws  providing  for  the  descent,  and  disposition  by  will  of  real  estate,  that  its  proper 
effect  will  have  to  be  worked  out»  probably,  through  much  litigation. — Udl 

When  bnsband  Improperly  Joined  uritta  itae  irlffe.— The  in- 
terest of  Mrs.  Brownson  (the  wife)  in  her  father's  estate  became  by  tirtue  of  the  will 
and  the  operation  of  the  statute,  her  separate  property.    Therefore,  held^  on  demurrer 
by  all  the  defendants,  that  the  suit  by  the  plaintiffs,  to  ascertain  and  establish  the 
rights  and  interests  of  the  partiea^  and  that  partition  be  made,  should  have  been 
brought  by  Jfi-tf.  Broumton  aitme— her  husband  was  improperly  joined  as  plaintUQC 
H  seemt^  that  in  respect  to  parties^  the  Code  has  not  changed  the  system  of  practice 
which  existed  in  courto  of  equity.    {See  Code,  %  114 ;  Skiry's  Eq.  PI  §§  61,  62  and 
63.)    That  is,  whether  or  not  the  wife  should  sue  alone,  or  be  joined  with  her  hus- 
band, ia  to  be  determined  now,  as  before  the  Oode,  by  the  settled  practice  of  courts 
of  equity.    {Brownson  and  wife  agt.  Gifford^  8  How.  389.    See  SmWi  agt.  Keamsy,  9 
Sow,  466.)    The  case  of  Buaher  and  wife  agt  Moore  {id.  266,)  is  somewhat  adverse  to 
these  views— holding  that  where  a  suit  is  brought  by  a  married  woman  concerning 
her  separate  property,  her  husband  must  be  joined  with  her  unless  she  elects  to  sua 
i^one.    Where  the  action  was  brought  against  both  the  husband  (who  had  aban- 
doned his  wife)  and  the  wife,  and  it  was  alleged  and  proved,  on  default  of  the  de- 
fendants, and  on  a  reference  to  ascertain  the  facts,  that  the  debt  was  contracted  bj 
the  wife,  and  that  she  had  a  separate  estate^  and  agreed  to  pay  it  out  of  her  sepa- 
rate estate ;  A^ltf,  though  a  judgment  could  not  be  rendered  against  her  in  persofMLm^ 
upon  her  contract,  the  court,  in  the  exercise  of  equity  jurisdiction,  could  charge  the 
debt  as  a  lien  upon  her  separate  estate.     The  absent  husband,  having  been  pro- 
ceeded against  by  publication,  and  the  wife  by  personal  service,  the  reference  as  to 
the  husband  was  irregular ;  but  as  to  the  wife  it  was  regular,  and  she  could  not  take 
advantage  of  the  irregularity,  as  to  the  husband — ^to  set  aside  the  judgment    He 
was  a  nominal  party,  and  the  only  one  to  complain.    The/tKi^fndn^  in  this  case  was 
im  rem — not  against  the  wife  personally.    It  was,  in  effect,  a  decree  in  equity,  do* 
daring  the  plilntiff*s  demand  a  valid  lien  upon  the  separate  property  of  the  wife. 
In  sudi  a  case,  an  execution  to  collect  the  debt  out  of  the  separate  property  of  the 
wife,  or  against  her  personally,  is  unauthorized.    The  mode  of  proceeding  to  enforce 
the  judgment  is  for  the  oawri  to  determine— on  a  proper  application.   ( Chapman  agt 
Lemon,  11  How.  33ft.     See  Walker  agt  Swayzee,  3  Ahb.  136.)    The  acts  of  1848-9, 
in  reference  to  married  women,  have  not  changed  the  rules  of  pleading.    Nor  should 
those  acts  be  held  to  affect  the  rights  of  married  women,  except  by  the  strictest 
construction  of  their  provisions.    (PkSUpe  agt  Hdgadon  astd  wtfe,  13  How,  17 ;  and 
see  Arnold  agt  RingM,  16  How.  158.)   Where  money  belonging  to  a  married  woman, 
and  which  has  never  been  in  her  husband's  possession,  is  lent  by  her,  with  his 
assent,  and  a  promissory  note  given  to  her  for  the  amount  she  may  maintain  aa 
action  thereon  without  joining  her  husbamf  as  co-plaintiff    Where  a  female,  prior 
to  her  marriage,  comes  into  the  possession  of  money,  which  she  invests,  and  after 
her  marriage  she  keeps  the  same  in  the  form  of  a  chose  in  action,  payi^e  to  her« 
with  the  express  consent  of  her  husband,  it  remains  her  proper^,  and  an  action 
upon  the  security  is  properly  brought  in  her  name  alonsL    Smasi  agt  Gomshckf  24 
Batik  411.) 

When  Jmtband  and  nrlffe  may  tae  or  be  taed  Jointly.— 

Where  a  masrM  fgcman  contracts  a  debt|  founded  upon  her  separate  propertyi 
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wi^  the  apprebaftioii  and  oonwnt  of  her  hnaband,  the  creditor  has  a  right,  at  hia 
elecdon,  of  suing  both,  or  either  one  of  thmn-^botb,  if  he  wiahea  reach  the  wife's 
property ;  and  the  hnsband  alone^  if  it  is  desired  to  bind  him  personallj.    {Smith 
agt.  SaHbner,  12  Bow.  601.)    In  an  action  relating  to  real  estate,  against  husband 
ajod  wife^  where  process  is  senred  only  on  the  hMsbaiu^  he  is  bound,  except  where 
the  estate  is  the  Mparate  property  of  the  wife^  to  enter  a  jokU  t^pearanct  and  put  in 
ajotnl  €mower  for  himself  and  wife.    An  inchoate  rigiit  of  dower  is  an  interest  which 
results  from  the  marital  relation,  and  does  not  b^og  to  the  wife  as  her  separate 
estatSL     (fUfceraoa  agt.  VoUmer,  11  Bsw.  42.)    Bj  the  amendment  of  section  114  of 
the  Code  (m  185T)  Ihe  neoessi^  of  a  neiufiiend  or  ffuardian  for  a  mairied  woman  is 
dlq»enaed  with  in  eTery  case.    {OoodaU  agt  McAdam,  14  How,  385.)    In  an  action 
for  the  partition  or  sale  of  real  estate  held  in  common,  the  wile  of  the  plaintiff  is  a 
pfoper  and  neoessaiy  party ;  and  she  must  be  joined  with  her  husband  as  plaintiff 
m  &e  action.    (TMa  agrees  wUh  the  reaeoning  of  JveUoe  Hasbu  upon  ^ia  poirU,  in 
Browneon  and  tpt/e  agt  Gij/ord^  8  ffow.  389.)    If  she  is  not  made  a  party,  the  ob- 
jectioQ  may  be  taken  by  anewer,  where  the  defect  does  not  appear  upon  the  face  of 
the  complaint    {R^ffple  agt  CfUbomf  8  Eow.  456.)    Where,  in  an  action  against 
ho^band  and  wife  upon  the  foreclosure  of  the  moi^age  execnted  by  them,  and  also 
the  acoom]>anying  bond  to  secure  a  part  of  the  purohase  money  for  the  premises 
eouTeyed  to  the  wife  in  fee,  subsequent  to  the  act  of  April  7,  1848,  (Sese  L,  1848, 
p.  307,)  hdi,  on  demurer  to  the  complaint^  that  there  was  no  misjoinder  of  parties, 
nor  aniting  of  incompatible  causes  of  action,  although  the  wife  was  not  liable  on  the 
bond  in  case  of  a  deficiency  on  sale,  Ao.    The  bond  was  void  as  to  the  wife,  but 
good  as  to  the  husband.    She  was  a  necessary  party  because  the  legal  estate  was 
in  her,  and  he  was  a  proper  party  because  of  his  liability  on  the  bond  in  case  of  a 
deficiency  on  sale^  and  both  were  the  mortgagors.    UJonda  agt  Shepard^  4  How, 
t5.)    Where  the  proof  showed  thai  the  defendant  hired  a  room  by  parol  of  a  mar- 
ried woman,  who  with  her  husband  occupied  the  house,  and  together  carried  on  the 
millinery  binineas,  in  ration  to  which  both  took  a  part,  hdd^  not  sufficient  to  en- 
able the  wtfe  to  sue  alone  for  the  rent,  as  her  aeparate  property.    {RouiUier  agt 
Wemicki,  3  E,  2>.  SmWi,  310.    See  Freeman  agt  Oreer^  6  Hner^  476.)    In  an  action 
under  the  Code,  to  recover  real  property,  oorrespondmg  to  the  former  action  of  eject- 
ment, when  the  wife  is  the  owner  of  the  foe,  and  the  husband  tenant  by  the  courtesy 
initiate,  the  husband  and  wife  may  join  in  the  action.    (Ingraham  and  wife  agt 
BdUkom,  1 2  Barb,  9.    See  BUUngs  ngL  Baker^  16  How,  625.)    In  an  action  of  slander 
for  words  spoken  of  a  married  woman,  if  the  words  aro  actionable  per  ee,  the  hus- 
band is  a  necessary  party  as  pIaintiff-<-oth6rwi9e,  if  the  words  are  not  actionable 
per  ee^  then  the  husband  must  sne  alone^    {Klein  agt  Hentz,  2  2>iier,  BBZ^)    A  hus- 
band and  wife  are  properly  joined  as  defendants  in  an  action  for  a  tortious  injury  to 
personal  property,  although  the  ii^ury  was  committed  by  the  sole  act  of  the  wife, 
without  the  knowledge  or  assent  of  the  husband.    {MaUhewa  agt  Feittel  and  wife^  2 
£  D.  SmUh,  90.) 

Wben  irtfe  may  demvr  and  aniMrer  separately.— A  mair' 
ried  woman  soed  with  her  husband,  in  respect  to  her  separate  estate,  may  put  in  a 
separate  tjemiirrer.  (AmoU  agt  i^t'n^o^  16  J3b«7. 158.)  In  an  action  agamst^iw^ofui 
ami  wife^  where  the  husband  is  joined  in  right  of  his  wilb— that  is,  where  the  action 
concerns  the  separate  estate  of  the  wife— -it  is  not  now  necessary,  as  it  was  under 
the  former  practtoe,  that  appHcation  6e  made  to  the  court  for  the  wife  to  answer 
e^araidy.  She  may  now  answer  separately,  of  coune^  and  without  sucH  applica- 
tion.   {Hoarlay  agt  Biiter,  18  How.  147.) 

IThen  action  by  husband  and  'wife  a  mlaiolnder.— FeU; 

that  tiiere  could  be  no  doubt  upon  the  facts  stated  in  the  complaint  in  the  first  case^ 
bat  that  the  husband  was  the  owner  of  the  demand  and  entitled  to  the  recoyerr. 
And  in  the  other  case,  there  being  no  allegation  that  the  lands  belonged  to  the  wire, 
still  less  her  separate  estate,  the  injnry  in  view  of  the  law  was  to  the  husband's 
rights,  and  the  damages  to  be  reooyered  belonged  to  him.  The  next  question  was, 
whether  husband  and  wife  could  sue  together  to  recover  debts  due  him,  or  damages 
mcurred  by  or  inflicted  on  him  ?  Hdd,  a  mi^ohider  and  the  objection  may  be  taken 
by  demmrer^  because  the  relation  existing  between  husband  and  wife,  is  not  the 
same  as  that  whidi  exists  between  two  ordinary  co-plaintiflb;  they  are  incapable. of 
several  judgmento  at  the  trial    {Dmderdale  agt  Orymee^  16  How,  195.) 
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lilabillty  of  leparate  ertate*— A  nanied  woman  do«i  not  dbarge  bear 
oeparate  estate  by  the  execaUon  of  a  promissoiy  note  with  her  huabaDd  and  aa  l3.is 
aaretj,  not  for  her  own  benefit  or  the  enhanoement  of  her  estate.    The  stotates 
(ck,  2P0  of  1848  cmd  ah.  375  of  1848)  *'for  the  mare  effectual  protection  of  the  li^lita 
of  married  women  "  do  not  remove  their  legal  incapacity  to  contract  deblflb    ISquipy 
recognizes  a  married  woman's  debt  and  chaiges  it  upon  her  separate  estate,  not  on 
the  ground  that  the  oontracting  it  ia  of  itself  an  appointment  or  cbaige,  but  beoanae^ 
when  contracted  on  the  credit  of  the  separate  estete^  or  Ibr  ite  benefit  or  that  of  tko 
woman,  it  ia  Juat  that  the  estete  shoold  answer  it.    When  the  married  woman  is  sa 
mere  surety,  then  equity  iHll  not  enforce  against  her  a  promise  which  is  Toid  a^ 
law,  and  in  sudh  ease  her  separate  esUto  can  only  be  charged  by  yirtue  of  some 
Instrument  for  that  express  purpose.    It  Mems  that,  as  incident  U>  the  power  of  die* 
position  given  by  the  statutes  of  1848  and  1849,  a  married  woman  may  create  an 
express  charge  on  her  separate  estate,  held  under  them,  in  the  same  manner  as  iT 
she  were  a  fema sole.     (Folc  agt  J>ederer,  18  K.  T,  R  266;  &  a,  11  Em.  166.) 
The  personal  property  of  a  married  wonum,  continued  in  her,  or  acquired  and  held 
by  her  as  a  married  woman,  nnder  the  provisions  of  the  statutes  of  1848  and  1849, 
go,  on  her  death,  without  having  made  any  disposition  thereof  by  wiU  or  otherwiM^ 
absduieiy  1o  ihe  aurvwing  htuband  as  his  own,  and  not  to  her  next  of  kin.    And  the 
husband  is  so  entitled  to  it,  as  before  those  acts,  oi  husband^  and  as  an  incident  of 
the  marriage,  and  flowing  flt>ra  it,  and  not  merely  as  an  incident  of  ku  ndministrar 
tion^  or  righte  of  administration  on  her  estete.     (See  McCfodter  agt  Ooldingt  1 
Brad,  64,  which  hddi  thai  (he  hmtlbam<F$  right  to  meh  property  i»  fimndtd  aMy  on 
his  right  to  adamitttr  on  her  estate,     VaUance  agt  JBaitBchf  17  Sow,  243 ;  and  see 
IfaUer  of  Reeiproci^  Bank,  17  Eow.  383;  Bower  agt  Lester,  17  Bow.  413;  Venn 
agt.  McKduey,  17  Bow.  614;  J^Vands  agt  Boss,  17  Bow,  661 ;  Morgan  agt  Andmt, 
18  Bow.  371 ;  BoberH  agt  Carlion,  18  Bow.  466.)    [The  act  concerning  the  righte 
and  liabilities  of  husband  and  wife,  passed  in  1860,  {ante  p.  137,)  has  made  such 
radical  changes  in  the  Isiw,  that  most  of  the  foregoing  dedsions^  perhaps,  are  inap* 
plicable  under  the  latter  act — ^Ba] 

§  115.  Infant  to  appear  by  giuzrdian. 

When  an  infant  is  a  party,  He  must  appear  by  guardian,  who 
may  be  appointed  by  the  court  in  which  the  action  is  prose- 
cuted, or  by  a  judge  thereof  or  a  county  judge. 

Prochelii  ami  discarded,  guardian  in  all  eases.— The 
Code,  by  requiring  suits  by  infants  to  be  brought  and  defended  exdusivdy  by  gmtr- 
diem,  (§  116,)  has  got  rid  of  the  name  ^'prochein  ami,^  (which  was  probably  its  chief 
object,)  but  it  has  not  at  all  changed  the  law  requiring  the  pleading  to  show,  bj 
proper  ayerments,  the  due  appointment  of  the  guardian  by  the  court  or  a  judge. 
{Btdbert  agt  Ynmg,  13  Bow.  413.}  Before  the  Code,  an  infant  plaintiff  sued  hy  a 
next  friend,  and  an  infknt  defendant  appeared  by  guardian;  but  the  Code  now  re- 
quires a  guardian  in  both  cases.  Although  the  change  may  be  in  name  merely,  it 
is  irregular  fbr  an  infiint  plaintiff  to  sue  by  a  next  friend  instead  of  a  guardiaa 
{BbftaOing  agt  Tkal,  11  Eow,  188.)  It  is  the  law  of  the  land,  as  well  as  the  practice 
of  the  court,  that  an  infant  defendant  cannot  regulaiiy  iq;>pear  except  by  guajrdian ; 
nor  can  he  be  regulariy  prosecuted  after  an  appearance  is  necessary,  until  sudi 
guardian  has  been  appointed,  and  a  judgment  rendered  against  an  infiint  defendant 
without  such  appointment,  will  be  set  aside  as  irregular.  {KeUogg  agt  Klock,  2  Code 
B.  28.  See  Knickerbocker  agt  Be  Forest,  %  Paige,  304;  *l  (HU  and  John.  191:  7 
John.  681 ;  1  Barb.  Oh.  Br.  149;  11  Wend.  164.) 

§  116.  GhMrdianj  how  appointed. 

The  guardian  shall  be  appointed  as  follows : 

1.  When  the  infant  is  plaintiff  upon  the  application  of  the 
infant,  if  he  be  of  the  age  of  fourteen  years,  or  if  under  that  age, 
upon  the  application  of  his  general  or  testamentary  guardian,  if 
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be  has  any,  or  of  a  relative  or  friend  of  the  infant.  If  made 
hy  a  relative  or  friend  of  the  infant,  notice  thereof  must  first 
be  given  to  such  guardian,  if  he  has  one ;  if  he  has  pone,  then 
to  the  person  with  whom  such  infant  resides. 

2.  When  the  infant  is  defendant,  upon  the  application  of  the 
infant,  if  he  be  of  the  age  of  fourteen  years,  and  apply  within 
twenty  days  after  the  service  of  the  summons.  If  he  be  under 
the  age  of  fourteen,  or  neglect  so  to  apply,  then  upon  the  ap- 
plication of  any  other  party  to  the  action,  or  of  a  relative  or 
friend  of  the  infant,  after  notice  of  such  application  being  first 
given  to  the  general  or  testamentary  guardian  of  such  infant, 
if  he  has  one,  within  this  state ;  if  he  has  none,  then  to  the 
infant  himself,  if  over  fourteen  years  of  age,  and  within  the 
state,  or  if  under  that  age,  and  within  the  state,  to  the  person 
with  whom  such  infant  resides. 

{Amendment  of  1862.) 

And  in  actions  for  the  partition  of  real  property^  or  for  the 
foreclosure  of  a  mortgage  or  other  instrument  when  an  infant 
defendant  resides  out  of  this  state^  the  plaintiff  m^y  apply  to 
the  court  in  which  the  action  is  pending^  at  any  special  term 
thereof  J  and  wiU  he  entitled  to  an  order  ^  designating  some  suit^ 
alls  person  to  he  the  guardian  for  the  infant  defendant,  for 
the  purposes  of  the  action^  unless  the  infant  defendant^  or 
same  one  in  his  hehalfj  within  a  number  of  days  after  the  ser- 
vice of  a  copy  of  the  order^  which  number  of  days  shall  he  in 
the  said  order  specified^  shall  procure  to  he  appointed  a  guar- 
dian for  the  said  infant^  and  the  court  shaU  give  special  di- 
rections in  the  order  for  the  manner  of  the  service  thereof 
which  may  he  upon  the  infant  himself  j  or  hy  service  upon  any 
relation  or  person  with  whom  the  infant  resides^  and  either  hy 
mail  or  personally  upon  the  person  so  served, 

Gnardiaa  for  infant  plaintiflT.— A  guardian  for  an  infant  plaintiff 
most  be  appointed  before  the  itnting  of  a  Bommons  and  complaint.  (2  B,  8,  446.) 
The  Code  has  not  abrogated  the  former  practice.  Where  such  guardian  was  not 
appointed  until  the  day  of  firviee  of  the  sunmions  and  complaint,  which  were  dated 
ind  sworn  to  one  day  previous  ;  held,  that  the  summons  was  irr^^ar.  {8ee  12  Weikd. 
191 ;  BUI  agt  Thacter,  8  How.  407.)  Before  the  Code,  an  infont  pUintiff  sued  by 
a  nextfrier^,  and  an  infant  defendant  appeared  by  gtiardian;  but  the  Code  novr 
requires  a  mtardian  in  both  cases.  Although  the  change  may  be  in  name  merely, 
it  is  irregular  for  ah  infant  plaintiff  to  sue  by  a  next  fnend  instead  of  a  guardian. 
(HoftaUing  agt.  Teal,  11  How.  188.)  A  guardian  of  an  infant  plaintiff  should  be  a 
rftponnbU  person,  for  he  is  liable  for  costs.  (Code,  §  S16.)  it  eeems,  that  part  of 
rule  56,  requiring  the  guardian  ad  litem  to  be  the  general  guardian,  or  an  attorney, 
Ac,  or  other  officer  of  the  court,  does  not  apply  to  a  g^raian  for  the  plaintiff.  A 
{oardiaa  for  an  in£ant  wife,  who  joins  with  ner  husband  as  plaintiff,  is  not  neces- 
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"SAry,  umleBs  th«  action  is  to  recover  ber«eparate  prqperty.  Ji  aetnut  "where  ihe  adaom 
is  to  recover  her  separate  properly,  the  husband  cannot  be  a  guardian  or  next  friend. 
(Oo9k  agt  Raiodon,  6  JSom.  233 ;  trntd  «m  1  Barb,  Oh,  Pr,  85.)  It  is  time  the  profes- 
sion should  take  cognUanoe  of  the  Sad,  that «  gmttNlian  ad  litem,  to  prosecute  and 
defend  for  an  infant  in  an  action  for  tlie  partition  of  lands,  is  not  appointed  in  the 
«ame  wrj  as  in  other  actions.  In  til  ordinary  actions,  the  appcnntnient  may  be 
mada  by  the  comt  in  wMck  the  action  is  pending,  or  by  a  judge  thereof,  or  a  coonty 
Judge.  In  actions  for  the  partition  of  lands,  the  guardian  can  be  appointed  by  tm 
court  only.  The  appointment  of « |;uardian  ad  litem,  for  an  infant  plaintiff,  by  a 
«mwty^wige,  in  an  action  forfMurtition,  isikfiullky,  and  renders  any  prooeedingB  im 
the  action  by  such  plaintifl^  void,  and  consequent^  not  amendable.  (Zy/tf  agt.  Smithy 
IS  Sow.  104,)  The  Ck)de  requires  a  gvardian  kic  an  infant  party  to  be  appointed 
by  the  court  or  a  judge.  {Towner  agl.  Towmr,  *l  How,  887 ;  -and  «m  JDiabrow  agt 
Alger,  6  Abh.  58. )  In  traits  brought  by  infants,  a  neaet  friend  is  not  necessary,  nor 
is  he  liable  for  costs,  only  in  t»ses  where  the  iiufant  is  wle  plamtif.  A  suit  must 
beconunenced  in  the  name  of  an  infant->sole  plalntiff->-to  entitle  the  defendant  to 
eeottrity  for  costs.  {2  R,  &  446,  §  2.)  An  attorney  is  only  liable  for  costs,  ($100,) 
where  the  defendant  could  have  required  seeority  to  be  filed  Held,  that  where  a 
husband  and  inlant  wife  brought  a  suit  jointly,  the  defendant  was  not  entitled  to 
security  for  costs,  although  m  husband  was  i^^pointed  and  named  in  the  proceed- 
ings as  next  friend  of  the  wife.  (fftUlmrt  agt  Newell,  4  How.  93.)  In£an(^  of  a 
plaintiff  cannot  be  proved  as  a  ground  of  nonsuit  on  the  trial.  This  matter  must  be 
pleaded  in  abatement,  or  raisedby  motion  to  set  asidethe  proceedings  for  irregulari- 
ty, as  to  the  appointment  of  a  guardian.  (Theadwell^igt.  Brudur,  ZE.Ik  SmiUi,  596. ) 

Onardian  f»r  inlaat  defendant*— The  facts  upon  which  a  plaintiff 
relies  for  jud^ent  against  infant  defendants,  must  be  established  by  legal  proo( 
notwithstanding  the  attorney  for  the  guardian  of  the  infant  defendants  may  have 
consented  in  writing  that  such  jadgment  be  taken,  upon  the  report  of  a  referee. 
The  guardian's  responsibility  to  the  infants  does  not  help  the  d^culty*  "Where 
the  court  clearly  discover  that  the  interests  of  infants  are  committed  to  a  guardian 
who  is  not  likely  to  protect  them,  he  should  be  removed  and  a  proper  one 
appointed  {Litchfield  agt.  JBurwell,  5  How,  841^  ^e  biebrow  agt  Folger,  6  Abb. 
^8.)  The  appointment  of  a  guardian  to  prosecute  or  defend  for  an  in&nt,  in  an  ao> 
tion  for  partition  of  lands,  is  regulated  by  the  Revised  Statutes.  {See  §  446,  po9L) 

§117.   Who  may  be  Joined  as  plainUfs, 

All  persons  having  «tn  interest  in  the  subject  of  the  action^ 

and  in  obtaining  the  relief  demanded^  may  be  joined  as  plain* 

tiffs,  except  as  otherwise  provided  in  this  title. 

Actions  generally,  and  upon  liUnnction  bond.— The  UVtJi 
aectlon  of  the  Code,  which  declares,  that  "  all  persons  having  an  interest  in  the 
^tUffect  of  the  action,  and  in  obtainine  (A«re^demanded,  may  he  joined  aeplaintiffs,^ 
is  now  the  rule,  as  to  parties,  in  all  cases ;  whether  such  as  were  formerly  tibe  sub- 
ject <of  suits  in  equity  or  of  actions  at  law.  Thus,  where  an  action  is  brought  up*- 
on  an  iz\jnnction  bond,  the  nd^i  of  the  action  being  the cfofmrpesustainedby  the 
plaintiflb  in  consequence  of  the  iiy  unction,  which  prevented  them  from  proceeding 
in  their  business,  all  the  obligees  may  join  as  plaintifife,  notwithstanding  the  claim 
of  one  of  them  is  different,  in  its  character  and  amount,  from  that  of  the  others^ 
{Loomie  agt.  Brown,  16  Barb,  825.) 

Action  of  [nnisance*— Different  parlies  owning  separate  tenements 
affected  by  a  nuisance,  may  join  as  plaintiffs,  to  restrain,  by  injunction,  its  con^ 
tinuance.    {Peek  agt  Elder,  %  Band.  126.) 

.   Action  by  commissioners  of  bi^bxvays  and  corporations. 

•—The  commissioners  of  highways  of  two  towns  cannot  unite  as  plaintifis,  and 
bring  an  action  to  recover  a  penalty  or  forfeiture,  for  an  encroachment  upon  a 
highway,  running  on  a  line  between  such  towns.  {Bradley  agt  Blair,  17  Barb.  480.) 
Different  creditors  of  a  corporation  having  a  common  interest  in  the  relief  sought, 
may  unite  in  the  same  bill    {Conro  agt  Port  Henry  Iron  Company,  12  Barb.  27.) 

Action  by  a  company  or  an  association«*-An  action  for  libel 
against  member!  of  a  company  or  of  an  association,  not  being  partners^  nor  hav« 
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ing  A  oommtmily  of  pectmiAry  interest  wherein  they  could  sustain  damage,  cannot 
he  maiataiDed  by  tnem  jointly,  e.  g.,  charging  that  members  of  a  certain  hose 
eompaay^  without  naming  the  persons  referred  to,  had  committed  a  theft.  Whether 
in  such  case,  any  one  member  of  the  company  could  maintain  the  action,  quer4  f 
{  Ghrand  agl  Beach,  Z  K  D^  Smith,  337.)  Four  persons,  joint  owners  of  a  yessel, 
leased  her,  and  two  of  tiiem  afterwards  brought  suit  for  the  hire ;  held,  that  a  legal 
action  could  only  be  sustained  by  all  four  joining  in  the  suit;  and  that  fewer  than 
all  might  proceed  upon  equitable  rights,  and  enforce  them  in  eqmty,  by  showing 
in  thdLT  complaint  an  excuse  for  not  joining  the  others.  (Coster  agt  N,Y.ii  Erit 
R,R,Oo.%  Jhier,  677,) 

Aetfon  to  recover  a  trust  tand« — ^Where  a  deed  of  trust  provided 
that  the  interest  of  a  fond  should  be  paid  during  Efe  to  the  person  executing  the 
same,  and  directed  the  prindpal  to  be  given  to  third  persons ;  in  an  action,  after  his 
^eath,  by  such  third  persons  to  recover  interest  which  had  accumulated  in  the 
hands  of  the  trustee ;  held,  that  they  could  not  properly  bring  the  action — ^it 
<coold  be  sustuned  only  by  the  personal  representatives  of  the  grantor.  (Cktrk- 
«m  agt  muiull,Z  K  2>.  Smith,  269.) 

Actions  %Y  foreign  governments* — Suits  may  be  brous^ht  in  our 
•courts  by  foreiCT  governments  in  the  federative  name ;  bat  our  proceeoifkgs  must 
be  adapted  to  Uie  ease,  so  as  to  do  iusdce  to  all  parties ;  at,  there  must  be  a  party 
to  the  record,  with  competent  authority  from  his  government,  to  act  on  its  be- 
iiald  Therefore,  the  SepubUc  of  Mexico  may  maintain  an  action  in  the  name  of 
the  republic  as  an  aggregate  body ;  and  the  modes  of  proceeding  in  cases  of  for- 
eign ooiporatioas,  and  of  other  states  of  the  Union,  may  be  resorted  to  for  the 
r^ulations  of  the  practice.  The  language  of  the  Code  admits  of  the  court  treating 
an  tmdertaJcing^  ugned  by  an  admitted  agent  of  a  foreign  government  appointed 
to  sue,  to  be  an  undertalong  on  the  part  of  the  plaintiff.  {Republic  of  Manco  agt. 
Jk  Arrangoit,  11  Hon.  1 ;  5  Duer,  6)4.) 

lnterpiei|der»—- When  a  judgment  of  intei^leader  directs  a  smt  betweea 
A.  and  B.  by  name,  all  persons  may  be  made  parties  who  claim  an  interest  in  the 
property  in  dispute,  whose  presence  is  necessary  to  a  complete  determination  of 
the  controversy.    {Leaviit  agt  JFUher,  4  Duer,  1.) 

Canse  of  action  for  a  mere  tort* — A  cause  of  action  in  no  way 
affecting  property,  but  for  a  mere  tort,  cannot  be  so  assigned  as  to  aathorize  the 
assignee  to  sue  in  his  own  name.  (Sytlcp  agt  Eandcul,  4  Ikier,  660 ;  and  see 
Bant  agt  Baldwin,  17  JEToco.  285.)  But  a  cause  of  actlmi  aeainst  a  common  carrier 
for  negugeBce,  in  not  ddivering  specific  artides  of  personafproperty,  is  anignable, 
(Smith  ^  N:  r,  and  ST.  K  R.  IL  Co.  16  Horn,  277.)  The  right  of  action  for 
money  lost  in  gaming  Is  assignable,  and  not  a  mere  personal  privilege  of  the  loser, 
ivory  markers,  issu^  by  the  keeper  of  a  gaming  establishment  as  representatives 
of  money  deposited  with  him  by  the  players,  wei«  won  by  him ;  held,  that  the 
amount  of  money  whieh  they  represented  was  recoverable  nrom  him  by  the  loser. 
(Meech  agt  Stoner,  19  Jf.  t.  £.  2Q ;  and  see  Guidon  agt.  Wood,  2  Bow.  267; 
J)ueU  agt  Oidlipp,  1  HilL  166;  StUwell  agt  Bwlbert,  18  AT.  F.  £.  ^74.) 

See  notM  to  ^lll  and  US,  ante, 

§  118.   Who  may  be  Joined  as  defendants^ 

Any  peiBon  may  be  made  a  defendant  who  has  or  claims  an 

intereet  in  the  eontroverey  adverse  to  the  plaintiflF^  or  who  is  a 

necessary  party  to  a  eomplete  determination  or  settlement  oi 

the  questions  involved  therein. 

Aetieii  In  nsmre  of  a  creditor's  Ibill.— Where  aeomplaint,  in  the 
nature  of  a  cre^tor^s  biU,  against  the  onginal  debtors  asd  their  assignees,  seeks 
to  set  aaide  the  assignment  made  for  the  benefit  of  creditors,  it  is  not  necessary  to 
make  all  the  creditors  parties  defendant  The  assignees,  in  such  case,  represent 
sSi  the  creditors  interested  in  the  trast  It  would  be  otherwise  if  the  action  was 
to  establish  and  carry  out  the  assignment,  or  for  portions  of  the  trast  fund.  (Bank 
<of  British  North  America  agt  Suydam,  6  How.  S79.)  Where  the  plaintiff  in  a 
judgment  creditoi^s  bill  attempts  to  reach  the  moneys  due  upon  a  mortgage,  which, 
ae  alleges,  has  been  frandnlendy  assigned  by  tlie  debtor,  the  assignee  ^f  the 

21 
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mortgage  nrast  be  made  »  party,  although  he  resides  ovt  of  the-state.    {C^raf  agi^^ 
Schenck,  4  Comst.  460.) 

Action  on  contract  made  Iby  an  Infant.— Whether  a  contract^ 
between  on  infant  and  the  party  with  whom  he  contracts,  is  to  be  regarded  as  ab- 
solutely void  or  merely  Toidable,  any  other  person  cannot  take  advantage  of  the- 
existence  of  such  a  contract,  because  it  is  sufnclent  to  show  that  it  was  made  witl^ 
a  person  whom  the  law  pronomices  incapable  of  contracting.  Therefore  an  infan.^ 
joint  contractor  or  co-partner  may  be  disregarded  entirety,  and  left  ont,  in  bring:- 
iog  an  action  against  the  contractors  or  firm.    {Slocum  agt.  Hooker,  &  Bwo,  167.) 

All  the  parties  mnst  be  alTected  by  the  several  causes  oT' 

action* — ^Several  causes  of  action  can  properly  be  united  in  one  complaint  only 
where  they  each  affect  all  the  parties  to  the  action.    {Code,  §  167.)    It  is  not  dxim— 
cient  that  some  of  the  defendants  be  affected  by  each  or  all  of  them.    AH  the  de- 
fendants  must  be  affected  by  each  of  them  to  warrant  the  unfon  of  them  in  one  suit> 
Accordingly  where  B.,.as  a^ent  of  A.,  and  authorized  to  sell  for  him  a  lot  of  seca- 
rities,  sold  several  parcels  of  them  to  different  persons,  under  different  contracts,  in 
violation  of  the  authority  received  irom  A. ;  held,  on  demurrer,  that  in  an  equitable- 
mrit  to  compel  the  surrender  of  tbem>,  the  cause»of  action  against  the  various  pur- 
ehasers  could  not  properly  be  united;  one  having  no  interest  in  the  case  of  the 
ether :  that  each  purchaser  should  be  sued  separately  from  the  others  r  but  that  the 
agent  or  trustee  who  made  the  transfer  might  be  joined  in  tBe  suit  a^^inst  each  of 
the  purchasers.    (77m  Lexington  and  Big  Sandy  R.  R.  Oo,  agt.  GooSnan,  16  JETow:. 
86.)    Where,  in  an  action  against  four  defendants  to  recover  possession  of  land,, 
the  complaint  stated  that  ene  of  them  unjustly  claimed  title  to- the  preimses,  an^ 
the  others  were  in  possession  under  him,  and  that  the  defendants  unjustly  withheld 
the  possession  from  the  plaintiff;  the  answer  merely  denied  the  allegation  as  to 
withholding  possession,  and  aUeged*  that  the  one  was  the  owner  oC  fti^  entitled  to 
the  premises ;  on  the  trial  it  was  proved  by  the  defendants,  snbjectr  to^  objectibDy 
that  they  occupied  severally  distanct  parcels  of  the  premises ;  had;  that  under  the 
pleadings  the  plaintiff  was  entitled  to  recover  against  all  the  defendantSi,.  If  there 
was  an  improper  joinder  o£  parties,  theobjeetion  should  have  been  raked  by  de- 
murrer or  the  answer.    (Faegate  agt.  The  Herkimer  Mantif,  Co,  2  Kern.  680.)    The 
vendee  and  the  purchaser,  by  ccmtract,  are  both  necessary  parties  in  an  action  to 
stay  waste,  intermediate  the  making  and  completion  of  the  contract.    {Kidd  agi^ 
Dennison,  6  Barb,  9.)    It  is  not  necessary  that  various  causes  of  action  in  one- 
complaint  should  affect  all  the  parties  equally.    It  is  enough  that  th«v  affect  all, 
though  in  unequal  degrees.    That  is  the  case  wherever  there  are  various  incum- 
brances in  a  foreclosure  suit,  or  persons  having  diverse  interests  as  the  owner  of 
the  fee,  and  dowress  or  lessees,  die.    (  Vermeule  act.  Beek,  16  How^  SS&;  and  see 
Bowers  a^.  Tallmadge,  16  Hoto,  826.)    An  action  brought  by  a  judgment  creditor 
to  set  aside,  as  fraudulent  and  void,  several  and  separate  conveyances  of  real 
estate,  made  to  different  grantees  by  the  defendant,  the  judgment  debtor,  so  that 
the  plaintiff  can  satisfy  his  judgment  out  of  such  property,  contains  but  one  eaum 
of  action,  and  the  several  g;rantee8  are  prop^  parties  defendants.    {Jaeot  ag^ 
Boyle,  18  How.  1*06.) 

Action  to  foreclose  niort|pa||^e« — ^The  master's  deed,  upon  a  sale  under 
a  decree  of  foreclosure,  w^'hare  the  same  force  as- a  deed  esecutedOby  themortga- 
gor  and  mortgagee,  and  no  greater ;  and  will  be  a  bar  against  such  persons  only  aa 
were  parties  tiy  the  suit.  A  purchaser  under  a  decree  of  foreclosure  and  sale  in 
equity,  in  the  lifetime  of  the  husbuid,  when  the  wife  is  not  made  a  party,  takes  the 
estate  subject  to  her  equity  of  redemption.  And  in  order  to  bar  her  right  to  re- 
deem, she  IB  a  necessary  party  to-  the  foreclosure  suit.  ^Denton  agt.  Jitmny,  8  Bar$. 
618.)  The  owner  of  the  equity  of  redemption  is  undoubtedly  a  necessary  party  to 
a  suit  for  the  foreclosure  of  a  mortgage.  And  the  objection  of  the  want  of  such 
party  canr betaken  by  the  mortgetfor  who  has  parted  wkh  hk  eqmty  of  redemption ; 
because  he  is  easentially  interested,  under  his  ultimate  liability  for  the  debt,  to  have 
the  title  made  by  the  sale  perfect  against  all  equities,  and  especially  against  the 
entire  equity  of  redemption.  And  nirther,  the  owner  of  the  equity  cSt  redemption^ 
1^  a  deed  unreoordedtX  the  commencement  of  the  suit,  and  at  the  filing  of  the  no- 
tice of /i«  pendenai  is  a  necessary  party.  {Hall  agt.  IfeUon,  14  How.  82.)  In  a 
moHgage  fore<doture  case  the  plaintiff  is  entiUed  to  make  all  persons  parties  de- 
fendants who  have  apparent  liens  upon  the  mortgaged  premises,  or  as  subeeauent 
grantees  or  mortgagees  of  any  part  or  parcel  tiiereof.    Bat  he  ahoold  be  oarend.'  t» 
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that  the  sabeeqnent  deeds  or  mortgages  executed  b  j  the  mortgager,  and  sbowD 
in  the  certificate  of  the  county  clerk,  convey  or  coyer  some  part  of  the  mortgaged 
preraisea.  ( Case  agt.  Price,  1 7  JBTow.  »48.)  All  pereons  who  have  joined  in  a  col^ 
tract  ahonld  be  made  party  defendants  in  an  action  on  the  contract.  The  non- 
joinder can  be  taken  aavantage  of  by  answer,  where  it  does  not  appear  on  the  face 
of  the  complaint.  In  an  action,  however,  for  the  forecloeure  of  a  mortgage,  where 
the  mortgagor  had  previonsly  entered  into  a  written  agreement  with  a  person 
to  convey  the  premises,  held,  that  although  such  person  was  a  proper  party,  the 
emisaion  to  make  him  a  party  would  not  prevent  the  rendition  of  a  valid  jadginent. 
{CrookeugL  aHiggiM,  14  Hwb.  154.  See  NiUt  agt.  Randall,^  C.  R,  31.)  In  a 
vnortgageforecloture  case,  the  general  allegation  in  the  complaint  that  the  defend- 
ants (those  designated)  have  or  claim  some  interest  in,  or  Uen  upon  the  mor^aged 
premises,  which,  if  any,  is  subsequent  to  the  plaintiff's  mortgage,  is  a  sufficient 
statement  of  a  cause  of  action  against  such  defendants.  It  is  well  settled  that  a 
nantee  of  mortgaged  premises,  who  has  assumed  the  paymont  of  the  mortgage, 
19  a  proper  party  to  a  foreclosure,  and  can  be  made  liable  on  such  a  covenant. 
(Dnary  agt.  Clca-k,  16  How.  424.) 

Aetton  wbere  a  sovereign,  or  asovereigit  state,  are  de- 
fendants.— Although  a  sovereign,  or  a  sovereign  state,  in  their  political  capa- 
city, cannot  be  sued  in  the  courts  of  another  state  or  nation,  for  the  purpose  of 
mforeing  any  remedy  against  them,  yet  a  state  may  be  made  defendant  in  an  action 
for  the  purpose  of  giving  it  an  opportunity  to  appear,  and  thus  to  enable  a  court  to 
decide  more  intelligently  and  equitably,  m  relation  to  demands  which  are  sought 
to  be  enforced  against  other  defendants.  States,  as  well  as  individuals,  it  may  be 
presumed  as  a  general  rule,  are  the  best  judges  of  what  affects  their  own  diniity 
and  advantage ;  and  it  may  be  safely  left  to  their  own  sovereign-option  to  deter- 
Bkine  whether  they  shall  take  part  or  not  in  any  judicial  controversy.  It  canno4 
he  ascertuned  until  the  hearine  whether  the  state  shall  exercise  its  option  to  ap- 
pear, or  whether  the  final  adjudicaticMi  can  properly  be  made  without  its  appear- 
ance ;  eoDseqnently,  the  objection  by  demurrer,  that  the  state  is  an  improper 
party,  cannot  be  sustained  at  the  commencement  of  the  action.  (Manning  agl 
Tke  8taU  of  Nicaragua,  14  How.  611) 

Actions  by  and  agralnst  sheriflT  and  his  depnty.— Where  a 

sheriff  is  liable  for  the  trespass  or  misfeasance  of  his  deputy,  both  may  be  sued 
joinUv  for  such  wrongful  act.  (  WaUrfmrv  agt.  Wutervelt,  6  Seld,  598. )  A  deputy 
sheri^,  holding  an  execution,  took  a  bond  running  to  his  principal,  conditioned  to 
indemnify  the  latter  and  all  persons  assisting  him  in  the  premise :  held,  that  an 
action  lies  in  the  name  of  the  sheriff  for  the  benefit  of  the  deputy,  without  any 
assignment  of  the  cause  of  action  by  the  latter.  {Stiltoell  agt.  aurlbert,  18  i^.  Y, 
IL  374.) 

Action  of  ejectment  for  doiv^er* — A  widow's  action  of  ejectment 
for  dower,  under  the  Revised  Statutes,  must  be  brought  afi^aiast  the  actual  occu- 
pant of  the  land  of  which  she  is  dowable,  and  not,  as  in  the  former  action  of  dower, 
against  the  tenant  of  the  freehold.  Where  she  is  entitled  te  dower  in  a  block  of 
lots  in  a  city,  the  action  may  be  maintained  against  the  occupant  of  a  single  floor 
of  a  store  erected  upon  one  of  them,  who  has  hired  it  of  the  owner  for  a  single 
year.     {EUicott  agt.  Moe*tf,  3  Seld.  201.) 

Partition  snits. — In  a  partition  suit  the  eomjplaittt  is  not  bad  for  misjoin- 
der of  actions,  because  it^ts  up  the  claim  of  one  oi  the  defendants  to  a  specific 
Hen  for  moneys  paid  to  extinguish  liens  on  the  premises  sought  to  be  paititioned, 
and  asks  for  an  account  to  be  taken  of  such  advances^  Creditors  holding  liena^ 
simply  as  creditors,  need  not  be  made  parties  at  the  commencement  of  the  suit. 
The  claims  of  one  defendant  may  be  disputed  by  either  of  his  co-defenduits  as  weU 
as  the  plaintiff,  and  these  claims  may  be  trieid  and  settled  in  a  partition  suit,  if 
they  involve  interests  in,  or  liens  oo,  the  property  sought  te  be  partitioned.  (JBo- 
gardue  agt.  Parker,  7  How.  30&.)  When  a  decree  held  binding  upon  any  persona 
not  in  being,  who  might  afterwards  become  entitled  to  share  in  devised  property, 
as  well  as  upon  persons  in  being ;  and  that  the  purchaser  under  a  sale  for  parti* 
tion  took  a  good  title.    {Mead  agt.  MiicheU,  5  Abb,  92.) 

MiTOHXLL,  J.,  in  Vbarhies  agt.  Baxter,  (1  Abb.  45,)  stated  that  this  section  waa 
borrowed  firom  the  chancery  practice,  and  was  intended  to  preserve  the  right  and 
duty  of  a  plaintiff  to  make  parties  all  persons  directly  intOTCSted  in  the  question 
or  controversy  stated  in  the  complaint 
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§  119.  Parties  in  interest  when  to  he  joined.     When  one  or 
more  may  sue  or  defend  for  the  whole. 

Of  the  parties  to  the  action,  those  who  are  united  in  interest; 

must  be  joined  as  plaintiffs  or  defendants ;  but  if  the  eonsent 

of  any  one,  who  should  have  been  joined  as  plaintiff,  cannot  be 

obtained,  he  may  be  made  a  defendant,  the  reason  thereof  bo^ 

ing  stated  in  the  complaint,  and  when  the  question  is  one  of  & 

common  or  general  interest  of  many  persons ;  or  when  the 

parties  are  very  numerous  and  it  may  be  impracticable  to  bring 

them  all  before  the  court,  one  or  more  may  sue  or  defend  for 

the  benefit  of  the  whole. 

AeUoii  agraiiMtsarvlviiiir  Mrtnen— The  sonriTingptrtner,  and  the 
personal  representatives  of  a  deceased  partner,  cannot  be  nnited  as  defendants  in 
an  action  to  recover  a  partnership  debt.  The  surviving  partner  is  alone  liable  st 
law ;  and  it  is  only  when  the  remedies  at  law  against  him  are  exhausted,  that  re- 
lief may  be  had  in  equity  agidnst  the  representatives  of  a  deceased  partner,  {ffi^ 
^im  agt.  JfVeemanf  2  Duer,  650.)  The  rule  that  persons  only  severaUy  liable,  can- 
notlM  included  in  the  same  action  as  parties  defendants,  has  not,  as  a  general 
rule,  been  altered  by  the  Code.  The  only  exceptions  are  those  created  by  section 
120.  (Ztf  Roy  afft  Shaw^  2  JDwr,  626.)  Where  a  co-partnership  executes  a  note 
in  the  name  of  me  firm,  and  one  of  the  partners  dies,  his  executors  cannot  be 
joined  witii  the  surviving  partners,  in  a  suit  upon  the  note,  without  alleging  the 
insolvency  of  the  firm,  or  setting  forth  some  circumstances  to  raise  an  equity  against 
the  executors.  ( Voorhiet  agt  Baxter,  18  Barb.  692;  Mortkouae  agt  BaUau,  16  id 
289.)  It  was,  however,  held  in  Parker  agt  Jackton,  (16  Barb.  SS,)  and  in  Jiieart 
ag^  TowMmdj  (6  How.  460,)  that  upon  a  joint  and  several  demand,  a  suit  in  equity 
might  be  brought  against  both  the  surviving  debtor  and  the  representatives  of  a 
deceased  co^eotor,  without  alle^ng  the  insolvency  of  the  survivor. 

Action  IbT  a  receiver. — Where  a  receiver,  appointed  by  the  court  under 
A  creditor's  bill,  commences  an  action  in  equity,  to  reach  the  equitable  interests 
of  the  judgment  debtor,  in  a  fund  held  in  trust  for  him,  the  judgment  debtor  is  a. 
necessary  party  to  the  action  against  the  trustee.  (  Vanderfoel  agt  Van  Valken^ 
ifwgk,  2  8M.  190.) 

Action  for  specific  perfonnance.— In  an  action  for  specific  per- 
formance of  a  contract  to  convey  several  lots  of  land,  being  part  of  a  tract  owned 
by  one  of  the  defeiidants,  and  upon  which  he  had  fiven  mortgages  prior  to  the  con- 
tract to  sell ;  held,  that  the  prior  mortgageee  were  improperly  made  parties  defend- 
ants to  the  action.  Thev  snould  not  be  involved  in  a  lawsuit  in  anticipation  that 
they  might  foreclose  and  sell  the  pUintiflTs  lots  first  When  they  undertake  pro- 
ceedings touching  the  plaintiff's  rights,  it  will  then  be  time  enough  for  him  to  move. 
(Chapman  agt  Draper ,  10  How.  867.)  A  devitee  claiming  a  specific  performance  of 
A  contract  for  and  tne  rent  and  profits  of  certain  premises  devised  to  him,  in  a  sup- 

glemental  complaint,  is  not  bound  to  make  the  heirs  at  law  parties  plaintiffii  Nor 
I  he  bound  to  make  them  parties  defendants  unless  the  vali£ty  of  the  will  is  to  be 
questioned.  Where  the  plaintiffii  in  the  original  bill  might  have  been  entitled  to 
an  account  of  the  rents  and  profits,  as  prayed,  on  their  death,  the  ri^ht  to  such 
account  would  vest  exclusively  in  their  personal  representatives ;  but  the  personal 
representatives  could  not  unite  with  the  heirs  at  law  or  the  devisees  of  the  real 
estate  as  plaintiffs  in  a  supplemental  complaint  for  such  account  accruing  prior  to 
the  death  of  the  original  plaintiffs.    {Spier  agt  Jtobimon,  9  How.  825.) 

Action  by  and  agrainst  a  corporation.— A  person  being  a  resi- 
dent and  tax  payer  of  the  city  of  Kew-¥ork,  owning  real  and  personal  estate 
therein,  may  fife  his  complaint  for  himself  and  all  others  interested,  in  an  action 
Against  the  corporation  and  others  combining  with  it,  for  the  purpose  of  preventing 
tiieir  disposition  of  the  property  of  the  city  contrary  to  the  charter  of  the  dty,  or 
the  statutes  of  the  state,  or  in  breach  of  the  duties  of  the  corporation  as  ^uaH  tms- 
ieet,  when  this  onlawM  disposition  will  cause  a  loss  to  the  city.    The  same  prin- 
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(dple  wiU  allow  also  an  action,  after  the  design  of  the  defendants  is  partly  accom- 
plished, even  by  the  execution  of  a  deed,  for  the  purpose  of  preventing  any  title 
beiiig  set  np  under  that  deed,  and  to  eanse  the  defenaants  to  do  such  other  acts 
as  may  be  necessary  to  redress  a  wrong  done,  or  about  to  be  done,  to  the  city.  A 
governor  of  the  almshouse  of  the  City  of  New-York  cannot  purchase  for  himself 
alone  or  for  himself  and  others,  real  estate  belonging  to  the  corporation  of  the  city. 
A.  deed  given  upon  such  a  purchase  cannot  be  sustained.    The  law  which  de- 
clares that  no  head  of  departaient,  or  other  officer  of  the  corporation,  shall  be  di- 
rectly or  indirectly  inter^rted  in  the  purchase  of  any  real  estate,  or  other  property 
belonging  to  the  corporation,  includes  the  ten  governors  of  the  almshouse— they 
ar«  the  chief  officers  of  the  executive  department  of  the  corporation,  known  as  the 
alznshoQse  department    (Rootevelt  agt.  Vamum,  12  JEToto.  469.)    The  rule  whidi 
permitfl  the  omission  of  parties  interested  in  the  question  litigated,  and  the  filing 
of  A  bill  by  one,  in  behalf  of  all  others  interested,  is  adopted  from  necessity,  to  pre- 
Tent  a  failure  of  justice.    {Bcfuton  agt.  City  if  Brooklyn,  15  Barh.  S75.)    The 
statutes  of  1849  and  1851,  authorizing  joint  stock  and  other  companies  and  associ- 
ations of  seven  or  more  persons  to  sue  or  be  sued  in  the  name  of  their  president  or 
treasurer,  conferred  upon  those  officers  no  right  to  sue,  except  in  cases  where  the 
Bhareholders  or  associates  could  before  have  prosecuted.    The  intent  of  those 
statutes  was  to  obviate  the  inconvenience  of  joining  all  the  shareholders  or  associ- 
ates as  parties ;  to  facilitate  an  existing  right  of  action,  and  not  to  create  a  new 
one.    (Coming  agt.  Greene,  28  Barb,  88.    See  Oiraud  agt  Beach,  8  S,  D.  Smith, 
S37;  and  see  downing  agt.  Mann,  8  E.  D.  Smith,  36.) 

Actiens  Iby  and  against  executors  and  administrators.— 

By  Uie  laws  of  1888,  {p,  108,)  it  is  not  necessary,  in  actions  by  or  against  execu- 
tors or  administrators,  to  join  those  as  parties  to  whom  letters  testamentary 
have  not  been  issued.  Where  an  executor  dies,  having  in  his  hands,  at  the  time. 
metetM  belonging  to  the  estate  he  represented  as  such  executor,  although  the  sur- 
viving executors  have  a  right  to  such  assets,  they  cannot  treat  the  claim  as  an  or- 
dinary debt  liquidated  and  ascertained  to  be  recovered  by  a  common  law  action. 
Such  a  claim,  not  beine  the  subject  of  a  common  law  action,  is  not  one  which  the 
I^;al  representatives  of  the  deceased  executor  are  bound  to  refer,  under  the  act 
concerning  the  duties  of  executors  and  administrators,  in  the  payment  of  debts 
and  legacies.    (Sonde  agt.  Craft,  18  Sow.  438.) 

Action  to  foreclose  a  mortgragre. — One  who  claims  adversely  to 
the  title  of  the  mortgagor,  and  prior  to  the  mortgage,  cannot  properly  be  made 
a  party  defendant  for  the  purpose  of  trying  the  vui£ty  of  such  adverse  claim,  in 
an  action  to  foreclose  the  mortgage.  (Coming  agt.  Smith,  2  Seld.  82 ;  and  eee 
Gate  agt  Friee,  17  How,  348;  J>rury  agt.  Clark,  16  jffow.  424.) 

'iriiat  plaintiff  mnst  shoir  wbo  snes  for  liimself  and 

OtlierSw — It  eeeme,  section  119  of  the  Ck)de  ought  to  be  construed  as  merely  re- 
eoacting  the  rules  that  otherwise  might  have  been  held  to  be  abolished,  which  pre- 
viously to  the  adoption  of  the  Code,  prevailed  in  courts  of  equity,  and  consequently 
that  it  is  to  suits  equitable  in  their  nature  that  the  provisions  in  the  section  should 
stiU  be  exclusively  applied*  To  enable  a  plaintiff  to  bring  a  suit  in  his  own  right, 
and  on  behalf  of  others  having  a  common  interest,  it  is  not  sufficient  to  allege 
that  the  other  parties  are  so  numerous  that  it  would  be  impracticable  to  bring 
thrai  all  before  the  court,  but  the  nature  of  their  common  interest  must  appear  to 
be  such  as  would  entitle  them,  were  they  all  before  the  court,  to  maintain  the  ac- 
tion in  thdr  own  right,  or  in  their  own  names.  (Habicht  agt.  Femberton,  4  Sand,  667.) 

§  120.  One  action  may  inchtde  different  parties  to  commer- 
cial paper. 

Persons  severally  liable  upon  the  same  obligation  or  instru- 
ment, including  the  parties  to  bills  of  exchange  and  promis- 
sory notes,  ^^^J^  aU  or  any  of  them,  be  included  in  the  same 
action,  at  the  option  of  the  plaintiff. 

Ualbiiity  of  different  parties  to  a  promissory  note,  Ibond 
and  ipaarantjr* — ^The  engagement  of  successive  parties  to  a  promissory  note 
is  not  joint,  nor  does  the  statute  authorizing  a  joint  action  against  all,  make  il  9e* 

b2 
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That  act  applies  only  to  the  semedy  of  the  party  prosecoting,  and  haa  no  effec!^ 
upon  the  promises  of  the  prior  parties  to  each  ower,  or  to  their  rights  and  re^ 
sponsibilities  as  between  each  other.    (KeUey  agt.  Bradbury,  21  Barb.  581.)     Tli9 
120th  section  of  the  Code  specifies  in  what  cases  parties  severally  liable  opon  tlie 
same  instrument  may  be  united.    It  runs  thus :  **  Persons  seyerally  liable  upon 
the  same  obligation  or  instrument,  including  the  parties  to  bills  of  exchange  and 
promissory  notes,  may  all  or  any  of  them  be  included  in  the  same  action,  at  tlie 
option  of  the  plaintiff."    At  common  law  the  holder  of  a  promissory  note  or  bill 
of  exchange  could  not  unite  in  the  same  action  the  maker  and  indorser,  drawer 
and  acceptor.    This  was  first  permitted  as  a  general  thing  by  the  act  of  April 
25,  1832,  {Laws  of  18S2,p.  489,  §  1,)  and  is  now  adopted  by  the  Ck>de.    At  com- 
mon law,  also,  wnen  a  covenant  was  entered  into  by  two  or  more  eeverally^  and 
not  joiatly,  a  joint  action  against  them  could  not  be  maintained.    {Leigh! e  AT.  J*. 
663 ;  1  East.  226,  227,  per  Lord  Kenyan.)    This  principle  was  intended  to  be 
changed  by  the  120th  section  of  the  Code,  so  as  to  permit  the  plaintiff  to  indade, 
in  the  same  action,  all  or  any  of  the  parties  eeveriuly  liable  upon  ihe  same  obli- 
gation or  instrument.     So,  also,  at  common  law,  when  the  contract  was  f'ottU  emd 
ieveral,  the  plaintiff  must  sue  each  separately,  or  all  together.    He  could  not,  for 
example,  maintain  an  action  against  two  or  three  parties,  to  a  joint  and  several 
contract     (1  Chit  PI.  80 ;  8  TH.  782 ;  1  Sound.  291,  /.)    This  prindple,  which 
has  been  good  law  from  the  time  of  the  year  books,  was  changed  by  the  120th 
section  of  the  Code.    The  plaintiff  is  now  allowed,  at  his  option,  to  sue  any  one 
or  more  in  the  some  action.    But  the  changes  thus  introduced  by  the  Code  do 
not  reach  the  case.    Neither  of  the  instruments  set  up  in  the  complaint  is  a  bill 
or  promissory  note.    They  are  both  specialities.    Nor  are  they  one  and  the  same 
instrument.    They  are  different  instruments,  and  each  expresses  an  obligation 
different  from  the  other.     It  has  not  been  urged  that  at  common  law,  a  joint 
action  could  be  maintained  against  the  principal  and  his  guarantor,  when  the  ob- 
ligation was  created  by  different  instruments.    No  case  can  be  found  which  gives 
countenance  to  such  a  joinder  of  actions  or  parties.    As  the  defendants  are  Im- 
properly  united  on  common  law  principles,  and  are  not  within  the  saving  grace  of 
the  Code,  the  demurrers  are  well  taken.    Judgpaent  for  the  defendants  on  demur- 
rer to  the  complaint,  with  leave  for  the  plaintiff  to  amend  on  the  payment  of  costs. 
Per  WiLLARD,  J.    (iJe  Ridder  agt.  Schermerftom,  10  Barb.  640.)    A  promissory 
notCt  and  a  piaranty  of  payment  written  upon  it,  are  different  instruments,  ana 
impose  distmct  and  different  obligations.    A  joint  ocrfton,  therefore,  against  the 
maker  and  guarantor,  cannot  be  maintained.    The  Code  does  not  allow  a  joint 
action  against  several,  unless  they  are  Uable  upon  the  same  obligation  or  instm- 
ment,  in  which  case  a//  or  any  of  them  may  be  included  in  the  same  action,  at 
the  option  of  the  plaintiff.     (Allen  agt.  Fosgate,  1 1  How.  218;  and  see  Grant  agt. 
HotchkisSy  15  How.  292.)    Under  the  120th  section  of  the  Code,  aU  or  any  of  the 
parties,  severally  liable  upon  a  bond,  may  be  included  in  the  same  action.    That 
38,  the  section-  applies  as  well  to  bonds  as  to  bills  of  exchange  and  promissory 
notes.  (Brainard  agt.  Jones,  \lHo».  669 ;  and  see  Baxter  agt.  Snaek,  17  How,  669.) 


Judgment  against  several  promissors. — Several 'promissors 

can  be  proceeded  against  in  one  action,  and  a  joint  judgment  recovered.  Jt  seems, ' 
therefore,  that  where  the  defendants  are  complained  against  as  joint  promissors, 
and  the  evidence  shows  that  the  promise  was  not  ma£  jointly,  but  by  each  de- 
fendant separately,  the  variance  between  the  pleading  and  proof  would  be  disre- 
garded or  cured  by  allowing  an  amendment,  where  tLeir  liabilities  as  between 
themselves  would  not  be  altered  by  this  form  of  recovery  against  them.  {Down- 
ing agt.  Mann,  3  E.  B.  Smith,  86.)  The  rule  that  persons  severally  liable  only 
cannot  be  included  in  the  action  as  parties  defendants,  as  a  general  rule,  has  not 
been  altered  by  the  Code.  The  only  exceptions  are  those  created  by  section  120. 
(Le  Boy  agt.  Shaw,  2  Ihier,  626.) 

.  §  121 .  Action  when  not  to  abate  by  d-eath,  marriage^  or  other 
disability.    {Amendment  of  1862  in  italics.) 

No  action  shall  abate  by  the  death,  marriage  or  other  disa- 
bility of  a  party,  or  by  the  transfer  of  any  interest  therein,  if 
the  cause  of  action  survive  or  continue^    In  case  of  death,  mar- 
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riage,  or  other  disability  of  a  party,  the  court,  on  motion,  at 
any  time  within  one  year  thereafter,  or  afterwards,  on  a  supple- 
mental complaint,  may  allow  the  action  to  be  continued  by  or 
against  his  representative  or  successor  in  interest.  In  case  of  any 
other  transfer  of  interest,  the  action  shall  be  continued  in  the 
name  of  the  original  party ;  or  the  court  may  allow  the  person 
to  whom  the  transfer  is  made  to  be  substituted  in  the  action. 

After  a  verdict  shall  be  rendered  in  any  action  for  a  wrong, 
eoch  action  shall  not*  abate  by  the  death  of  any  party,  bnt  the 
case  shall  proceed  thereafter  in  the  same  manner  as  in  cases 
wh'ere  the  cause  of  action  now  survives  by  law. 

At  any  time  after  the  deaths  marriage^  or  other  disability  of 
the  party  plaintiff y  the  court  in  which  an  action  is  ptnding^ 
upon  notice  to  eiush  persons  as  it  may  direct^  and  upon  appli- 
cation of  any  person  aggrieved^  may^  in  its  discretion^  order 
that  the  action  be  deemed  abated,  unless  the  same  be  Cfmtinued 
by  the  proper  parties  J  within  a  time  to  be  fixed  by  the  court — 
not  less  than  six^  months^  nor  eoDceeding  one  year  from  the 
granting  of  the  order. 

In  actlens  of  ^ectmeiit  and  we^fleriwt^-'Held,  that  it  is  equally 
necessary  under  this  section;  as  under  the  Revised  Statutes  (2  R.  8,  308  §  32,  in 
aaions  of  ejeetmenif)  to  show  that  persons  asking  to  be  made  plaintiffs,  have  rue- 
teedsd  to  the  title  of  the  deceased  plaintiif.  And  the  persons  applying  are  bound 
to  show  a  clear  prima  faeie  case,  before  they  can  be  permitted  to  come  into  the 
litigation.  Where  it  is  asked  that  A.  B.  and  C.  D.  be  substituted  as  plaintiffs, 
and  in  case  that  cannot  be  done,  then  that  the  court  determine  which  of  the  two 
was  the  legal  successor  to  the  title ;  it  is  asking  more  than  should  be  required  of 
the  court.  An  in£uit  ton  of  a  deceased  plaintiff,  claiming  as  heir,  and  a  devisee  in 
trusty  claimii^  under  the  will  of  the  deceased  plaintiff^  both  cannot  be  substituted 
as  plunti£&,  because  their  claims  are,  to  some  extent,  hostile  to  each  other — at 
'  least  are  not  in  harmony.  And  where  it  appeared  that  the  son  was  an  alien,  and 
thereby  incapable  of  inheriting  lands  in  this  state,,  and  the  trustee  under  the  wUl 
.  did  not  take  the  legal  estate,  but  only  a  power  in  trust ;  held,  that  neither  could  be 
substituted  as  plaintiff,  in  place  of  the  deceased  plaintiff!  {8t.  John  agt.  Croel,  10 
How.  253.)  An  action  brought  a^nunst  a  sole  defendant,  to  recover  the  possession 
of  land,  may  be  continued,  after  tiie  death  of  the  defendant  intestate,  against  his 
heir-at-law  elidming  to  have  succeeded  to  his  legal  rights  and  to  own  the  land. 
(Waldorpk  agt  Bortle,  4  ffow.  358.)  And  see.^«A  agt  Cook,  (3  Abb.  889,)  where 
it  was  held  that  in  such  an  action  the  widow  need  not  join  with  the  heirs  on  ap- 
plication to  continue  the  action,  Bnt  it  was  held  in  Futnam  agt.  Van  Buren,  {7 
Sow,  31,)  in  relation  to  the  death  of  a  sole  defendant,  that  in  an  action  under  the 
€k)de  to  rdcover  the  possession  of  land,  corresponding  to  the  former  action  of 
ejectment,  the  death  of  a  sole  defendant  abates  the  action,  and  it  cannot  be  con- 
tinued, under  section  121  of  the  Code,  against  his  heirs-at-law,  as  his  successors 
in  interest.  If.the  heirs  in  such  case  be  iniSuits,  and  out  of  possession,  and  do 
not  themselves  ask  to  be  substituted,  it  seems  they  could  not  be  substituted  on* 
the  motion  of  the  phuntiff,  until  they  shall  have  had  an  opportunity  to  elect 
whether  they  will  continue  the  action  by  being  made  parties,  or  abandon  it.  The 
death  of  the  party  revokes  the  appointment  of  his  attorney.  The  attorney  of 
the  ancestor  does  not  become  the  attorney  of  the  heirs,  without  a  new  appoint- 
ment. And  it  was  held  in  Hopkins  agt.  Adams,  decided  in  the  superior  court  in 
October,  1857,  (6  Ahb,  351,)  tnat  an  action  aeainst  a  sole  defendant  for  the  re- 
covery of  personal  property  entirely  abates  if  the  defendant  dies  before  verdict 
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or  judgment ;  and  the  court  has  no  aathority  to  order  a  oontinaance  of  the  action 
against  the  legal  representatives  of  the  defendant 

Jndgrment  in  favor  of  suririvinff  plaiiiUII^  when  ir^ 

regnlar*— ^Where  one  of  sereral  plaintl£&  dies,  pending  an  action,  the  cause 
of  which  saryives,  and  the  defendant  enters  judgment  against  all,  no  order  to 
proceed  in  fi&Yor  of  the  sunriyinffplaintifEB  having  been  made,  the  judgment  is 
irregular,  and  mmt  be  tet  atide.  The  jodement  cannot  be  amended,  and  allowed 
to  stand  as  againft  the  surviving  plaintifiS,  because  \\,\a^  joint  judgment.  (Holme$ 
and  Palmer  &gt.  HonU,  8  Hmo.  S83.) 

HThen  acitlon  may  be  continned  in  flivor  of  snnrivinir 

S^laintilTs. — ^By  the  death  of  one  of  the  plaintiffs  and  one  of  the  members  of  a 
rm,  the  right  by  the  remaining  members  to  continue  the  prosecution,  if  the  right 
of  action  continues,  remains  unaffected.  No  leave  to  continue,  under  section  121 
of  the  Code,  is  necessary,  becausp  no  one  is  to  be  substituted*  A  suggestion  on 
the  record  is  sufficient.  Section  121  applies  only  in  the  case  where  a  representa- 
tive or  successor  of  the  deceased  is  to  be  substituted  as  a  party.  {Taylor  a^. 
Church,  9  How.  190.)  In  case  of  a  transfer  of  the  interest  of  the  plaintiff  in  the 
subject  of  the  action,  it  is  optional  with  the  court,  on  the  death  of  the  plainti^ 
whether  or  not  to  allow  the  assignee  to  be  substituted,  and  the  action  continued 
in  his  name ;  and  on  the  application,  the  defendant  should  be  heard  and  his  inter- 
ests taken  into  account.  {Sheldon  agt.  Havent,  7  Hous.  268.)  The  representatives 
of  a  deceased  plaintiff,  who  dies  pending  the  action,  have  no  right  to  elect 
whether  it  shall  stand  revived  or  not ;  the  defendants  are  entitled  to  have  the 
suit  continued  in  the  name  of  the  plaintiff's  representative.  {Ridgtvsay  agt. 
Bvlhley,  id,  269.) 

On  llie  deatli  of  a  sole  defendant* — If  a  sole  defendant  die  pend- 
ing an  action,  after  issue  joined  therein,  and  before  trial,  his  personal  representa-  . 
tives  have  no  right  to  an  order  requiring  the  plaintiff  to  continue  the  action 
'against  them,  as  the  defendants  therein.    In  such  a  case,  the  plaintiff  at  hla 
election  may  require  that  it  be  discontinued.    {Keene  agt.  La  Forge,  16  ^010. 377.) 

Application  to  exisUngr  suits  (previous  to  1848)  held  nii- 
COnsiitntiOnal. — ^The  121st  section  of  the  Code  of  Procedure,  so  far  as  it  is 
made  applicable  to  existing  suits  commenced  before  the  Code  took  effect,  and  to 
transfers  of  interest  made  before  that  time,  is  unconstitutional.  ( Vroom^n  agt 
JoneM,  6  How.  969.) 

A  motion  to  continue  an  action  wbicli  sunrivesy  does 

not  involve  the  merits* — An  administrator  of  a  deceased  plaintiff,  in  an 
action  of  assumpsit,  may  have  leave  to  continue  the  action,  under  section  121  of 
the  Code,  if  he  snows  a  cause  of  action  which  gtirvivee,  notwithstanding  it  appears 
by  the  defendant's  affidavits  that  the  original  plaintiff  in  his  lifetime  had  assigned 
the  demand  before  the  commencement  of  the  suit  The  objection  of  the  defend- 
ant goes  to  the  foundation  of  the  action,  and  the  court  cannot  try  the  merits  of  a 
cause upoir affidavits.  {Wing  ftgt.  Ketcham,  3  How.  386.)  Section  121  of  the 
Code  allows  the  court  to  continue  the  action,  on  motion,  at  any  time  within  a  year  ' 
after  the  death  of  a  party ;  and  after  the  year,  it  allows  a  continuance  on  a  sup- 
plemented complaint.  This  section  is  a  limitation  upon  the  powers  of  the  court — 
the  motion  to  continue  mutt  be  made  within  the  year.  {To  the  same  effect,  see  the 
decision  in  Greene  agt.  Bates,  7  How.  Pr.  H.  296. )  Section  174  of  the  Code  allows 
the  court,  in  its  discretion,  to  permit  certain  things  to  be  done  after  the  time 
limited  by  this  act ;  but  it  would  not  do  to  apply  that  section  to  section  121,  for 
it  would  utterly  nullify  the  provisions  of  the  latter  section.  (Coon  agt.  Knapp, 
18  How,  175.) 

Ansiffnment  of  action,  pendente  lite.— When  j»efu28n<6/»7e,  in  an 
action  on  contract,  the  plaintiff  self  and  assign  the  subject  matter  of  the  action  to  a 
third  person,  he  will  not  be  substituted  as  plaintiff,  on  motion  of  the  plaintiffs  to  the 
recora,  and  without  notice  to  him.  The  alleged  purchaser  is  the  person  to  move  for 
substitution ;  and  he  should  do  so,  on  notice  to  the  plaintiffs,  as  well  as  to  the  de- 
fendant. Even  in  such  a  case,  it  is  not  a  matter  of  course  to  order  a  substitution  with> 
out  imposing  any  conditions.  {Howard  agt.  Taylor,  11  How.  880.)  The  court  has 
the  power  to  admit  an  assignee  of  an  interest  in  a  cause  of  action  pendente  lite  to  be 
made  a  party  to  the  suit,  upon  his  own  application.  Ingraham,  F.  J.,  dissented.. 
{McQown  agt.  Leavenworth,  2  E.  D.  Smith,  24.)  When  the  plaintiff  transfers  his 
interest  in  the  cause  of  BjciXon  pendente  lite,  it  is  entirely  a  matter  of  discretion  with 
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I 

I-  • 

the  ooQit  whether  the  assignee  shall  he  sahstitnted  as  plaintiff.,  {Murray  agt.  Oene- 
I  ral  Mvt,  Ins.  Co.  2  Duer,  607 ;  and  tee  Homfagtr  agt  Homfager,  1  C.  R,  N.  8. 180.) 

I :  Where  a  plaintiff,  after  suit  hroosht,  transfers  his  interest,  the  assi^eee  should  not 

I  be^  allow^  to  he  suhstituted  as  plaintiff,  where  the  ohject  principally  is  to  make  the 

original  plaintiff  a  witness.  Under  section  121,  the  court  possess  a  discretionary 
power  in  snch  cases.  (Harru  act.  Bennett^  6  How.  220.)  In  case  of  a  transfer 
of  tlie  interest  of  the  plaintiff  in  uit  snhject  of  the  action,  it  is  optional  with  the 
court,  on  the  death  of  Uie  plaintiff,  whether  or  not  to  allow  the  assignee  to  he 
Bobstitated,  and  the  action  continued  in  his  name ;  and  on  the  application  the 
defendant  should  he  heard,  and  his  interest  taken  into  account  {Phelpt  agt. 
Ba9eH9,  7  ^4710.  268.)  Since  the  decision  of  the  court  of  appeals,  in  McKee  agt 
Judd{^  Kern.  622),  all  demands  arising  from  injuries  to  property  are  assignable ; 
and  when  assigned,  the  action  is  properly  brought  in  the  name  of  the  assignee. 
ITay  agt  TV-oy  and  Boston  BR.  Co.,  24  Barb.  882.) 

Mn  actions  for  piirtltiOB. — ^Where  one  of  several  defendants  in  parti- 
tion dies  pending  the  action,  all  that  is  necessary  to  put  the  case  in  a  position  to 
proceed  ia  to  obtain,  within  a  year,  an  order  under  section  121  of  the  Code,  that 
the  action  be  continued  against  those  who  have  succeeded  to  the  interest  of  the 
deceased  party.    It  is  usual  to  g^ve  notice  of  such  application ;  but  where  the  sur- 
TiTing  defendants  have  no  interest  in  the  question,  and  would  have  no  right  to 
resist  a  motion  for  a  supplemental  complaint,  notice  is  unnecessary.    Where  such 
application  is  made  witnm  a  year  after  the  death  of  the  party,  a  suppletnental  eom- 
jiaint  is  unnecessary.    (See  to  the  tame  effect  Coon  agt.  Xnapp,  1 3  Aovf.  176.)    But 
where  a  supplemental  complaint  and  an  amendment  of  the  original  are  obtained  in 
snch  case,  which  does  not  change  the  material  facts  in  the  original,  and  the  amend- 
ments are  immaterial,  a  party  who  has  not  been  served  with  notice  of  such  appli- 
cation, but  whose  interests  are  protected  by  the  judgment  in  partition,  cannot  be 
"   permitted  to  interfere  to  set  aside  the  judgment,  on  the  ground  of  a  want  of  such 
notice.     {Gordon  agt.  Stirling,  13  How.  406.) 

TMs  section  not  'applicalble  to  the  court  of  appeals.— 

"Where  a  party  in  a  cause  dies  after  the  return  is  filed  in  this  court,  the  court 
haying  obtained  jurisdiction,  has  the  power  to  allow  its  legal  representatives  to 
he  substituted.  It  teems  that  section  121  of  the  Code  does  not  apply  to  this  court. 
{BasHngt  agt.  MeKinley,  Court  ofAppecUt,  8  How.  176.) 

Proceedingrs  I'Fliere  canse  of  action  does  not  sunriTe.— 

Where  the  cause  of  action  does  not  survive,  and  some  of  the  plaintiffs  die,  but  the 
cause  of  action  continues  as  to  the  survivors,  the  latter  cannot  be  compelled  to  re- 
vive the  snit  against  the  lesal  representatives  of  the  deceased  plaintiffs.  The  sur- 
viyors  may  proceed  with  their  suit,  and  the  bill  may  be  dismissed  for  want  of 
prosecution,  out  not  for  neglect  to  revive  it.  The  defendants  have  the  privilege  in 
such  a  case  of  making  application  by  petition  (for  section  121  does  not  apply  to  such 
a  case)  to  have  an  order  requiring  the  legal  representatives  to  show  cause  why  the 
suit  should  not  stand  revived  in  their  names,  or  that  the. bill  be  dismissed  so  far 
as  the  defendants*  interests  are  concerned.    (  Williamton  agt.  Moore,  6  Sand  647.) 

An  order  allonriniT  actions  to  Ve  continued  is  appeal- 
able*— ^An  order,  made  at  special  term,  allowing  actions  to  be  continued  in  the 
name  of  the  surviving  plaintiffs,  and  admitting  oiUiers  in  place  of  a  deceased  plfun- 
tdff,  is  appealable,  because  it  affects  a  tubttantial  right.  {  Code,  §  349 ;  St.  John  as^t. 
Croel,  10  How.  263.)  Where,  in  an  action  for  slander,  the  plaintiff  obtained  verdict 
and  judgment,  from  which  the  defendant  appealed  to  the  general  term ;  and  pend- 
ing the  appeid  the  defendant  died ;  on  a  motion  to  continue  the  action  in  the  name 
of  the  personal  representatives  of  the  deceased  defendant  {Code  §  121,)  held,  that 
although  it  was  not  necessary  in  respect  to  the  pending  appeal,  yet  that  the  per- 
Bonal  representatives  should  oe  allowed  to  be  made  parties  in  reference  to  a  further 
appeal  if  they  desired.  (i/t/2<r  agt.  Ounn,  7  How.  169.)  It  was  held  in  MeGown 
agt  Leavenworth  (2  JS.  D.  Smith,  24,)  that  the  granting  of  an  order  admitting  an 
assignee  of  an  interest  in  a  canse  of  action  pendente  lite,  as  a  party,  rested  in  the 
discretion  of  the  court,  and  was  not  appealable.    Ingraham,  F.  J.,  distented 

.  Hrhen  imprtsonment  abates  a  civil  snIt.— In  C^Brien  agt. 

Hagan  (1  Duer,  664,)  it  was  held  that  the  effect  of  the  provision  of  the  Revised 
Statutes  (2  R.  8.  §  19,  p.  701)  which  suspends  all  the  civil  rights  of  a  person  con- 
victed and  sentenced  to  the  state's  prison  for  a  term  of  years  for  a  felony,  during 
the  term  of  his  imprisonment,  was  to  abate  the  suit,  and  consequently  that  no 
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farther  proceeding  could  be  had  therein,  until  it  was  properly  revired.    (Murray 
agt.  General  MtLt.  Iru.  Co.,  2  Jhter,  607.) 

Practice  iirhen  sajpplemeiital  complaint  becomes  ne« 

cessarjr. — The  Code  (section  121)  provides  that  an  action  may  be  continued  by 
or  against  the  representative  of  a  deceased  party,  on  motion,  at  any  time  within 
one  year,  or  afterwards,  on  a  tupplemsntal  complaint;  but  is  silent  as  to  the  prac- 
tice to  be  pursued,  when  such  supplemental  complaint  becomes  necessary  by  the 
lapse  of  the  year  without  revival.  Held,  that  the  former  practice  in  chancery  most 
be  regarded  as  furnishing  a  mode  of  prooeedln?  in  such  case.  The  court  accord- 
ingly ordered  such  supplemental  complaint  to  oe  filed  within  thirty  days,  or  that 
the  complaint  in  the  ori^nal  suit  be  oismissed.  {Ore^n  agt.  Batet,  *l  How.  296.) 
In  Johnson  agt.  WUlianu  (2  Ahh,  229),  it  was  held  that  an  application  to  the  court 
was  necessary,  for  leave  to  continue  by  supplemental  complaint.  Where  one  of 
several  defendants  died  pending  the  reference  of  an  action,  which  survived  to  hia 
legal  representatives,  and  the  surviving  defendant  who  had  appeared  and  answered, 
moved  the  court  for  a  dismissal  of  the  complaint  as  aednst  him,  the  plaintiff  hav- 
ing neglected  to  proceed  and  brine  in  the  heirs  or  devisees  of  the  deceased  defend- 
ant, either  bv  motion  or  by  supplemental  complaint ;  tiie  court,  in  order  to  set 
the  plaintiff  m  motion,  if  he  ever  intended  to  start,  directed  an  order  that  the  com- 
plaint be  dismissed  as  to  the  moving  defendant  with  costs,  unless  the  plaintiff 
within  sixty  days  from  the  service  of  the  order  obtain  leave,  and  file  a  supple- 
mental complaint,  and  issue  a  summons  thereon  against  the  persons  representing 
the  interest  of  the  deceased  defendant  (Chapman  agt.  Foster,  16  How.  241,  and 
tee  Guild  agt.  Parsons,  16  ^010.  882;  Palmer  agt.  Murray,  18  How.  545.) 

§  122.  Court  when  to  decide  controversy  or  to  order  other 
parties  to  he  brought  in. 

The  court  may  determine  any  controversy  between  the  par- 
ties before  it,  when  it  can  be  done  without  prejudice  to  the 
rights  of  others,  or  by  saving  their  rights,  but  when  a  complete 
determination  of  the  controversy  cannot  be  had  without  the 
presence  of  other  parties,  the  court  must  cause  them  to  be 
brought  in.  And  when,  in  an  action  for  the  recovery  of  real 
or  personal  property,  a  person  not  a  party  to  the  action,  but 
haying  an  interest  in  the  subject  thereof,  makes  application  to 
the  court  to  be  made  a  party,  it  may  order  him  to  be  brought 
in  by  the  proper  amendment. 

.  A  defendant,  against  whom  an  action  is  pending  upon  a  con- 
tract, or  for  specific,  real  or  personal  property,  may  at  any  time 
before  answer,  upon  affidavit,  that  a  person,  not  a  party  to  the 
action,  and  without  collusion  with  him,  makes  against  him  a 
demand  for  the  same  debt  or  property,  upon  due  notice  to  such 
person,  and  the  adverse  party,  apply  to  the  court  for  an  order 
to  substitute  such  person  in  his  place,  and  discharge  him  from 
liability  to  either  party  on  his  depositing  in  court  the  ajnount 
of  the  debt,  or  delivering  the  property,  or  its  value,  to  such 
person  as  the  court  may  direct ;  and  the  court  may,  in  its  dis- 
cretion, make  the  order. 

As  to  the  rights  of  defendants  and  third  persons  after 

Judgement* — ^If  a  non-resident  defendant,  within  one  year  from  the  entry  of 
judgment,  is  allowed  to  come  in  and  defend,  that  fact  of  itself  does  not  open  the 
judgment,  nor  stay  proceedings  upon  the  execution.  But  a  third  person  asking 
to  come  in  and  defend  or  contest  the  pontiff's  claim,  must  do  so  h^ore  judgment. 
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iOartwell  agt.  Neville,  12  JSbtD.  446).  When  a  judgment  is  frandnlent  or  is  invalid 
Dy  reason  of  some  substantial  defect,  it  will  be  set  aside  on  the  application  of  any 
party  interested  in  impeaching  it    {Bridtnbeeker  agt  Maton,  16  //ow.  208.) 

Jk»  to  personfil  not  parties* — A  person  not  a  party,  but  haying  an  in- 
terest, cannot  be  made  a  party  to  an  action,  under  section  122  of  the  Code,  where  the 
Acdon  is  on  contract,  express  or  implied,  for  the  recovery  of  money.    That  section 
must  be  confined  to  actions  for  the  recovery  of  "  real  or  personal  property,"  that  is, 
Ibr  tpeeijie  personal  property.    (Jvdd  agt.  Younff,  7  ZTov.  79.)    The  provision  of 
section  122  of  the  Code,  "  tnat  when  in  an  action  for  the  recovery  of  real  or  per- 
ecMial  property,  a  person,  not  a  party  to  the  action,  but  having  an  interest  in  the 
Bubject  thereof,  makes  application  to  the  court  to  be  made  a  party,  it  may  order 
him  to  be  brought  in  by  the  proper  amendment,"  must  be  construed  to  extend  only 
to  tctfons  for  the  recovery  oftpeeifie  real  or  personal  property,   (l^allman  agt.  Hoi- 
litia-y  9  Hint,  508.    See  Davie*  agt.  Mayer,  dtc,  N,  K,  2  Dwr,  668,  a>.<f  3  Xhier,  121.) 
Camses  of  action,  seeking  to  charge  the  defendant  individually,  and  also  as  executor, 
cannot  be  united.     (McMahon  agt.  Allen,  12  How,  89.)    In  an  action  against  an 
executor,  for  the  recovery  of  a  legacv  which  the  defendant  alleges  has  been  paid  by 
him  to  a  stranger,  for  the  benefit  of  the  legatees,  the  stranger  need  not  be  made  a 
party  defendant.    {Oleason  agt.  ThaytTf  24  Barb.  82.).  In  an  action  to  stay  pro- 
ceedings on  a  judgment  against  three  defendants,  brought  by  one  of  said  defend- 
BDts  against  the  pTaintiff  in  the  first  suit,  and  a  general  assignee  of  the  said  three 
defendante,  on  demi^rrer.    Held,  that  there  was  a  defect  of  parties.    The  other 
two  defendanta  in  the  first  judgment  should  have  been  made  parties,  either  plain- 
tiff or  defendants.    (Bowers  agt.  Tallmadge,  16  Bow.  825;  and  see  Sturtevant  agt. 
Brewer,  17  How.  571.) 

On  niandfUnilS* — ^The  Code,  admitting  all  parties  to  be  heard  in  one  suit, 
«    does  not  apply  to  the  writ  of  mandamus.     (People  agt.  Croton  Board,  16  How.  4.) 

In  action  of  ejectment  against  tenant,  landlord  may 

defend* — ^The  same  rule  for  allowing  a  landlord  to  defend  in  an  action  o£  ^ect- 
ftteni  against  a  tenant,  must  prevail  under  the  Code,  as  formerly  under  the  Revised 
Statutes.  That  is:  the  landlord  is  permitted  to  appear  and  defend  in  conjunction 
with  the  tenant,  in  ease  the  tenant  appears.  But  in  case  the  tenant  refuses  or  neg- 
lects to  appear,  the  landlord  is  allowed  to  appear  and  defend  alone.  The  plaintm 
may  perfect  judgpnent  against  the  (casual  eiector)  tenant,  which  in  case  the  land- 
lord defends  alone,  will  be  stayed,  until  the  determination  of  the  action  against  the 
landlord  But  to  entitle  a  landlord  to  defend  in  his  own  name  or  otherwise,  he 
must  be  shown  to  be  the  landlord  of  the  tenant,  or  have  a  privity  of  estate  or  in- 
terest with  him  in  the  premises  in  question.  (Godfrey  afft  Townsshd,  8  How.  898.) 
A  demurrer  for  non-joinder  of  parties  is  well  taken,  where  it  appears  that  the 
court  cannot  determine  the  controversy  before  it,  without  prejudice  to  the  rights 
of  others;  nor  by  saving  thdr  rights.  {Code,  %  122.)  It  seems,  that  section  122 
of  the  Code  is  the  controlling  section  in  determining  whether  a  demurrer  for  defect 
of  parties  is  well  taken.  Where  a  complaint  set  up  the  recovery  of  a  jud^ent 
against  W.  R.  K,,  and  that  an  execution  had  been  returned  nulla  bona,  and  that 
the  defendants  and  the  debtor  (W.  R.  K.,  who  was  not  made  a  defendant)  had  col- 
luded to  defraud  the  plaintiffs  and  other  creditors  by  a  sale  of  goods,  «&c.  And  also 
that  the  debtor  had  made  a  general  assignment  to  one  D.  L.,  For  the  benefit  of  cred- 
itors ;  that  D.  L.  had  neglected  and  refused  to  execute  the  trust  created  by  such 
assignment,  and  praying  that  the  sale  by  W.  R.  E.  to  defendants  might  be  declared 
fraudulent,  and  that  they  pay  over  to  the.  creditors  of  W.  R.  K.,  and  that  D.  L. 
(who  was  made  a  defendant)  might  be  discharged  from  proceeding  any  farther  un- 
der the  assignment ;  and  that  a  receiver  be  appointed,  «&c.  Held,  that  W.  R.  K. 
was  a  necessary  party  to  the  action.  The  demurrer  for  defect  of  parties  sustained. 
{La  Thurette  agt.  Baton,  5  How.  99.)  In  an  action  for  rent,  against  an  assignee  of 
a  portion  of  the  demised  premises,  the  owners  of  the  other  parts  of  the  lot  need 
not  be  made  partiea  After  a  partition,  each  owner  becomes  severally  and  inde- 
pendently liable  for  his  proportionate  share  of  the  rent  (  Van  Renaselatr  agt 
BonesUel,  24  Barb.  366.) 

Service  of  process  on  alL—In  an  action  against  several  defendants  for 
a  specific  performance  of  a  contract  to  purchase  real  estate,  and  to  secure  a  portion 
of  their  purchase  money  bv  their  bond  and  mortgage  on  the  premises,  all  the  de- 
fendants must  be  served  with  Uie  process  or  appeal,  to  enable  the  court  to  render 
a  proper  judgment  which  will  be  a  complete  determination  of  the  controversy.  If 
brought  to  trial  on  the  answer  of  part  of  the  defendants  only,  the  other  defendants 
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not  having  been  served/or  appeared,  the  court  will  not  allow  the  trial  to  proceed. 
{Powell  agL  Finch,  6  Jhier,  666.) 

Interpleader. — ^A  person  who  owes  a  debt  or  who  has  incorred  a  liability, 
and  is  unable  to  determine,  without  serious  risk,  to  which  of  several  adverse  claim- 
ants it  should  be  rendered,  may,  on  application  to  the  court,  compel  such  adverae 
claimants  to  interplead,  and  relieve  him  from  further  responsibiti^.  A  mere  cJatsa 
is  a  ground  of  interpleader.  (1  Mad,  Oh,  142.)  But  the  plaintiff  must  show  tibat 
he  does  not  collude  with  any  of  the  claimants ;  that  the  chums  are  what,  under 
the  old  distinctions,  were  denominated  legal — ^that  privity  should  subsist  between 
him  and  the  defendants — ^that  he  is  in  possession,  actually  or  constructively — 
that  he  does  not  claim  any  interest  in  tho  property  in  dispute,  and  that  he  can  in 
no  other  way  be  protected  from  an  oppressive  or  vexatious  litigation  in  which  he 
has  no  personal  interest.  There  is  nothing  in  the  Code  which  takes  away  the  right 
to  resort  to  this  remedy.  The  remedy  prescribed  in  the  Code  is  merely  concurrent. 
>  (Beck  agt.  SUphani,  9  ffow,  193.)  Where  R  ,  the  defendant,  gave  his  promis- 
sory note  payable  to  the  order  of  D.  B.  J ,  guardian,  Ac :  and  shorUy  after  D.-B. 

J died ;  and  N.  S was  appointed  guardian  in  his  stead,  and  took  possession 

of  the  note  as  such  guardian,  without  indorsement ;  held,  in  an  action  by  M.  V. 
B ,  the  administrator  of  D.  B.  J ,  against  the  defendant  R ,  for  tne  pay- 
ment of  the  note  to  him,  that  N.  S ,  the  guardian  and  holder  of  the  note,  be  tu6- 

ttihUed  defendant  in  place  of  B. ,  on  the  payipent  into  court,  by  R        ,  ctf  the 

amount  of  the  note.  Van  Buikirk  ogt.  Roy,  8  How,  420 ;  and  we.  1  Ahh.  260.)  Re- 
specting mechanice  lien  in  New-York  city.  Where  several  claims  are  filed  against 
the  owner,  and  suit  brought  against  him  by  one  of  the  claimants,  and  the  amount 
is  unascertained,  the  0¥mer  (defendant)  cannot  bo  'permitted  to  alleee  that  he  ia 
indebted  to  the  contractor  in  a  less  sum  than  the  plaintiffiB  claim  agaiiist  the  con- 
tractor, and  be  idlowed  under  section  122  of  the  Code  to  pay  the  balance  into  court, 
and  have  the  claimants  substituted  in  his  place.  It  is  not  a  case  for  an  interpleader.  ' 
The  amount  is  unliquidated,  and  the  notices  of  the  claims  are  not  for  the  same  debt. 
(Chdhiberlain  a^  O'Connor,  8  How.  45.)  When  a  judgment  of  interpleader  directs 

a  suit  between  A and  "B ,  all  persons  who  claim  an  interest  in  the  property 

in  dispute  may  bo  made  parties,  if  their  presence  is  necessary  to  a  complete  deter- 
mination of  the  controversy.    {Zeavitt  agt  Fither,  4  Duer,  1.)    A  receiver,  having 
a  fund  in  his  hands,  realized  from  a  sale  of  land,  to  which  there  are  two  claimants, 
each  of  whom  has  commenced  a  separate  action  against  him  in  respe6t  to  that  ftmd, 
and  obtained  an  injunction  to  prevent  him  from  paying  it  over,  may  bring  an  action, 
in  the  nature  of  a  oill  of  interpleader,  against  the  rival  claimants,  to  compel  tiiem 
to  interplead  and  settle  their  rights  between  themselves.   (  Winfield  agt.  Jaaeon,  24 
Barb.  154.)    Where  the  defendant  shows  that  he  holds  the  property  for  the  true 
owner,  and  has  no  interest  in  the  question  to  whom  it  belongs,  and  that  there  is 
nothing  else  to  be  litigated,  except  th6  right  of  the  different  claimants  to  such  pro- 
perty, the  defendant  will  be  discnarged,  and  a  jfarty  in  interest  substituted  in  his 
place  in  the  action.    {Fletcher  agt.  Troy  Savings  Bank,  14  How.  883.)    A  conunon 
carrier,  whether  by  land  or  water,  if  he  accepts  property  to  carry  as  the  property 
of  A.,  has  no  right  to  dispute  A/s  ownership.     Where  there  is  no  fraud  or  msol- 
vency,  he  must  deliver  according  to  order,  and  according  to  aCTeement,  and  take 
his  cnance  for  tho  consequences.    He  has  no  right  himself  to  initiate  a  litigation  of 
interpleader,  because  another  interposes  a  claim  of  ownership  to  the  property. 
{McGaw  agt.  Adams,  14  How,  461.)    The  basis  of  an  order  of  interpleader  to  be 
made  under  section  122  of  the  Code,  is  the  admission  and  office  of  the  stakeholder. 
If  he  denies  a  liability  beyond  that  admission,  and  such  is  claimed  against  him,  it 
becomes  a  subject  of  litigatiop,  and  the  remedy  given  by  the  section  is  not  applica- 
ble.   (Patterson  agt.  Perry,  14  How.  505.)    An  order  of  interpleader,  under  section 
122  01  the  Code,  can  only  properly  bo  made  when  the  whole  controversy  turns 
upon  the  right  of  property;  that  is,  upon  the  question  whether  the  plaintiff  in  the 
suit,  or  the  claimant  whose  substitution  as  the  defendant  is  desired,  is  the  true 
owner  of  the  debt,  fund  or  other  property  for  whioh  judgment  is  demanded.  Where 
the  plaintiff  relies  on,  and  has  averred  in  his  complaint,  a  special  promise  or  con- 
tract to  pay  the  value  of  the  property  sold  to  the  defendant,  and  the  same  property 
is  claimed  by  a  third  person,  as  beinfi^  the  real  owner,  the  latter  cannot  be  substi- 
tuted or  made  a  defendant  in  the  action,  because  it  would  deprive  the  plaintiff  of 
his  leaal  remedy  ;  and  might  involve  the  sacrifice  of  his  legal  rights,  without  afford- 
ing him  any  equivalent  or  compensation.    Where  a  plaintiff  seeks  to  recover  a  debt 
arising  upon  contract,  the  claimant  who  seeks  to  be  substituted  a  defendant  must, 
in  the  Ullage  of  tiie  Code,  be  **  a  third  person,  not  a  party  to  the  suit,  making  a 
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demand  for  the  mune  MV^    A  demand  bj  toch  third  penon  for  the  identical  projh 
ertf  ae  owner,  and  that  the  plaintiff  had  no  authority  to  make  the  sale  to  the  de- 
fendant in  the  action,  is  not  groand  for  an  interple«d3r.    As  owner,  he  must  seek 
his  remediee  agunst  the  defendant,  or  those  into  whose  hands  the  property  ms  j 
haTe  passed.    In  such  a  case,  if  the  defendant  in  the  action  has  not  rendered  him- 
aeif  absolutely  liable  upon  his  promise,  and  the  sale  of  the  property  made  to  the 
pfcfcmtiff;  through  whom  defendant  derived  title^  was  fraudulent  and  Toid,  the  title 
of  the  true  owner  may  be  set  up  by  the  defendant  as  a  fbll  defence.    {SJtennan  agt. 
Partridfft^  11  Sow,  154.)    To  enable  the  court  to  take  jurisdiction  in  an  interplea&r 
suit  for  a  partionlar  ftmd,  so  as  to  settle  the  equities  between  all  the  parties,  the 
amount  ol  the  fdnd  must  be  ascertained  with  sufficient  certainty  to  enable  it  to  be 
brought  into  court ;  unless  the  parties  can  agree  to  fix  the  amount    Where  there 
is  a  Smd  due  to  an  insolrent  bank,  and  the  holder,  a  bank,  brings  an  interpleader 
suit  against  the  respective  oLaimants,  the  proper  jtoHiw  to  such  suit  are,  the  nceiver 
of  ihe  insolvent  b^k,  the  aUaehiiig  credUorSj  and  the  $herijf  who  has  attached  JGbr 
them ;  but  not  the  hWrholden  or  eheck-hcM^n  of  such  bank ;  because  the  latter  have 
no  litn  upon  the  flmd,  eitiier  as  assignees  in  equity  or  otherwise.    ( WfUkUa  agt  Fin^ 
lay,  11  Bow.  468.)    But  before  the  court  can  make  an  order  that  another  person  be 
substituted,  it  masA  appear  that  the  defendant  is  entitled  to  be  discharged  firom  all 
liability  upon  any  part  of  the  plaintiff  ^s  claim.    It  #temf,  therefore,  that  such  sub- 
stitution cannot  be  made  under  this  statute.    (Bender  agt  Sherwood^  16  Bow.  368.) 

As  to  costs  In  an  Interpleailer  suit.— The  rule  is  wen  settled,  and 
renders  the  unsuccessful  claimant  responsible  for  costs  in  all  cases,  except  where 
special  circumstances  have  induced  the  court  to  exereise  its  discretionary  power  in 
his  favor.  (Jiiehardi  9^  SaUer,  ^  John,  CK  448;  MMon  ^^  BcumUm,  h  Sim.  19.) 
nie  costs  allowed  under  these  decisions  are  undoubtedly  all  the  successful  defend* 
ant's  costs  in  equity,  and  aU  the  costs  which  are  incuired  by  the  pUdntiff  in  the  in- 
terpleading bills,  both  in  equity  and  at  law.  {Dawson  agt  Bairdcou^  2  (Aw,  217 ; 
JfoMA  agt  BaimiUon,  m/pra;  MHUr  agt  Watts,  4  Dunr^  20S.) 


TITLE    IV. 

OF  THB  PLACE  OF  TBIAL  OF  CIVIL  ACTIOKS. 

Sbction  123.  Certain  actions  to  he  tried  where  the  subject^  or  some 

part  thereof y  is  aitucUecL 

124.  Other  actions,  where  the  cause  or  some  part  thereof 

arose. 

125.  Other  actions,  according  to  the  residence  of  the  parties. 

126.  Action  may  be  tried  in  any  county  U7iless  defendant 

demand  trial  in  the  proper  county. 

§  128.  Gsrtam  actions  to  be  tried  where  the  subject^  or  some  part 

(hereof  is  situated. 

Actions  for  the  following  causes,  most  be  tried  in  the  conntj 

in  which  the  subject  of  the  action  or  some  part  thereof  is  situ* 

ated,  subject  to  the  power  of  the  court  to  change  the  place  of 

trial,  in  the  cases  proyided  by  statate. 

1.  For  the  recoreiy  of  real  property  or  of  an  estate,  or  inter- 
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est  therein,  or  for  tiie  determination  in  any  fbrm  of  snch  right 
or  interest,  and  £>r  injuries  to  real  property. 

2.  For  the  partition  of  real  property. 

8.  For  the  f(»reolosQre  of  a  martgage  of  real  i^operty. 

4.  For  the  recovery  of  personal  property  distrained  for  any 
eaose. 

Action  affectliif  title  to  lands— motion  to  dmnge, 
matter  of  rlfrht* — ^In  so  action  aflbctiogtibie  title  to.  lands,  the  eourt  majr 
change  the  place  of  trial  as  matter  of  right  Where  one  defendant  makes  defiiult, 
and  it  appears  that  he  is  asristing  the  pUdntiiT  against  his  co-defendant,  the  latter 
may  move  alone  for  a  change  of  w  place  of  trial.    (Starkt  agt  BtUetf  1 2  How,  466.) 

Wltere  lands  situated  ont  of  the  state.-^The  supreme  ooort 
may  compel  the  speciflo  performance^  h/  a  resident  of  Uiis  state,  of  a  contract  for 
the  convejance  of  land  bring  witboat  its  jnnsdictlon.  It  has  the  same  joriadictioii 
in  this  class  of  cases  as  that  possessed  hj  the  former  court  (^  chancery.  This  jur- 
isdiction is  not  taken  awaj  \>j  the  statute,  {Ood«,  %  133,)  which  enacts  that  actions 
for  the  recoTery  of  real  estate,  or  an  interest  therein,  or  tor  the  determination  of  a 
right  or  interest  in  real  proper^,  must  be  tried  in  the  county  where  the  land  liesi 
This  proYlsion  of  the  Oode  is  not  applicable  when  the  land  which  is  the  subject  of 
the  action  lies  out  of  the  state.    (Kewlan  agl  Sronson,  8  Kem,  687.) 

Wliere  action  is  to  declare  conveyance  of  land  field 
f  randnlent« — ^An  action  to  haye  a  conyejance  of  land  declared  fhiudulent,  and 
that  it  be  held  in  trust  for  another,  is  an  action  to  determine  an  interest  in  real 
property.    {Wood agt.  EoUitterj  3  Alb,  14;  ofidSM  M(dr$  agt  Bemioit  Z  C.R.  138.) 

Action  for  mortgage  f oreclossure.— In  an  action  for  the  fore- 
ckisure  of  a  mortgage,  the  **  proper  county"  for  the  place  of  trial  is  where  the  mort- 
gi^jed  premises  are  situated,  although  the  money  may  be  loaned  and  the  mortgage 
executed  and  deliTered  to  the  mortgagee  i&  another  ooun^.  (JftZfer  agt.  EmO^  3 
Eqw.  336.) 

§  124.  Other  acUom^  tohere  the  cauH^  cr  dome  pari  iherecf^  aroBt. 

Actions  for  the  following  causes  must  be  tried  in  the  county 
where  the  cause,  or  some  part  thereof  arose,  subject  to  the  like 
power  of  the  court  to  change  the  place  of  trial  in  the  cases  pro* 
vided  by  statute : 

1.  For  the  recovery  of  a  penalty  or  forfeiture  imposed  by 
statute ;  except  that  when  it  is  imposed  for  an  offence  com- 
mitted on  a  lake,  river,  or  other  stream  of  water  situated  in  two 
or  more  counties,  the  action  may  be  brought  in  any  county  bor- 
dering on  such  lake,  river  or  stream,  and  opposite  to  the  place 
where  the  offence  was  committed. 

%  Against  a  public  o£Bcer  or  persons  spedsUy  appointed  to 
execute  his  duties,  for  an  act  done  by  him  in  virtue  of  his  office, 
or  against  a  person  who^  by  his  command  or  in  his  aid,  «hall  do 

anything  touching  the  duties  of  such  officer. 

Action  against  a  pnlblic  of  fleer*— Where  a  pnblio  officer  is  sued 
fer  an  official  act,  he  may  waiye  the  benefit  of  the  statutory  proTision  that  unless  it 
appeared  on  the  trial  that  the  act  was  done  within  the  county,  where  the  trial  was 
had,  the  jury  should  be  discfaaiged,  and  judgment  of  discontinuance  entered.  (8 
E.  A  409,  §  3.)    That  ia^  if  the  objection  were  not  taken  at  the  trial,  the  omission 
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most  1>e  rei^urded  as  *  waiyer,  by  which  he  is  oondudid.  {Biw^and  agt  WiMeig, 
5  SancL  219.)  Where  the  act  of  en  officer  is  of  such  a  nature  that  his  office  gives 
him  no  aathoritj  to  do  it,  he  is  not  protected  by  the  section  of  the  statute  whidh 
requires  suits  against  him  to  be  brought  in  his  own  conn^;  but  where,  in  per- 
forming an  act  within  the  scope  of  his  authority,  he  oooumts  .an  error,  or  even 
abuses  the  confidence  which  the  law  reposes  in  hUa,  he  is  still  entitled  to  the  pro- 
tection of  the  sUtute.    (Brovm  agt  Smith,  24  Bcarh.  419,) 

JLeii^wi  Ikj  attone7-#0iio'— PliMse  at  tvtal*— An  action 

against  a  pnbUo  officer,  sued  f<Nr  an  act  done  by  him  by  virtae  of  his  office,  must  be 

tried  in  the  coanty  where  the  canse  of  action  aroae^  uaAeas  changed  for  causes 

flpeciOed  in  the  statute.    And  this  is  so^  although  the  suit  is  brought  by  the  people 

and  pcosecatwl  by  the  attomey^general  of  the  state     la  personal  actions,  sued  by 

the  attorney-general,  the  king  could  sue  in  any  county  he  pleased ;  and  the  people 

of  this  state  have  suooeeded  to  the  rights  of  the  crown.    Bat  this  rule  has  been 

here  modified  by  statute.    Begard,  however,  should  still  be  had  to  the  opinions  of 

the  attorney-general  and  other  public  officers,  acting  for  the  state,  aa  to  what  will 

be  ibr  the  public  interest    Oommiasloners  appointed  by  the  act  of  the  legislature, 

to  lay  ont  and  build  a  road  lor  the  use  of  the  public,  are  public  officers.    An  office 

IB  a  pabtic  charge  or  employment ;  and  every  office  is  considered  public,  the  duties 

cf  whiidi  concern  the  pi;^c.    {Fecpie  agt  Mayetj  1  Bow.  848.) 

§  126.  Other  actions  according  to  the  residence  of  (he  parties. 

In  all  other  cases,  the  action  shaU  be  tried  in  the  county  in 

which  the  parties  or  any  of  them  shall  reside  at  the  commence'* 

ment  of  the  action ;  or  if  none  of  the  parties  shall  reside  in  the 

state,  the  same  may  be  tried  in  any  county  which  the  plaintiff 

shall  designate  in  his  complaint ;  subject,  however,  to  the  power 

of  the  court  to  change  the  place  of  trial,  in  the  cases  provided 

by  statute. 

Place  of  trial  of  transitory  actions.— The  pUce  of  trial  of  a 
transitory  action  should  be  in  Uie  county  where  the  principal  transactions  between 
tiie  parties  occurred,  and  where  it  appears  the  largest  number  of  the  witnesses,  who 
know  anything  of  the  fiu^  reside.  A  minority  of  witnesses  should  not  necessarily 
controL  (Jordan  agt.  Oarrison,  6  How.  6.)  Where  the  plaintiff  and  defendant 
reside  in  different  counties  not  a4ioining,  and  in  different  judicial  districts  not 
adjoining,  and  the  plaintiff  as  he  has  a  ri^t  to  do^  names  in  lus  complaint,  aa  the 
place  of  trial,  the  county  in  which  he  (the  plaintiff)  resides — ^the  place  of  iridl 
becomea hereby >Ex0d^  subject  to  the  power  of  the  court  to  change  it;  and,  untQ 
changed,  ofl  maUoM  (at  special  term)  in  the  action  should  be  made  in  that  district, 
or  a  county  adjoining  the  one  mentioned  in  the  comphunt,  except  as  provided  in 
section  iOl,  in  reference  to  motions  m  the  first  judicial  district.  {Bangs  agt.  Setden, 
13  Eow.  163.)  An  action  is  triable  only  in  the  ooun^  of  the  Mmw.  It  may  be  the 
county  selected  by  the  plaintiff  when  preparing  his  complaint,  or  the  county  to 
which  the  venue  has  subsequently  been  removed  by  order  of  the  eourt.  {Banffs  agt 
Sdien,  13  Bow.  8U;  andme  Vmuie agt  Fence,  15  Bow.4»1,) 

Actions  In  tiie  nature  of  qno  irarranto«--Ih  an  action  in  the 
nature  of  a  quo  warranto,  the  place  of  trial  may  properly  be  laid  in  any  county  in 
the  state.  The  people  are  a  party  whose  residence  extends  to  etery  county.  (Feople 
agt.  Cook,  6  Bow.  448.) 

Actions  against  railroad  companies.— A  railroad  corporation 
whose  road  passes  through  two  or  more  countiefl^  inay  be  sued  before  a  justice  i& 
either  county,  provided  Sie  process  can  be  served  on  ttie  proper  officer  in  such 
county.  A  rauroad  company  must  be  treated  as  an  inhabitant  and  fireeholder  in 
each  coanty  where  its  track  is  laid.  Therefore  a  summons,  issued  against  such  a 
company,  by  a  justice  of  the  peace,  must  be  made  returnable  not  less  than  six  nor 
more  than  twelve^days  from  the  time  of  service.  (Sherwood  agt.  Saratoga  and 
Waih.SRCh.,  16Axr6.e60;  Beldena>^2f.7.andBarkmBB.  Co.,nBli>w.V!.) 
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When  a  corporation  may  hare  trial  -vrliere  Its  princi- 
pal office  is* — Corporations,  oreated  under  the  laws  of  tbia  state,  are  reeidentm 
of  the  conntj  where  the  office  of  the  company  is  located,  and  its  general  business 
carried  on ;  and  where  the  plaintiff  are  non-reddenta,  such  corporation  defendazijt 
is  entitled  to  haye  the  action  tried  in  the  coun^  where  the  corporation  is  located. 
{Oonroe  agt  NaHonal  Pro.  Hw.  Co.,  10  JBbw.  403.)    The  residence  of  a  oorporatioD. 
created  hj  the  laws  of  this  state,  is  in  the  county  where  its  gefiertd  buaineas  is  trans- 
acted and  located.     The  htit  that  such  a  corporation  has  an  office  in  another 
county,  where  some  of  their  buainefls  is  done,  does  not  change  or  affect  their  reei- 
deuce.    {£^U>b€srd  agt  NaMoneU  Fro.  Ins.  Co.,  11  Mm.  149.)    The  place  of  reMenoe 
of  a  corporation,  created  by  the  laws  of  this  state,  must  be  ascertained  by  its  pUoe 
of  business.    If  it  haye  seyeral  places  of  businesi^  it  must  also  be  deemed  to  haye 
several  places  (^residenoa    The  principal  business  of  the  defendants  is  tnmsactod 
in  New-Yorl^  and  yet  they  haye  a  place  of  busineas  in  Albany,  which  fact  consti- 
tutes them,  for  the  purposes  of  vemte,  residents  of  Albany.    (Hmd  agt  Budson  R. 
RR  Co.,  17  Bow.  643.) 

Parties  in  interest*— It  was  held  in  HaH  agt  OtOman,  (1  Bosrb.  S29,) 
that  the  section  of  the  judiciaiy  act  (1847)  which  required  the  yenue  to  be  laid  in 
a  county  where  some  of  the  parties  resided,  meant  parties  in  interest,  and  not  nom- 
inal parties  to  the  record.  But  the  Code  now  requires  all  actions  to  be  prosecuted 
in  the  name  of  the  real  party  in  interest    (§  111.) 

§  126.  Action  may  he  tried  in  any  county  unless  dsfcndanX  de- 
mand trial  in  the  proper  oourUy. 

11  the  county  designated  for  that  purpose  in  the  complaint 
be  not  the  proper  county,  the  action  may,  notwithstanding,  be 
tried  therein,  unless  the  defendant,  before  the  time  for  answering 
expire,  demand,  in  writing,  that  the  trial  be  had  in  the  proper 
county,  and  the  place  of  trial  be  thereupon  changed  by  consent 
of  parties,  or  by  order  of  the  courts  as  is  provided  in  this  sec- 
tion. 

The  court  may  change  the  place  of  trial  in  the  following 
oases: — 

1.  When  the  county  designated  for  that  purpose  in  the  com- 
plaint is  not  the  proper  county ; 

2.  When  there  is  reason  to  believe  that  an  impartial  trial  can- 
not be  had  therein ; 

S.  When  the  convenience  of  witnesses  and  the  ends  of  justice 
would  be  promoted  by  the  change. 

When  the  place  of  trial  is  changed,  all  other  proceedings 
shall  be  had  in  the  county  to  which  the  place  of  trial  is  changed, 
unless  otherwise  provided  by  the  consent  of  the  parties,  in  writ- 
ing duly  filed,  or  order  of  the  court,  and  the  papers  shall  be  filed 
or  transferred  iacoordingly. 

VTlien  complaint  d<MS  not  state  the  proper  connty*  de- 
mand slionld  be  made  for  a  change  to  tbe  proper  county. 

—Where,  in  an  action  for  an  injury  to  personal  property,  which  arose  in  ScvraJtcga^ 
and  the  plaintiff;  in  his  complaint,  selected  Rtnssdaer  as  the  place  of  trial,  and  Uie 
defendant,  before  answering,  serred  a  written  demand  that  the  cause  should  be 
tried  in  New-  Yo/rk;  hM^  that  the  defendant  was  irregolar  ia  not  demanding  trial  in 
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like  ** proper  ooimty.'*  (|  lOS,  cAd  Code.)  It  is  the  olmoQB  intention  of  the  statute 
tiiet  &e  eauae  shall  be  med  in  the  coontj  designated,  by  sections  24  and  25,  unless 
the  place  of  trial  ia  changed  by  the  court  (BearcUey  sgt  Vickeraon,  A  Bow.  81 ; 
Lgneh  BgL  Mocker,  4  Mow.  88.)  Anj  action  may  be  tried  in  anj  county.  The 
pteintiff  in  any  action  may  designate  any  county  as  the  place  of  trial,  and  unless  it 
be  changed  in  the  manner  provided  by  the  l26th  section,  the  place  designated  will 
remain  the  proper  place  of  trial.  Per  TrAnma,  J.  (OkiM>oek  agt  iforruon,  6  'Hov, 
368;  BearM^  agt  Diekareom,  4  Bow,  81;  Ban^a  sgt  Sdden,  13  How.  149.)  The 
eeinmon  law  msTim,  that  the  domicil  of  the  wife  follows  that  of  the  husband,  has 
no  applicatioQ  in  actions  for  a  dlTorce,  where  a  separation  has  actually  taken  place ;. 
and  where  the  very  proceedings  in  the  action  are  to  show  that  the  relation  of  hus- 
band and  wife  should  be  dissolyed,  or  so  ihr  modified  as  to  establish  separate  inters 
flsts ;  and  especially  of  bed  and  board,  and  of  domicil  and  home.  In  such  a  case, 
the  law  will  recognize  the  wife  as  haying  a  separate  existenoe  and  separate  righta 
Therefore^  in  an  action  for  a  limited  divorce,  a  tnenaaet  Ikoro,  for  cruel  and  inhuman 
treatment^  the  plaintiff  may  properly  lay  the  venue  in  the  countf  where  she  actu- 
ally resides  at  the  commencement  of  the  action*  although  the  domicil  of  the 
defendant  (where  both  parties  formerly  resided,  and  where  the  defendant  actually 
vesidee,)  is  in  another  county.  {Vcnce  agt  Vencdy  15  Eoto.  497.)  The  demand 
shoold  be  made  before^  or  at  Uie  time  of  putting  in  the  answer.  (MUligan  agt 
Brapky,  2C.B.  118;  Main  agt  Renum,  SCR  138.)  Every  action  under  the 
Code  is  so  &r  fruasdory,  that  the  plaintiff  may  with  impunity  lay  the  venue  in  any 
county  in  the  state.  If  the  proper  county  has  not  been  selected,  the  defendant  has 
the  ri^t  to  hare  the  place  ci  triiJ  chao^.  But  to  secure  this  right  two  things 
are  neoessaiy :  /W^  he  must,  within  a  limited  time,  make  the  dmimd  prescribed 
by  section  126  of  the  Code,  and  then,  the  demand  having  been  made,  unless  the 
change  be  made  by  consent  of  parties;  Seeondf  an  order  of  the  court  directing  the 
diange  must  be  obtained.  Unlees  both  these  requirements  are  complied  with,  the 
plaintiff  may  bring  his  actioii  to  trial  in  the  county  selected  by  him  for  that  purpose. 
The  court  has  no  authority,  on  a  motion  to  change  the  place  of  trial  for  the  con- 
Tenience  of  witnesses,  on  denial  of  that  motion,  to  order  it  changed  for  the  reseon 
fiiat  the  county  designated  for  that  purpose  in  the  oomplsint  is  not  the  proper 
oonntgr — no  previous  demand  for  such  change  having  been  OMMle.  (Houck  agt 
Lasher^  11  Aw.  620.) 

Tlie  demand,  of  itself » Aoen  not  oi^rmte  to  change  tbe 
place  of  trial. — A.  change  of  the  place  of  trial  is  not  effected  by  the  defend- 
ant's merely  serving  a  demand  in  writing  that  the  trial  be  had  in  the  proper  county 
imdsr  section  136  of  the  Code.  If  audi  demand  is  made  for  the  trial  in  the  proper 
county,  and  the  plaintiff  ne^ects  to  procure  the  change  accordingly,  the  defendant 
may  avail  himseuof  the  omissbn,  on  the  trial,  by  application  for  a  dismissal  of  the 
complaint  To  change  the  {dace  of  trial,  appUeation  nmst  be  made  to  the  court  by 
one  party  or  the  other,  and  either  may  take  it  {JBoibrouek  agt  JfcAdam^  4  Bow. 
342.)  A  motion  to  change  tiie  place  of  trial  cannot  be  ms4e,  before  a  written 
demand  for  the  required  change  is  made,  under  section  126  of  the  Code.  But  the 
diange  is  not  offered,  after  the  proper  demand  has  been  served  under  that  section, 
until  the  order  of  the  court  upon  motion,  {Rule  3.)  /  Vermoni  OeuUral  Baik-oad  Co. 
1^  The  Nbrihem  BaOroad  Co.,  6  Bow.  106.)  If  a  demand  that  the  place  of  trial 
of  any  action  be  changed  to  the  proper  county  is  made  pursuant  to  section  126  of 
the  Code,  the  defendant  need  not  move  to  change  the  place  of  trial  until  after  the 
tune  to  amend  the  complaint  ezpiresi  If  the  proper  coun^  is  not  designated  in 
the  complaint,  the  eourt,  on  application,  will  change  the  place  of  trial.  {Gonroe 
9g^  The  Bational  Pro.  hw.  Ckk,  10  Bow.  403.)  In  a  locsl  action^-for  the  foreclosure 
of  a  mortgage— ^he  court  is  not  expressly  authorized  to  change  the  plaoe  of  trial, 
where  the  county  designated  for  that  purpose  in  the  c>omplaint  is  not  the  proper 
county.  A  demand  to  change  the  place  of  trial,  and  a  consent  or  an  order  of  the 
eourt  thereon,  are  essential  to  change  it  {Oode,  §  126.)  Otherwise  the  trial  may 
be  had  vriiere  the  venue  is  Isid.    (March  agt  Lowry,  16  Bow.  41.) 

When  and  ivliere  motion  maT  be  made.— Where  the  defend- 
ants served  a  demand,  in  writing,  that  the  trial  be  had  in  the  proper  county,  naming 
%  snd  b^re  the  time  for  answering  expired  the  defendants  served  on  the  plaintifib' 
attorney  a  copy  of  an  answer,  not  verifled,  which  wss  returned  by  the  plaintifiQi* 
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attorney,  on  tbe  gnrand  tli«t  ft  wm  not  rerlfied;  and  the  defencUaitB  tberenpon 
xhoyed  that  the  x^aoe  of  trial  be  diaoged,  and  that  their  answer  theretofota  serVvd 
stand  as  the  answer  in  the  aetion ;  hM,  that  as  regarded  the  motion  to  ebange  the 
place  of  trial,  it  was  not  neoessarr  to  inqaire  whether  the  answer  was  well  serred, 
without  being  yerifled  or  not.  If  the  plamtift  laid  the  yenne  in  the  wrong  county, 
it  was  their  duty,  on  demand,  to  haye  dianged  it  by  amendment  of  &eir  oomplain^ 
or  otherwise,  to  the  proper  coonty.  And  fiie  defendants  might  moye  thns  to 
change  it  before  issue  Joined,  or  at  any  time  thereafter  before  trtel,  or  before  judg- 
ment, if  no  trial  was  had.  And  tbe  phuntiflB,  in  such  cases,  should  be  charged  with 
the  co8i8  of  the  motion.  And  on  sudi  a  motion  the  plaintlfh  casnnot  set  up  the 
ground  of  the  conyenience  of  witnesses-^the  defendants  haye  no  chance  to  answer 
ft.  Where  l^e  conyenience  of  witnesses  is  the  ground  of  the  motion,  it  should  not 
be  made  till  after  issue  joined,  and  after  the  place  of  trial  has  been  fixed  in  the 
proper  county.  {Bubbard  agt;  The  KaUmuA  Fro.  Im.  Cb.,  11  Saw.  149 ;  Moore  agt 
Gardner^  5  Bow.  243.)  A  motion  to  change  the  place  of  trial  on  the  ground  tlut 
the  proper  county  Is  not  designated,  may  be  made  before  issue  joined,  while  a  mo- 
tion to  change  it  fbr  the  couTenience  dT  witnesses  can  only  be  made  ^tfler  issue 
joined.  It  teems^  that  the  alteration  of  the  136th  section  of  the  Code  ^  1861)  has 
abolished  the  distinction  between  the  ** venue"  and  the  **plau  of  ifrvAf  so  that 
now  the  yenue  can  no  longer  be  in  one  county  and  the  place  ef  trial  in  another. 
Therefore,  it  would  be  an  i<Ue  ceremony  to  change  the  yenue  to  the  proper  county 
upon  the  application  of  one  party,  when  it  is  made  to  appear  by  the  ii^Saat  party 
that  the  conyenience  of  witnesses  requires  that  the  trial  should  be  had  in  somo 
other  county.  ( J%s  com  of  Moore  agt  G^ordMr,  5  J9b«r.  243,  OKpprtfotA^  at  eorred  a» 
^  law  then  Btood.  hrU  not  necuearOy  appUcdbk  eince  Ihe  cJumge.)  (Maeon  agi.  Brown^ 
6  Bow.  481.)  Under  the  present  practice  a  motion  to  change  the  place  of  trial  fbr 
the  conyenience  of  witnesses  need  not  be  made  tQl  after  tesue  joined.  The  motiOB 
^ould  be  made  the  first  opportunity  after  joining  Issue.  If  ^e  cause  would  be 
thrown  oyer  a  drcuxt  in  consequence  of  such  laches,  !t  fs  a  soJBcient  reason  to  deny 
the  motion.  {Lffnch  agt  Mbsher,  4  Bow.  86 ;  Merrill  agt.  Grinndl,  10  Sow.  32.)  A 
motion  to  change  the  place  of  trial  cannot  be  made  before  issue  joined.  So  held,  by 
the  whole  courts  in  the  eighth  judicial  district.  {Mixer  ngi.  Kuhn^  A  Bow.  4»9.) 
Where  the  proper  County  is  not  speeifled  in  the  complaint,  and  the  yenue  is  dianged 
for  that  reason,  the  papers  on  file  at  the  time  of  tiie  order  changing  tiie  yenue,  are 
to  be  transibrred  to  tbe  oonsty  spedfled  in  such  order,  and  all  other  papers  in  the 
eause  are  to  be  filed  in  the  county  so  specified.  (Jhde  3^  Supreme  Oomi;  emd  eee 
Rvk  44,  Supreme  Oeuri.)  The  plaintUi;  residing  hi  Schenectady  county,  brought 
his  aoUon  upon  a  promisscry  note  i^^ainst  the  defbudant^  residing  In  Schoharie 
county,  and  laid  his  vetme  in  AJbcmy  county.  Hie  defendant^  in  doe  time,  properly 
demanded  that  the  yenue  be  changed  to  the  proper  ooimfy.  Subseq[uently  the  de* 
fendant  seryed  his  answer  and  motion  pi^Mrs  for  a  ohange  of  the  yenue  (ibr  con* 
yenienoe  of  witnesses)  to  Sshc^iarie,    llie  plafaitiir  ^lersupon  amended  his  com- 

$laint,  by  changing  the  yenue  to  iScftaaectotfy — ^whieh  was  the  only  amendment 
his  amendment  depriyed  the  defendant  of  the  light  to  his  motion  for  a  change  of 
the  yenue  on  his  demand ;  and,  Bot  femying  serysd  an  amended  answer,  the  question 
was,  whether  he  was  depriyed  of  his  motion  on  the  ground  of  conyenience  of  wit- 
nesses— the  cause  not  being  at  issue.  BM^  that  Uis  defendant  oould  be  sayed,  by 
the  proyi8i<m  that  the  pbuntifTai  right  to  amend  his  complaint  should  be  wUhoui  pre- 
judice to  Ihe  proeoedinge  already  had.  If  the  defendant  had  a  right  to  make  his  mo- 
tion when  he  seryed  his  papers,  the  fact  that  the  amendment  of  the  complaint  had 
only  technically  destroyed  the  issue,  should  not  denriye  him  of  the  motion  upon  the 
merits,  where  it  appeared  tiiat  his  facts  and  grounds  of  motion  were  adi^ted  as  well 
to  the  amended  as  the  original  complaint  (fbS  agt  QrontwU^  12  Bow.  7*9.)  Where 
defendant  moyes  to  change  tbe  {dace  of  trial  for  the  eemmiitnee  of  wHmBseay  and 
the  plaintiff  au^twrnfi^befre  him— bo^  swearing  that  their  witnesses  are  necessary  and 
material  on  the  trial,  the  defendant  gets  beat.  (Aut^  agt  i3fiidUey,  18  Bow.  676.) 
The  intention  of  the  court  to  ohange  the  place  <if  trial  of  a  canse,  wHl  not  be  in- 
ferred fVom  a  reference  to  a  person  residing  in  another  county  than  that  in  which 
it  would  otherwise  be  triable.  Especially  wfll  such  an  inference  not  be  made  In  a 
suit  local  in  its  character,  as  for  the  foreclosure  of  a  mortgage.  (  Wheeler  agt.  Mait- 
land,  18  Bow.  35.)  Where  the  plaintiff  and  defendant  reside  in  different  counties 
not  adjoining,  and  in  different  judicial  districts  not  adjoining,  and  the  plaintifi^  as 
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lie  has  a  tight  to  do,  naiMt  in  his  oompUrfiit,  ss  tte  pkne  of  trial,  Hie  ooonty  in 
which  ha  (tha  iikintiff)  lasidis    ths  phoe  of  Uriai  baooaus  (haraby  jfoed,  salject  to 
the  powar  of  tha  oomt  to  ohanga  it ;  and  vntttduogadi  oB tnoikmt  (atspeoial  tarm) 
in  the  actioii  should  ba  made  in  that  district^  or  a  oonn^  a4joining  the  ona  man- 
tioned  in  tha  oompUunt^  ezoapt  as  provided  in  section  401,  in  laferenoe  to  motions 
m  tha  iiiflt  judicial  district    In  snch  an  action,  a  motion  to  change  the  place  of  trial 
Ibr  tha  eonTeniance  of  witnesses,  most  be  made^  hj  the  dafen£uit,  in  the  jaddd^ 
district,  or  a  coontj  alining  the  one  designated  by  the  plaintiff  in  his  oomplaint 
The  word  "^Iriabk,^  mentioned  in  section  401,  most  be  regarded  as  applicable  only 
to  tiie  oonn^  named  aa  (hi  plae$  <4  Mil    Where^  in  snch  action,  the  defendant 
moTed,  in  a  county  a4{oining  the  one  in  which  ha  resided,  supposing  the  causa 
MiUe  in  his  coun^,  as  well  as  in  the  county  of  the  plsintifl^  for  a  change  of  tha 
place  of  trial  for  the  sonTenienca  of  witnesses  and  (on  opposition)  succeeded,  upon 
^hich  the  plaintiff  brought  an  appeal,  and  the  general  term  in  his  district  declined 
to  hear  it,  for  the  reason  that  tha  place  of  trial  having  been  changed  to  the  defend- 
ant's coanty,  the  appeal  should  be  heard  in  the  latter  district,  and  the  defendant^ 
notwithstandinff  tha  plaintiff*8  stay  of  proceedings,  noticed  the  cause  for  trial  at  tha 
dicoit^  and  tooK  Judgment  of  dinmisBaI  of  the  oomplatnt,  by  defiuilt    Whether  tha 
defendant's  proceedhigs  should  be  considered  irregfutar  merely,  or  absolutely  wAA^ 
was  a  question  which  the  eourt  of  mpeals  probably  would  have  to  settle  in  this 
cam    (J9lsn^  agt  fiUim,  13  Hwo.  163.)    JToMom  in  the  action  can  only  be  made 
when  notice  Is  required,  within  the  district  which  embraces  the  county  where  tha 
^enna  is  at  the  time  of  msking  Uie  motion,  or  a  coun^  adjoining  that  of  the  Tenusi 
When  the  object  of  the  motion  is  a  <SMmq%  of  venae,  it  must  of  necessity  be  made 
*i  ikt  disiriet  wlure  (heeowUy  de$ignatsdin1heeompkuni  as  ihe pUue  of  trials  is  fouind, 
or  an  attorning  county.    No  court  sitting  elsewhere  has  jwisdittion  of  the  sutject. 
{nwiUhs  4ee»  (^onOif  jmM;  IMs  dsemm  9gfsu  wiih  thai  tfJudffsUjiRYix  miMs 
soma  gaia    13  Bow.  163.)    (Bangs  agt  8dden^  13  Blow,  374.)    '*  The  term  vems  is 
used  aa  aynonymoua  wiiiiplaes  of  trial  in  the  Cede  and  in  tna  rule,  and  was  loused 
by  aQ  legal  writers  till  the  act  of  1847;  and  I  think  either,  used  in  the  notice  (of 
motion^  would  haye  bean  suffldent"  (iW  0.  L.  Aulxm^  J.  (aimkman  agt.  Bitder,  Y 
iToif.  462.) 

AU  Um  defendaMU  tliMUd  %mim  tat  lafclag  motf on,  «r 
■lioiv  eze«ie«— JUl  the  defendants  must  join  in  a  notion  to  cfasoge  tiieyenna, 
otherwiae  they  must  show  a  laason  why  all  do  not  join.  (  WoUktg  agt.  Sweetf  1  Bow. 
166;  6  ITendL  M6;  19  id.  700;  4  JBU,  6S, aotfei)  If  tha  BMtloD  be  made  by  One  sr 
moie  of  seyeral  defendants,  It  must  ba  on  aotioe  to  the  other  defendants,  unless  the 
others  are  in  default  for  not  answering.  {Ghace  sgt  Bsnham^  12  Wend.  200;  3C.R 
138;  19  Tr#iMi700.) 

Coats  of  tlie  motloM  tlionld  abide  tbe  oTent.— Where  a  notice 
of  motion  to  change  the  renue  does  not  ask  for  costs  of  the  motion,  and  the  motion 
is  taken  by  deCuilt,  the  coati  <^  motion  may  be  awarded  to  the  defendant  in  tha 
final  event  of  the  suit :  but  canuot  be  giyen  to  him  absolutely,  {fibfihrop  agt  Van 
Ihueti,  6  Bow.  lU.    Su^BiO,^!,  andwOe.) 

Affidavit  of  wmewiU  on  aiMtlom  to  €baB#e  venae.— Tha 

form  of  an  affidavit  of  merits  upon  suoh  a  motion  should  correspond  with  the  pra(^ 
tioe  and  decisions  heretofore  made  therein.  Three  things  most  distinctly  appear-^ 
1st  That  tiie  defbndant  has  ftilly  and  fairly  sUted  the  case  to  his  couniBel,  statinff 
his  name  and  residenoe.  2d.  That  ha  is  advised  by  his  counsel  that  he  haa  a  good 
and  substantial  defanoa  on  the  merits  And  3d.  That  he  belierea  that  he  has  suoh 
defence.  {The  qitesHon  of  (Aangecfvomts  asidpkws  of  IHalmndertke former  ^ 
mU  sUduks^  reirteised--SiLL,  Justice.)  {LffMh  agt.  Jfoe^,  ^Bbw.  86;  Richards  agt 
Swetoar,  3  Eow.  413.)  Jl  formal  affidavit  of  marito  under  rule  39,  should  be  made 
on  such  a  motion.  An  affidavit  of  merits  is  defective  whioh  states  that  the  defend- 
ant has  stoted  "MeooMwilUteaiiM*'  to  his  counsel, instead  of  '^tkeoase,^^  aa  r^ 
quired  by  rule  89.  Sui^  a  statement  is  not  equivalent  to  the  statement  that "  he  haa 
^teiedAiffeaes*' generally.  (J?2Miagt/oiiee,6  Ans.296.)  An  affidavit^  which  states 
the  nature  of  the  oontroveny,  and  shows  how  the  witnesses  are  material,  may  not 
be  defective,  although  it  doea  not  conform  literally  to  all  the  requirementa  of  tha 
former  practice.  {Anttsn  agt  Bi/tMey^  13  Bow.  616.)  An  affidavit  of  merits  (to 
change  the  pUK»  of  trial)  which  states  that  the  party  has  folly  and  feirly  stated 
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" IkefagtB  ofihitcaae^  to  fate  coaoael,  hieild  suflloient ;  asd  equiTslent  to  the  stato- 
ment  that  he  has  fuJQy  and  fiyrly  stated  ^'  the  eaae"  to  hia  oounael  aa  required  by 
role  39.    {Jordan  9^  QorriMS  tHom.  6.) 

How  plaintiff  may  change  venue.— The  plaintiff  may  amend  bia 
complaint  of  course,  within  the  time  prescribed  by  section  173,  for  such  purpose, 
and  change  the  venue,  or  if  after  that  time  he  desires  to  change  the  venue,  he  maj 
move  to  amend,  or  for  leave  to  amend,  his  complaint  for  that  purpose,  in  analogy  to 
the  former  practice.  {Su  T  Oovf,  164,  a;  16  Jb^n.  149.)  The  plaintifi;  redding  in 
Schenectady  county,  brought  his  action  upon  a  promissory  note  against  the  defend- 
ant, residing  in  Schoharie  county,  and  laid  his  vtnm  in  Albany  county.  The  de- 
fendant, in  due  time,  properly  demanded  that  the  venue  be  changed  to  the  proper 
county.  Subsequently,  the  defendant  served  his  answer  and  motion  papers  for  a 
change  of  the  venue  (for  aonvenience  of  witnesses)  to  Schoharit,  The  plaintiff 
thereupon  amended  his  complaint^  by  chang^ing  the  venue  to  Schm/tctady — which 
was  the  only  amendment  This  amendment  deprived  the  defendant  of  the  right  to 
his  motion  for  a  change  of  the  venue  on  his  demand ;  and,  not  having  served  an 
amended  answer,  the  question  was,  whether  he  was  deprived  of  his  motion  on  the 
ground  of  convenience  of  witnesses — the  cause  not  being  at  issue.  Bdd^  that  the 
defendant  could  be  saved,  by  the  provision  that  the  plaintiffs  right  to  amend  his 
complaint  should  be  wilhioul  pr^udiee  to  Vi$  proeudinffa  already  had.  If  the  defend- 
ant had  a  right  to  make  his  motion  when  he  served  his  papers,  the  fiu!t  that  the 
amendment  of  the  complaint  had  only  technically  destroyed  the  issue,  should  not 
deprive  him  of  the  motion  upon  the  merits,  where  it  appeared  that  his  facts  and 
grounds  of  motion  were  adapted  as  well  to  the  amended  as  the  original  complaint 
{TM  agt  Cromwea,  12  ffow,  79.) 

Staying  proceedings  on  atotion  Co  clianfe  venne.— By  rule 
68,  no  order  to  stay  proceedings  for  the  purpose  of  moving  to  change  the  place  of 
trial  shall  be  granted  unless  it  shall  appear  flrom  the  papers,  that  the  defendant  has 
used  due  diligence  in  preparing  the  motion  for  the  earliest  practicable  day  after  issue 
Joined.  Such  order  shall  not  stay  the  plaintiff  from  taking  any  step  except  sub- 
poenaing witnesses  for  the  trial,  without  a  special  clause  to  that  effect.  On  pre- 
senting to  and  Hlhig  witii  the  offleer  granting  the  order  an  affidavit  showing 
■oeh  facts  as  will  entitle  the  plaintii^  according  to  the  settled  practice  of  the  court, 
to  retain  the  place  of  trial,  the  ol&cer  shall  revoke  the  order  staying  proceedings ; 
and  the  plaintiff  shall  give  immediato  notice  of  such  revocation  to  tiie  defendant's 
attorney. 

Form  of  an  af  f  IdaTlt,  on  motion  to  change  Tenne.— (title 
of  action.)  Albany  dty  and  county,  ss:  A.  B.,  the  defendant  in  the  above  en- 
titled action,  being  sworn,  deposes  and  says,  that  he  has  fUlly  and  fkiriy  stated  to 
0.  D.,  Esquire,  of  the  city  of  Albany,  a  counsellor  ol  this  court,  and  counsel  fbr  the 
defendant  in  this  action,  the  case  and  the  grounds  of  defence  hi  this  action,  and  that 
the  defendant  has  a  good  and  substantial  defence  therein  upon  tiie  merits,  as  he  is 
advised  by  the  counsel  above  named,  and  believes  to  be  true.  And  this  deponent 
fhrther  says,  that  issue  Is  Joined  in  this  aotion,  and  that  the  place  of  trial  is  laid  in 
the  county  of  New-Tork.  And  this  deponent  ftzrther  says,  that  he  has  stated  to  the 
oounsel  above  named  the  fhota  he  expects  to  prove  by  eadh  and  every  one  of  the 
witnesses  hereinafter  named;  and  that  L.  IC.,  J.  G.,  H.  D.,  and  B.  B.,  all  of  the  dty 
of  Albany,  are  (and  each  and  every  one  of  them  is,  a)  material  witnesses  for  the  de- 
fendant on  the  trial  of  this  action,  as  he  is  advised  by  the  said  counsel,  and  believes 
to  be  true ;  and  that  without  the  testimony  of  each  and  every  one  of  the  witnesses 
above  named,  the  deftodant  cannot  safely  proceed  to  the  trial  of  this  action,  as  he  is 
also  advised  by  the  said  counsel,  and  verily  believes  to  be  true.  And  this  deponent 
further  says,  that  tbds  action  is  brought  to  recevw  a  demand  for  work,  labor  and 
■ervices  (or  whatever  the  oause  may  be),  and  the  whole  cause  of  action  arose  fn  the 
city  and  county  of  Albany,  and  not  in  the  dty  of  New-York,  and  that  none  of  the 
iaots  at  issue  in  this  aotion  took  plaoe  in  New- York,  bat  aU  the  said  actions,  if  done 
or  transpired,  as  stated  in  said  complaint  (and  reply),  were  perfbrmed  in  said  dty  of 
Albany,  and  not  in  New-York.  And  this  deponent  farther  says,  that  he  expects 
to  prove  by  (here,  if  advisablei  state  the  &cta  to  be  proved  by  each  witness.)  L.  }L 
8wom,  Ac. 
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see  that  the  sabseqnent  deeds  or  mortgages  execated  by  the  mortgeger,  rad  ehewD 
m  the  certificate  of  the  county  clerk,  convey  or  cover  some  part  of  the  mortgaged 
premlaes.  (  Com  agt.  Price,  1 7  Bote,  9A8. )  All  ^ereone  who  have  joined  in  a  coo- 
tract  should  be  made  party  defendants  in  an  action  on  the  contract.  The  non> 
joinder  can  be  taken  aavantage  of  by  answer,  where  it  does  not  appear  on  the  face 
of  the  complaint.  In  an  action,  however,  for  the  foreclosure  of  a  morl^f^age,  where 
the  mortgagor  had  previously  entered  into  a  written  agreement  with  a  person 
to  convey  uie  premises,  held,  that  although  such  person  was  a  proper  party,  the 
emisrion  to  aiake  him  a  party  would  not  prevent  the  rendition  of  a  valid  jndgmentL 
{Cmoke'Bgt.  OHigginM,  14  Hwb,  154.  See  Nile*  agt.  Jiandall,  2  C.  R.  81.)  In  a 
wtarigage  f€T€€Jo»ure  case,  the  general  allegation  in  the  complaint  that  the  defend- 
ants (those  designated)  have  or  claim  some  interest  in,  or  lien  upon  the  mor^a^red 
premises,  which,  if  any,  is  subsequent  to  the  plaintiff's  mortgage,  is  a  sumcient 
statement  of  a  cause  of  action  against  such  defendants.  It  is  well  settled  that  a 
grantee  of  mortgaged  premises,  who  has  assumed  the  payment  of  tlie  mortgage^ 
tt  a  proper  party  to  a  foreclosure,  and  can  be  made  liable  on  such  a  covenant. 
(Lrwrtf  agt.  Clark,  16  How.  424.) 

Actioii  ^wliere  a  soTerci^ny  or  asoTerelffn  state,  are  4e» 

feasants* — ^Although  a  sovereign,  or  a  sovereign  state,  in  their  political  capa- 
city, caanot  be  sued  in  the  courts  of  another  state  or  nation,  for  the  purpose  of 
wt^aramg  any  remedy  against  them,  yet  a  state  may  be  made  defendant  in  an  actioB 
lor  the  purpose  of  giving  it  an  opportunity  to  appear,  and  thus  to  enable  a  court  to 
decide  more  intelligently  and  equitably,  m  relation  to  demands  which  are  sought 
to  be  enforced  against  other  d^endants.  States,  as  well  as  individuals,  it  may  be 
presumed  as  a  general  rule,  are  the  best  judges  of  what  affects  their  own  dis^ty 
and  advantage;  and  it  may  be  safely  left  to  their  own  sovereign  option  to  deter- 
Mine  whether  they  shall  take  part  w  not  in  any  judicial  controversy.  It  cannoi 
be  ascertained  until  the  hearing  whether  the  state  shall  exercise  its  option  to  ap- 
pear, er  whether  the  final  adjumcation  can  properly  be  made  without  its  appear- 
ance; consequently,  the  objection  by  demurrer,  that  the  state  is  an  improper 
party,  cannot  be  snstidned  at  the  commeneement  of  the  action.  (Manmin^  agl 
The  StaU  ofNicarapM,  14  How.  617.) 

Aetions  by  bbA  ag^alnst  sherilT  and  his  depntr*— ^1>®^  • 

sheriff  is  liable  for  the  trespass  or  misfeasance  of  his  deputy,  both  may  be  sued 
jointly  iot  such  wrongful  act.  (  WdUrfmry  agt.  WeeUrveit,  6  Aid,  598.)  A  deputy 
dieri^  heading  an  ezecutaon,  took  a  bond  running  to  his  principal,  conditioned  to 
indemnify  the  latter  and  all  persons  assisting  him  in  the  premises :  held,  that  an 
action  lies  in  the  name  of  the  sheriff  for  the  benefit  of  the  deputy,  without  ai^ 
assignment  of  the  cause  of  action  by  the  latter.  {Stilwell  agt.  ffwlbert,  ISN,  Y. 
JL  374.) 

ActiOB  of  eiectBteat  for  dourer. — A  widow's  action  of  ejectmcDt 
Ibr  dower,  under  the  Revised  Statutes,  must  be  brought  affaiast  the  actual  occu- 
pant of  the  land  of  which  she  is  dowable,  and  not,  as  in  the  former  action  of  dower, 
agydnst  the  tenant  of  the  freehold.  Where  she  is  entitled  te  dower  in  a  block  of 
lots  in  a  city,  the  action  may  be  maintained  against  the  occupant  of  a  single  floor 
of  a  store  erected  upon  one  of  them,  who  has  hired  it  of  the  owner  for  a  single 
year.    (JSUicott  agt  Moe^tr,  3  Seld,  201.) 

ParCitloa  saits* — In  a  partition  suit  the  complaint  is  not  bad  for  misjoin- 
der of  actions,  because  it^ts  up  the  claim  of  one  of  the  defendants  to  a  specifio 
lien  for  nooneys  paid  to  extinguish  liens  on  the  premises  sought  to  be  partitioned, 
and  asks  for  an  account  to  be  taken  of  such  advances^  Creditors  holding  liena^ 
simply  as  creditors,  need  not  be  made  parties  at  the  commencement  of  the  suit. 
The  Claims  of  one  defendant  may  be  disputed  by  either  of  his  co-defendants  as  weU 
as  the  plaintiff,  and  these  claims  may  be  tried  and  settled  in  a  partition  suit,  if 
they  involve  interests  in,  or  liens  on,  the  property  sought  to  be  partitioned,  (^o- 
gai^de  agt.  JParker,  7  iTow.  805.)  When  a  decree  held  binding  upon  any  persom 
not  in  being,  who  might  afterwards  become  entitled  to  share  in  devised  property, 
as  well  as  upon  persons  in  being;  and  that  the  purchaser  under  a  sale  for  parti- 
tion took  a  good  tiUe.    {Mead  i^.  Mitchell,  &  Abb.  92.) 

HrrcHKLL,  J.,  ist  Voorhiee  agt.  Baxter,  {I  Abb.  45,)  stated  that  this  section  waa 
borrowed  from  the  chancery  practice,  and  was  intended  to  preserve  the  right  and 
duty  of  a  plaintiff  to  make  parties  all  persons  directly  interested  in  the  questioa 
or  ooatroversy  stated  in  the  complaint. 
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agaiDit  the  defendiiita  «pofi  the  principal  qfOMtkm  inTriT#d  in  tiMse  ownUovwriet 
in  the  city  of  BnxUdjn,  eavied  principall j  bj  thoee  who  bad  been  inatnunental  ia 
procuring  the  iodictmaDta.  Sdd,  that  if  Um  ob|ection  to  the  jorora  extended  no 
mrther  than  to  the  reaidenta  of  BrooklTn,  and  if  it  prorailed  feumHj  aa  to  them, 
bat  not  to  thoae  reaiding  in  the  other  towna  in  the  eoantj,  it  waa  enough  to  caU 
upon  the  court  to  chMige  the  plaoe  of  trial  Beoauae,  oon^paratiTely,  the  number 
of  jurors  ftom  the  other  towna  in  the  county  muat  be  Terj  amall,  the  popuUtion  of 
Brooklyn  being  206,260,  while  that  of  the  other  towna  waa  11,105.  Eeld,  alao,  that 
the  aeyeral  facta  atated  to  show  that  there  waa  a  atrong  ezdtement  and  a  hostila 
feeling  agalnat  the  defendanta,  in  reference  to  the  ehargea  of  nuiaance  oooiained  ia 
the  indlctmenta,  preyailing  eoctenatyelj,  not  onl j  among  the  reaidenta  along  Atiantio 
atreeti  but  extendmg  through  the  entire  city,  waa  aofficient  to  authorise  the  oourt 
to  order  the  place  of  trial  to  be  changed.  It  waa  aocordingty  ehanged  to  the  connty 
of  Westchester.  {FeopU  fS^.  Lang  Jtkmd  MR,  16  Bm,  106;  amdMe2  CkuMe,  46: 
2JohnCa.B^b;  I  Cfaiwfs,  4»1;  %Wmd.  250;  9  GaM^U1;l2Wmid,  20S\  2Wm 
290;  and  PtopU  agt  Wrighi,  6  Sow.  23.) 

Affidavits  for  reftoting  oiotloM  to  change  wenue.— In  the 

caae  of  Gilbert  agt  Chapman^  (I  ffaw.  54,)  the  plamtUf  swore  to  the  greatest  num- 
ber of  witnesses,  but  his  affldaTit  was  defective  in  not  stating  that  his  witnessea 
were  material  on  Hu  trial  of  the  caoae,  and  the  motion  was  granted.  But  an  equal 
or  greater  number  of  material  witnesses  in  or  a^oining  the  countj  of  the  yenue 
must  be  sworn  to,  in  ordo*  to  retain  the  yenue.  7l2  wend.  294;  2  Wend.  282;  6 
id.  541;  19  wt  10;  7  Cow.  102;  2  John.  481;  4  HiO,  68,  and  note.)  The  greatest 
number  of  witnesses,  howeyer,  will  not  prevail  to  retain  the  yenue  under  all  circum- 
stances.  (So  held  in  the  case  of  Weed  agt  BaSiday^  1  How.  73.)  On  a  motion  to 
change  the  venue  in  an  action  on  a  promiasorj  note,  from  New-Tork  to  Niagara 
Defendant  swore  to  twelve  witnesses  in  Niagara  and  five  in  Erie. — ^The  plslntiff 
swore  to  twenty-four  witnesses  residing  in  New-York.  Bxabosuet,  Justice,  said 
"  Upon  these  papers  we  must  intend  toat  twenty-two  of  the  plaintilTs  witnesses 
are  deemed  to  be  necessary  to  prove  the  defendant's  faandwrititag,  a  fact  which  can 
as  well  be  proved  by  witnesses  residing  in  Niagara,  as  those  who  reside  In  New- 
York."  (5  HiU^  509.)  In  Lynch  agt.  Mosher  (4  Bow.  86),  it  was  hdd,  that  the 
motion  to  change  the  venue  should  be  made  the  first  opportunity  after  joining  issue. 
If  the  cause  would  be  thrown  over  a  circuit  in  consequence  of  such  laches,  it  was  a 
sufficient  reason  to  deny  the  motion.  Where  the  plamtiff  has  a  sufBcient  number 
of  witnesses  to  retain  the  venue  in  the  county  to  which  he  has  changed  it  by  Us 
amendment  of  his  declaration,  the  defendant's  motion  to  change  it  wiU  be  denied* 
(Wolverton  agt  Welle^  1  BiH  374.) 

When  Buniber  of  witnesses  sworn  to*  will  be  eoasidered 
a  fraud  on  the  eonrt* — In  a  eonmion  aotion  of  assumpsit,  where  the  de- 
fendant swears  to  eefteiUy^hi  witnessea  aa  material  to  hia  defence,  on  motion  to 
change  the  venue;  it  will  be  eonaidered  a  fraud  upon  the  court,  unleas  the  natore 
of  the  action  ia  Mly  explained,  to  satisfy  the  court  that  the  number  of  witnesses 
are  necessary.    {OarbttU  agt  A-odaer,  1  Bow.  122.) 

Wben  stipulation  as  to  eTideuce  eonelndes  the  i»arty.— 

Where  a  party  meets  an  application  made  by  his  adversary  to  change  the  venue,  by 
a  stipulation  not  to  give  any  evidence  except  as  to  facta  occurring  in  the  county 
where  the  venue  is  laid,  the  venue  will  not  be  changed.  {BmiS,  agt.  AverHl^  1 
Barb.  28.)  And  where,  on  receiving  notice  of  a  motion  to  change  the  venue,  tiie 
plaiDtifT  agrees  to  change  it  according  to  the  wish  of  the  defendant,  provided  he 
will  accept  short  notice  of  trial,  the  motion  will  not  be  granted,  if  the  defendant 
refuses  such  offer,  unless  he  diows  that  it  waa  impossible  for  him  to  prepare  fbr 
trial  on  abort  notice.  {SmUh  agt  PHbr,  9  Wend.  498.)  Where  a  party,  or  attd^ 
ney,  In  disregard  of  a  Hipulaiion  entered  into  by  them  in  the  cause-^e.  g..  to  change 
the  venue— proceed  in  the  cause,  on  the  alleged  ground  that  the  stipulation  was 
obtained  by  fhiod,  and  has  no  binding  force,  they  take  the  peril,  in  case  the  ques- 
tion of  ft^ud  is  docided  against  them,  of  having  all  their  proceedings  set  aside  as 
irregular,  with  eoett.    {J^h  agt.  BaO^  18  Bow.  314.) 

Mullen  default  concludes  defendant.— If  the  defendant  after  ser- 
aioo  of  his  papers^  and  before  the  motion  be  actually  made,  suffer  a  default  for  not 
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dple  will  allow  also  an  action,  after  tbe  design  of  the  defendants  is  partly  acoom- 
p&hed,  even  by  the  execution  of  a  deed,  for  the  purpose  of  preyenting  any  title 
being  set  np  under  that  deed,  and  to  cause  the  defendants  to  do  such  other  acts 
as  may  be  necessary  to  redress  a  wrong  done,  or  about  to  be  done,  to  the  city.  A 
goremor  of  the  almshouse  of  the  City  of  New-York  cannot  purchase  for  himself 
alone  or  for  himself  and  others,  real  estate  belonging  to  the  comoration  of  the  city. 
A  deed  giren  upon  such  a  purchase  cannot  be  sustained.  The  law  which  &- 
chree  that  no  head  of  department,  or  other  officer  of  the  corporation,  shall  be  di- 
rectly or  indirectiy  interested  in  the  purchase  of  any  real  estate,  or  other  property 
belongii^  to  the  corporation,  includes  the  ten  governors  of  the  almshouse— they 
are  the  chief  officers  of  the  ezecutiye  department  of  the  corporation,  known  as  the 
ahnshouse  department.  {Booaeveli  agt.  Vamum,  12  ffoto.  469.)  The  rule  which 
permits  the  onusslon  of  parties  interested  in  the  question  litigated,  and  the  ffiing 
of  a  bill  by  one,  in  behalf  of  aU  others  interested,  is  adopted  from  necessity,  to  pre- 
Tent  a  fiulure  of  justice.  (Bouion  agt.  City  of  Brooklyn,  15  Barb.  876.)  The 
ftatntes  of  1949  and  1861,  authorizing  joint  stock  and  other  companies  and  associ- 
ations of  seren  or  more  persons  to  sue  or  be  sued  in  the  name  of  their  president  or 
treasurer,  conferred  upon  those  officers  no  right  to  sue,  except  in  cases  where  the 
shareholders  or  associates  could  before  have  prosecuted.  The  intent  of  those 
statutes  was  to  obviate  the  inconvenience  of  joining  all  the  shareholders  or  associ- 
ates as  parties ;  to  £Eu:ilitate  an  existing  right  of  action,  and  not  to  create  a  new 
obsl  {Ckmiina  agt.  Greem,  28  Barb.  88.  See  CHrmid  agt  Beach,  8  S.  D.  Smith, 
887;  oncf  see  jDouming  agt.  Mann,  8  B.  J).  Smith,  86.) 

Actions  by  and  against  executors  and  administrators.— 

By  the  laWs  of  1688,  {p.  108,)  it  is  not  necessary,  in  actions  by  or  against  execu- 
tors or  administrators,  to  join  those  as  parties  to  whom  letters  testamentary 
have  not  been  issued.  Where  an  executor  dies,  having  in  his  hands,  at  the  time, 
a»$etM  belonging  to  the  estate  he  represented  as  such  executor,  although  the  sur- 
viving executors  have  a  right  to  such  assets,  they  cannot  treat  the  claim  as  an  or- 
dinary debt  liquidated  and  ascertained  to  be  recovered  by  a  common  law  action. 
Such  a  dflim,  not  being  the  subject  of  a  common  law  action,  is  not  one  which  the 
legal  representatives  of  the  deceased  executor  are  bound  to  refer,  under  the  act 
concerning  tbe  duties  of  executors  and  administrators,  in  the  payment  of  debts 
and  legacies.    (Sofuk  agt.  Craft,  18  ffow.  438.) 

Action  to  foreclose  a  nkOrtKUge. — One  who  claims  adversely  to 
the  title  of  the  mortgagor,  and  prior  to  the  mortgage,  cannot  properly  be  made 
a  party  defendant  for  the  purpose  of  trying  the  vuimty  of  such  adverse  claim,  in 
an  action  to  foreclose  the  mortgage.  {Coming  agt.  Smith,  2  Seld,  82 ;  and  tee 
Cam  agtw  Priet,  17  How.  348 ;  Vrwry  agt.  Clark,  16  How.  424.) 

*lV1iat  plaintill'  nsnst  siioiw  who  sues  for  filmseif  and 
Otliers* — It  teems,  section  119  of  the  Code  ought  to  be  construed  as  merely  re- 
^•ffring  the  rules  that  otherwise  might  have  been  held  to  be  abolished,  which  pre- 
▼ioualy  to  the  adoption  of  the  Code,  prevailed  in  courts  of  equity,  and  consequently 
that  it  is  to  suits  equitable  in  their  nature  that  the  provisions  in  the  section  should 
itill  be  exdnsively  applied.  To  enable  a  plaintiff  to  bring  a  suit  in  his  own  right, 
and  on  behalf  of  others  having  a  common  interest,  it  is  not  sufficient  to  allege 
that  the  other  parties  are  so  numerous  that  it  would  be  impracticable  to  bring 
them  all  before  the  court,  but  the  nature  of  their  common  interest  must  appear  to 
be  such  as  would  entitiethem,  were  they  all  before  the  court,  to  maintain  the  ac- 
tion in  th^  own  right,  or  in  their  own  names.  {Habieht  agt.  Pembevton,  4  Sand,  667. ) 

§  120.  One  action  may  include  different  parties  to  commer- 
dai  paper. 

Persons  severally  liable  upon  the  same  obligation  or  instru- 
ment, including  the  parties  to  bills  of  exchange  and  promis- 
sory notes,  may,  all  or  any  of  them,  be  included  in  the  same 
action,  at  the  option  of  the  plaintiff. 

Uabillty  of  different  parties  to  a  promissory  note,  bond 

and  g^narantjr* — ^The  engagement  of  successive  parties  to  a  promissory  note 
is  not  jdnt,  nor  does  tbe  statute  authorising  a  joint  action  against  all,  make  il  ne, 
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ihe  deflnition  of  a  "jvdgmeni,''  aa  glv«i  in  the  MMh  aeokioii  of  the  Code  Is,  that  i* 
is  the  JBLnal  determination  of  the  rights  of  the  partiet  la  on  aUion.  {Feopie  agt^ 
County  Judge  of  Sekudaer^  13  Mtw.  S98.) 

When  tlie  eo«rt  ac^uives  |«iiMUcUos.— The  court  acquires 
jurisdiction  of  an  action  from  the  time  the  aommons  is  serred,  or  any  provisional 
remedy  la  allowed.  (I^mdmeU  agt  LanohTf  16  &>w,  S;  and  «m  MaCoirihy  agt. 
FwJee,  18  JBow,  138.) 

§  128.  SufnmonM^  reqiddLes  of. 

The  summona  shall  be  subaoribed  bj  the  plaintifl^  or  his  attor- 
neji  and  directed  to  the  defendant,  and  shall  require  him  to  an- 
8wer  the  complaint^  and  serve  a  oopy  of  his  answer  on  the  person 
whose  name  is  subsoribed  to  the  summons,  at  a  place  within  the 
state,  to  be  therein  q)eeifiedf  in  which  there  is  a  post-officoi 
within  twenty  days  after  the  service  of  the  summons,  exclusive 
of  the  day  of  service. 

Wliat  is  a  sammont. — ^A  sammons  bj  which  aa  action  is  commenced  is 
the  prooin  of  the  court  l%e  ooart  (hna  which  it  issues  is  required  to  be  desig* 
Dated  therein,  and  it  should  be  governed  and  regulated  bj  the  rules  of  practice 
formerly  applicable  to  a  coqnat^  as  £tf  aa  those  rulaa  can  properij  be  made  to  applj. 
(Blanchard  agt  Strait,  8  Bow.  84.) 

Contents  and  service  of  sanansons.— A  summons  may  be  served 
either  with  or  without  a  complaint^  and  the  action  is  commenced  from  the  time  of 
the  seryioe  of  the  summons.  {Blamekaird  agt  Strait,  8  Eow,  84.)  Where  a  sum- 
mons was  issued  without  any  leferenoe  to  l£e  oowrt  in  which  the  action  was  pend- 
ing— no  court  whatever  being  named  in  it;  and  a  complaint  was  subsequent! j 
issued  m  which  there  was  no  reference  whatever  to  anj  court  except  in  the  title^ 
which  commenced  "  Sup.  Oonrt  ;^  ketd,  that  the  oomplidnt  suffloientlj  named  the 
court  under  section  142.  And  the  summons  might  be  amended  under  sections  193, 
176.  (  Walker  agt  Biibbard,  4  Edw,  1(4.)  A  summons  issued  without  mentioning 
the  court  from  which  it  emanates,  is  defeotiva  (Dix  agt.  Pcdmer,  6  Sow.  233  ;  and 
see  JBbichkiss  agt  Crocker,  IS  Sow»  336^  A  summona  issued  without  mentioning 
any  court  from  which  it  emanates  is  defective.  An  amendment  of  such  a  summona 
cannot  support  the  judgment  entered  in  the  action.  It  is  irregular.  Besides,  the 
defendant  must  have  lib^:^  to  appear  and  defend.  {James  agt  Kirkpairiek,  5  Bow, 
241.)  In  JixUman  agt  SSmmtm,  (10  BSm.  69,)  it  waa  held,  that  it  is  not  a  statutory 
requisite  of  a  summons  that  it  shsU  state  the  same  of  the  court  in  which  the  action 
is  brought  The  summons  is  not  void :  it  is  at  nuxt  merely  voidable  for  an  omia* 
sion  to  comply  with  the  praotioe  (stating  the  court)  which,  however  proper,  is  en- 
tirely dependent  upon  the  discretion  of  the  court  A  summons  and  eompkuni  ^rig^ 
inal)  should  be  signed  by  the  plaintiff  or  his  attomey--the  printed  name  of  tlie 
attorney  to  the  summons  and  complaint  is  a  nullity,  (i'brmen'  Loasi  and  Trust  Co* 
agt  Dickson,  17  How,  47t.)  It  was  held  in  Burgess  agt  StiO,  (12  How,  401,)  that 
a  defective  affidavit  for  an  attschment  could  not  be  properly  connected  with  the 
summons  so  as  to  uphold  it,  especially  where  the  summons  was  iasued  previous  to 
nuUcing  the  affidavit  The  act  of  1853  (Sees.  L.,  1863,  p,  974)  was  intended  to  author- 
ize  service  of  process,  to,,  when  the  party  to  be  served  eovld  not  be  found,  (either  in 
or  out  of  the  state,)  or  being  found,  ^ould  avoid  or  evade  personal  service.  Where, 
upon  a  statement  of  the  defendant* a  wife,  that  he  had  gone  to  the  state  of  Ohio,  and 
was  not  expected  back  during  the  summer,  except  on  a  visit ;  held,  that  an  order 
under  the  act  of  1853,  for  the  service  of  a  summons  and  complaint  upon  the  d> 
fendant,  wss  irregular.  Besides,  there  was  do  necenity  of  resorting  to  this  mode 
of  service  in  this  case,  as,  the  adion  being  for  the  foreclosure  of  a  mortgage,  the 
service  might  have  been  made  by  publication  under  the  135th  section  of  the  Code. 
(CoUins  agt  Campfidd,  9  How,  519 ;  and  see  Warren  agt  Tiffany,  17  Haw.  106.) 
It  is  not  necessary,  under  section  128  of  the  Code,  that  the  name  of  the  staJl/i  should 
Sjppear  in  the  summons,  designating  the  place  wliere  the  defendant  is  required  to 
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bis  aoswer.  And  it  makee  no  difltrenoe  whether  the  seirioe  of  the  snmmons 
is  made  personallj  or  hy  pMicaHon,  In  case  of  senrioe  of  the  summons  hy  publi- 
cation, a  notice^  in  which  the  time  and  place  of  filing  the  complaint  are  stated, 
whether  in  the  body  of  the  original  summons  or  tmrnediaidy  helow  U^  is  sufficient. 
{Thia  COM  havinghem  ajprmed  2^  ^  cowriof  appeaHs,  the  case  of  TiUu  agt  Rdyea^  (16 
Bow.  371,)  holding  admOy,  is  owrrtUed.    (Cook  agt.  EOeeck,  17  Sow.  134.) 

Appeairance  irlieit  a  mralrer  of  defect  In  tninnioiis.— 

¥he  cause  of  action  stated  in  the  complaint,  should  control  the  form  of  the  notice  in 
the  sommona.    {This  agrees  wUh  the  can  of  IHtld  and  Stone  agt  Mone^  7  JSbw,  12.) 
Where  the  pluntiiT  served  a  summons  and  complaint  together,  the  summons  con- 
tainlng  a  noUce  that  if  the  defendant  failed  to  answer  £be  complaint,  the  plaintiOr 
would  take  judgment  againsit  him  for  $160,  with  interest^  &a    The  facts  stated  in 
the  complaint  showing  a  cause  of  action  for  wrongfully'  taking,  detaining  and  con- 
Terting  personal  property,    ffeldt  that  the  summons  was  irregular  and  was  set  aside 
with  coetSy  with  leave  to  amend  on  terms.    It  seerns.  that  although  it  has  been  con^ 
Kdered  as  a  settled  rule  that  an  appearance  generallj,  in  the  cause,  waives  irregu- 
laris in  the  process  by  which  the  party  is  brought  into  court ;  {aee  Webb  agt  MoUj 
€  Ebw,  Pr.  R.  439 ;)  yet,  under  the  Code,  this  rule  in  certain  cases,  may  not  apply. 
For  instance,^  summons  is  served,  without  a  complaint,  with  a  notice  for  judgment 
conforming  to  one  of  the  subdivisions  of  section  129,  the  defendant  serves  a  notice 
of  retainer  generally,  for  he  must  do  this  in  order  to  get  a  copy  of  the  complaint,  and 
when  the  complaint  is  served,  he  finds  an  entire  variance  between  the  notice  in  the 
BommoDS  and  the  cause  of  action  stated  in  the  complaint,  the  latter  controlling  the 
cause  of  acticm.    Is  he  by  his  general  retainer  deprived  of  moving  to  set  aside  the 
flmmmons  for  irregularity?     Supposed  not    {Vocrhiea  agt.Seofieldf  1  Sow.  61.) 
But  it  was  held  in  Bidder  agt  WhiUock,  (12  Bow,  208,)  that  it  will  be  presumed 
tiiat  the  summons  in  an  action,  in  the  supreme  court,  is  drawn  before  the  complaint 
is  fWuned,  although  the  latter  is  served  with  the  summons.    The  summons  must 
indicate  the  nature  of  the  action,  i  e.,  whether  it  is  one  arising  on  contract  for  the 
recovery  of  money  only,  or  one  in  which  the  plaintiff  will  apply  to  the  court  for 
relief.    Where  the  cause  of  action  stated  in  the  complaint  is  djfferent  from  that  in- 
dicated by  the  summons — ^the  latter  showing  the  action  was  one  on  contract,  and 
the  former  containing  a  cause  of  action  for  a  tort — ^it  was  held  the  complaint  should 
be  set  aside,  although  it  was  served  with  the  summons.    This  is  analogous  to  the 
practice  prior  to  the  Code,  where,  if  the  plaintiff  in  declaring  did  not  pursue  the 
cause  of  action,  as  set  forth  in  the  ac-eUam  part  of  the  eapiaa  by  which  the  suit  was 
commenced,  the  declaration,  and  not  the  capias,  was  set  aside.    And  in  BoingUm 
agt  Leghorn,  (14  Sow.  360,)  it  was  also  held  that  the  summons  is  the  first  in  the 
order  of  proceeding,  and  upon  it  the  defendant  is  brought  into  court    All  subse- 
quent proceedings  are  supposed  to  be  based  upon  it    If)  therefore,  the  complaint 
•  does  not  conform,  in  regard  to  the  nature  of  the  action,  with  the  summons,  the 
eompkrinif  and  not  the  summons,  is  irregular.    (This  agrees  vnih  Bidder  agt  WhU- 
lodt,l2Sow.Fr.&MS;  and  is  adoerss  to  Voorhies  t^  SoofiOd,  7  id.  61.)     Where 
tiie  defenduit,  in  sodi  case,  moves  to  set  aside  the  stmmons  for  irregularity, 
(instead  of  the  complaint,)  and  in  his  notice  of  motion  specifies  the  irregularity,  and 
also  asks  for  such  other  aod  fVutfaer  relief,  Ac,  he  will  be  allowed  an  order  setting 
aside  the  eompiamL  (See  AUen  agt  AUen^  14  Sow.  248.)    A  notice  of  motion  signed 
by  the  attorney  for  the  defendant,  generally,  without  stating  that  it  is  for  the  pur- 
pose of  the  meUoH  only,  is  an  appearanes^  generally,  in  the  cause  which  waives  an 
irregularity  in  the  summons.    {BaaUer  agt.  Arnold^  9  Sow.  445.)    Objection  to  the 
manner  of  a  servioe  of  a  summons  in  a  justioe's  or  the  marine  court  is  waived  by 
rV»ai^i"g  to  the  merits— it  is  matter  in  abatement  merely.    {MUen  agt.  EusseU.  3 
R  D.  SnUih,  303.)    An  appearanee  admits  the  regularity  of  the  summons  and  its 
servioe,  by  which  ths  party  is  bioug^  into  court;  but  it  does  sot  admit  the  identic 
of  the  caiuse  of  actum  indicated  by  tte  sununons  with  that  set  out  in  the  complaint, 
although  both  are  served  together.    The  oomplahxt,  although  it  may  be  drawn  and 
served  with  the  summons,  is  in  order,  and,  in  leg^  contemplation,  a  subsequent 
step  in  the  procedure.    If  the  complaint  varies  from  the  process,  there  is  the  same 
reason  and  the  same  right  to  object  to  the  complaint  that  there  formerly  was  to  set 
aside  a  declaration  which  varied  from  the  writ    {7\itUe  agt.  SmOh^  14  Sow.  395.) 

Amendaiemt  of  ibe  Munmom* — ^A  summons  cannot  be  amended 
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or  jadgment ;  and  the  court  has  no  authority  to  order  a  continuance  of  the  action 
against  the  legal  representatives  of  the  defendant. 

Jadermeal  In  favor  of  suririvinff  plaidtllDs,  wlien  Ir- 

rei^lar*— ^Where  one  of  several  plaintiffs  dies,  pending  an  action,  the  cause 
of  which  Burvives,  and  the  defendant  enters  judgment  against  all,  no  order  to 
proceed  in  favor  of  the  survivingplaintifis  having  been  made,  the  judraent  is 
irregular,  omd  must  be  set  aside.  The  jndnnent  cannot  be  amended,  and  allowed 
to  stand  as  again^  the  surviving  plaintiflS,  because  it  is  a  joint  judgment.  {Holmes 
and  Palmer  ^.  ffonie,  8  How.  S83.) 

DFhen  action  may  be  continued  In  fliTor  of  snrvlvinir 

S Plaintiffs. — Bj  the  death  of  one  of  theplaintifib  ai^d  one  of  the  members  of  a 
nn,  the  right  by  the  remaining  members  to  continue  the  prosecution,  if  the  right 
of  action  continues,  remuns  unaffected.  No  leave  to  contmue,  under  section  121 
of  the  Code,  is  necessary,  becausp  no  one  is  to  be  substituted.  A  suggestion  on 
the  record  is  sufficient.  Section  121  applies  only  in  the  case  where  a  representa- 
tive or  successor  of  the  deceased  is  to  be  substituted  as  a  party.  {Taylor  al^ 
Okureh,  9  How.  190.)  In  case  of  a  transfer  of  the  interest  of  the  plaintiff  in  the 
subject  of  the  action,  it  is  optional  with  the  court,  on  the  death  of  the  plaintiff, 
whether  or  not  to  allow  the  assignee  to  be  substituted,  and  the  action  continued 
in  his  name ;  and  on  tiie  application,  the  defendant  should  be  heard  and  his  inter- 
ests taken  into  account.  {Sheldon  agt.  Havens,  1  How.  268.)  The  representatives 
of  a  deceased  plaintiff,  who  dies  pending  the  action,  have  no  right  to  elect 
whether  it  shall  stand  revived  or  not ;  the  defendants  are  entitied  to  have  the 
suit  continued  in  the  name  of  the  plaintiff's  representative.  (Ridgtway  agt. 
Bidkley,  id.  269.) 

On  liie  dealb  of  a  sole  defendant.— If  a  sole  defendant  die  pend- 
ing an  action,  after  issue  joined  therein,  and  before  trial,  his  personal  representa-   . 
tives  have  no  right  to  an  order  requiring  the  plaintiff  to  continue  the  action 
against  them,  as  the  defendants  therein.    In  such  a  case,  the  plaintiff  at  hia 
election  may  require  that  it  be  discontinued.    {Keene  agt.  La  Forge,  16  How.  S1*I.) 

Application  to  existlner  suits  (previous  to  1848)  held  uii- 
COnsiltUtlonal. — The  121st  section  of  the  Code  of  Procedure,  so  far  as  it  is 
made  applicable  to  existing  suits  commenced  before  the  Code  took  effect,  and  to 
transfers  of  interest  made  before  that  time,  is  unconstitutional.  ( Vrooman  agt. 
Jones,  6  How.  969.) 

A  motion  to  continue  an  action  U'liicli  survives,  does 
not  Involve  the  merits* — An  administrator  of  a  deceased  plaintiff,  in  an 
action  of  assumpsit,  may  have  leave  to  continue  the  action,  under  section  121  of 
the  Code,  if  he  shows  a  cause  of  action  which  survives,  notwithstanding  it  appears 
by  the  defendant's  affidavits  that  the  original  plaintiff  in  his  lifetime  had  assigned 
tne  demand  before  the  commencement  of  the  suit.  The  objection  of  the  defend- 
ant goes  to  the  foundation  of  tiie  action,  and  the  court  cannot  try  the  merits  of  a 
cause uponr affidavits.  {Wing  Sgt.  Ketcham,  Z  How.  886.)  Section  121  of  the 
Code  allows  the  court  to  continue  the  action,  on  motion,  at  any  time  within  a  year  * 
after  the  death  of  a  p<^ty ;  and  after  the  year,  it  allows  a  continuance  on  a  sup- 
pletnental  complaint.  This  section  is  a  limitation  upon  the  powers  of  the  court — 
the  motion  to  continue  must  be  made  within  the  year.  {To  the  same  effect,  see  the 
decision  in  Qreene  agt.  Bates,  7  How.  Pr.  R.  296. )  Section  174  of  the  Code  allows 
the  court,  in  its  discretion,  to  permit  certain  things  to  be  done  after  the  time 
limited  by  this  act ;  but  it  would  not  do  to  apply  that  section  to  section  121,  for 
it  would  utterly  nullify  the  provisions  of  the  latter  section.  {Coon  agt.  Knapp, 
18  How.  175.) 

Assignment  of  action,  pendente  lite.— When  p^tulsiue^i/e,  in  an 

action  on  contract,  the  plaintiffs  sell  and  assign  the  subject  matter  of  the  action  to  a 
third  person,  he  will  not  be  substituted  as  plaintiff,  on  motion  of  the  plaintiffs  to  the 
pecora,  and  without  notice  to  him.  The  alleged  purchaser  is  the  person  to  move  for 
substitution ;  and  he  should  do  so,  on  notice  to  the  pl^ntiffs,  as  well  as  to  the  de- 
fendant. Even  in  such  a  case,  it  is  not  a  matter  of  course  to  order  a  substitution  with> 
out  imposing  any  conditions.  {Howard  agt.  Taylor,  11  How.  880.)  The  court  has 
the  power  to  admit  an  assignee  of  an  interest  in  a  cause  of  action  pendente  lite  to  be 
made  a  party  to  the  suit,  upon  his  own  application.  broRAHAM,  F.  J.,  dissented. 
{JfcGown  agt.  Leavenworth,  2  JS.  J).  Smith,  24.)  When  the  plaintiff  transfers  his 
interest  in  tiie  cause  of  Sijotion  pendente  lite,  it  is  entirely  a  matter  of  discretion  with. 
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tlie  eoart  whether  Uie  aadgnee  shall  be  sabstitnted  as  plaintiff.  {Murray  agt.  Gene- 
ral IfuL  Ifu,  Co.  2  Jhier,  607 ;  andaeeff<»mfa(ferBgt.B<ymfager,  1  C.  B.  If,  8. 180.) 
Where  a  plainiifl^  after  suit  broaeht,  transfers  his  interest,  the  assi^eee  should  not 
be^  allowed  to  be  substituted  as  plaintiff,  where  the  object  principally  is  to  make  the 
original  plaintiff  a  witness.  Under  section  121,  the  court  possess  a  discretionary 
power  in  such  cases.  (Harrie  a^  Bennett,  6  How,  220.)  In  case  of  a  transfer 
<tf  the  interest  of  the  plaintiff  in  £e  subject  of  the  action,  it  is  optional  with  the 
eoart,  on  the  death  of  the  plaintiff,  whether  or  not  to  allow  the  assignee  to  be 
tabstituted,  and  the  action  continued  in  his  name ;  and  on  the  application  the 
defendant  should  be  heard,  and  his  interest  taken  into  account  {Phelpe  agt. 
iKnwfu,  7  How.  268.)  Since  the  decision  of  the  court  of  appeals,  in  Mdee  agt. 
Md{t  Kenu  622),  all  demands  arising  from  injuries  to  property  are  assignable ; 
aad  when  assigned,  the  action  is  properly  brought  in  the  name  of  the  assignee. 
(Fey  agt.  TVoy  emd  Boeton  RR,  Co.,  24  Barb,  882.) 

In  actions  for  partition. — ^Where  one  of  several  defendants  in  parti- 
tion dies  pending  the  action,  all  that  is  necessary  to  put  the  case  in  a  position  to 
proceed  is  to  obtain,  within  a  year,  an  order  under  section  121  of  the  Code,  that 
the  action  be  continued  against  those  who  have  succeeded  to  the  interest  of  the 
deceased  party.  It  is  usual  to  give  notice  of  such  application ;  but  where  the  sur- 
viving defendants  have  no  interest  in  the  question,  and  would  have  no  right  to 
reast  a  motion  for  a  supplemental  complaint,  notice  is  unnecessary.  Where  such 
floplication  is  made  inlhm  a  year  after  the  death  of  the  party,  a  tupplementcd  ecfm- 
piiini  is  unnecessary.  {See  to  the  eame  effect  Coon  agt.  Knapp,  18  Hito,  175.)  But 
lihere  a  tupptmuntal  complaint  and  an  amendment  of  the  original  are  obtained  in 
SBch  case,  which  does  not  change  the  material  facts  in  the  original,  and  the  amend- 
ments are  immaterial,  a  party  who  has  not  been  served  with  notice  of  such  appli- 
cation, but  whose  interests  are  protected  by  the  judgment  in  partition,  caimot  be 
permitted  to  interfere  to  set  aside  the  judgment,  on  the  ground  of  a  want  of  such 
notice.     {Gordon  agt.  Stirling,  13  How,  405.) 

Tliis  section  not  'applicable  to  the  conrt  of  appeals*— 

Where  a  party  in  a  cause  dies  after  the  return  is  filed  in  this  court,  the  court 
having  obtained  jurisdiction,  has  the  power  to  allow  its  legal  representatives  to 
be  snmtituted.  It  teema  that  section  121  of  the  Code  does  not  apply  to  this  court. 
{HoMiinge  agt.  McKinley,  Court  of  Appeale,  8  How,  175.) 

Proceedingrs  irltere  cause  of  action  does  not  survive- 
Where  the  cause  of  action  does  not  survive,  and  some  of  the  plaintiffs  die,  but  the 
eause  of  action  continues  as  to  the  survivors,  the  latter  cannot  be  compelled  to  re* 
vive  the  suit  against  the  leeal  representatives  of  the  deceased  plaintiffs.  The  sur- 
vivors may  proceed  with  their  suit,  and  the  bill  may  be  dismissed  for  want  of 
prosecution,  but  not  for  n^lect  to  revive  it.  The  defendants  have  the  privilege  in 
such  a  case  of  making  apphcation  by  petition  (for  section  121  does  not  apply  to  such 
a  case)  to  have  an  oraer  requiring  the  legal  representatives  to  show  cause  why  the 
suit  should  not  stand  revived  in  their  names,  or  that  the  bill  be  dismissed  so  far 
as  the  defendants'  interests  are  concerned.    (  Williamson  agt.  Moore,  6  Sand,  647.) 

An  order  aliouriuir  actions  to  He  continued  is  appeal- 
able*— ^An  order,  made  at  special  term,  allowing  actions  to  be  continued  in  the 
name  of  the  surviving  plaintiffs,  and  admitting  otners  in  place  of  a  deceased  plun- 
tiff;  is  appealabU,  because  it  affects  a  eubatantial  right,  { Code,  %  849 ;  St,  John  a^. 
Croel,  10  How,  253. )  Where,  in  an  action  for  slander,  the  plaintiff  obtained  verdict 
and  judgment,  from  which  the  defendant  appealed  to  the  general  term ;  and  pend- 
ing the  appeal  the  defendant  died ;  on  a  motion  to  continue  the  action  in  the  name 
of  the  persobal  representatives  of  the  deceased  defendant  {Code  §  121.)  held,  that 
although  it  was  not  necessary  in  respect  to  the  pending  appeal,  yet  that  the  per- 
sonal representatives  should  be  allowed  to  be  made  parties  in  reference  to  a  further 
^ipeal  if  they  desired.  {Miller  Bgt,  Gvnn,  7  How,  159.)  It  was  held  in  McGown 
agt  Leavenworth  (2  K  D,  Smith,  24,)  that  the  granting  of  an  order  admitting  an 
assignee  of  an  iaterest  in  a  cause  of  action  pendente  lite,  as  a  party,  rested  in  the 
discretion  of  the  court,  and  was  not  appealable.    Ingkaham,  r,  J.,  dissented 

.  Wben  imprisonment  abates  a  civil  suit.— In  aSrien  agt. 
Hagan  (1  Jhur,  664,)  it  was  held  that  the  effect  of  the  provision  of  the  Revised 
Statutes  (2  R,  S,  §  19,/}.  701)  which  suspends  idl  the  civil  rights  of  a  person  con- 
victed and  sentenced  to  the  state's  prison  for  a  term  of  years  for  a  felony,  during 
the  term  of  his  imprisonment,  was  to  abate  the  suit,  and  consequently  that  no 
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farther  proceeding  could  be  had  therein,  until  it  was  properly  reviyed.  {Murray 
agt.  Osnefal  Mut.  Ins.  Co.,  2  Jhter,  607.) 

Practice  irtaen  sajpplemeiital  complaint  b^^comes  ne- 
cessary*— The  Code  (section  121)  provides  that  an  action  may  be  continued  by 
or  against  the  representative  of  a  deceased  party,  im  motion,  at  any  time  within 
one  year,  or  afterwards,  on  a  tupplemental  eomplaint ;  but  is  sUent  as  to  the  prac- 
tice to  be  pursued,  when  such  supplemental  complaint  becomes  necessary  by  the 
lapse  of  the  year  without  revival.  Held,  that  the  former- practice  in  chancery  must 
be  regarded  as  furnishing  a  mode  of  proceeding  in  such  case.  The  court  accord- 
ingly ordered  such  supplemental  complaint  to  be  filed  within  thirty  days,  or  that 
the  complaint  in  the  original  suit  be  aismissed.  {Oremi  agt.  Bates,  1  How.  296.) 
In  Johnson  agt.  WUliams  (2  ^66.  229),  it  was  held  that  an  application  to  the  court 
was  necessary,  for  leave  to  continue  by  supplemental  complaint.  Where  one  of 
seyeral  defendants  died  pending  the  reference  of  an  action,  which  survived  to  his 
legal  representatives,  and  the  surviying  defendant  who  had  appeared  and  answered, 
moved  the  court  for  a  dismissal  of  the  complaint  as  against  him,  the  plaintiff  liav- 
Ing  n^lected  to  proceed  and  brinff  in  the  heirs  or  devisees  of  the  deceased  defend- 
ant, either  by  motion  or  by  supplemental  complaint ;  the  court,  in  order  to  set 
the  plaintiff  in  motion,  if  he  ever  intended  to  start,  directed  an  order  that  the  com- 
plaint be  dismissed  as  to  the  moving  defendant  with  costs,  unless  the  plaintiff 
within  sixty  days  from  the  service  of  the  order  obtain  leave,  and  file  a  supple- 
mental complaint,  and  issue  a  summons  thereon  against  the  persons  representing 
the  interest  of  the  deceased  defendant.  {Chapman  agt.  Foster,  16  How.  241,  and 
see  Guild  agt.  Parsons,  16  Ifow,  882;  Palmer  agt.  Murray,  18  How.  646.) 

§  122.  Court  when  to  decide  controversy  or  to  order  other 
parties  to  he  hrought  in. 

The  court  may  determine  any  controversy  between  the  par- 
ties before  it,  when  it  can  be  done  without  prejudice  to  the 
rights  of  others,  or  by  saving  their  rights,  but  when  a  complete 
determination  of  the  controversy  cannot  be  had  without  the 
presence  of  other  parties,  the  court  must  cause  them  to  be 
brought  in.  And  when,  in  an  action  for  the  recovery  of  real 
or  personal  property,  a  person  not  a  party  to  the  action,  but 
having  an  interest  in  the  subject  thereof,  makes  application  to 
the  court  to  be  made  a  party,  it  may  order  him  to  be  brought 
in  by  the  proper  amendment. 

.  A  defendant,  against  whom  an  action  is  pending  upon  a  con- 
tract, or  for  specific,  real  or  personal  property,  may  at  any  time 
before  answer,  upon  affidavit,  that  a  person,  not  a  party  to  the 
action,  and  without  collusion  with  him,  makes  against  him  a 
demand  for  the  same  debt  or  property,  upon  due  notice  to  such 
person,  and  the  adverse  party,  apply  to  the  court  for  an  order 
to  substitute  such  person  in  his  place,  and  discharge  him  from 
liability  to  either  party  on  his  depositing  in  court  the  ajnount 
of  the  debt,  or  delivering  the  property,  or  its  value,  to  such 
person  as  the  court  may  direct ;  and  the  court  may,  in  its  dis- 
cretion, make  the  order. 

As  Co  the  rifflits  of  defendants  and  third  persons  after 

Judgments — ^If  a  non-resident  defendant,  within  one  year  from  the  entry  of 
judgment,  is  allowed  to  come  in  and  defend,  that  fact  of  itself  does  not  open  the 
judgment,  nor  stay  proceedings  upon  the  execution.  But  a  third  person  asking 
to  come  in  and  defend  or  contest  the  plaintifiTe  claim,  must  do  so  b^cre  judgment. 
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iCkmeeU  agt  NevilUy  12  i7ow.  445).    When  a  jndgment  is  frandnlent  or  is  Inyalid 
\j  reason  of  some  substantial  defect,  it  will  be  set  aside  on  the  application  of  any 
party  interested  in  impeaching  it    (Bridenbecker  agt  Ma$on,  16  Hi)w,  208.) 

As  tm  persous  not  parties*— A  person  not  a  partj,  but  having  an  in* 
tercet,  cannot  be  made  a  party  to  an  action,  under  section  122  of  the  Code,  where  the 
actiott  IB  on  contract,  express  or  implied,  for  the  recovery  of  money.    That  section 
most  be  confined  to  actions  for  the  recovery  of  "  real  or  personal  property,"  that  is, 
for  tptcific  personal  property.    (Judd  agt.  Young,  7  Hew,  79.)    The  provision  of 
section  122  of  the  Code,  "  that  when  in  an  action  for  the  recovery  of  real  or  per- 
sonal property,  a  person,  not  a  party  to  the  action,  but  having  an  interest  in  the 
tabject  thereof,  makes  application  to  the  court  to  be  made  a  party,  it  may  order 
lum  to  be  brought  in  by  the  proper  amendment,'*  must  be  construed  to  extend  only 
to  sctions  for  the  recovery  of  specific  real  or  personal  property.    (Tollman  agt.  Hoi- 
/ttfer,9^ow.  506.    Set  Daviess^,  Mayor,  Ac,  N,  y;,2i)«'r,  668,  a»</3i>uer,  121.) 
Onucs  irfadum^  seeking  to  charge  the  defendant  individually,  and  also  as  executor, 
csanot  be  united.    (McMcJum  agt.  Allen,  12  How,  89.)    In  an  action  against  an 
executor,  for  the  recovery  of  alegacv  which  the  defendant  alleges  has  been  paid  by 
him  to  a  stranger,  for  the  benefit  of  the  legatees,  the  stranger  need  not  be  made  a 
party  defendant.    {OUason  agt.  Tkayer,  24  Barb,  82.) .  In  an  action  to  stay  pro- 
ceectings  on  a  judgment  against  three  defendants,  brought  by  one  of  said  defend* 
anttf  against  the  plaintiff  in  the  first  suit,  and  a  generalassigneeof  the  said  three 
defendants,  on  demiyrer.    Held,  that  there  was  a  defect  of  parties.    The  other 
two  defendants  in  the  first  judgment  should  have  been  made  parties,  either  plain- 
tii&  or  defendants.     {B<fwers  agt.  TcUlmadge,  16  How.  825 ;  and  $ee  Sturtevant  agt. 
Brewer,  17  How.  571.) 

On  mnnAamns* — ^The  Code,  admitting  all  parties  to  be  heard  in  one  suit, 
does  not  apply  to  the  writ  of  mandamus.    {People  agt.  Croton  Board,  16  How.  4.) 

In  action  of  ejectment  airainst*  tenant,  landlord  may 

defend. — ^The  same  rule  for  allowing  a  landlord  to  defend  in  an  action  of  ^ect- 
mcni  against  a  tenant,  must  prevail  under  the  Code,  as  formerly  under  the  Revised 
Statutes.    That  is:  the  landlord  is  permitted  to  appear  and  defend  in  conjunction 
with  the  tenant,  in  ca$e  the  tenant  appears.    But  in  caiie  the  tenant  refuses  or  neg> 
lects  to  appear,  the  landlord  is  allowed  to  appear  and  defend  alone.    The  plaintSf 
may  perfect  judgment  against  the  (casual  ejector)  tenant,  which  in  case  the  land* 
lord  defends  alone,  will  be  stayed,  until  the  determination  of  the  action  against  the 
landlord.    But  to  entitle  a  landlord  to  defend  in  his  own  name  or  otherwise,  he 
must  be  shown  to  be  the  landlord  of  the  tenant,  or  have  a  privity  of  estate  or  in- 
terest with  him  in  the  premises  in  question.    {Godfrey  aet«  Townaet'd,  8  How.  398.) 
A  demurrer  for  non-joinder  of  parties  is  well  taken,  ¥rhere  it  appears  that  the 
court  cannot  determine  the  controversy  before  it,  without  prejudice  to  the  rights 
of  others;  nor  by  saving  their  rights.    {Code,  g  122.)    It  eeems,  that  section  122 
of  the  Code  is  the  controUinff  section  in  determining  whether  a  demurrer  for  defect 
of  parties  is  well  taken,     where  a  complaint  set  up  the  recovery  of  a  judgment 
against  W.  R.  K.,  and  that  an  execution  had  been  returned  nulla  bona,  and  that 
the  defendants  and  the  debtor  (W.  R.  K.,  who  was  not  made  a  defendant)  had  col- 
luded to  defraud  the  plaintiffs  and  other  creditors  by  a  sale  of  eoods,  Ac.    And  also 
that  the  debtor  had  made  a  general  assignment  to  one  D.  L.,  for  the  benefit  of  cred- 
itors; that  D.  L.  had  neglected  and  refused  to  execute  the  trust  created  by  such 
assignment,  and  praying  that  the  sale  by  W.  R.  K.  to  defendants  might  be  declared 
fraudulent,  and  that  they  pay  over  to  the.  creditors  of  W.  R.  K.,  and  that  D.  L. 
(who  was  made  a  defendant)  might  be  discharged  from  proceeding  any  further  un- 
der the  assignment;  and  that  a  receiver  be  appointed,  &e.    Held,  that  W.  R.  K. 
was  a  necessary  party  to  the  action.    The  demurrer  for  defect  of  parties  sustained. 
{La  Tourette  agt.  Blaton,  6  How.  99.)    In  an  action  for  rent,  against  an  assignee  of 
a  portion  of  the  demised  premises,  the  owners  of  the  other  parts  of  the  lot  need 
not  be  made  partiea     After  a  partition,  each  owner  becomes  severally  and  inde- 
pendently liable  for  his  proportionate  share  of  the  rent.    (  Van  Henaselaer  agt 
Bonetieel,  24  Barb.  366.) 

Service  of  process  on  all* — ^In  an  action  against  several  defendants  for 
a  spedfie  performance  of  a  contract  to  purchase  real  estate,  and  to  secure  a  portion 
of  their  purchase  monev  by  their  bond  and  mortgage  on  the  premises,  all  the  de- 
fendants must  be  servea  with  the  process  or  appeal,  to  enable  the  court  to  render 
a  proper  judgment  which  will  be  a  complete  determination  of  the  controversy.  If 
brought  to  trial  on  the  answer  of  part  of  the  defendants  only,  the  other  defendants 
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without  leave  of  the  cosrt.  {McCkvm  •gLJiovMm,  8  AmuL  tSd)  Jfimomer  oi 
defendants  may  be  taken  advantage  of  hy  motion  to  aet  aaide  the  aummona  and 
complaint  It  ia  doubtftd  whether  under  the  Code  there  is  a  remedy  in  aach  caae 
byanawer.  {SUioU  ag^  ffart^  n  How,  2(;  and  9ee  SkiyUr  f^  SmiOi,  %  Bono,  673; 
tbirmenf  Loan  and  Trust  Co,tt^JHckmm^9AJbh.^l.)  Where  the  title  of  the  actioo 
18  wrong  in  the  aommona,  it  oaa  be  amended  only  on  application  to  the  court  {AUen 
agt  AJUn^  li  Bow,  248 ;  {Troy  agt  Brownt  16  6ow,  566.)  An  amendment  of  a  de- 
fectiye  anmmona  will  be  allowed  on  a  motion  to  aet  it  adde,  where  it  appeara  that 
the  atatnte  of  limitationa  will  ran  agaioat  the  demand  before  another  anit  can  be 
commenced.  ( WHr  agt  Shewn,  3  How.  397.)  In  H%a  agt.  Thaekr,  (3  How.  407,)  It 
waa  held  that  a  goardian  for  an  infant  plaintiff,  mnat  be  appointed  hifart  ike  isaving 
oi  a  snmmona  and  complaint  (2  R.  S.  449.)  The  Code  baa  not  abrogated  the 
former  pracUce.  The  aerrice^  by  publication,  of  a  aummona  fiar  the  commencement 
of  an  action,  ia  Inaufficient,  unleaa  the  complaint  be  filed  before  publication,  and  the 
aummona  aa  publiahed  atate  the  time  and  place  of  auch  filing.  A  jadgment  entered 
upon  a  aerrioe  tbua  defeotiye  ia  a  nullity.  Budi  a  judgment  ia  not  aided  by  the 
139th  aection  of  the  Code,  and  the  fact  that  an  attachment  waa  iaaued  in  the  pro- 
ceeding. An  order  of  the  court  aubaequent  to  the  judgment,  ia  auch  a  caae^  for 
the  filing  of  the  complaint  nunc  pro  tone,  aa  of  the  day  the  aummona  waa  flrat  pub- 
liahed, will  not  avail  to  give  vitally  to  the  judgment.  The  power  of  amendment 
does  not  extend  to  audh  defects ;  beaidea,  the  defect  in  the  publication  of  the  aum- 
mona would  atill  remain,  and  that  alone  would  be  fhtal  to  the  judgment  {KondaU 
agt  WoMwn,  14  How.  380.)  The  proviaiona  of  the  Code  for  the  recovery  of  judg- 
ment upon  aervice  of  the  aummona  by  publication,  and  depoait  in  the  poet  office^ 
directed  to  the  person  to  be  served,  at  his  place  of  reoidence,  are  new,  and  the 
statute  must  be  strictly  pursued  and  Iblly  complied  with,  to  confer  juriadktiom. 
After  service  Is  complete^  the  court  can  amend  whatever  ia  ifrtguUw^  but  cannot 
amend  any  of  the  proceedings  tending  to  contw  juriodieUon,  Kor  does  the  Revised 
Statutes,  which  directs  that  no  judgment  shall  be  set  aside  for  Irregularity  on  motion, 
unless  such  motion  be  made  within  one  year,  Ao,  apply  to  such  proceedings- 
{HaUeU  agt  JRighten,  13  How,  43.) 

JFuriadlctlon  of  siiperlor  court,  H*  T«,  om  aerylce  of 
•nmmoifts* — In  all  actions,  of  which  the  superior  court  has  jurisdiction  by  sub- 
division 1  of  section  S3  of  the  Code,  and  in  an  action  against  severalpersona  jointly 
li^le  on  contract  when  one  of  them  resides  in  the  city  of  New-York,  the  sum- 
mons may  be  served  in  any  county  of  the  state,  and  the  service  will  be  valid.  It 
is  only  in  those  actions,  of  which  jurisdiction  is  aopiired  by  the  fact  of  personal 
service  of  the  summons  on  all  the  defendants  within  the  city  of  New-Tork,  that 
service  of  the  summons  out  of  the  coun^  of  New-Tork  is  unauthorized  and  invalid. 
{ForUr  agt  Lord,  13  How.  264.) 

§  129,  Notice  to  be  inserted^  m  certain  actions. 
The  plaintiff  shall  aljo  inaert  in  the  aommonB  a  notice,  in  sub- 
stance as  follows : 

1.  In  an  action,  arising  on  oontraot  fer  the  reoorexy  of  money 
onlj,  that  he  will  take  judgment  for  a  sum  specified  therein,  if 
the  defendant  fidl  to  answer  the  complaint  in  twenty  days  after 
the  service  of  ihe  sumaiona. 

2.  In  other  actions,  that  if  the  defendant  shall  fidl  to  answer 
the  complaint  within  twenty  days  after  seryioe  of  the  summons, 
the  plaintiff  will  apply  to  the  court  for  the  relief  demanded  in 
the  complaint 

The  suniBBoiis  muff  Indicate  the  antare  of  tlie  action.— 

It  will  he  presumed  that  the  summons  in  an  action,  in  the  supreme  courts  is  drawn 
before  the  oomplaint  is  framed,  although  the  latter  is  served  with  the  summons. 
The  snmmons  must  indioate  the  nature  of  the  aotion,  i  <l,  whether  it  is  one  arising 
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{%  isa.)  3iit  th«  statate  gives  no  fee  to  the  iheriiT  for  such  eervioe ;  nor  is  there 
SAjthidi^iii  the  sheriff's  fee  bill,  for  which  it  ia  a  snbstitctte,  or  to  which  it  bears  any 
analogy.  Aa  to  that  senrice,  the  sheriiFstandB  precisely  as  any  other  person.  When, 
ther^re,  snch  service  is  aetoallv  rendered  b^r  the  sheriff,  or  by  any  person  other 
iksathe  party  or  his  attorney,  there  is  no  objection  in  allowing  to  the  prevailing 
party  a  reasonable  sum  for  snch  service,  (no  eopyot  notice  canoe  allowed,)  as  di9- 
ifurumsHit,  if  separately  stated  and  duly  verified.  For  such  service  one-half  the 
Sam  aOowed  for  serving  the  snmmons  is  deemed  sufficient ;  that  is,  twenty-five 
eNils  for  each  defendant  served.  When  such  notice  is  served  by  the  sheriff,  the 
certi/Uaie  of  service  should  be  embodied  in  the  return  to  the  summons ;  but  whether 
it  be  or  not,  no  fee  is  provided  for  it,  nor  can  any  be  allowed.  Unlike  the  certifi- 
cate to  the  summons,  it  is  not  a  return  to  process.  {Btfiedict  agt  Warriner,  14  How. 
S6&)  It  was  held  in  the  superior  court,  (city  of  New- York,)  in  Qallapker  aet. 
^UM,  (2  SamdL  742,)  that  where  a  sheriff  serves  with  the  summons  a  notice  of  the 
ofi^eets  of  a  salt  for  foredosure,  the  plaintiff  may  tax  for  such  service,  as  a  neces- 
sary diabnreement,  the  sum  of  thirty-seven  and  one-half  cents,  in  addition  to  the 
sheriff's  fee  for  serving  the  summons.  The  sheriff  is  entitled  to  one  fee,  of  twelve 
aad  one-half  cents,  for  returning  a  summons  with  his  certificate  of  service. 

§  132.  JSTatice  of  pendency  of  action^  affecting  title  to  real 
property,    {Amendment  ^1862  in  itaUcs,) 

In  an  action  affecting  the  title  to  real  property,  the  plaintiff, 
at  the  time  of  filing  the  complaint,  or  at  any  time  afterwards^ 
or  whenever  a  warrant  of  attachment,  nnder  chapter  fonr  of 
title  seven,  part  second  of  this  Code,  shall  be  issued,  or  at  any 
time  afterwards,  the  plaintiff,  if  the  same  be  intended  to  affect 
real  estate,  may  file  with  the  clerk  of  each  county  in  which  the 
property  is  situated  a  notice  of  the  pendency  of  the  action,  con- 
taining the  names  of  the  parties,  the  object  of  the  action,  and 
a  description  of  the  property  in  that  county  affected  thereby ; 
and  if  the  action  be  the  foreclosure  of  a  mortgage  such  notice 
must  be  filed  twenty  days  before  judgment,  and  must  contain 
the  date  of  the  mortgage,  the  parties  thereto,  and  the  time  and 
place  of  recording  the  same.  From  the  time  of  filing  only 
shall  the  pendency  of  the  action  be  constructive  notice  to  a 
purchaser  or  incumbrancer  of  the  property  affected  thereby ; 
and  every  person  whose  conveyance  or  incumbrance  is  subse- 
qnently  executed  or  subsequently  recorded,  shall  be  deemed  a 
subsequent  purchaser  or  incumbrancer,  and  shall  be  bound  by 
all  proceedings  taken  after  the  filing  of  such  notice,  to  the  same 
extent  as  if  he  were  m»de  a  party  to  the  aetion. 

For  the  purposes  of  this  section^  an  aetion  shall  he  deemed  to 
he  pending  from  the  time  of  the  filing  of  stieh  uotiee  ;  pro- 
vided^ however  J  that  such  notice  shall  he  of  no  avail,  unless  it 
shaU'he  foUotoed  hy  the  first  publication  of  the  summons  on 
an  order  therefor,  or  hy  the  personal  service  thereof  on  ^de^ 
fendant,  toithin  sixty  days  after  such  filing. 

And  the  court  in  which  the  said  aetion  is  pending  may,  in 
Us  disonetion^  at  aoy  time  after  the  aetion  shall  ha»e  hecom^ 
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J.,  Dec.  1869,  OTenraling  Oook  agt  Fomaroy^  10  Btm,  103 ;  and  afi&rming  Johnmm 
ftgt  Pcmi,  15  H<no.  454,  M&) 

Actions  ^rhicli  come  nrltHIn  tlie  teeond  snbdiTisioii. — 

An  action  against  a  common  carrier,  under  the  Code,  eonnda  in  tort;  and  an  appli- 
cation to  the  court  fbr  judgment  under  the  second  subdiyision  of  section  129  mml 
be  made,  where  judgment  is  taken  for  want  of  an  answer.  {Flywn  agt  Budaoia 
R.  RR,  Co.,  6  How.  SOB;  and  see  Olor  agt  MiObry,  \  O.  R  126.)  '' The actioa 
against  a  common  carrier  is  usually  an  action  for  a  wrong,  and  not  strictlj  upon 
contract  That  it  is  properly  an  action  for  a  wrong  has  been  settled  by  numerooB 
cases  in  the  books.  It  was  so  held  in  BrotherUm  agt  Wood^  (6  Brod.  A  Ring.  54 ;  and 
AnseU  agt.  Wcsterhotae,  (3  Ghitty  Rep.  L)"  (ObmpbeS  agt  Perkins,  4  Sdd,  438.) 
In  Zdbriakie  agt  SmW^^  (3  Kern.  333,)  DsKiO,  J.,  in  deUrering  the  opinion  of  the 
court,  says :  ^*  Actions  for  the  breach  of  a  promise  of  marriage ;  for  unskilftdnesi 
of  medical  practitioners,  contrary  to  their  implied  undertaking;  the  imprisonment 
of  a  party  on  account  of  the  neglect  of  his  attorney  to  perform  his  profeasioDal 
engagements;  fall  under  this  head  ("  Oauses  of  action  not  assignable,'*)  being  ooik 
sidered  virtuaUy  act  ions  for  injuries  to  the  person."  In  an  action  arlnng  on  con- 
tract for  the  recovery  of  money,  where  the  complaint  seeks  to  vacate  an  agreement 
extending  the  time  of  payment  for  fraud,  and  to  obtain  an  immediate  jud^ent  fbr 
the  whole  demand,  the  plaintiff  should  insert  in  the  summons,  according  to  the 
second  subdiyision  of  section  129.  {TYavis  agt  Ibtias,  7  Bow,  90.)  The  plidntiflb 
sued  the  defendant  by  service  of  summons  issued  under  the  first  frabdivision  of  se^ 
tion  129  of  Uie  Oode,  which  stated  that  if  the  defendant  should  fail  to  answer  Uie 
complaint  to  be  filed,  the  p]ainti£b  would  take  judgment  for  $333.41,  with  intereati 
fta  The  defendant  not  having  any  defence  to  such  daim,  suffered  judgment  by 
de&ult  An  execution  was  issued  against  his  property,  and  returned  unsatisfied ; 
when  the  plaintifft  proceeded  to  issue  execution  against  his  pereon.  On  examina- 
tion of  the  complaint  filed,  the  defendant  found  thai  it  contained  specific  allegations 
of  fraud,  in  the  purchase  of  the  proper^  for  ^ich  the  debt  was  created,  ffddf 
tiiat  the  plaintiflb  could  not  do  that  They  should  have  issued  their  summons  under 
the  second  subdivision  of  section  129.  (Fidd  agt  Morse,  7  Bow,  12.)  Where  the 
plaintiff  served  a  summons  and  oompUunt  together,  the  summons  containing  a  notice 
that  if  the  defendant  fidled  to  answer  the  complaint,  the  plaintiff  would  take  judg» 
ment  against  him  for  $150,  with  interest,  Ac.  The  facts  stated  in  the  complaint 
ahowing  a  cause  of  action  for  wrongftdly  taking,  detaining,  and  converting  peraonal 
property.  Seld,  that  the  summons  was  irreguhuv  and  was  set  aside  with  coetB,  with 
leave  to  amend  on  tennsL  R  seems,  that  although  it  has  been  considered  as  a  set- 
tled rule  that  an  appearance  generally,  in  the  cause,  waives  irregularity  in  the  pnh 
cess  by  which  the  party  is  brought  into  court  {see  Webb  agt  Moil,  6  How,  Ft,  R, 
439) ;  yet,  under  the  Code,  this  rule  in  certain  cases  may  not  apply.  For  instance^ 
a  summons  is  served,  without  a  complaint,  with  a  notice  for  judgment  conforming 
to  one  of  the  subdivisions  of  section  129,  the  defendant  serves  a  notice  of  retainer 
generally,  for  he  must  do  this  in  order  to  get  a  copy  of  the  complaint,  and  when  the 
complauit  is  served,  he  finds  an  entire  variance  between  the  notice  in  the  summons 
and  the  cause  of  action  stated  in  the  complaint,  the  latter  controlling  the  cause  of 
action.  Is  he,  by  his  general  retainer,  deprived  of  moving  to  sec  aside  the  summons 
and  the  cause  of  action  stated  in  the  oomplaint,  the  latter  controlling  the  cause  of 
action.  Is  he,  by  his  general  retainer,  deprived  of  moving  to  set  aside  the  summons 
for  irregularity?  Supposed  not  (Voorhies  agt  Seofidd,  7  Bow.  151.)  In  an  action 
against  an  attorney,  for  an  account  oS  moneys  collected  by  him,  the  proper  notice 
to  be  inserted  in  the  summons  is  under  Uie  second  subdivision  of  section  129. 
(West  agt.  Brewster,  1  Buer,  647.)  In  an  action  for  the  recovery  of  damages  occa- 
sioned by  the  breach  of  a  contract,  and  which  are  unliquidated  in  their  amount,  tiie 
contract  itself  being  not  for  the  payment  of  money  only,  but  for  the  performance  of 
various  other  acts,  with  or  without  such  payment,  the  summons  should  be  in  the 
form  given  by  subdivision  2  of  section  129  of  the  Code,  and  contain  a  notice  of  an 
application  to  the  court  Whenever  the  action  requires  the  determination  of  amounts 
uxiliquldated  in  their  nature,  requiring  other  proof)  and  depending  upon  other  con- 
siderations than  such  as  appear  in  the  contract  itself,  then  tlie  action  is  not  for  the 
recovery  of  money  only,  as  money  due  and  payable  by  the  contract  on  which  the 
action  arises.    It  is  rather  an  action  to  estabUsh  and  ascertain  the  plaintifi'^s  right 
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person  sQbscribing  the  summons  may,  at  his  option,  by  an  in- 
dorsement on  the  summons,  fix  a  time  for  the  service  thereof, 
and  the  service  shall  then  be  made  accordingly. 

£flect  ^vrlieil  made  hj  a  party.— Where  the  plaintiff'  served  the  sum- 
mons perBonally  on  the  defendants,  and  upon  proof  thereof  entered  judc^ent  hy  de- 
fuilt ;  held,  that  the  service  of  the  summons  was  an  irregularity ;  hut  the  defendant 
WIS  too  late  to  move  to  set  aside  the  proceedings  after  the  entry  of  judgment. 
(Ifjfert  agt  Overton,  2  Abb.  844 ;  andue  Hunter  agt.  Zester,  18  How.  847.) 

Papers  served  in  the  nane  of  a  stranger.— Papers  served  in 
the  name  of  a  stranger — not  an  attorney  of  the  court — not  authenticated  hy  a 
party  or  his  attorney,  or  hy  the  sheriff  or  any  one  professing  to  act  in  his  hehalf, 
are  irr^ular,  and  cannot  he  made  the  hasis  of  an  order  which  shall  affect  the 
plaintifrs  proceeding.    {Buchnan  agt  CarnUy,  9  How.  180.) 

§  134.  Haw  summons  served  and  returned. 
The  summons  shall  be  served  by  delivering  a  copy  thereof 
as  follows : 

1.  If  the  snit  be  against  a  corporation,  to  the  president  or 
other  head  of  the  corporation,  secretary,  cashier,  treasurer,  a 
director  or  managing  agent  thereof;  but  such  service  can  be 
made  in  respect  to  a  foreign 'corporation  only,  when  it  has 
property  within  this  state,  or  the  cause  of  action  arose  therein ; 
or  where  such  service  shall  be  made  within  this  state  personally 
upon  the  president,  treasurer  or  secretary  thereof. 

2.  If  against  a  minor  under  the  age  of  fourteen  years,  to  such 
minor  personally,  and  also  to  his  father,  mother  or  guardian,  or 
if  there  be  none  within  the  state,  then  to  any  person  liaving  the 
care  and  control  of  such  minor^  or  with  whom  he  shall  reside, 
or  in  whose  service  he  shall  be  employed. 

3.  If  against  a  person  judicially  declared  to  be  of  unsound 
mind  or  incapable  of  conducting  his  own  affairs  in  consequence 
of  habitual  drunkenness,  and  for  whom  a  committee  has  been 
appointed,  to  such  committee  and  to  the  defendant  personally. 

4.  In  all  other  cases  to  the  defendant  personally. 

1*  ITpon  a  managing  agent* — ^To  authorize  legal  service  of  summons 
and  complaint  upon  a  foreign  corporation,  where  it  is  made  upon  its  managing  agent 
in  this  state,  (under  §  184  of  the  Code,)  the  managing  agent  must  be  one  whose 
agency  extends  to  oi/ the  transactions  of  the  corporation — one  who  has,  or  is  en- 
gaged in,  the  management  of  the  corporation  in  distinction  from  the  management 
of  a  particular  branch  or  department  of  its  business.  (Brewtier  agt.  The  Michigan 
Central  HR.  Co.,  5  ^010.  188.)  A  suit  cannot  be  legaUy  commenced  ogainst  • 
railroad  corporation  (for  loss  of  baggage  or  anything  else)  by  the  service  of  a 
sommona  upon  a  '*  baggage  master**  in  their  employ.  He  is  not  such  a  "  managing 
agent"  as  the  statute  contemplates.  But  a  general  appearance  waives  the  irregu- 
Ifuity  of  such  a  service.  {Flynn  agt.  ?%«  Hvdtan  River  Railroad  Co. ,  6  How.  SOS.) 
But  an  agent  of  an  insurance  company,  properly  appointed  and  qualified  to  procure 
and  effect  insurance  for  the  company,  resiolng  at  a  different  place  from  where  the 
principal  office  of  the  company  is  located,  is  such  a  "  managing  agent"  that  leffal 
service  of  a  summons  and  complaint  against  the  company  may  be  made  by  servmg 
on  him.  {Bain  agt.  7%e  Globe  Int.  Co.,  9  How.  448.)  The  section  of  the  Code  (sec 
tion  134)  authorizing  the  service  of  the  summons  on  the  president,  <&c.,  of  a  corpo- 
ration, is  simply  a  substitution  of  that  mode  for  a  service  by  publication,  as  pro- 
Tided  in  section  135.    Where  service  of  a  summons  is  made  personally  on  Uie 
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oompUint  rariee  from  the  process,  tbere  is  the  same  reason  and  the  same  right  t<9 
object  to  the  complaint  that  there  formerly  was  to  set  aside  a  declaration  whidn 
Taried  from  the  writ.    {Tutth  agt.  Smith,  14  Jfow.  896.)    The  derVs  anthority  t9 
enter  jadjnnent  exists  only  when  the  summons  has  been  personally  served,    (bal-" 
Utt  agt.  MtahUr$f  IS  Bow.  48.)    Where  defendant's  attorney  served  notice  of  re- 
tainer and  demand  of  copy  complaint  at  two  sereral  times,  (for  sereral  defendants,) 
npon  plaintifi's  attorney ;  and  after  twenty  days  had  eUpeed  from  the  first  serTice, 
but  not  twenty  days  from  the  last,  he  moved  to  dismiss  the  complaint  for  want  of 
service,  held,  that  on  proof  of  service  of  the  first  notice  and  demand,  the  defendant 
was  entitled  to  move,  without  waiting  for  the  expiration  of  twenty  days  from  the 
last  service.    In  ordinary  cases,  the  practice,  as  settied,  allows  twenty  days  for 
service  of  copy  complaint,  after  demand.  (Xueeagt  Drempert,  9  Mow,  212.)  After  the 
lapse  of  a  reasonable  time  for  the  service  of  the  copy  of  complaint,  after  demand 

Sursuant  to  section  ISO,  if  not  served,  the  defendant  may  move  for  jntoneot, 
ismissing  the  plaintiff's  complaint.  Analogous  to  the  old  practice  for  judgment 
ofnonprot.  for  non-Arvice  of  a  bill  of  particulars.  In  such  cases  the  complaint 
may  also  be  dismissed  under  section  274  oftiie  Code,  for  the  neslect  of  the  plun- 
tiff  to  proceed  in  the  cause,  pursuant  to  statute,  against  the  defendant  served 
with  the  summons.    (LUilejUld  sgt.  Murin,  4  How,  806.) 

mien  JadiriBCBit  majr  be  entered  for  ^rant  of  ans^rer. — 

Where  defendant  was  served  with  summons,  and  subsequentlv  with  an  order  of 
arrest  and  copy  complaint  at  the  same  time,  but  was  discharg^  from  the  order  be- 
cause attending  court  as  a  witness ;  and  fio  return  of  the  serrice  of  the  order  or 
complaint  having  been  made,  and  the  defendant  not  having  appeared,  a  judgment 
entered  by  plaintiff  for  want  of  an  answer  twenty  days  after  the  service  of  the  sum- 
mons, but  within  twenty  days  from  the  service  of  the  complaint ;  heldregnlar.  (  Van 
Pelt  agt.  Boyer,  7  ^010.  826.)  Where  a  summoDs  is  served,  stating  that  the  com- 
plaint will  be  filed  in  Uie  clerk's  office  of  a  certidn  county ;  (§  180 ;)  a  motion  for 
pidgmtrU  in  favor  of  the  defendant,  for  not  serving  a  copy  of  tire  complaint,  must  be 
made  in  that  district  or  a  county  adjoining  the  one  in  which  it  is  stated  that  the 
complaint  will  be  filed  in  another  district,  (g  401.)  (Johntton  tgLBryan,  6  ffow.  866.) 

"When  complaint  may  be  demanded.— The  only  ease  in  which 
the  Code  expressly  authorizes  a  defendant  to  demand  tkeopv  of  the  complaint,  and 
gives  him  twenty  days  thereafter  to.  answer  it,  is,  where  there  has  been  personal 
service  of  the  summons,  but  no  copy  of  the'complaint  has  been  served  with  it.  In 
other  cases  the  defendant  may,  on  application  to  a  judge,  obtain  time  to  answer, 
and  if  to  the  court,  also  an  order  to  have  a  copy  of  the  complaint  delivered  to 
him.  (Mackay  agt  Laidlaw,  18  How.  129;  Bennett  agt.  Dellicker,  8  C.  72.  117.) 
It  will  be  presumed  that  the  summons  in  an  action,  in  the  supreme  court,  is  drawn 
before  the  complaint  is  framed,  although  the  latter  is  served  with  the  summons. 
(Ridder  agt.  Whitloch,  12  How,  208.) 

§  131.  Defendant  when  to  pay  costa  for  unreasonably  de- 
fending. 

In  the  case  of  a  defendant  against  whom  no  personal  claim 
is  made,  the  plaintiff  may  deliver  to  such  defendant,  with  the 
BummouB,  a  notice  subscribed  by  the  plaintiff  or  his  attorney. 
Betting  forth  the  general  object  of  the  action,  a  brief  descrip- 
tion of  the  property  affected  by  it,  if  it  affects  specific,  real  or 
personal  property,  and  that  no  personal  claim  is  made  against 
such  defendant,  in  whi(;h  case  no  copy  of  the  complaint  need 
be  served  on  such  defendant  unless  within  the  time  for  answer- 
ing he  shall,  in  writing,  demand  the  same.  If  a  defendant,  on 
whom  such  notice  is  served,  unreasonably  defend  the  action, 

he  shall  pay  costs  to  the  plaintiff. 

Fees  for  §enrice  of  the  notice.— The  service  of  a  notiee  of  the  object 
of  emt,  with  the  summons  in  a  foreclosure  case,  is  provided  for  by  the  Code,  (§181,) 
and  when  served  by  the  shei^  his  certificate  of  service  is  made  proof  of  Uie  (act. 
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(S IM.)  Bnt  the  sUfcate  gives  no  fee  to  the  eheriif  for  such  serrioe ;  nor  is  there 
aajthii^m  the  sheriff's  fee  bill,  for  which  it  is  a  substitute,  or  to  which  it  bears  any 
aiiiuo|;y.  As  to  that  senrice,  the  sheriff  stands  precisely  as  any  other  person.  When, 
ther^re,  snch  serriee  is  actually  rendered  by  the  sheriff,  or  by  any  person  other 
than  the  party  or  his  attorney,  there  is  no  objection  in  allowing  to  the  prevailing 
psrty  a  reasonable  sum  for  such  sendee,  (no  copy  of  notice  can  oe  allowed,)  as  di»- 
bmeaunUf  if  separately  stated  and  duly  verified.  For  snch  service  one-half  the 
aun  allowed  for  serving  the  summons  is  deemed  sufficient ;  that  Is,  twenty-five 
eents  for  each  defendant  served.  When  sndi  notice  is  served  by  the  sheriff,  the 
terii/caU  of  service  should  be  embodied  in  the  return  to  the  summons ;  but  whether 
it  be  or  not,  no  fee  is  provided  for  it,  nor  can  any  be  allowed.  Unlike  the  certifi- 
cate to  the  summons,  it  is  not  a  return  to  process.  {Betiediei  agt  WarrineVf  14  ffayw. 
868.)  It  was  held  in  the  superior  court,  (city  of  New-York,)  in  OaUagker  sfft. 
JS^oa,  (2  Sand,  742,)  that  where  a  sheriff  serves  with  the  summons  a  notice  of  we 
objects  of  a  suit  for  foreclosure,  the  plaintiff  may  tax  for  such  service,  as  a  neces- 
sary disbursement,  the  sum  of  thirty-seven  and  one-half  eents,  in  addition  to  the 
sheriff's  fiee  for  serving  the  summons.  The  sheriff  is  entitled  to  one  fee,  of  twelve 
and  one-half  cents,  for  returning  a  summons  with  his  certificate  of  service. 

§  132.  Notice  of  peT^dency  of  action^  affecting  title  to  real 
property.    {Amendment  ^1862  in  italics.) 

In  an  action  affecting  the  title  to  real  property,  the  plaintiff, 
at  the  time  of  filing  the  complaint,  or  at  anj  time  afterwards^ 
or  whenever  a  warrant  of  attachment,  nnder  chapter  fonr  of 
title  seven,  part  second  of  this  Code,  shall  be  issued,  or  at  any 
time  afterwards,  the  plaintiff,  if  the  same  be  intended  to  affect 
real  estate,  maj  file  with  the  clerk  of  each  county  in  which  the 
property  is  situated  a  notice  of  the  pendency  of  the  action,  con- 
taining the  names  of  the  parties,  the  object  of  the  action,  and 
a  description  of  the  property  in  that  county  affected  thereby ; 
and  if  the  action  be  the  foreclosure  of  a  mortgage,  such  notice 
must  be  filed  twenty  days  before  judgment,  and  must  contain 
the  date  of  the  mortgage,  the  parties  thereto,  and  the  time  and 
place  of  recording  the  same.  From  the  time  of  filing  only 
shall  the  pendency  of  the  action  be  constructive  notice  to  a 
purchaser  or  incumbrancer  of  the  property  affected  thereby ; 
and  every  person  whose  conveyance  or  incumbrance  is  subse- 
quently  executed  or  subsequently  recorded,  shall  be  deemed  a 
subsequent  purchaser  or  incumbrancer,  and  shall  be  bound  by 
all  proceedings  taken  after  the  filing  of  such  notice,  to  the  same 
extent  as  if  he  were  made  a  party  to  the  action. 

Far  thepurpoeei  of  this  section^  an  action  shall  he  deemM  to 
be  pending  from  the  time  of  the  filing  of  suck  notice  ;  pro- 
voided^  however  J  that  such  notice  shall  be  of  no  avail,  unless  it 
shaU'be  follotped  by  the  first  publication  of  the  summons  on 
an  order  therefor,  or  by  the  personal  service  thereof  on  ^de* 
fendanty  within  sixty  days  after  such  filing. 

And  the  court  in  which  the  said  action  is  pending  may,  in 
iU  disonetionj  a/t  any  time  after  ike  action  shall  ba»e  becom^ 
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abated^  08  %B  provided  in  section  number  one  hundred  anc^ 
twenty-one^  on  good  cause  shown^  and  on  application  of  any 
party  aggrieved^  after  the  action  shall  have  become  abated^  as  i9 
provided  in  section  one  hundred  and  twenty-one^  direct  the  no-- 
tice  authorized  by  this  section  to  be  removed  from,  record  by  the 
clerk  of  any  county  in  whose  ojffice  the  same  may  have  beenJUed. 

Eflfect  of  Altnff  tlie  ltOtice«--The^tii^  of  a  notice  of  the  pendency  of 
the  action,  ia  actions  affecting  real  property,  does  not  affect  subsequent  purchasers 
or  incumbrancers  until  the  complaint  ieJUed,  althong^h  the  action  may  be  commenced 
"by  the  actual  service  of  process.  Tlie  filing  of  8u<m  a  notice  before  the  action  has 
been  commenced,  by  the  service  of  process,  is  a  nullity.  (Btarought  agt  Jieiper^ 
12  ^010.  171.  ITiis  last  claute  ha»  not  been  considered  good  law.  And  9ee,  contr^ 
Tate  Agt.  Jordan,  3  Abb.  S92.)  A  decree  made  without  proof  of  filing  lit  pendene, 
may  be  irregular,  but  not  void.  (Potter  agt.  Rowland,  4  8eid  448.)  The  filing  of 
notice  of  lis  pendens  is  merely  a  statute  sirostitute  for  actual  notice  to  subsequent 
purchasers  and  Incumbrancers  of  the  existence  of  the  pluntifPs  claim.  This  pro- 
ceeding, by  the  statute,  is  prospective  entirely.  There  is  nothing  in  the  act,  er 
elsewhere,  declaring  unrecorded  conveyances  void  against,  or  in  respect  to  suits 
commenced,  or  notices  of  the  pendency  of  actions  filed  subsequent  to  such  deeds,  or 
subjecting  Uie  owners  of  lands,  whose  titles  are  not  upon  record,  to  the  conse- 
quences of  a  suit  for  foreclosure,  to  which  their  grantors  might  be  parties,  and  they 
were  not.  An  unrecorded  deed  is  not  declared  void  as  to  a  foreclosure  of  a  mort- 
gage commenced  after  its  deUvery,  but  only  as  to  subsequent  purchasers  of  the 
property  in  good  faith.  It  is  only  between  parties  holding  deeds  or  mortgages  of 
the  premises  that  such  qnesti<»s,  under  the  registry  act,  can  arise.  {tiaU  agt. 
Nelson,  14  How,  82.)  A  lis  pendens,  filed  before  the  service  of  the  summons,  be- 
becomes  operative  on  such  service.  The  amendment  to  section  182  of  the  C^de, 
in  1868,  places  a  purchaser,  whose  deed  is  not  recorded,  in  the  same  con(MtioD 
as  if  he  were  a  party  to  the  foreclosure — and  until  the  summons  is  served  on 
him,  he  is  not  affected  by  the  notice  of  lis  pendens ;  and  until  served  on  his 
grantcT,  he  is  not  included  in  the  description  of  subsequent  grantee.  (Farment 
L.  and  T,  Co,  agt.  Dickson,  17  How.  477.) 

€onrt  no  power  to  order  Us  pendens  to  be  taken  flrom 

flies* — ^The  court  has  no  power  to  order  a  lis  pendens  to  be  taken  from  the  fil^  of 
the  court,  which  is  in  proper  form,  and  has  been  filed  in  an  action  in  conformity 
with  the  provisions  of  the  statute.  Although  an  injunction,  which  had  been  granted 
and  which  restrained  tiie  defendant  from  disposing  of  the  real  estate  sought  to  be 
changed  by  the  action,  has  been  dissolved,  on  the  defendant's  depositing  m  court  a 
specific  sum  of  money,  as  security  for  the  payment  of  any  jud^ent  the  plaintiff 
might  recover ;  the  lis  pendens  ^noU  not  be  ordered  to  be  taken  urom  the  files  of  the 
court,  notwithstanding  its  continuance  may  defeat  a  contract  for  the  sale  of  the 
real  estate,  which  the  defendant  may  have  made  after  the  injunction  was  dissolved. 
A  plaintiff  may  give  i^ctual  notice  of  his  claim  to  any  person  who  contemplates 
purchasinff,  and  lie  may  g^ve  such  a  notice  as  the  statute  authorizes.  {Pratt  aft. 
Hoag,  12  How,  215  ;  6  Duer,  681.)  A  subsequent  incumbrancer  who  looks  at  the 
record,  is  entitled  to  all  the  information  which  the  parties  to  a  mor^^age  can 
reasonably  impart.  He  is  entitled  to  know  the  real  extent  or  amount  ofthe  debt 
which  the  mortgage  is  given  to' secure.    {Youngs  agt.  Wilson,  24  Barb.  510.) 

But  by  the  amendmcTU  of  1862,  as  appears  above^  where  the 
action  has  abated^  the  court  may^  in  its  discretion^  direct  the 
notice  to  be  removed  from  record. 

§  133.  Summonsy  by  wfiom  served. 

The  summons  inay  be  serred  by  the  sheriff  of  the  county 
where  the  defendant  may  be  found,  or  by  any  other  person  not 
a  party  to  the  action.  The  service  shall  be  made,  and  the  sum- 
mons returned,  with  proof  of  the  service,  to  the  person  whose 
name  is  subscribed  thereto,  with  all  reasonable  diligence*    The 
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person  Btibscribing  the  Bummons  may,  ftt  his  option,  by  an  in- 
dorsement on  the  summons,  fix  a  time  for  the  service  thereof, 
and  the  Berrice  shall  then  be  made  accordingly. 

Effect  ^rtaen  maile  hj  a  party. — ^Where  the  plaintiff  served  the  sum- 
mons  personally  on  the  defendants,  and  upon  proof  thereof  entered  judCTient  by  de- 
&iilt ;  held,  that  the  serrice  of  the  summons  was  an  irregularity ;  but  the  defendant 
iraa  too  late  to  move  to  set  aside  the  proceedings  after  the  entry  of  judgment. 
(Mifen  agt.  Overton,  2  Ahb,  844 ;  and  see  Hunter  agt.  Zeeter,  18  now.  847.) 

Papers  served  in  the  nane  of  a  stramgrer.— Papers  served  In 
the  name  of  a  stranger — ^not  an  attorney  of  the  court — ^not  authenticated  by  a 
party  or  his  attorney,  or  by  the  sheriff  or  any  one  professins^  to  act  in  his  behalf, 
are  irr^^olar,  and  cannot  be  made  the  basis  of  an  order  wmch  shall  affect  the 
plalnti#0  proceeding.    {Buckman  agt  CamUy,  9  How,  180.) 

§  184.  How  tummona  served  and  returned. 
The  summons  shall  be  served  by  delivering  a  copy  thereof 
as  follows : 

1.  K  the  snit  be  against  a  corporation,  to  the  president  or 
other  head  of  the  corporation,  secretary,  cashier,  treasurer,  a 
director  or  managing  agent  thereof;  but  such  service  can  be 
made  in  respect  to  a  foreign 'corporation  only,  when  it  has 
property  within  this  state,  or  the  cause  of  action  arose  therein ; 
or  where  such  service  shall  be  made  within  this  state  personally 
upon  the  president,  treasurer  or  secretary  thereof. 

2.  If  against  a  minor  under  the  age  of  fourteen  years,  to  such 
minor  personally,  and  also  to  his  father,  mother  or  guardian,  or 
if  there  be  none  within  the  state,  then  to  any  person  having  the 
care  and  control  of  such  minorj  or  with  whom  he  shall  reside, 
or  in  whose  service  he  shall  be  employed. 

3.  If  against  a  person  judicially  declared  to  be  of  unsound 
mind  or  incapable  of  conducting  bis  own  affairs  in  consequence 
of  habitual  drunkenness,  and  for  whom  a  committee  has  been 
appointed,  to  such  committee  and  to  the  defendant  personally. 

4.  In  all  other  cases  to  the  defendant  personally. 

!•  Upon  a  maaayiag  a§:ent« — ^To  authorize  legal  service  of  summons 
and  compUint  upon  a  foreign  corporation,  where  it  is  made  upon  its  managing  agent 
in  this  state,  (under  §  134  of  the  Code,)  the  managing  agent  must  be  one  whose 
agency  extends  to  oi/ the  transactions  of  the  corporation~-one  who  has,  or  is  en- 
gaged in,  the  management  of  the  corporation  in  distinction  from  the  management 
of  a  particular  branch  or  department  of  its  business.  {Breweter  agt.  7^e  miehigan 
Central  BR.  Co.,  5  ^010.  188.)  A  suit  cannot  be  legally  commenced  against  • 
raihroad  corporation  (for  loss  of  baggage  or  anything  else)  by  the  service  of  a 
summons  upon  a  **  baggage  master  **  in  their  employ.  He  is  not  such  a  **  managing 
agent"  as  the  statute  contemplates.  But  a  general  appearance  waives  the  irregpi- 
Iwity  of  such  a  service.  (Flywn  agt.  The  Hvdton  River  Railroad  Co.,  6  How.  SOS.) 
But  an  agent  of  an  insurance  company,  properly  appointed  and  qualified  to  procure 
aad  effect  insurance  for  the  company,  residing  at  a  different  place  from  where  the 
principal  office  of  the  company  is  located,  is  such  a  "  managiug  agent"  that  Isffal 
service  of  a  summons  and  complaint  against  the  company  may  be  made  by  servmg 
on  him.  {Bain  agt.  TTte  Globe  Ins.  Co.,  9  How.  448.)  The  sectioi^  of  the  Code  (sec- 
tion 134)  authorizing  the  service  of  the  summons  on  the  president,  <&c.,  of  a  corpo> 
ration,  is  simply  a  substitution  of  that  mode  for  a  service  by  publication,  as  pro. 
Tided  in  section  180.    Where  service  of  a  summons  is  made  personally  on  Uie 
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president  of  a  foreig;n  corporfttlon  in  this  atate,  and  it  is  conceded  that  the  cause  <^ 
action  arose,  or  that  the  subject  of  it  is  sitoated  out  of  this  state,  the  plaintiff  mns^ 
establish,  in  order  to  render  the  service  of  the  summons  regular,  1st.  That,  at  the 
time  of  the  commencement  of  the  action,  he  (the  president)  was  a  rsstdml  of  ihim 
Biate;  and,  2d.  That,  at  the  same  time,  the  defendants  had  property  in  thie  staie^ 
The  meaning  of  section  134  of  the  Code,  in  relation  to  the  service  of  a  summons 
upon  the  president,  d^c,  of  a  foreign  corporation  having  property  in  this  state.  Is, 
that  the  property  must  be  such  as  may  be  taken  hy  virtue  of  an  attaeJtment  in  pursa- 
ance  of  section  227,  and  other  sections  in  the  same  chapter.    {Batee  agt  ^/e»  Or- 
leans, Jbc,  18  How,  616.)    Where  it  is  doubtful  whether  the  person  upon  whom  the 
summons  is  served  is  the  managing  agents  it  is  incumbent  upon  the  corporation  to 
show  precisely  the  relations  of  the  sgent  towards  them.    (l)onaldi  agt.  The  N.  Y. 
State  Mut,  Ins,  Co.,  2  JS.  D.  Smith,  519.)    The  residence  of  a  corporation  is  in  the 
county  where  its  general  business  is  transacted.    {Httbbard agt.  National  Ins.  Co,, 
.11  ffow,  149. )    A  corporation,  being  limited  in  its  powers  by  law,  cannot,  either  ex- 
pressly or  by  implication,  authorize  acts  to  be  performed  by  its  agent  not  permitted 
by  its  charter.  {People  agt  Parker  Vein  Co,,  10  ffoto,  548.)  Service  here  upon  the 
superintendent  and  general  mansc^ng  agent  of  a  foreign  railroad  eorporation,  in  the 
possession  of,  and  using  a  railroad  in  this  state,  is  a  food  service  within  section  134 
of  the  Code.    (Bank  of  Comtneree  agt  HTu  RuUandand  W,  RR,  Co,,  10  How.  1.) 
In  actions  and  proceedins^s  against  the  board  of  supervisors,  the  first  and  all 
other  process  and  proceedings  requiring  service,  shall  oe  served  on  the  chairman 
or  clerk  of  the  board.    (1  R.  8,  4<A  ed,,  710,  §  8.) 

"Where  causes  of  actioil  arise. — ^A  bill  of  exchange  was  drawn  by 
the  defendant,  a  railroad  company,  by  lt9  president,  in  Poultney,  in  the  state  of 
Vermont,  in  which  state  the  company  was  chartered,  p|^able  four  months  from 
date,  at  the  Exchange  Bank  m  New-York,  and  upon  J.  W.  Baldwin,  treasurer  of 
the  company  in  Boston ;  and  accepted  in  Boston  by  J.  W.  Baldwin  as  treasurer, 
payable  at  the  Exchange  Bank  in  New-Tork,  and  Indorsed  by  J.  W.  Baldwin, 
treasurer,  sold  to  the  Bank  of  Commerce  in  Boston ;  and  payment  demanded  at  ' 
maturity  at  the  Exchange  Bank  in  New-Tork,  and  refused,  and  the  bill  protested ; 
held,  that,  although  the  company  could  be  treated  as  acceptor  of  the  bill,  or  maker 
of  a  promissory  note,  and  sued  without  presentment  for  payment  at  the  Exchange 
Bank  in  New- York,  yet  the  cause  of  action  arose  in  this  state ;  and  the  Bank  of 
Commerce  could  sue  the  company  and  attach  its  property  in  this  state.  When  a 
contract  is  made  at  one  place,  but  is  to  b»performed  at  another,  as  to  its  validity, 
nature,  obligation  and  interpretation,  it  is  to  be  governed  by  the  law  of  the  place  of 
performance.  (Bank  of  Commerce  agt.  The  Rutland  and  W,  RR.  Co.,  10  How,  1.) 
A  foreign  corporation  is  not  authorized,  either  by  the  Revised  Statutes  or  the  Code, 
to  sue  another  foreign  corporation  in  the  courts  of  this  state,  by  attachment,  unless 
the  cause  of  action  nas  arisen,  or  the  subject  of  the  action  is  situated  within  this 
state.  Where  a  loan  is  made  by  one  non-resident  to  anoUier,  out  of  this  state,  and 
secured  by  a  draft  drawn  upon  a  person  residing  within  this  state,  the  cause  of  ac- 
tion cannot  be  said  to  have  arisen  within  this  state.  ( Western  Bank  agt  City  Bank 
of  Columbus,  1  How,  288.)  It  was  held,  in  Burekle  agt.  JSckhart,  (3  Cam.  182,)  that 
where  a  contract  is  made  at  one  place,  and  to  be  performed  at  another,  the  cause  of 
action  arises  at  the  latter  place.  Therefore,  where,  by  a  contract  made  at  Oswego, 
N.  Y.,  the  complainant  was  to  manu&cture  flour  at  that  place,  and  deliver  it  to  ttie 
defendants  in  Canada,  their  place  of  residence,  who  were  to  sell  it  at  the  latter 
place,  and  account  for  the  nett  profits ;  held,  that  the  cause  or  matter  did  notarise 
in  Oswego,  so  as  to  give  the  court  there  jurisdiction^  (See  Whitehead  agt  Bufa- 
lo  and  Lake  Huron  RR.  Co,,  18  How.  218 ;  Campbell  agt.  Proprietors  of  the  Cham- 
plain  and  8L  Zawrenee  RR,,  18  How.  412.) 

8.  Commeiicing  an  action  against  a  lunatic.— An  action 
cannot  be  brought  against  a  /uno^tc,  judicially  declared  such,  vdthout  an  application 
to  the  court  The  134th  section  of'^the  Code,  8d  subdivision,  provides  for  the  ser- 
"^^ce  of  a  summons  upon  the  committee  and  upon  the  defendant  personally  in  such 
a  case ;  but  it  is  no  authority  upon  the  question  of  the  creditor's  right  to  commence 
an  action.  The  old  practice  should  be  pursued,  by  petition  to  the  court  for  relief, 
or  an  application  for  leave  to  bring  an  action.  (Soverhill  agt.  Dickson,  6  How,  109.) 
A  judgment  recovered  in  a  court  of  law,  against  a  person  who  has  been  found  a 
lunatic,  or  an  habitual  drunkard,  and  whose  person  and  property  have  been  placed 
in  the  custody  of  a  committee,  will  not,  for  .that  reason,  be  held  void.  Sucn  pro- 
oeedings  do  not  place  the  person  of  the  lunatic  beyond  the  jurisdiction  of  a  court  of 
law ;  wough  the  late  court  of  chancery  which  appointed  tiie  committee  might  have 
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interfered  by  iDjnnctioii  to  restrain  raeb  suit,  and  might  haTeponished,  as  for  a 

eontempt,  any  interference  by  salt  when  the  person  interfering  acted  with  fall 

knowledge  of  the  commlBsion.  {Sitmbergh  agt  Sehooleraft,  2  Barb.  168.)  It  is  not 

irregular  to  sne  and  recover  a  juc^nnent  against  one  who  has  been  found  by  Inqnisi- 

tion  to  be  A  Innatic  or  an  habitnaf  drunkard.    The  committee  should  apply  to  the 

Goort  of  chancery.    (19  WeruL  649 ;  Clark  agt.  Dunham,  4  Demo,  262.)  Service  of 

a  Bonimona  upon  one  with  whom  a  person  of  unsound  mind  resides,  is  not  good 

service.    It  should  be  upon  the  defendant  himself,  and  if  he  has  a  committee,  also 

upon  the  committee.    If  a  lunatic  defendant  has  a  committee  whose  interests  are 

not  adverse  to  him,  the  oomnuttee  can  be  appointed  guardian  ad  litenif  ex  parte  and 

of  coorse.    In  England,  no  guardian  in  such  case,  perhaps,  is  now  necessary. 

Where  there  is  no  committee  of  a  person  of  unsound  mind  who  is  sued,  a  guardian 

ad  lif€m  can  be  appointed  on  the  application  of  the  plaintiff,  or  on  the  application 

of  some  relative,  ifec.    If  the  application  is  by  a  relative,  notice  of  the  application 

should  be  ^ven,  unless  the  bill  or  complunt  states  that  the  defendant  was  a  lunatic. 

{Jfelier  agt  BeUer,  6  Ifow.  194.) 

4«  Service  on  tansl^anil  anil  wife.— In  an  action  relating  to  estate, 
against  husband  and  wife,  where  process  Lb  served  only  on  the  husband,  he  is  bound, 
except  where  the  estate  is  the  separate  property  of  the  wife,  to  enter  h  joint  appear- 
anee  and  put  in  a  joint  oiMioer  for  himself  and  wife.  An  inchoate  right  of  dowfr  is 
an  interest  which  results  from  the  marital  relation,  and  does  not  belong  to  the 
wife  as  her  separate  estate.    (Eekerson  agt  Vollmer,  11  Bow.  42.) 

Service  on  the  wronir  person* — Where  a  plaintiff  undertakes  to  ob- 
tain a  judgment  against  a  defendant,  without  any  appearance  by  the  latter,  either 
in  person  or  by  attorney,  he  should  be  required  at  his  peril  to  bring  such  defendant 
within  the  jurisdiction  oi  t\ye  tribunal  in  which  he  is  proceeding,  or  his  proceedings 
should  be  set  aside  as  irregular,  and  totally  defective  and  void.  Therefore,  where 
the  service  of  the  summons  and  complaint  was  made  by  an  agent  of  the  plaintiff, 
not  an  officer  of  the  court,  upon  the  father  of  the  defendant,  supposing  him  to  be 
the  defendant  in  the  action,  and  judgment  was  entered  aeainsttne  defendant  upon 
an  affidavit  of  personal  service  of  the  summons  and  complaint;  hdd,  that  although 
it  appeared  that  the  defendant  subsequently  received  the  summons  and  complamt 
from  some  member  of  his  father's  family,  he  did  not  appear  in  the  action,  and  no 
action  for  such  service  was  commenced  against  him,  and  consequentiy  the  judg- 
ment and  execution  were  entirely  irregular  and  defective,  and  were  set  aside  for 
want  of  jurisdiction.  The  proceeding  was  a  hostile  one  as  respected  the  defendant, 
in  no  respect  for  his  interest ;  and  the  law  does  not  go  the  length  of  compelling 
a  party  either  to  give  his  adversary  notice  of  such  defects,  (service  of  process,  <fec., 
on  the  wroi^  person,)  or  to  confess  jurisdiction.  He  might  be  held  to  waive  a 
mere  irreguuirity,  by  not  proceeding  the  first  opportunity  to  correct  it,  but  not  a 
jurisdictional  defect  (The  case  Anonymous,  4  Mow.  112,  is  overruled.)  The  ques- 
tion of  an  unauthorized  cmpearance  by  an  attorney,  examined  and  discussed.  {WU- 
Hams  agt  Van  Valkenburg,  16  How.  144.) 

Service  on  n  municipal  corporation. — Where  the  summons  and 
complaint,  with  affidavits  for  an  injunction  in  an  action  ag^funst  the  mayor,  dec, 
of  the  city  of  New-Tork,  were  served  upon  the  mayor,  and  the  summons  and  in- 
junction upon  the  two  boards  of  aldermen,  held,  that  it  was  sufficient  service  to 
found  proceedings  upon  for  contempt  in  disobeying  the  injunction.  (People  agt. 
Stwrtevani,  5  SOd.  268.) 

Proof  of  service  of  rammons* — The  service  of  a  summons,  to  be 
used  as  evidence  against  defendants  who  have  not  appeared,  is  defective,  where  the 
sheriff's  certificate  is  produced,  which  states  *'  that  he  served  on  them  a  copy  of  a 
summons  and  complamt,"  without  mentioning  any  cause  in  which  it  was  served. 
Such  service  is  likewise  defective,  where  an  admission  of  service  purporting  to  be 
signed  by  some  of  the  party's  defendants  is  produced  without  some  evidence  of 
tlrair  signatures  being-genuine,  or  were  written  to  the  admission  with  their  assent 
The  court  takes  judicial  notice  of  the  signatures  of  its  officers,  but  are  not  presumed 
to  know  the  signature  of  a  party  defen&nt,  who  has  not  appeared.  The  admission 
of  a  service  of  summons  by  parties  defendants  residing  out  of  the  state,  is  ineffectual 
as  the  basis  of  any  judicial  proceeding  in  personam  m  this  state.  {Litchfield  agt. 
Burwell^  6  How.  841.)  An  appearance  admits  the  regularity  of  the  summons  and 
its  service,  by  which  the  party  is  brought  into  court;  but  it  does  not  admit  the 
identity  of  the  cause  of  action  mdicated  oy  the  summons  with  that  set  out  in  the 
complaint,  although  botii  are  served  together.    (Tuttle  agt  Smith,  14  How,  895.) 
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The  clerk's  auUierity  to  enter  jadffment  exists  only  when  the  sommons  has  been. 
personally  served,    {ffaliett  agt  KighUr9f  IS  How,  48.)    A  copy  of  the  snmmona 
and  complaint  had  been  handed  to  each  of  the  defendants  who,  after  reading  or 
examining  the  same,  yoluntarlly  handed  them  back.    The  person  maldng  service, 
receiyed  the  papers  and  carried  them  away  without  offering  to  leave  copies.    Held, 
that  the  service  was  insufficient.    It  was  the  duty  of  the  person  making  the  service 
to  have  acquainted  the  defendants  that  they  were  entitled  to  retam  the  copies 
served  on  wem,  and  not  to  have  silently  received  back  the  papers  and  left  the  par- 
ties ignorant  of  their  rights.    (Bukman  agt  CutUr,  2  01  A  61.)    Where  a  judg- 
ment is  songht  to  bo  set  aside,  on  the  ground  of  a  defect  in  the  service  of  the  sum- 
mons, the  motion  will  be  denied,  if  it  appears  that  the  defendant  had  improperly 
endeavored  to  avoid  the  service,  and  unless  satisfactory  evidence  is  shown  that 
the  summons  had  not'come  to  the  defendant's  knowledge.    SotUkuell  agt.  MtayaU, 
I  Abb.  218;  id,  318.) 

Superior  conrty  IVeir-York* — In  all  actions,  of  which  the  superior 
court  has  jurisdiction  by  sub.  1  of  §  83  of  the  Code,  and  in  an  action  against  several 
persons  jointly  liable  on  contract,  when  one  of  them  resides  in  the  city  of  New- 
York,  the  summons  may  be  served  in  any  county  of  the  state,  and  the  service  will 
be  valid.  It  is  only  in  those  actions,  of  which  jurisdiction  is  acquired  by  the  &et 
of  personal  service  of  the  summons  on  all  the  defendants  within  the  city  of  New- 
York,  that  service  of  the  summons  out  of  the  county  of  New-Tork  is  unauthomed 
and  invalid.    {Porter  agt.  Lord,  IS  ffote.  264;  4  JJuer,  682.) 

Service  of  suntmaiis  on  election  day-,  dMi«— Service  of  a  sum- 

mons,  with  or  without  an  order  of  arrest,  on  an  election  day,  and  all  proceedings 
under  it^  are  void,  (See  Sees,  Lawe,  1842,  p.  109 ;  Weekt  agt  Noxon,  1 1  Hova,  189.) 
"  We  have  a  statute  prohibiting  the  service  of  process  on  Sunday.  {\R.8.  675,  g 
69.)  Another,  declaring  that  no  process  shall  be  served  on  Saturday,  upon  persons 
who  observe  the  seventh  day  of  the  week  as  a  holv  day.  {Sese,  L,  1839,  p,  SS5.) 
And  still  another,  declaring  that  no  process  shall  be  served  on  an  elector  on  the 
day  of  an  election.  {1  R.  S,,  127,  §  4.)  In  these  cases  the  service,  being  pro- 
hibited by  statute,  would  be  void.**    Per  Harris,  J.    (4  Com.  296.) 

§  136.  Puhlication  when  defendant  cannot  he  found. 
{Amendment  of  1860  in  italice.) 

Where  the  person  on  whom  the  service  of  the  summons  is  to 
be  made,  cannot,  after  due  diligence,  be  found  within  the  state, 
and  that  fact  appears  by  affidavit  to  the  satisfaction  of  the  court 
or  a  judge  thereof,  or  of  the  county  judge  of  the  county  where  the 
trial  is  to  be  had,  and  it  in  like  manner  appears  that  a  cause  of 
action  exists  against  the  defendant,  in  respect  to  whom  the  ser- 
vice is  to  be  made,  or  that  he  is  a  proper  party  to  an  action  re- 
lating to  real  propertj^  in  this  state,  such  court  or  judge  may 
grant  an  order  that  the  service  be  made  by  the  publication  of 
a  summons  in  either  of  the  following  cases : 

1.  Where  the  defendant  is  a  foreign  corporation,  has  property 
within  the  state,  or  the  cause  of  action  arose  therein ; 

2.  Where  the  defendant,  being  a  resident  of  this  state,  }ias 
departed  therefrom,  with  intent  to  defraud  his  creditors,  or  to 
avoid  the  service  of  a  summons,  or  keeps  himself  concealed 
therein  with  the  like  intent ; 

3.  Where  he  is  not  a  resident  of  this  state,  but  has  property 
therein,  and  the  court  has  jurisdiction  of  the  subject  of  the  ac- 
tion ; 
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4.  Where  the  subject  of  the  action  is  real  or  personal  prop- 
erty in  this  state,  and  the  defendant  has,  or  claims  a  lien  or  in- 
terest, actual  or  contingent  therein,  or  the  relief  demanded  con- 
sists wholly  or  partly  in  excluding  the  defendant  from  any 
interest  or  lien  therein ; 

5.  Where  the  action  is  for  divoroe,  in  the  cases  prescribed 
by  law. 

The  order  must  direct  the  publication  to  be  made  in  two 
newspapers  to  be  designated  as  most  likely  to  give  notice  to  the 
person  to  be  served,  and  for  such  length  of  time  as  may  be 
deemed  reasonable^  not  less  than  once  a  week  for  six  weeka 
In  case  of  publication,  the  court  or  judge  must  also  direct  a 
copy  of  the  summons  and  complaint  to  be  forthwith  deposited 
in  the  post  office,  directed  to  the  person  to  be  served,  at  his 
place  of  residence,  unless  it  appear  that  such  residence  is  neither 
l^Down  to  the  party  making  the  application,  nor  can  with 
reasonable  diligence  be  ascertained  by  him.  When  publication 
is  ordered,  personal  service  of  a  copy  of  the  summons  and  com- 
plaint out  of  the  state  is  equivalent  to  publication  and  deposit 
in  the  post  office. 

The  defendant  against  whom  publication  is  ordered  or  his 
representatives,  on  application  and  sufficient  cause  shown,  at 
any  time  before  judgment,  must  be  allowed  to  defend  the  action ; 
and  except  in  an  action  for  divorce,  the  defendant,  against  whom 
publication  is  ordered,  or  his  representatives,  may  in  like  man- 
ner, upon  good  cause  shown,  be  allowed  to  defend  after  judg- 
ment, or  at  any  time  within  one  year  after  notice  thereof,  and 
within  seven  years  after  its  rendition  on  such  terms  as  may  be 
just ;  and  if  the  defence  be  successful,  and  the  judgment,  or 
any  part  thereoi^  have  been  collected,  or  otherwise  enforced, 
such  restitution  may  thereupon  be  compelled  as  the  court 
directs ;  but  the  title  to  property  sold  under  such  judgment  to 
a  purchaser  in  good  faith  shall  not  be  thereby  affected.  And 
in  all  cases  where  publication  is  made,  the  complaint  must  be 
first  filed,  and  the  summons,  as  published,  must  state  the  time 
and  place  of  such  filing. 

In  actWMfoT  the  foreclosure  of  mortgages  on  real  estate,  already 
instituiedf  or  hereafter  to  be  instituted,  if  any  party,  or  parties^  hav- 
ing  any  interest  m,  or  Hen  upon  such  mortgaged  premises,  are  i*n- 
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hunon  to  the  plaintiffs  and  the  residence  of  such  party  or  parties 

cannot^  with  reasonable  diligence^  be  ascertained  by  him,  and  srccA 

fact  shall  be  made  to  appear,  by  affidavit,  to  the  court,  or  to  ajvstioc 

thereof,  or  to  the  county  judge  of  the  county  where  the  trial  is  to    he^ 

had,  such  court,  justice,  or  county  judge,  may  grant  an  order  that  the 

summons  be  served  on  such  unknown  party  or  parties  by  ptMishin^ 

the  samje  for  six  weeks,  once  in  each  toeek  successively,  in  the  state 

paper  and  in  a  newspaper  printed  in  the  county  where  the  premises 

are  situcUed,  which  publication  shall  be  egmvaiknl  to  a  personal  ssr* 

vice  on  such  unknown  party  or  parties. 

This  statnte  Is  new,  and  vawmH  be  ttrlctly  eompUedi 
iritli* — The  proTisioDB  of  the  Code  for  the  reoorery  of  judgment  upon  seryioe  of 
the  summons  bj  publication,  and  deposit  in  the  post  office,  directed  to  the  pdlrson 
to  be  served,  at  Ids  place  of  reeidenoe)  are  new,  and  the  statute  must  be  strictly 
pursued  and  fully  complied  with,  to  confer  juriidiction.  Where  judgment  was  en- 
tered against  non-resident  defendants  hj  the  derk,  upon  service  of  the  summons  by 
publication,  and  it  appeared  upon  the  fiKse  of  the  record  that  the  affidavit  of  the 
printer  did  not  show  six  weeks*  publication  of  the  summons,  under  and  tn  purs^t- 
once  of  the  judge^s  order ;  that  it  did  not  contain  snj  proof  that  the  summons  and 
complaint  were  deposited  in  the  poet  office  directed  to  the  defendants  at  their  place 
of  residence,  or  that  such  residence  was  either  unknown  to  the  plaintiff,  or  could 
not  with  reasonable  diligence  be  asceitained  bj  him ;  that  the  affidavit  jMneeented 
to  the  judge  for  the  order  of  publication,  fonneid  no  part  of  the  record;  A«2d,  that 
judgment  could  not  regularly  have  been  entered  up  in  this  case,  except  by  the  spe- 
cial order  of  the  cowrt^  and  upon  due  proc^  of  the  service  of  the  sunmions  in  con- 
formity with  the  judge's  order.  {HoUet  agt  Bightem^  13  How.  43 ;  Brtdtom/t  agt. 
Pedbody^  3  Bow.  109.)  It  seems^  that  proceedings  may  be  had  against  a  defendant 
when  his  last  known  place  of  residence  was  within  this  state,  but  his  resideBoe  at 
the  time  cannot,  on  due  inquiry,  be  ascertained  by  the  plaintiff  or  his  attorney.  Jt 
aeena,  that  the  act  of  April  12,  1642,  chapter  2*77,  (L.  of  1842,  p.  363,)  is  still  in 
force.  (Close  agt.  Van  Huaen^  6  How.  167.)  The  admission  of  service  of  summons 
by  parties  defendants  residing  out  of  the  state,  is  ineffectual  as  the  basis  of  any 
judicial  proceeding  in  personam  in  this  atate.    {IMchfiM  agt  Bun»^  6  How.  341.) 

Complaint  wa^tt  be  filed  before  publication  of  order* — 

The  service,  by  publication,  of  a  summons  for  the  commencement  of  an  action,  is 
insufficient,  unless  the  complaint  be  filed  before  publication,  and  the  summons  as 
published  state  the  time  and  place  of  such  filing.  A  judgment  entered  upon  a  ser- 
vice thus  defective  is  a  nullity.  Such  a  judgment  is  not  aided  by  the  139th  section 
of  the  Code,  and  the  &^t  that  an  attachment  was  issued  in  the  proceeding.  An 
order  of  the  court  subsequent  to  the  judgment,  in  such  a  case,  for  the  filing  of  tiie 
complaint  nunc  pro  tunCf  as  of  the  day  the  summons  was  first  published,  will  not 
avail  to  give  vitality  So  the  judgment.  The  power  of  amendment  does  not  extend 
to  such  defects;  besides,  the  defect  in  the  publication  of  the  summons  would  still 
remain,  and  that  alone  would  be  fatal  to  the  judgment  {KendaU  agi  WasKburn, 
14  How,  380);  but  the  complaint  need  not  be  published  in  the  order  of  publication. 
(Anonymous^  3  How.  293.)  Where  the  complaint  was  filed  on  the  22d,  and  the 
summons  and  order  were  dated  and  published  on  the  23d  of  September,  stating 
that  the  complaint  had  this  day  been  ffied,  hdi,  a  sufficient  compliance.  {Jaoquer- 
9on  agt.  Van  Erhen^  2  Alh.Zlb.)    ^ 

Order  may  be  made  at  cbambers«— Where  an  order  for  service  of 
summons  and  complaint,  by  publication,  has  been  made  on  its  appearing  toikeia^ 
it/action  of  the  justice  that  the  necessary  facts  were  stated,  the  court,  at  special 
term,  should  not  sot  aside  such  an  order  for  alleged  irregularity,  although  they 
might  think  the  evidence  vefj  slight  upon  which  it  was  granted.  It  is  not  the  best 
way  to  administer  the  law.    (BoSie  agt  Ward,  1  How.  416.) 
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It  tlie  order  sliowM  recite.— Tn  an  affldarit  fin-  an  order  to 

pQbfidi  a  smnmoiiis  against  an  absent  defendant,  the  affidavit  ahonld  state  that  a 

imaummt  and  eontpUtM  AoM  been  made  tmi^  and  that  due  diHgenee  to  eerve  Ute  same 

has  been  Merf  wiAont  $aece$9.    The  affidavit  should  also  state  that  a  cause  of  action 

awCiiV  c^  ^hat  the  d^MatU  ie  a  retidetU  pfth»  ikOe,  or  hasproperty  therein,    (Baivh 

^an  9$^  OorbSn^  3  How.  415.)    The  statute  does  not  ezpresslj  reqtdre  the  filing  of 

tbe  sflidavits  on  whieh  an  order  is  made  for  pablioation  in  case  of  a  non-reSident 

defendant ;  and  where  the  affidavits  filed  were  defective,  and  it  appeared  there  was 

aaotber  sufficient  affidavit  used  before  the  jndge  on  procoring  the  order  which  had 

wA  been  filed,  a  motioB  to  set  aside  the  of^er  was  denied.    In  snch  proceedings, 

tbe  fret  of  non-rcsfdenoe  is  evidence  that  the  defendant  cannot,  after  due  diligence, 

be  fimnd  within  this  state.    (  VmUim  agl  Botbrooik^  6  Hoio.  8.)    The  facts  required 

to  be  shown  to  entitle  a  ereditor  to  an  order  fcM*  publication,  in  place  of  personal 

aerrioe  af^alnat  a  non-resident  defendant,  iheald  be  stated  positively  and  not  on 

informatimi  and  beBe£    An  oftler  resting  en  each  insufficient  proof  will  be  set  aside 

onmation.  (fbcriMn  agt  Thama»^hH€tw.4&\  and  see  TTorrefiagt^  fl/ony,  17  How. 

106l)    Id  ease  of  service  of  the  summons  by  pBbUeation,  a  notice,  m  which  the  time 

and  place  of  filing  the  complaint  aro  stated,  whether  in  the  body  of  the  original 

■ammnna  or  immadiateiy  bdow  «(,  is  sufficient    {Thia  eaoe  honing  boon  affirmed  by 

the  ixmrt  ofappeaia^  ike  eaee  of  TUia  agt  Reiyea,  (16  How.  371,)  holding  advereely,  ia 

OTonwUL    {Cook  agt  EUeeek,  17  Ono.  134;  8.  (7.,  19  K.  T.  R  412.)    An  aJfidavU 

fer  an  order  for  the  pnUieation  of  the  sommons  must  show  the  rmdenee  of  the  de- 

feodanv  or  tiiat  it  is  neither  known  to  the  plaintiff,  nor  can  with  reasonable  diligence 

he  OMoerlained  by  Atsk    And  the  ord&r  must  state  that  a  copy  of  the  summons  and 

eom^aint  be  firtikwiOk  deposited  in  the  post  office,  directed,  Ac.    An  order  which 

merely  states  that  *'a  coot  of  the  summons  and  complaint  be  deposited  in  the  post 

office  addroassd  to  the  denndsnt,**  is  defective  and  insufficient.    (HyaU  agt.  Wo/gm- 

tig^  18  Haw.  t4».) 

Kfffect  off  opening  fndfrnienl  against  non-resident  de- 

ffendattt«r— If  a  non-resident  defendant,  within  one  year  fh>m  the  entry  of  judg- 
ment, is  allowed  to  come  in  and  defend,  tlxat  fact  of  itself  does  not  open  the  judg- 
ment, nor  stay  ]»ooeeifingB  upon  the  execution.  But  a  third  person  asking  to  come 
in  and  defend  or  contest  tbe  plaintiff's  dalai,  mast  do  so  before  judgment  (Con- 
weU  agt  IfemBe,  12  How.  446.) 

¥F]ien  mmnions  and  complaint  to  he  deposited  in  pout 

offHee. — ^Where  the  order  for  publication  was  made  on  the  24th  October,  and  the 
summons,  Ac.,  was  deposited  in  the  post  office  on  tbe  9th  November  following,  held, 
tiiat  this  was  not  a  deposit  farikwUh.  The  judgment  entered  on  such  service  held 
incgidar.    {Badt  agt  Ortuseil,  2  Abb.  386.) 

Against  fforeign  corporations.^—'*  A  reference  to  section  135  will 
show  that  an  order  for  publication  cannot  be  had  against  a  defendant,  even  a  foreign 
corporation,  without  proving  to  the  ofi&oer  who  is  to  make  the  order,  that  tbe  person 
1o  be  served  (not  the  defendsuat)  cannot,  after  due  diligence,  be  found  in  this  state." 
J*iar  Sill,  J.    (HuBmrt  agt  Hope  Mutnal  Inawrance  Co.,  4  How.  278.) 

Against  alMient  or  concealed  defendants.— On  an  application 
fer  service  of  sammons  by  publication,  where  the  sheriff  alleged  that  he  was  unable 
to  serve  it  personally;  that  he  was  flistened  out  of  defendant's  house  when  he  went 
to  make  the  service ;  that  before  arriving  at  the  house,  notice  was  given  of  his  ap- 
proach by  the  blowing  of  horns  ,*  that  after  he  left  the  defendant's  house,  the  blow- 
ing of  boras  contiBued,  and  soon  the  defendant  appeared,  following  him  on  horse- 
back, blowing  a  horn,  but  kept  too  far  off  to  enable  him  to  serve  the  summons ;  he, 
however,  got  near  enough  to  defendant  to  inform  him  he  had  a  summons  for  him, 
bat  WB8  not  able  to  eome  up  with  defendant,  who  rode  off  out  of  sight — and  that 
whenever  he  went  into  that  neighborhood,  notice  thereof  was  Invariably  given  by 
bkywing  of  horns,  Ac  Held,  that  such  a  case  did  not  come  within  the  provisions  of 
the  Code  (§  135)  for  publication.  It  could  not  be  said  that  the  defendant  could  not 
be  found,  and  kept  concealed,  Ac  (Van  Rensadaer  agt  Dunbar,  4  How.  161.)  But 
the  Act  of  1853  (poet,  p.  188)  provides  for  service  in  such  cases.  An  order  for  pub- 
lication of  the  summons  and  afl  subsequent  proceedings  including  the  judgment  in 
this  action,  were  set  aside  with  costs  on  the  grounds:  Ist.  That  the  only  evidence 
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of  the  defendant's  non-reridence  for  a  fraudiUant  intent,  appeared  hj  an  affidavit  ct  tJao 
sherifT,  who  stated,  ^'that  after  the  summons  was  pat  into  his  hands  to  be  aeiv  o^ 
he  went  to  the  defendant's  reeidenoe  in  said  town  of  Bristol,  (Ontario  ooon^y* 
New- York,)  and  was  then  informed  by  his  fiynilj  and  other  persons  residing  nesar 
the  residence  of  the  defendant,  that  he  had  been  absent  from  home  since  about  tino 
first  of  November  previous,  (then  ICay,  18(»8,)  and  had  not  since  been  home ;  tlaa:^ 
when  last  heard  from  he  was  at  the  eitj  of  NashviUe,  in  the  state  of  Tennessee,  azi^ 
that  deponent  believes  that  said  TifTanj  is  Absent  ttim  the  state  of  New- York  lor 
the  purpose  of  defVauding  his  oreditors.*'    ffdd^  that  this  was  no  evidence  whatever 
that  the  defendant  had  departed  fixxn  the  state  with  intent  to  defrand  his  oreditox^ 
or  to  avoid  the  service  of  summons,  or  that  k»  kept  himself  oonoealed  within  tb^ 
8tato  with  the  like  intent    2d.  The  order  for  publication  did  not  direct  a  oopj  oF 
the  summons  and  complaint  to  be  deposited  in  the  post  office,  directed  to  the  d^ 
fendant  at  his  place  of  residence  as  required  hj  section  135  of  the  Code.    And  3<2, 
it  did  not  appear  that  any  attachment  against  the  property  of  the  defendant  had 
boML  issued  in  the  action.    (  Warren  agl  I^amy,  11  How,  106.) 

Against  an  absent  defendant  irho  has  property  in  tlio 
state*— A  motion  to  set  a»de  an  order  for  publication  against  a  non-resident  de- 
fendant, made  under  sub.  3  of  this  section,  was  made  on  the  ground  that  the  affidavit 
on  which  it  was  made  was  defective.  It  stated,  that  '*  the  defendant  had  proper^ 
within  the  state  of  New- York,  as  this  d/epomenlt  koM  been  imformed  and  hdieveB,  thaS 
he,  the  said  defendant,  is,  om  ihis  deponmi  has  haen  informed  and  beUeves^  interested, 
and  has  an  interest  in  real  estate  in  the  county  of  Albany  and  in  other  counties  in 
said  state  of  New- York."  BeH  defective.  It  is  not  enough  to  state  these  fiiets  oia 
Information  and  belief  That  is  no  proof  of  the  fact  iVPASEXB,  J.  (Eversion  agt. 
ThomoB,  6  Bow,  46.)  Where  the  affidavit  (on  an  order  of  publication)  stated  l£tt 
defendant  bad  property  within  this  state,  and  on  motion  to  vacate  the  judgment  it 
appeared  that  such  property  consisted  only  of  a  team  driven  temporarily  within  the 
state  with  the  purpose  of  returning  forthwith ;  AeU,  that  the  order  for  publication 
was  irregular,  and  proceedings  were  set  asida    {Baigki  agt  ffMsted,  5  Ablu  170.) 


IiAWS  OF  IMS  TO  FACIE.it ATE  TH£  SERTICE  OF 

PROC£88. 

Manner  off  serving  praeess* — "  Whenever  it  shall  satasfiictorily  appear, 
to  any  court,  or  any  Judge  of  the  supreme  court,  or  any  county  judge,  by  the  return 
or  affidavit  of  any  eheri^  deputy  sherifi^  or  constable  authorized  to  serve  or  execute 
any  process  or  paper  for  the  commencement,  or  in  the  prosecution,  of  any  action  or 
proceeding,  that  proper  and  diligent  effort  has  been  made  to  serve  any  such  process 
or  paper  on  any  defendant  in  any  such  action,  residing  in  this  state,  and  that  sudi 
de&ndant  cannot  be  found,  or  if  found,  avoids  or  evades  such  service,  so  that  the 
same  cannot  be  made  personally,  by  such  proper  diligence  and  effort,  such  court  or 
judge  may,  by  order,  direct  the  service  of  any  summons,  subpoena^  order,  notice  or 
other  process  or  paper  to  be  made  by  leaving  a  copy  thereof  at  the  residence  of  the 
person  to  be  served,  with  some  person  of  proper  age,  if  admittance  can  be  obtuned, 
and  such  proper  person  found,  who  will  receive  the  same,  and  if  admittance  cannot 
be  obtained,  or  any  such  proper  person  found,  who  wDl  receive  the  same,  by  affix- 
ing the  same  to  the  outer  or  other  door  of  said  residence,  and  by  putting  another 
copy  thereof,  properly  folded  or  enveloped,  and  directed  to  the  person  to  he  served, 
at  his  place  of  residence,  into  the  post  office  in  the  town  or  city  where  such  defend- 
ant resides,  and  paying  the  postage  thereon.  On  filing  with  Uie  clerk  (Mf  the  county 
where  such  defendant  resides,  or  the  county  in  which  the  complaint  in  any  such  ac- 
tion is  by  law  to  be  filed,  an  affidavit  showing  service  according  to  sudi  order,  sudi 
summons,  subpoena,  order,  notice,  or  other  process  or  paper,  sh^  be  deemed  served, 
and  the  same  proceedings  may  be  taken  thereon  as  if  the  same  had  been  served  by 
delivery  to  sudi  defendant  personally  or  otherwise,  as  by  law  now  required ;  but 
the  court  may,  upon  any  application  by  them  deemed  reasonable,  at  any  time,  per- 
mit any  defendant  to  appear  and  defend,  or  have  such  other  relief  in  any  action  or 
proceeding  founded  on  any  such  service,  ss  the  nature  of  the  ease  may  require.** 
(§  1  Laws  ofKew-  York,  1863,  jp.  974.) 

Cases  to  irlilcli  Che  lair  off  1S53  applies.— The  act  of  1863  (Sees. 
Laws  1863,  p,  9H)  was  intended  to  sathorize  service  of  process^  Ac.,  when  the  party 
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to  be  serred  eoMnot  befimnd,  (either  in  or  oat  of  the  state,)  or  being  found,  should 
avoid  or  evade  personal  serrice.  Where,  upon  a  statement  of  the  defendant's  wife, 
ttiat  he  had  gone  to  the  state  of  Ohio,  and  was  not  expected  back  during  the  sum- 
mer, except  on  a  ymtr—heldt  that  an  order  under  the  act  of  1853  for  the  sendee  of  a 
BBmatona  and  complaint  upon  the  defendant  was  irregular.  Besides,  there  was  no 
necesaitj  of  resorting  to  this  mode  of  senrice  In  this  case,  as,  the  action  being  for 
file  foredoeure  of  a  mortgage,  the  service  might  have  been  made  bj  publication  un- 
isr  the  135th  section  of  the  Code.    {Oomn§  agt  CampJUkL,  9  Mow.  619.) 

§  136.   ProceddinffBj  wher^pari  only  ofHveral  defendajiU  scrveci 
Where  the  action  is  against  two  or  more  defendants,  and  the 

sammons  is  senred  on  one  or  more^  bat  not  on  all  of  them,  the 

I^ntifr  maj  proceed  as  follows : 

1.  If  the  action  be  against  defendants  jointly  indebted  npon 
oonlract^  he  maj  proceed  against  the  defendant  senred,  unless 
the  court  otherwise  direct,  and  if  he  reoorer  judgment,  it  may 
be  entered  against  all  the  defendants  thus  jointly  indebted,  so 
£xr  only  as  that  it  may  be  enforced  against  the  joint  property  of 
all,  and  the  separate  property  of  the  defendants  served,  and  if 
they  are  subject  to  arrest,  against  the  persons  of  the  defendants 
served;  or, 

2.  If  the  action  be  against  defendants  sererally  liable,  he  may 
proceed  against  the  defendants  served  in  the  same  manner  as  if 
they  were  the  only  defendants ; 

3.  K  all  the  defendants  have  been  served,  judgment  may  bo 
taken  against  any  or  either  of  them  severally,  when  the  plaintiff 
would  be  entitled  to  judgment  against  such  defendant,  or  de* 
fendants,  if  the  action  had  been  against  them  or  any  of  them 

alone. 

Service  on  Joint  and  seTeml  defendants.— Where  a  summons 
has  been  served  on  only  one  of  two  defendants,  who  are  sererall  j  as  well  as  jointly 
fiable^  the  phiintiff  may  proceed  against  the  defendant  serred,  as  if  he  were  a  sole 
defendant;  otherwise,  if  the  defendants  are  liable  jointly  and  not  also  severally. 
In  the  latter  case  the  judgment  must,  in  form,  be  entered  against  both  defendants. 
{Slatmard  agt.  Matticej  t  Bow.  4.) 

Where  the  sumnions  is  agaiflut  several,  and  complaint 
asalnst  one  only* — In  actions  where  the  defendant  is  not  held  to  bail,  sev- 
enl  persons  may  be  named  in  the  summons,  and  the  plaintiff  may  deliver  a  com- 
plaint against  oxUy  the  one  upon  whom  the  process  is  served,  omitting  the  names  of 
the  other  defendants  mentioned  in  the  somraons.  (Tbbias  agt.  McGregor^  1  Bow. 
90.)  Where  an  action,  not  founded  on  contract,  is  brought  against  two  defendants, 
and  prooees  is  served  on  only  one,  the  defendant  not  served  is  no  longer  a  party, 
and  is  therefore  a  competent  witness  for  either  party.  And  if  he  is  examined  on 
the  part  of  Uie  plaintiff  he  may  be  cross-examined  tally  by  the  defendant.  (/2o6tn- 
•Mi  agt.  FreHj  14  Barb.  536.)  In  the  New-Tork  common  pleas  it  was  held,  in  the 
case  of  MeKengie  sgt  Biaekstafff  that  in  an  action  of  tort  against  three  non-resident 
defendants  severally  liable,  one  of  the  defendants  who  is  served  with  the  summons 
m  the  city  of  Hew- York  cannot  object  to  the  jurisdickiltt  of  the  court,  for  the  reason 
that  the  other  defendants  are  not  served  with  procesa  If  the  other  defendants  are 
not  senred,  the  plaintiff  may  at  any  time  before  the  trial  discontinue  as  to  them, 
sod  proceed  agamsl  the  defendant  served.    (McKame  agt.  Backgtaffy  2  R  D,  SmUh, 
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76;  and  Me  PerUiwagtAidkmMd;  17  J7(H0. 309,  where  it  it  heUtimt  the  13  6tli 
tion  of  the  Code  is  not  made  applicable  to  juatioee'  courts.) 

§  137.   When  service  deemed  made  in  com  of  publication. 
Id  the  cases  mentioned  in  section  185,  the  servioe  of  the  sum- 
mons shall  be  deemed  complete,  at  the  expiration  of  the  time 

prescribed  by  the  order  of  publication. 

0  Hrhen  Claie  to  answer  beyliM  Co  niB*— The  99rmf  of  a  eanimo  ii« 

by  pablication  la  not  effected  until  the  expiration  of  the  time  for  publieattioiL. 
{Maore  agt  Thayer ^  6  How,  47.)    The  Code  (§  136)  provides  for  the  eerrice  of  a  «iiiii* 
mons  on  a  non-resident  defendant  bj  an  order  and  ppblication  six  weeks ;   and, 
'<  when  the  publication  is  ordered,  penomal  terviee  of  a  oopj  of  the  summons  acd 
complaint  out  of  the  state,  is  equiralent  to  publication."    And  section  1H7  dtcUtTem 
that  this  species  of  seryioe  (by  pubGoation)  **  sha^  be  deemed  complete,  at  the  ex- 
piration of  the  time  prescribed  by  the  order  for  publication ;"  hdd^  that  the  twenty 
days  to  answer,  begins  to  ran  from  the  day  qf  the  personal  0ervicet  out  of  the  state. 
{liykers  agt.  Woodward^  7  Bow,  313^) 
See  note  to  eecUon  13i. 

§188.  Service  of  summcnSj  how  proved. 

Proof  of  the  serrice  of  the  summons,  and  of  the  complaint 
or  notice,  if  any,  accompanying  the  same,  must  be  as  follows : 

1.  If  served  by  the  sherifi^  his  certificate  thereof;  or, 

2.  If  by  any  other  person,  his  affidavit  thereof;  or, 

8.  In  case  of  publication,  the  affidavit  of  the  printer,  or  his 
foreman,  or  principal  clerk,  showing  the  same ;  and  an  affida- 
vit of  a  deposit  of  a  copy  of  the  summons  in  the  post  office,  as 
required  by  law,  if  the  same  shall  have  been  deposited ;  or, 

4.  The  written  admission  of  the  defendant. 

In  case  of  service,  otherwise  than  by  publication,  the  certifi- 
cate, affidavit  or  admission  must  state  the  time  and  place  of  the 
service. 

By  therlffrt  certificate.— The  serrioe  of  a  summoos,  to  be  used  as  cti- 
dence  against  defendanta  who  have  not  appeared,  is  defeotive,  where  the  sheriff's 
certificate  is  produced  which  states  ^*  that  he  served  on  them  a  oopy  of  a  summons 
and  complain t|"  without  mentioning  any  cause  in  which  it  was  served.  (LUchfidd 
afft  Burw^  6  How,  341.)  The  certificate  of  a  sheriff  residlnp^  in  another  state,  is 
of  no  greater  force  or  effect  here  than  the  certificate  of  a  private  individual  An 
affidavit  should  be  made  by  the  sheriff  in  such  a  case^  (ThMrekm  agt  King^  1  Abb, 
126;  and  see  Faarfner^  Loan  ondTruti  Co,  agtiMcbon,  17.dbw.477.)  XsherijPe 
eeriajkaU  of  tlie  service  of  an  ontte*,  for  the  examination  of  a  judgment  debtor  in 
supplementaiy  proceedings^  is  not  sufficient  ewdence  that  such  aervice  has  been 
made.  An  affoagmi»  of  the  Judgment  debtor,  however,  upon  such  service,  cures 
the  defect  There  are  but  two  classes  of  cases  where  the  oorHficaU  of  an  officer  is 
evidence  of  the  fiK^ts  stated  in  it»  and  upon  which  some  future  action  can  be  predi- 
cated. The  first  is,  where  it  is  made  evidenoe  by  statute,  and  the  second,  where 
what  is  technically  known  as  procase,  or  that  which  is  in  the  nature  of  process,  is 
directed  to  the  sheriff;  and  he  is  required  or  directed  to  make  a  return  thereto.  {Utioa 
City  Bank  agt.  Buel,  17  How,  498.) 

Certificate  ef  •ffmiiU  ^^  ^tm  alffl4avit  pf  service,  aot 
cenclnsive*— The  rel&x  of  a  sheriff;  or  an  affidavit  of  a  person  acting  in  his 
place,  of  the  eervke  of  a  mmemns^  ia  not  conclusive  upon  the  defendant  Be  may 
be  allowed  to  disprove  it  on  a  motion  to  set  the  proceedings  aside.    It  is  not  necea> 
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r,  and  in  nany  ctaes  would  be  miijuBl;  to  drive  the  defendant  to  an  action  for  a 
rstum  for  redreas.  ( Van  Benintaer  agt  Chadmek^  1  Saw,  297 ;  Bunee  agt 
Meti,  16  B^b.  347 ;  and  0ie  WaUia  agt.  Loti,  15  iTow.  667.)  But  the  oertifioate  of 
aerrioe  by  the  aheriff  doea  not  loae  its  foroe  by  lapse  of  time^  or  where  used  for  any 
otitier  pnrpoae ;  therefore,  where  it  haa  been  uaed  in  reference  to  a  Judgment  which 
baa  bwn  Taoated,  it  continuee  itill  to  be  proper  proof  of  aervioe.  {Brim  agt  Caaeyf 
2^Ul416.) 

AffidmTit  «ff  p«bllcatl«R«r— Altfaoogfa  thestatuta  reqiUree  the  affidavit 
«f  poUieatioB  of  the  notice  of  aale,  in  a  oewapaperf  to  be  made  by  the  printer,  or 
lmferaaMuiorckMrk,yatittoaafflcientiftfaaalIhUtTitiamadebythe^t^Aer  But 
-when  the  aAdaTit  of  publication  ia  defective,  U  teems  an  amended  affidavit  may  be 
filed,  aooording  to  the  troth  of  the  caae;  and[,  aa  to  the  mortgagor,  at  leaat,  the  affi- 
4aTit  may  be  filed  at  any  time.  But  the  affldavto  are  not  conoluaiYe  evidence;  and 
the  defeodant  ahould  have  an  of^xwtoni^  to  diaprove  theaa.  {Bimee  agt  Seedf  16 
BaHhUl.) 

AdffiUMl^n  •!  terrloe^—^uch  aervfoe  is  likewise  delbctive  where  an  ad- 
BriflrioD  of  aervioe  purporting  to  be  aigned  by  some  of  the  party's  defendaota  ia 
produced  without  some  evidence  of  their  aignaturee  being  genuine,  or  were  written 
to  the  admiaaion  with  their  aaMut  The  court  takea  judicial  notice  of  the  signa- 
torea  of  ita  officers,  but  are  not  presumed  to  know  the  aignature  of  a  par^  defend- 
ant, who  haa  not  appeared.  The  admiaaion  of  aervioe  dt  aummona  by  partiea  de* 
fendanta  reaiding  out  of  the  state,  ia  iDoffectua!  as  the  baais  of  any  judicial  proceed- 
ingiBiMrMiMNninthiaatate.    (Liki^fieUi^gjLBurvfeUf  ^How.9^i,) 

Fees  for  serrlee* — The  fee  ibr  serving  the  summona  and  complaint  ia  not 
tazaUe  unle«  it  ia  aerved  by  the  aherilT;  and  then  it  ia  taauible  as  sheriff 'a  feea. 
(Wk^sple  agt  WUHttrntf  4  Bow,  28.)  A  aheriff  may,  under  the  atatute,  demand  hia 
mea  for  aervioe  of  a  aummona  and  complaint,  jwerioua  to  the  aervioe  thereof;  but  if 
he  eervee  them  without  pre-payment,  he  cannot  retain  them,  and  refbse  to  make  a 
return  because  hia  ftaa  are  not  paid.    {WaiU  agt  Behoommdker,  16  Mow,  460.) 

§  189.   Wh£n  jurisdiction  of  action  acquired. 

From  the  time  of  tlxe  service  of  the  summons  in  a  civil  action, 
or  the  allowance  of  a  provisional  remedy,  the  court  is  deemed 
to  have  acquired  jurisdiction,  and  to  have  control  of  all  the 
subsequent  proceedings.  A  voluntary  appearance  of  a  defend- 
ant is  equivalent  to  personal  service  of  the  summons  upon  him, 

!■  ease  eff  an  attacliaieat  ImsmtA  urtthevt  a  •vaiineat.^ 

By  aection  12T  of  the  Code,  civil  actiona  are  commenced  **by  the  service  of  a  aum- 
mona.'* But  where  an  attachment  haa  been  issued,  and  no  summona  aerved,  the 
court,  by  aection  139,  have  Jurisdiction  and  control  of  the  proceedings  for  the 
purpose  of  reviving  and  continuing  the  action  in  the  name  of  the  representative  <^ 
a  deceased  party.-  (Moore  agt  Thau^,  6  How,  47.)  The  iaaoing  of  a  aummona  ia 
not  neceaaary  to  the  validity  of  the  attachment  {TreadwM  agt  Lawhr,  1 5  How.  8.) 
In  an  action  commenced  againat  a  non-resident  debtor,  pursuant  to  the  proviaiona 
of  aection  135  of  the  Gode  of  Procedure,  and  a  wairant  iaaued  according  to  the  pro- 
viaiona of  aection  227,  the  court  acquires  juriadietion  of  the  action  from  the  time  of 
the  aUowanoe  of  the  warrant  of  attachment  Where  a  warrant  of  attachment  ia 
iaaued  in  auch  caae^  irregularitiee  in  the  service  of  the  summons,  or  in  perfecting  the 
judgment,  will  not  vitiate  the  jndgment  Such  irregularities,  it  seems,  can  only  be 
taken  advantage  of  by  motion.  {Bm-khardi  agt  Sanford,  7  Haw,  329 ;  In  re  Oris* 
wM,  13  Barif,  411;   ifof^aa  agt  Avery,  7  Ba0h,  65e.) 

Oeneral  an^earaaee  eqvlvaleat  to  pmeaal  serwiee.— 

A  summons  iaaued,  without  mentioning  the  eomri  ftom  which  it  emanates,  is  defect- 
ive. A  general  notice  of  appearamee  ^ven  by  the  defendant  however,  waives  the 
irregularity.  It  ia  an  admission  that  he  haa  been  regularly  brought  into  court 
{Diz  agt  Pdhner,  6  How.  233.)  Aa  under  the  former  practice,  ao  under  the  Code, 
**  that  after  a  generdl  appearanoe  by  the  defendant,  he  cannot  be  heard  objecting  on 
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account  of  the  irreguktriiy  of  (he  process  by  which  the  action  was  oommenced.** 
(Webb  agt  MoU^  6  How.  439.)    A  notice  of  motion  signed  by  the  attorney  for  tbo 
aefendant,  generally,  without  stating  that  it  is  for  the  purpose  of  the  motUm  onfy,  is 
an  appearance,  generally,  in  the  cause,  which  waires  an  irregularity  in  the  summdnM. 
{Baxier  agt.  Arnold,  9  Bow.  445 ;  Dok  agt.  Jfoniy,  11  Sow,  138.)    An  appearana^ 
admits  the  regularity  of  the  summona  and  its  servioe,  by  iHiich  the  party  is  bron^i:^ 
into  court ;  but  it  does  not  admit  the  identity  of  the  cause  o/ae<i9»  indicated  by  tb» 
summons  with  that  set  out  in  the  complaint,  although  both  are  senred  together. 
(TkUOe  agt  Smithy  14  How,  396;  and  see  UHea  CUy  Bank  agt  Buel,  17  Sow,  49a> 
In  an  action  on  contract,  agaiosi  two  defendants  as  partners^  where  they  are  to  b» 
made  jointiy  liable,  and  summons  and  oomphdnt  serred  on  only  one  of  them,  th» 
other  may  Yoluntanly  appear  under  section  139  of  the  Code,  and  put  in  an  aoawer, 
and  the  plaintiff  is  bound  to  receive  the  answer,  although  as  soon  as  received  it  is 
ascertained  that  the  defence  is  u^astcy,  and  he  allowed  to  discontinue  as  to  such  d^ 
fendant  without  costs.    {WeOinffUm  sgt  Ciassonf  18  Mow.  10.) 

HThen  general  appearance  not  a  nralrer  off  irregnlarlty 
In  the  procem.—It  seems^  that  although  it  has  been  considered  as  a  settled 
rule  that  an  appearance  generally,  in  the  cause,  waives  irregularity  in  the  proceaa 
by  which  the  party  is  brought  into  court  (see  W^  agt  MoU^  6  How.  Pr.  R.  439) : 
yet,  under  the  Code,  this  rule  in  certain  oases  may  not  apply.  For  instance,  • 
summons  is  served,  without  a  complaint,  with  a  notice  for  judgment  conforming  to 
one  of  the  subdivisions  of  section  129,  the  defendant  serves  a  notice  of  retainer 
generally,  for  he  must  do  this  in  order  to  get  a  copy  of  the  complamt,  and  when 
the  complaint  is  served,  he  finds  an  entire  variance  between  tiie  notice  in  the  sum- 
mons and  the  cause  of  action  stated  in  the  complaint,  the  latter  controlling  the 
cause  of  action.  Is  he  by  his  general  retainer  deprived  of  moving  to  set  aside  the 
summons  for  irregularity 7  Supposed  not  {Voorhies  agt  Seofidd^  7  How,  51.) 
One  of  several  defendants,  who  has  not  been  served  with  a  summons  or  complaint, 
cannot  vokmiariJIiy  appear^  and  move  to  dismiss  the  complaint  under  section  274, 
where  his  righta  are  not  affected.  He  must  be  contented  to  remain  quiet  out  of 
court  until  invited  to  appear  there.  {Tracy  agt  Reynolds,  7  Bow,  327 ;  oonira^  see 
Biggins  agt  Rockwell,  2  Duer^  650.)  A  general  appearance  by  the  defendant  in  the 
suit,  before  service  of  the  complaint,  will  not  waive  an  objection  to  the  complaint, 
that  it  does  not  correspond  with  the  summons  as  to  the  nature  of  the  action, 
(Shafir  agt.  Htanphrey,  15  Bow.  664.) 

Appearance  of  a  state  or  a  sovereign. — Although  a  sovereign, 
or  a  sovereign  state,  in  their  political  capacity,  cannot  be  sued  in  the  courts  of 
another  state  or  nation,  for  the  purpose  of  enforcing  any  remedy  against  them,  yet 
a  state  may  be  made  defbndant  in  an  action,  for  the  purpose  of  giving  it  an  oppor- 
tunity to  appear,  and  thus  to  enable  a  court  to  decide  more  iate^ently  and  equit- 
ably. In  relation  to  demands  which  are  sought  to  be  enforced  against  other  defend- 
ants. It  cannot  be  asoertained  until  Hm  hearing,  whether  the  state  ^all  exercise 
its  option  to  appear,  or  whether  the  final  a^'udication  can  properly  be  made  without 
its  appearance,  consequently  the  objection  by  demurrer,  that  the  state  is  an  impro- 
per party,  cannot  be  sustained  at  the  oommenoement  of  the  action.  {Mnmning  agt 
The  State  of  Kioatagua,  14  How.  517.) 

Allonrance  of  provisional  remedies  hj  different  coarts. 

— ^Wbere  two  suits  are  commenced  in  different  courts,  and  the  subject  of  the  action 
and  the  parties  are  the  same  in  each,  the  court  which  first  acquires  jurisdiction 
should  dispose  of  the  whole  matter.  Therefore,  where  two  partners  conmienoed  a 
suit,  each  against  the  other,  to  close  up  the  partnership,  and  to  enjoin  his  partner 
from  interfering  with  the  p^tnership  effects,  one  in  the  superior  court,  by  procur- 
ing a  temporary  injunction  on  the  14th  of  September,  which,  with  the  summons, 
was  served  on  the  15th  of  September,  about  3  P.  K.,  and  the  other  commenced  in 
this^court  by  obtaining  an  ex  parts  order  for  a  receiver,  who  took  possession  of  the 
property  on  the  16th  September,  and  afterwards,  about  8  o^dock  same  day,  the 
summons  and  injunction  were  served.  Held,  that  the  action  commenced  in  the 
superior  coTxrt,  by  the  allowance  of  an  injunction  on  the  14th  September,  conferred 
on  that  court  jurisdiction,  and  gave  it  priority.  The  appointment  of  a  receiver  was 
of  no  more  weight  than  the  allowance  of  the  injunction — ^both  were  provisional 
remedies,  and  either  would  give  jurisdiction.    Where  an  injunction  is  ample  to  pro- 


§   140]  COMPLAINT.  198 

tect  the  property  from  Ion  nntQ  a  motion  can  be  made  for  a  reodrer,  it  is  mani- 
feetiy  improper  to  deprive  a  partner  of  the  poeeession  of  partnership  property  with' 
otU  noOctt  and  even  without  being  served  with  a  sammon&  (McCarO^  agt  PeoAw, 
IS  Mow,  138.) 


TITLE  VL 

OF  THE  PLEADINGS  DT  CIVIL   ACTIONS. 

Chapt£B  L  T fie  complaint 
n.  The  demurrer. 
TTT.  The  answer. 
TST.  The  reply. 
V.  Oeneral  rules  of  pleading. 
YL  Mistakes  in  phading  and  amendmenis. 

Chapter  I. — The  complaint. 

Section  140.  Forms  of  pleading  inconsistent  with  this  act,  aboU 

ished. 

141.  First  pleading  to  le  complaint 

142.  Oomplaintj  what  to  contain. 

§  140.  Forms  of  pleading  inconsistent  with  this  act,  abolished. 

All  the  forms  of  pleading  heretofore  existing,  are  abolished ; 
and  hereafter  the  forms  of  pleading  in  civil  actions,  in  courts  of 
record,  and  the  rules  by  which  the  sufficiencj  of  the  pleadings 

is  to  be  determined,  are  those  prescribed  by  this  act. 

Hour  far  prior  pleadings  abolislied* — Taking  the  provisions  of 
sections  140  and  421  together,  it  will  be  seen  that  the  prior  practice  and  forms  of 
pleading  are  abolished  onlj  in  a  qualified  manner;  for  the  last  mentioned  section 
declares  that  existing  statutory  provisions  relating  to  actions,  not  inconsistent  with 
the  Code,  and  which  are  in  substance  applicable  to  the  new  actions  authorized  by 
that  system,  are  not  affected  by  it.  Per  Dexio,  J.  (Bank  of  Oenesee  agt.  Fatchin 
Bank,  3  Keam^  314.)  **  So  complete  and  thorough  has  been  the  departure  from  the 
former  rules  and  forms  of  pleading,  that  it  is  hardly  ^afe  to  rely  upon  analogies 
derived  flrom  that  system  in  giving  practical  effect  to  ^e  new.  Bas^  as  the  new 
is,  upon  an  entirely  different  theory,  and  having  professedly  different  ends  to 
accomplish,  it  is  better,  with  a  view  to  carry  it  out  in  its  spirit,  to  consider  it,  as  it 
is  in  truth,  an  entire  new  theory,  to  be  construed  and  carried  into  effect  according 
to  its  terms,  and  upon  principles  peculiar  to  itself  Difficult  as  it  may  be  for  a 
mind  trained  to  the  logical  and  truly  scientific  rules  of  pleading  under  which  justicb 
has  so  long  been  administered  in  states  and  countries,  in  which  the  common  law  has 
had  sway,  to  cast  aside  all  the  rules  which  have  been  supposed  to  be  founded  in 
wisdom,  and  in  practice  to  have  accomplished  a  good  purpose,  for  a  new  and  con« 
fessedly  imperfect  scheme,  it  is  sai^  to  say  that  it  must  be  done,  in  order  to  give 
effect  to  the  provisions  referred  to,  and  to  give  the  new  system  a  fair  trial ;  and  that 
less  injustice  will  be  done  in  that  way  than  by  attempting  to  engp^ft  the  new  upon 
the  old,  which  can  only  be  done  to  the  prejudice  of  both.  Two  objects  of  reference 
were  made  prominent  in  the  changes  made  in  the  forma  of  pleading  by  the  Code. 
One  was  the  introduction  of  verity  into  the  pleadings  by  providing  in  effect,  that 
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parties  in  their  anegations  should  bare  the  same  regard  to  troth  that  prairails 
between  members  of  society  in  their  daily  communications  with  each  other;    tbat 
they  should  not  willingly,  and  certainly  not  by  compulsion,  spread  a  ftlsehood  upon 
the  record ;  that  a  defendant  i^ould  not  be  driven,  or  pennitted  eren,  falsely  tc» 
allege  a  full  defence^  to  the  end  that  he  might  prove  a  partial  defenca    Anotliier 
was  that  the  pleadings  should  inform  the  court  and  the  adrerse  party  of  the  fiada 
alleged  in  support  or  defence  of  the  action,  and  to  which  eyidence  was  to  be  gi-^en  ; 
and  hence  common  counts,  general  issues  and  all  fictitious  pleadings,  were  abolklieti." 
Per  W.  F.  ALLEir,  J.    (Bwh  agt  Praaser,  1  Kenk  35L)    In  this  case,  (which  ^raa 
argued  as  an  issue  of  law,)  the  sufficiency  of  the  answer  under  the  Code,  -vras 
examined ;  and  it  was  stated  by  the  court  that  if  the  answer  was  to  be  tested  by 
any  rule  of  pleading  that  had  existed  for  the  thousand  years  preceding  the  13tii  <x 
April,  1848,  it  could  not  be  upheld  for  a  moment — it  was  argumentatiye^  oontiadie- 
tory,  absurd,  double,  inconsistent,  uncertain,  incongruous,  and  in  many  particulArs 
wholly  unintelligible— and  upon  applying  the  rules  prescribed  by  the  Code  to  it.  It 
was  ?idd  not  to  be  drawn  in  conformity  to  such  rules;  that  altibough  the  plaintifT 
might,  under  section  160,  hare  procured  some  of  the  irrelerant  and  redundant  matter 
to  have  been  stricken  out,  yet  that  would  haye  left  the  renuunder,  without  deter- 
mining its  legal  sufficiency  as  an  answer.    Judgment  was  given  for  the  plainttfT  for 
the  reason  tlutt  the  answer  was  not  drawn  in  conformity  to  the  Code,  with  leave  to 
defendant  to  substitute  a  new  one  on  payment  of  $22  oosta.    (A>yce  agt  Brown,  3 
Bow.  391.) 

Election  of  actions. — ^The  Code  has  not  changed  the  common  law  nde 
of  pleading,  so  as  to  deprive  the  party  of  the  right  to  waive  the  tort,  and  bring  an 
action  on  the  contract.  Where  the  plaintiff  could  have  brought  an  action  in  tort 
against  the  defendants  as  bailees,  but  actually  counted  in  assumpsit  for  a  breach  of 
the  implied  contract  (Humphrey's  Prtcedmty  622.)  EdA,  that  there  was  no  mis- 
joinder of  actions  (tort  snd  assumpsit)  by  sudi  a  count  being  connected  with  one 
admitted  to  be  clearly  in  assumpsit.  {Hinds  agt  TSueddU,  7  ^w.  278 ;  see  alao  Doedt 
agt  WiswaUf  16  How.  128.)  Where  an  action  sounding  in  tort  is  commenced,  for 
the  conversion  of  a  promissory  note,  and  the  pleadings  are  fhmied  accordingly,  and 
the  suit  is  tried  as  an  action  of  tort,  it  is  too  late  for  the  plaintiff,  after  an  appeal^  to 
ask  that  the  compliant  be  amended,  and  the  suit  regarded  as  an  action  to  recover 
the  avails  of  the  note  as  money  had  and  received.  The  Code  has  not  abolished  the 
distinction  between  tort  and  assumprnt  {Andrews  agt.  Bond^  16  Barb,  633.)  If  a 
complaint,  in  an  action  ex  contractu,  contain  oUegaHons  of  frond,  whether  stated 
succinctly  as  issuable  fitcts  or  otherwise,  they  will  be  stricken  out  as  irrelevant  and 
redundant  {StXiar  agt.  Sage,  12  How.  631.)  A  lessee  under  a  contract  dated  at  a 
Aiture  day,  leasing  lands  for  a  term  commencing  at  such  day,  gives  him,  when  the 
day  arrives,  the  right  of  possession ;  and  he  is  not  driven  to  an  action  of  ejectment  (al- 
though it  may  be  maintained)  against  his  lessor.  He  can  sustain  an  action  for  damages 
upon  the  implied  agreement  of  the  latter  to  yield  to  him  the  possession,  or  in  tort 
for  the  violation  (^  the  duty  arising  from  the  relation  of  landlord  and  tenant  Under 
the  Code,  there  can  be  no  embarrassment  as  to  the  form  of  tiie  action.  And  whe- 
ther it  is  brought  upon  the  agreement,  express  or  implied,  or  in  tori  for  the  viola- 
tion of  the  duty  vising  from  the  relation  of  landlord  and  tenant  established  by  the 
lease,  is  immaterial  (iVufl  agt  Grainger,  4  Seld.  115.)  In  an  action  for  rent  due,  where 
there  is  a  lease  wnder  teal,  the  plaintiff  may  elect  to  sue  on  the  covenami,  and  thereby 
make  the  covenani  his  cause  of  action ;  or  sue  for  the  debt  (rentX  and  by  so  doing  make 
the  subsequent  occupation  his  mtuse  of  action.  And  in  the  latter  esse,  the  lease  under 
seal  may  be  given  in  evidence  to  establish  the  relation  of  landlord  and  tenant,  and 
to  show  the  amount  of  the  debt,  even  where  the  lease  is  not  set  out  or  referred  to 
in  the  complaint  The  Code  does  not  affect  these  questions,  (which  were  the  same 
at  common  law,)  only  so  fhr  as  the  form  of  bringing  the  actions  are  concerned-^ 
tidere  not  being  any  section  that  abolishes  causes  of  action ;  nor,  it  seems,  one  that 
has  been  entirely  able  to  confound  them.  {Ten  Eyck  agt  HouglUaUng,  12  How.  623.) 
It  is  a  well  settied  rule  that  a  matter  arising  ex  contractu,  though  infected  with  fraud, 
cannot  be  changed  into  a  tort,  in  order  to  charge  the  defendant  by  a  change  in  the 
remedy.  The  principle  that  where  the  substantial  ground  of  action  rests  on  pro- 
mises, the  plaintiff  cannot,  by  changing  the  form  of  action,  make  a  person  liable  who 
would  have  been  liable  on  the  promise,  is  well  settled.  (CampdettagtPerMfU, 
4  Sdd,  440;  Green  agt.  GreeitJ)ank,  2  MarshaU,  486;  4  Eng.  Com,  Law,  376;  amd 
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m  Vm  Lemetn  Mt  Ly^  1  OomgL  61(;  CampbOL  agt  Sicllm^  S  Wend  13Y ;  Pntpk 
agt  XoMJoiZ,  25  H^md  399.)  li  seemg,  that  in  an  action  undar  the  Code,  the  com- 
pbini  may  be  upon  the  original  demand ;  and  if  the  atatate  of  limitationa  is  aet  up 
aa  a  defenee,  the  new  promise  may  be  given  in  eridence  to  avoid  it,  without  being 
alleged  in  the  pleadings.  (EtteU^  agt  WeekSt  3  Kern.  635.^  After  plaintiflk  hare 
ooomenoed  their  action  as  on  contract^  purposely  and  deliberately,  in  order  that 
fiiey  may  not  only  obtain  an  attachment  against  the  defendant  as  a  non-resident, 
baft  alBO  be  able  to  procure  an  order  for  pabUoation  against  him ;  and  after  they  hare 
by  those  means  procnred  the  appeafince  of  the  defendant,  they  cannot  more^  at 
qiedal  term,  to  amend  the  summons  and  complaint,  so  that  they  shall  not  be  on 
contract  bat  in  tort,  for  converting  the  plaintiA'  goocUL  That  is  not  a  case  within 
the  section  of  the  Oode^  allowing  an  amendment  for  the  purpose  of  correcting  a 
mUake.  (Lcme  agt  Beam,  19  Bari>.  61.)  K  was  hOd,  iaDoedt  agt.  WiewdO,  (15 
Bom,  128%  that  in  an  action  under  the  statutes  of  134t  and  1849,  for  causing  death 
by  wnmgftil  act,  nef^ect  or  defiuilt,  against  a  common  carrier  of  passengers,  bxxnight 
by  the  pemonal  representatives  of  the  party  killed,  claiming  damaees  under  that 
statute,  that  the  adton  mi^^t  be  brought  on  contract,  by  a  waiver  of  the  tort ;  that 
aoch  caae  came  within  the  rules  allowmg  a  waiver  of  the  tort^  and  a  suit  on  the  con- 
tract The  Code  has  not  abrogated  the  provisions  of  the  Revised  Statutes  (2  A  A, 
482,  8  10)  relative  to  the  forms  of  declarations  h&  acticms  for  statute  penalties. 
{Pbifle  ^gL  BomuU,  5^55.384.    &e  con^ro^  Jfore\<WM  agt  OrOey,  B  Bow.  431.) 

Oae  entire  deBiand  cannot  be  levTed,  te  form  turo 
canses  of  nctlon* — ^It  has  long  been  settled  that  an  entire  and  indiyisible 
demsod  caonot  be  i^  up  by  a  party,  so  as  to  form  the  basis  of  two  actions;  that 
if  a  plaintifr  bring  an  action  for  part  only  of  an  entire  and  indivisible  demand,  the 
judgment  in  that  action  is  a  oondusive  bar  to  a  subsequent  suit  for  another  part  of 
the  same  demand.  {Skfflee  ^si.  GoodHeh,  n  Mch^  BIS,  mtd  <miharU$e$  ihen  cited.) 
A  complaint  which  alleges  aa  indebtedness  to  the  pli^ntjff;  by  the  defendant,  for 
serrices  done  and  performed  by  the  plaintiif  as  the  attorney  and  solicitor  of  the  de* 
feodant,  and  at  his  request,  and  for  money  paid  and  expended  for  him  at  his  request, 
pteviooB  to  Januarv,  1852,  is  suffi<^ent  under  the  Code,  although  the  spedflc  suit  is 
not  mentioned,  and  no  time  is  specified.  Where  an  action  is  brought  upon  an  open 
seeoont,  for  wori^  labor  andserviceSf  the  plaintiir  need  not  set  forth  in  his  complaiDt 
tiie  items  of  the  scooant;  and  the  defendant  cannot  object  that  the  complaint  con- 
tans  bat  one  canse  of  action,  and,  therefore^  that  only  one  item  of  service  can  be 
proved.  (BsdbiuM  agt  PUOiier,  15  Barb.  560.)  The  distinction  between  demands 
or  rights  of  action  which  are  single  and  entire,  and  those  which  are  several  and  di»- 
tinct,  is  that  the  former  immediately  arise  out  of  one  and  the  same  act  or  oontract, 
and  the  latter  out  of  different  acts  or  contracts.  Where  there  are  several  items  of 
aocoont  for  goods  sold  or  work  peribrmed  at  diflbrent  times,  there  must  be  either 
an  eaiproBO  contract,  or  the  drcumstanoes  must  be  such  ss  to  raise  an  implied  con- 
tract einbrBcing_a]l  the  itbms,  to  make  them  a  single  or  entire  demand.  (Seoor  agt 
Stmrgie,  IB  HT.  S.  b^.) 

§  141.  First  pleading  to  he  complaint. 

The  first  pleading  on  the  part  of  the  plaintiff  is  the  com- 
plaint 

§  142.  Cbmplainij  what  to  contain. 
The  complaint  shall  contain : 

1.  The  title  of  the  cause,  specifying  the  name  of  the  court  in 
which  the  action  is  brought,  the  name  of  the  cotmly  in  which 
the  plaintiff  desires  the  trial  to  be  had,  and  the  names  of  the 
parties  to  the  action,  plaintiff  and  defendant ; 

2.  A  plain  and  concise  statement  of  the  facts  constituting  a 
cause  of  action,  without  unnecessary  repetition ; 
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8.  A  demand  of  the  relief  to  which  the  pluintiff  Buppoees 

himself  entitled.    If  the  recoverj  of  money  be  demanded,  the 

amount  thereof  shall  be  atated. 

1.  In  reference  to  naming  the  conrt.— Bj  the  142d  aection  of 
the  Code  it  is  required  that  the  tUk  of  the  cause  shall  be  stated  in  the  oomplaint. 
This  title  is  oomposed  of— the  name  of  the  court,  the  place  of  trial,  and  the  names 
of  the  partieB.    Where  the  ^'name  of  the  ooort**  was  omitted  in  the  oomplaint,  it 
was  fiddf  that  the  defendant  was  not  projadieed,  it  appearing  that  it  was  specified 
in  the  awnmom.   {  Vam  Kamee  agt  Feobk^  9  Bow.  198.)   As  to  the  question,  whether 
the  "  name  of  the  oourt,*'  omitted  in  the  complaint,  is  suificient  ground  to  set  it  aaide^ 
where  the  name  of  the  court  m  contained  in  the  summons,  the  case  of  Van  Jfamme 
agt  PeoNe,  {9  Haw,  iV.  JS:  198,)  settles  that  hi  the  negi^re.    {VanBenlhmyta^a^ 
Stevens^  14  Bow,  10.) 

In  reference  to  naming  Clie  connty* — ^The  omission  to  specify  the 
name  of  the  cotmiy  in  which  the  plaintiff  desirte'  the  trial  to  be  had,  in  the  com* 
plaint,  is  not  a  mert  irregtiiarity.    Such  omission  is  not  cured  by  the  fact  that  the 
summons  spedfies  the  name  of  such  county,  nor  is  it  waived  by  the  defiradant's 
obtaining  an  order  for  f\irther  time  to  answer  such  complaint    The  court  wiU  not, 
in  such  a  case,  fix  the  place  of  trial,  nor  will  it  pass  upon  that  question  until  after 
issue  is  johied.    {MtniU  agt  CfnnniaU,  10  Ibw,  81.)    Whese  the  action  was  com- 
menced by  summons,  which  stated  that  the  oooq^laint  would  be  filed  in  the  office 
of  the  clerk  of  the  cily  and  oounty  of  New*  York,  at  the  city  hail,  in  the  city  of  New- 
York,  and  on  demand,  the  complaint  was  served,  whidti  did  not  ap&dfy  the  venue  or 
plaee  of  trial;  hM,  on  a  motion  to  set  aside  the  oomphunt  for  iiregulari^,  that^ 
under  section  116,  tiie  coraplahat  might  be  amended,  but  that  the  place  of  trial 
was  sufficiently  indicated  by  the  sunmions  to  require  the  defendant  to  make  his 
motion  in  the  eiHy  and  oowniy  of  Naih  Forib— ^this  net  being  done^  the  motion  was 
denied,  without  costs.    (Bauiion  agt.  FoweU,  13  Bow,  287.)    Where  the  summons 
and  complaint  are  served  together,  and  the  summim»  states  the  name  of  the  oomUy, 
but  no  place  of  trial  is  stated  in  the  complaint,  hdoL,  that  the  complaint  is  d^ecUve; 
but  may  be  amended.    This  defect  is  not  cured  by  a  reference  to  the  summons,  as 
the  statement  in  the  summons  does  not  necessarily  show  that  it  is  put  there  to  in- 
dicate where  the  place  of  trial  is  to  be.    The  plaintiff  may  indicate  any  county  as 
the  place  of  trial,  notwithstanding  the  name  of  a  oounty  may  be  mentioned  in  the 
summona    Besides,  the  Code  does  not  require  the  county  to  be  stated  in  the  sum- 
mons, as  it  establishes  nothing  if  inserted.    {The  decision  in  ihe  case  of  MtrriU  agt 
Orinneil^  10  B&w.  81,  approv«i^  and  thai  in  Daoison  agt  Powefi,  13  id,  287,  disap- 
proved.)   A  motion  to  strike  out  such  defective  complaint  may  be  made  in  a  judicial 
district  where  the  action  hi  fact  is  triable.    {Botchkias  agt  Crocker,  15  Bow,  336.) 

In  reference  to  naming  th^  IMtrliea.— Where  objection  was  taken 
to  the  entitling  of  the  complaint,  because  the  names  of  all  the  parties  were  not  fhlly 
stated  in  the  caption,  but  it  sppeared  that  they  were  given  In  the  body  of  the  com- 
plaint, correctly ;  hdd^  that  the  names  appearing  in  the  body  of  the  complaint,  in  a 
manner  to  be  understood  "  by  a  person  of  common  understanding  "—the  reqaire- 
ments  of  the  Code  were  satisfied.  {HiU  agt  Thacter,  3  How.  407.)  A  snnvmofa  and 
oompiaAni  (original)  should  be  signod  by  the  plaintiff  or  his  attorney — the  printed 
name  of  the  attorney  to  the  summons  and  complaint  is  a  nullity.  (Faermertf  Loan 
and  Trvat  Co,  agt  Dickson,  17  Bouf,  477.) 

HThen  plaintiff  mnsC  allege  Itour  lie  !•  the  real  party  In 
interest* — ^The  plaintiff  brought  his  action  on  a  contract  for  the  payment  of 
money,  made  by  the  defendant  with  Martin  Allen  and  wife^  and  alleged  bis  title  to 
the  cause  of  action. as  follows;  that  he  [plaintiff]  "is  now  the  sole  owner  of  the 
said  demand  against  the  said  defendant"  Beld,  that  this  was  insufficitnl  It  is 
merely  an  allegation  of  a  conclusion  of  law.  Some  fact  or  facts  should  be  stated, 
showing  how  the  plaintiff  became  the  owner  of  the  demand.  {Thomas  agt.  Dts- 
mond,  12  Bow.  321.)  See  also  SusaeU  agt  Clapp,  4  Bow.  347  ,*  BenUey  agt  Met, 
4  Bow.  202 ;  MaMinrray  agt  Thomas,  6  Bow.  14;  cmd  Pasrker  agt  ToVLen,  10  JBbio. 
233.)  Suits  may  be  brought  in  our  courts  by  foreign  governments  in  the  fede- 
rative name ;  but  our  proceedings  must  be  adapted  to  the  case,  so  as  to  do  Jus- 


§   142]  COUPLMTST.  197 


to  an  parties;  Or,  ^tktm  mnfll  ba  a  party  to  tha  record  wHh  oompetant  antho- 
ntj  fiom  his  gOTemment  to  ael  on  its  behal£    Tbarelbre^  the  Bepublic  of  Mezioo 
masj  maintain  an  action  in  the  name  of  the  republic  as  an  aggregate  body ;  and  the 
iBodea  of  proceeding  in  caeea  of  foreign  oorporaiions,  and  of  other  states  of  the  UnioOy 
mtqr  be  reaorted  to  for  the  regulations  of  the  praotiee.    {Bq^ubUe  0/  Mtaaco  agt  Zte 
Arrmmigoiai,  11  How.  1.)    A  statement  of  a  cause  of  action  for  an  accounting  in  re- 
lation to  the  payment  and  receiTing  of  moneys,  and  to  other  matters  and  transao 
tioQs  respectiag  the  porchsae  by  the  plaintiff  and  others  of  a  ton  of  land,  and  tha 
sale  in  paioela  of  the  whole,  or  portions  of  the  same,  the  plainttfT  alleging  he  had 
beoome  the  owner  of  all  the  rights  and  interests  of  the  others,  constitutes  but  one 
eanae  of  action,  which  (although  connected  with  others  for  a  legal  remedy,  musi 
be  oQosidered  an  eqviiahU  cause  of  action.    And  such  a  statement  of  a  cause  of 
actton  wHl  be  xaqoired  to  be  made  definite  and  certain,  especially  in  reference  to  the 
allegntaon  of  the  pkintiff^s  title  to  the  rights  and  interests  of  the  other  proprietora 
of  the  &nn.    The  allegation  tiiat  he  is  the  owner,  ftc,  is  only  a  legal  conclusion :  ha 
rfioald  state  some  issuable  fact  by  which  it  would  appear  that  he  was  the  owner. 
{Adfoms  agt.  jSWby,  12  How.  336.)    In  an  action  by  the  payee  of  a  promissory  note^ 
against  the  maker^  it  is  necessary  in  the  complaint,  only  to  set  out  a  copy  of  tha 
Botei,  with  an  allegation  that  a  specified  sum  is  due  the  plaintiff  thereon.    Seotkm 
162  of  Code,  makes  such  a  case  equivalent  to  an  aUegation  of  the  execution  and 
deSrery  of  the  note  by  the  defendant  to  the  plaintiff.    {MartihaU  agt  Rockwood^  12 
JBbw.  452.>    A  eompUdnt  stated  that  the  detedant  made  **  his  contract  in  writing," 
and  set  forth  a  copy  thereof,  in  whiob  the  defendant,  "  for  value  receired,  promiMd 
to  pay;"  but  the  complaint  did  not  aver  any  consideration  for  the  contract,  in 
direct  terms.   It  also  stated  that  such  contract  became  tha  property  of  the  plaintiff 
by  parefaaae,  without  stating  when,  from  whom  or  upon  what  consideration.    Edd^ 
that  tbeae  defbets  are  not  of  such  a  substantial  nature  as  to  be  available,  under  the 
ground  of  demurrer  tlmt  the  complaint  does  not  state  lasts  suflicient  to  constitute  a 
eanae  of  action ;  but  that  the  remedy  is  by  motion,  under  section  one  hundred  and 
six^  of  the  Code,  to  make  the  faulty  pleading  more  definite  and  certain.    That  pro> 
oeeding  has  taken  the  {dace  of  demarrera  for  want  of  form.    If  this  complaint  be 
msnffictent  as  a  commim  law  pleadniig,  on  the  ground  that  the  pUiotiff  does  not 
make  title  to  thecontract,  the  defect  is  cured  by  its  setting  out  a  copy  thereof,  under 
SBction  one  hundred  and  sixty-two  of  the  CSode.  {Prindk  agt.  (/oraiAers,  15  ^.  T,R» 
42S.)    An  action  to  recover  Ihe  pouemon  of  real  etkUe^  and  damages  for  withhold- 
ing it,  is  founded  upon  seiain,  possession  under  a  lawful  title  by  the  plaintiff,  or 
those  through  whom  he  daims,  and  an  unlawful  entry,  ouster  and  withholding 
by  the  defendant    These  are  facts  whiob  must  be  both  averred  and  proved  in  order 
to  a  recovery.    (3u{gn  agt  Sherman,  13  ffow.  35.)    In  an  action  against  an  incor- 
porated company  upon  a  prommissory  note,  the  complaint  must  allege  that  the  de- 
fendants are  an  incorporate  company^  and  that  the  note  was  transferred  in  the 
erdmary  ocmr9e  of  business  by  agenis  properly  authorized,    {Mechanics*  Banking  Asso- 
dation  agt  Sprnig  VaUey  Shot  and  Lead  Go.,  13  How.  22t.)    It  appears  to  be  a 
well  established  rule,  that  a  corporation,  when  suing,  need  not  <ner,  and  need  not 
prove  its  corporate  existence,  unless  it  be  expressly  pleaded  thai  U  is  not  a  corpora^ 
tkm.    And  this  rule  applies  to  banks  incorporated  under  the  special  provisions  of 
the  general  banking  laW,  whether  suing  in  the  name  of  the  bank  or  in  the  name  of 
its  preffident  alone.    {See  Johnson  ttq^  Kemp,  II  Bow.  Pr.  Rep.  186,  adnerse.)    {Bank 
of  WaieroiUe  agt  BeUser,  13  id,  270.)    Where  a  contract  has  been  assigned  to  the 
plAJniiffa,  the  fact  necessary  to  be  stated  in  the  complaint  is  the  change  of  interest 
in  the  contract;  so  that  the  plaintiflfe  may  maintain  the  action  as  "the  parties  in 
interest "  under  the  111th  section  of  llie  Code.    It  is  not  necetosary  to  state  a  com- 
pliance with  each  and  every  particular,  requisite  to  render  the  change  effectual 
(Earner  agt.  Wood,  15  Barb.  371.)    The  plaintiff  brought  his  action  on  a  promissory 
note,  and  in  his  complaint  alleged  that  the  note  was  made  by  the  defendant  paya* 
ble  to  his  own  order,  and  by  him  indorsed  and  delivered  to  one  J.  !£.,  for  a  valu- 
able consideration ;  and  that  the  plmntiff  is  now  the  bona  flde  lioider  and  owner  of 
the  note.    MM,  that  a  demnrrer  to  the  complaint  that  it  did  not  state  how  tha 
pliintifT  became  the  holder  and  owner  of  the  note,  was  not  well  taken,   {ffolstein  agt 
JNef,15  Bow.  1;  and  see  the  V<m  to  this  ease ;  BisrrdU  agt  De  Oroot,  6  Buer,  379; 
Censiderani  agt  Brislbanef    U  Bow,  4i7;    Vaa  Benndaer  agt   Bonestesl,   24 
Barb.  365.) 
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'Vrhen  plaintiff  tiiet  as  execvtor  ot  adminittrator. — Ji 

tetmSf  that  mider  the  Code,  where  the  pLaintiff  sues  as  executor  or  administrauiry  it 
is  not  neoessary  to  makepro/ert  of  letters  UekmeMcery^  or  of  odmshulra^um.     If  sucii 
profert  were  necemary,  the  omiaaion  to  make  it  ia  not  a  grcmnd  of  demwrrer,  ^prhere 
the  complaiiit  ahows  the  plamtiff  is  aach  executor  or  adminlatrator.    The  aOeffoHon 
of  such  fact  ia  aoffieient    DupUdiy  ia  no  longer  a  ground  of  defMurrer  to  «  com- 
plaint   Where  the  complaint  alleged  that  the  aeveral  auma  of  money  mentioned 
were  received  by  the  defendant  upon  and  for  the  demanda,  property  and  choses  in 
action,  which  bdonged  to  the  testator-^AaU,  that  the  objection  that  aeyeral  canaes 
of  action  were  improrperly  united,  becauae  one  of  the  notea  aet  forth  waa  made  pay- 
able to  the  plaintiff  ind/Mduaa/y^  not  as  executor,  could  not  be  auatained.     (  WeOem 
agt  WebeUr^  9  ^010.  351.)    Where  an  action  of  trover  ia  brought  by  a  plaintili;  as 
administrator,  for  a  converaion  of  the  property  during  the  lifetime  of  the  intestate, 
the  complaint  must  state  the  fact  that  the  plaintiff  ia  adminietraior^  and  has  been 
regularly  appointed  by  the  surrogate  of  some  oounty  in  this  state ;  becauae^  it  ia  a 
material  and  traversable  fact,  and  must  be  stated  in  such  fonn  as  to  tender  an  issue 
to  the  other  party.    A  complaint  oonmiencing,  '<  A— -  B        ,  administrator  of  the 
goods,  chattels  and  oredita  of  C — —  D       ,  la^  of — 7-^  deceased,  plaintiff  in  this 
action,  complains,''  Ac.,  ia  a  deecripHo  persona  merely,  and  insufficient  to  show  that 
the  plaintiff  prosecutes  in  a  representaiii$e  capacity;  it  must  be  regarded  aa  a  com- 
plaint by  the  plaintiff  in  his  own  right.    (Sheldon  agt.  £by,  11  Eow,  11.    See  also 
MerriU  agt.  Secanan,  2  SeUL  168;  GiOett  agt  FnurehUd,  4  J)emo,  80;  Beach  agt 
King,  17  Wend,  197 ;  Stanley  agt  CnuxppeO,  8  Ckns.  335;  Fet^  agt  Ma/yor'e  Court, 
9  Wend.  490;  and  WhiU  agt  Lauf,  7  Bcuit,  304.)    A  declaration  againat  adminia- 
tratora,  describing  the  plaintiffli  ae  administraton,  containing  the  common  counts 
for  goods  soldvand  delivered  by  the  plaiatiffe  and  on  an  account  stated,  makixig  a 
pro»rt  of  the  lettera,  and  changing  that  the  defendant's  intestate^  in  his  lifetime^ 
was  indebted  to  ihe  plainHfi;  but  not  stating  that  the  promises  were  nuide  in  the 
lifetime  of  the  plaintiib'  intestate,  nor  to  him,  nor  even  to  the  plaintiffs  eu  adminis' 
tnUorSf  is  to  be  deemed  a  declarati<m  by  the  plaintiflb  in  their  individual  and  not  in 
Hieir  repreeentatise  character;  although  it  oondudea  "to  the  damage  of  the  said 
plaintiffs  ae  adminisiralore"  ftc.    80  where  the  plaintMb declare  in  Sieir  represen- 
tative character,  if  the  declaration  is  upon  promises  to  the  plaintiflb  as  admime- 
tratore^  and  (br  oauaes  of  action  accruing  since  the  death  of  their  intestate,  the 
fact  that  the  intestate  died  within  six  yean,  fiimiahes  no  answer  to  a  plea  of  the 
statute  of  limitations.    iWorden  agt  Worihington,  3  £ar1>.  868.) 

HThen  plaintiff  tvea  as  a  guardian«— The  Code,  by  requiring  suits 
hy  ii/^nle  to  be  brought  and  defended  exclueivdy  by  gtMrdian^  (§  116,)  has  got  rid 
of  the  name  **prochein  ami"  (which  was  probably  its  chief  object,)  but  it  has  not  at 
ail  changed  the  law  requiring  the  pleading  to  show,  by  proper  averments,  the  due 
appointment  of  the  guardian  by  the  court  or  a  Judge.  That  is,  a  complaiui  which 
alleges  that  *'  A.  B.,  an  in&nt  under  the  age  of  21  years,  plaintiff,  by  C.  D.,  bis  guar- 
dian, complains,"  kii,,  is  not  sufficient,  because  it  does  not  allege  how  he  is  guai^n, 
whether  specially  appointed  by  the  court  or  otherwise.  This  is  a  traversal^  /del, 
and  must  be  so  stated  that  it  may  be  traversed.  It  is  a  case  where  there  is  a  legal 
disability  to  sue^  without  the  express  authority  of  die  court  {IMbert  agt.  Toung^ 
13  Bow.  413.)  Pending  an  appeal  fh>m  the  marine  or  district  court,  when  one  of 
the  parties  is  ascertained  to  be  an  infant,  the  common  pleas,  on  motion,  wiU  appoint 
a  guardian  ad  Uienit  where  none  has  been  appointed  by  the  Justice.  {FM  agt  fhr- 
ris,  3  £.  D.  Smith,  667.)  The  district  court  consolidation  act  of  April  13, 1857,  pro- 
vides the  mode  of  appointmg  guardians  in  those  courts.  (See  a»£e,  §  66,  page  82.) 
An  order  for  the  appointment  of  a  guardian  ad  Uiem,  muat  be  made  by  the  eouri^ 
except  in  the  first  Judicial  district,  where  it  may  be  made  by  a  Judge  at  chambers. 
{JMtrow  agt  Iblger^  5  Alh,  53.) 

Wlien  plainUfii  uie  a«  pabllc  off icenu— Where  an  aotton  is 
brought  by  a  supervisor,  it  is  sufficient  that  iB  the  title  of  the  complaint  he  is  de- 
scribed with  his  official  designation,  (supervisor,  Ac.,)  and  that  in  the  body  of  the 
complaint  he  refers  to  it  and  allegea  that  he  complains  "  as  supervisor  as  aforesaid." 
{Smilh  agt  Lesinus,  4  SeUL  462.)  Where  the  plaintiff  in  the  commencement  of  the 
complaint,  is  described  as  eaiesuior,  and  a  cause  of  action  is  set  forth  in  his  faror, 
without  reference  to  his  representative  character,,  the  action  will  be  considered  a 
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prirate  actioo,  and  the  words  "  executor/*  fta,  as  a  mere  deteripHo  persona^  and 
as  aarplusage^  {JOrrUt  agt  Seaman  2  SeUL  168,)  and  ta  the  same  effect  the  foUow- 
mg  aathoritlea  are  dted:  1  CK  PI  151;  Delef/Md  agt  Kmney,  24  Wend.  346; 
Smi  agL  "Pbn  .^Hi^im,  2S  WendL  605;  Ogdentburgh  Bank  agt  T^n  Bensadaer,  6 
jQSE^  240;  C^bvfopAtfr  agt  Stoekhdfm,  5  Wend.  36;  IZblfiuz^e  agt  CAapd;  16  Mau. 
t3;  .KdUfe agt  WiZMPU,  1  i%(.  692;  Thomas  agt  Doibm.  22  W(fnd.9;  Wbnim  agt 
1RirfUii0«(m,  2  BariK  366,  and  coms  there  died,  Seeal80  White  agt.  «7by,  (3  iTem.  83,) 
vbere  the  j^aintifl^  described  as  receiver,  bronght  the  tMot  upon  a  promissory  note, 
intboul  atatlog  to  whom  it  was  made  payable.  Betdt  (Dehio,  J.,)  in  a  case  where 
the  note  ia  ahown  to  be  payable  and  dud  to  the  corporation  which  the  receiver  re- 
preaenta,  it  will  not  answer  merely  to  describe  himself  as  recmver,  or  even  under  the 
tbimer  system,  to  aver  that  he  was  duly  appointed.  ( CfHUt  agt  FbnrchUdf  4  Den,  80.) 
He  most  set  out  the  proceeding  so  that  the  court  may  see  that  the  appointment  was 
fegaL  In  floch  a  case,  the  appointment  of  the  receiver  is  a  part  of  the  plaintiff's 
tiUa  It  ia  like  the  granting  of  administration  or  of  letters  testamentary  in  a  suit 
by  execntoTB  or  adndnistrators ;  unless  the  fact  is  stated,  the  plaintiff  does  not  show 
any  right  to  sue.  The  judgment  of  the  supreme  court  proceeds  upon  the  ground, 
that  the  complaint  is  to  be  understood  as  setting  out  a  cause  of  action  in  the  plain- 
tiffiB  individual  right,  on  account  of  there  being  no  sufficient  averment  that  he  had 
been  appointed  receiver,  the  addition  prefixed  to  the  plaintiff's  name  in  the  title  of 
the  complaint  being  treated  as  deeeriplio  peraona.  An  action  brought  to  recover  a 
peoaUy  under  §S  13  and  14  of  the  act  entitled  "Ah  act  to  suppress  intemperance, 
and  to  regulate  Uie  sale  of  intoxianting  liquors,"  passed  April  16, 1867,  by  "  A.  B., 
GL  D.,  and  K.  F.,  board  of  commissioners  of  excise,'*  plalntillk,  complaining  and  setting 
out  spedfically  the  whole  cause  of  action  as  accruing  to  them  a$  the  hoard  of  com- 
miteioners  of  exdee,  is  sufficient^  brought  "  in  the  name  of  the  board  of  oommis- 
aoners  of  exxaa^^*  as  reauired  by  §  22  of  said  act  (EaU  agt  Benean^  18  How.  302.) 
It  is  necessary  now,  under  the  Code,  as  it  was  formerly  in  an  action  brought  by  a 
fvoetoer,  to  state  in  the  compUunt  the  time  and  mode  of  hie  appoinimenij  so  that  the 
advene  party  may  take  issue  on  such  facts.    (Dayton  agt  Connahi  18  Sow.  326.) 


"WlieH  as  •rder  of  the  covrt  necessary  to  avthorize 
SSit« — A  oeditor  of  an  habUnal  drunkard  cannot  maintain  a  legal  action  against 
hoB  ooBMfufloe^  to  recover  a  judgment  upon  a  debt  or  demand  against  the  drunkard. 
The  proceeding  by  imMim,  as  formerly,  in  a  court  of  equity,  is  the  proper  course, 
and  abould  always  be  adopted,  unless  It  is  shown  that  a  trial  is  necessary  to  settle 
some  diqiuted  question  or  right  In  such  a  case  an  order,  upon  cause  shown,  should 
be  obtained,  authorizing  the  bringing  of  an  action  in  the  nature  of  a  suit  in  equity. 
Where  tibe  eon^pUiini  against  miSx  committee  omitted  to  allege  or  show  by  what 
court  or  authority  the  debtor  was  declared  an  habitual  drunkard,  and  the  cu^ody  of 
his  person  and  estate  awarded  to  the  defendant,  ?uH  bad  on  denmrrer,  (ffaU  agt 
fixylor,  8  Bow.  428;  and  eee  Matter  of  EeOer,  3  Paige,  199;  Matter  of  Hopper,  5 
Paige,  489;  JSrrs.  of  Broeher eigL  Van  OortUmd,  2  John.  Oh,  240;  CUxrk  agt.  Dun- 
hank,  4  Denio,  262;  Bchorteon  agt  Lain,  19  Wend,  649;  P9reon  agt  Warren  14 
BariK  488.) 

flTlieii  and  lioiir  eomplalntand  tnninions  should  agree.— 

Where  a  plaintiff  in  the  summons  describes  himself  as  "  adminieirator,**  kc,  and 
in  the  complaint  declares  generally,  without  any  description,  it  is  a  fatal  variance; 
and  the  proceedings  will  be  set  aside  as  irregular.  A  plaintiff  has  no  right  to 
obaoge  the  form  and  duffacter  of  the  action  after  it  is  commenced.  {Blanchard  agt. 
Strait,  8  Bow,  83.)  Misnomer  of  defendants  may  be  taken  advantage  of  by  motion 
to  set  aside  the  summons  and  complaint  It  is  doubtful  whether,  under  the  Code, 
there  is  a  remedy  ia  such  case  by  answer.  {EUiott  agt  Bart,  h  How,  26.)  The 
muemomer  of  a  deiendaat  can  be  taken  advantage  of  by  motion  to  set  aside  the 
summons  and  complaint  (Y  Bow  Pr.  R  25.)  But  if  the  notice  of  motion  is  signed 
by  the  attorney  generally,  without  restricting  his  appearance  to  the  purposes  of  the 
motion  only,  it  will  be  deemed  a  notice  of  retainer  generaSf  for  the  defendant,  which 
operates  as  an  appearance  generally  by  the  defendant  hi  the  cause ;  and  he  is  there- 
by precluded  from  the  benefits  of  the  motion ;  because  such  a  motion  can  only  be 
inade  before  the  defendant  has  appeared  generany.  {See  1  Wend.  13 ;  9  Bow.  Pr,  R, 
445.)  {Dole  agt  Manley,  11  Bow,  138.)  It  will  be  presumed  that  the  summons  in 
an  ac^on,  in  this  supreme  court,  is  drawn  before  tiie  complaint  is  framed,  although 
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the  latter  is  seired  with  the  SQmxnonB.    The  Bammons  must  indicate  tlie  naton^ 
the  action,  t.  «.,  whether  it  is  one  arising  on  contract  fortbereoorexy  of  money  o 
or  one  in  which  the  plaintiff  will  applj  to  the  oourt  for  rdief.    Where  the  cause 
action  stated  in  the  oompl^t  is  different  from  that  indicated  by  the  smnmons — tlk^& 
latter  showing  the  action  was  one  on  contract  and  the  former  containmg  a  cause 
action  for  a  tort — ^it  was  hdcLJhe  complaint  should  be  set  aside,  although  it  was 
served  with  the  summons.    This  is  analogous  to  the  practice  prior  to  &e  Code, 
where,  if  the  plaintiff  in  declaring  did  not  pursue  the  cause  of  action,  as  sec  fortlx 
in  the  oG-eUam  part  of  the  capias  by  which  the  suit  was  commenced,  the  dedaratioxi, 
and  not  the  capias,  was  set  aside.    (Bidder  agt  WTivOodb,  12  ffaw.  308.)    It  is  noe 
necessary,  in  an  action  for  the  recovery  of  the  possession  of  personiU  property,  HiMt 
the  compiaini  should  correspond  with  the  affidavit^  founding  the  requisition  to  the 
sheriff,  as  to  the  number  and  value  of  the  articles  to  be  delivered.    In  rqf>ievin^ 
under  the  old  system,  it  was  different;  there  the  action  was  commenced  by  the  ser- 
vice of  the  toritj  which  must  show  the  true  cauae  ofa/cHon,  and  of  course  the  dedaira^ 
Hon  had  to  conform  to  it    But  now,  the  commencement  of  the  adion  is  not  by 
the  service  of  the  affidavit  founding  the  requisition  to  the  sheriff,  but  by  ewnmons^ 
which  merely  gives  notice  of  the  relief  demanded  in  Hie  complaint;  and,  there 
being  no  discrepancy  between  the  summons  and  complaint,  and  the  affidavit  forming 
no  part  of  the  judgmerU,  of  course  no  discrepancy  will  appear,  if  the  complaint  ia 
different  IVom  the  affidavit.    {Kerrigan  agt  Aiy,  10  Bow,  213.)    Whether  a  com- 
plaint will  be  set  aside  because  the  sum  demanded  therein  exceeds  that  mentioned 
in  the  notice  in  the  summons,  when  under  the  first  subdivision  of  section  129, 
quere  t    {Joknaon  agt  Paui,  14  Mowi  454.}    Where  the  title  of  the  a6tion  is  wrong 
in  the  summons,  it  can  be  amended  only  on  application  to  the  coxirt    {AUen  agt 
AlleTi,  44  Mow.  248.)    The  summons  is  tibe  first  in  the  order  of  proceeding,  and  upon 
it  the  defendant  is  brought  into  oourt    All  subsequent  proceedings  are  supposed  to 
be  based  upon  it    If,  therefore,  the  complaint  does  not  conform,  in  regard  to  the 
nature  of  the  action,  with  the  summons,  the  compiaini^  and  not  the  suomionB,  is 
irregular.    (This  agrees  vfHh  Bidder  mgt  WkiUock,  12  Horn,  Fr.  B,  208;  and  ia  ad- 
verse to  Voorhies  agt.  Scofidd,  t  id.  51.)    Where  the  defendant  in  such  ease,  moves 
to  set  aside  the  summons  for  irregularis,  (instead  of  the  complaint,)  and  in  his  notice 
of  motion  spedfies  the  irregularity,  and  also  asks  for  such  other  and  further  relief, 
Ac,  he  will  be  allowed  an  order  setting  aside  the  complainL    (AUen  agt  AUtrn,  14 
Bow.  248.)    (Boyingion  agt  Lapham,  14  Sow.  360.)    The  service,  by  publication, 
of  a  summons  for  the  commencement  of  an  action,  is  insufficient,  unless  the  com- 
plaint be  filed  befoie  publication,  and  the  siunmona  as  published  state  the  time  and 
place  of  such  filing.    A  judgment  entered  upon  a  service  thus  defective  is  a  nullity. 
8uch  a  judgment  is  not  aided  by  the  139th  section  of  the  Ck>de,  and  the  fact  that 
an  attachment  was  issued  in  the  proceeding.    An  order  of  the  oourt  subsequent  to 
the  judgment^  in  such  a  case,  fbr  the  filing  of  the  complaint  mme  pro  tuncj  as  of  tlie 
day  the  summons  was  first  published,  will  not  i^vail  to  give  vitality  to  the  judg- 
ment    The  power  of  amendment  does  not  extend  to  such  defects ;  besides,  the 
defect  in  the  publication  of  the  summons  would  still  remain,  and  that  alone  would 
be  fatal  to  the  judgment    (ZendaU  agt  Washburn,  14  Bow.  380.)    An  appearance 
admits  the  regularity  of  the  summons  and  its  service,  by  which  the  party  is  brought 
into  court ;  but  it  does  not  admit  the  identity  of  the  ccfuse  of  acUon  indicated  by  the 
summons  Mrith  that  set  out  in  the  complaint,  although  both  are  served  together. 
The  complaint^  although  it  may  be  drawn  and  served  with  the  summons,  is  in  order, 
and,  in  legal  eontemplation,  a  subsequent  step  in  the  procedure.    If  the  complaint 
varies  from  the  process,  there  is  the  same  reason  and  the  same  ri^^t  to  object  to  the 
complaint  that  there  formerly  was  to  set  aside  a  declaration  which  varied  from  the 
writ    (JSUtie  agt  Smithy  14  Bow.  396.)    In  an  action  for  breach  of  promise  of 
marriage,  the  summons  should  contain  a  notice,  required  by  the  second  subdivision 
of  section  129  of  the  Code,    And  where  such  notice  is  given,  an  appliealion  to  tka 
MiiH  for  judgment  ia  neeessaiy,  where  the  defendant  fails  to  answer.    (Hie  true 
rule  in  reference  to  noiiceSf  under  subdivision  2,  section  129,  as  to  wUiquidaied  damages, 
held  tobeweU  stated  in  TuUle  agt.  Smitii,  14  Bow.  396.)    Where  the  plaintiff's  notice 
in  the  summons  in  such  Action  was  under  the  secona  subdivision  of  section  129, 
but,  on  the  defendant's  failing  to  answer,  the  plaintiff  took  judgment  under  subdi* 
vision  1  of  section  129,  Jidd,  that  the  judgment  was  irregular  and  unauthorised: 
(McN^  agt  Short,  14  Bow.  463«)    In  wi  action  for  the  breach  of  h  oontraot  of  war- 
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lanty  upon  an  exchange  of  boraea,  the  form  of  the  sammona  ahoold  be  that  pre- 
acribed  by  the  second  subdiTiaioiL  of  section  129  of  the  Code.  Although  the  com- 
pbiat  aets  forth  a  contract  of  warranty^  it  ia  in  foct  an  action  to  recover  damages— 
not  fiw  a  money  demand^  and  apptioation  should  be  made  to  the  court  for  the  appro- 
priate relief  (See  TuUle  agt.  SmOkf  14  ^010.  S95.^  Where  a  summons  ia  issued 
under  the  seamd  subdivision^  of  section  139,  when  it  should  have  been  issued  under 
iSb!dfini  subdivision  of  that  section,  it  ia  A  harmless  error,  which  it  does  not  concern 
the  defendant  to  have  corrected.  {The  case  t(f  ike  Cemetery  Board  of  the  Jbwn  of 
Bffds  Fdrk a@^  llsUer,  8 Mom,  Ii04,v^iiereihemmimonawae  sei  atfidtfor  ihiia coMe^-held 
$0  be  tneorrediy  decided  in  (Ms  pairlieidar*)  {Duim  agt  Bhcmuii^UtUt  14  Mow.  474.) 
Hie  complaint  mnat  conform  to  the  summons  as  to  the  fuUure  of  the  action.  If  not, 
tlie  complaint  will  be  set  aside.  The  summons  must  control  the  complaint  in  that 
leqtecc.  (7%e  eoaa^  of  BoyimqUm  agt  Lapham^  14  Mow.  360;  and  TtiUk  agt.  SmUhf 
id.  395,  i^ffproved.)  The  sumra<»ia  in  this  case  stated  that  if  the  plaintaif  failed  to 
answer  the  complaint  aa  required,  the  plaintiff  would  take  judgment  against  the 
d^endant  for  $300,  with  intereat,  beeides  coats.  On  demand,  tlie  defendfmt*^  attor- 
ney waa  served  with  a  copy  aomplaint  in  the  nature  of  a  creditor's  bUl,  to  set  aside 
a  written  inatrument  for  ftaud,  Ac ;  and  that  the  plantiff,  as  receiver,  have  judgment 
against  the  defendant  for  $600  axid  costs,  or  tor  such  other  relief  ite.  Meld,  that 
tbe  complaint  be  set  aaide  aa  an  unanthotised  departure  from  the  summons  in  regard 
to  the  nature  of  the  action.  And  a  general  appearance  in  the  suit  by  the  defendant 
before  the  service  of  the  complainti  is  not  a  waiver  of  such  irrc^^ularity.  (See, 
eoaira,  Webb  agt  MoU^  6  Mow.  439.)    (Shafer  agt  Mwnphrey,  16  Mow.  564.) 

9.  Tlie  meaning  of  facts  In  pleading.— Tbe  words  "facts  con- 
Etitu^g  a  cause  of  action*'  in  the  Code,  (§  142,)  mean  those  facts  which  the  evi- 
dence upon  the  trial  will  prove,  and  not  the  evidence  which  will  be  required  to 
prove  the  existence  of  those  fac^  ( Wooden  agt  Sirew^  10  Mow.  48.)  "The  Ihcts  ** 
which  are  required  to  be  stated  as  "  constituting  the  cause  of  action,"  can  only 
mean  real  traversable  facts,  asdistlDgmshed  fh>m  propositions  or  conclusions  of  law, 
since  it  is  the  former,  not  the  latter,  that  can  alone,  with  any  propriety,  be  said  to 
constitute  the  cause  of  action.**  Fer  Dueb,  X  (Mann  agt.  Morewood^  6  Sand.  664.) 
"  The  errors,  which  too  firequently  occur  in  pleadings  under  the  Code,  must  be 
ascribed  to  a  mistaken  interpretation  of  the  words  *  facts  constituting  a  cause  of 
actkm,'  or  *a  defence;*  nor  is  the  source  of  the  mistake  difficult  to  l^  explained. 
In  writing  and  in  conversation,  the  term  'fact*  is  frequently,  and  perhaps  not 
unproperly,  applied  to  an  abstract  proposition,  a  proposition  true  in  morals  or  in 
law,  but  of  which  the  truth  depends,  not  upon  testimony,  but  upon  authority  or 
reasoning,  and  in  this  sense  of  tne  term  it  is  obvious,  that  every  just  conclusion  ^ 
law  is  a  fact.  That  such  a  conclusion,  however,  although  just  in  itself,  is  not  a  fact 
within  the  meaning  of  the  Code,  is  evident  upon  slight  reflection,  and  as  a  single 
example  will  be  sufficient  to  prove.  There  is  no  apparent  impropriety  in  saying 
'It  ia  a  fact,  that  Peter  owes  John  a  sum  of  money,'  but  who  wfll  assert  that  a 
complaint  would  be  good  that  shouli  aver  that  the  defendant  owes  the  plaintilT  a 
certain  sum  for  whi(£  the  plaintiff  demands  judgment,  without  alleging  a  single 
fact  from  whidi  the  debt  could  arise?  Yet,  if  the  words  of  the  Code,  '  facts  consti- 
tuting a  cause  of  action,'  refer  to  conclusions  of  law,  and  not  to  the  facts  fVom  which, 
if  admitted  or  proved,  the  conclusions  are  to  be  drawn,  even  such  a  complaint  would 
be  fiee  from  objection.  All  these  errors  in  pleading  will  be  avoided  if  it  is  con- 
stantly remembered  that  the  facts  which  the  Code  requires  to  be  set  forth  are  not 
true  propositions,  but  physical  fiacts,  capable  as  such,  of  being  established  by  evi- 
dence, oral  or  documentary,  and  from  which,  when  so  established,  the  right  to 
maintain  the  action,  or  the  validity  of  a  defence  is  a  necessary  conclusion  of  law — 
a  conclusion  which  the  court  will  draw,  and  which  it  is  quite  unnecessary  that  the 
pleader  should  state."    Per  Di^eb,  J.    (Lawrence  agt.  Wrightj  2  Duer,  674.) 

What  eoBititnies  a  anff ieient  statement  of  facta.— In  an 

aetion  to  recover  the  possession  of  land,  it  is  sufficient  to  aver  in  the  complaint  that 
the  plaintiff  has  lawful  title  aa  the  owner  in  fee  single  to  the  premises  in  question, 
describing  them ;  that  the  defendant  is  in  poasession  of  said  premises,  and  unlavh 
fuiiy  wioSiolde  poeeueion  Uiereof  from  him.  That  is,  it  is  not  necessary  under  the 
Code^  and  it  waa  not  under  the  Bevised  Statutes,  to  state  the  requisite  facts  to  show 
the  plaintiff  had  real  title ;  or  any  other  foots  to  show  that  the  plaintiff  was  entitled 
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to  tbe  possession  of  the  land.    The  allegation  of  tUU  being  of  sometfaing  which  tJi 
plaintiff  would  be  bound  to  prove  on  Ihe  trial,  in  order  to  sustain  his  action,  relat 
to  the  subject  matter  of  the  action,  and  the  proYision  of  the  Revised  Statutes  aa  co 
thiit  is  still  applicable.    Although  the  averments  of  prior  possession  in  tbe  plaintifl^ 
and  in  effect  of  ejection,  provided  by  the  Revised  Statutes,  (2  JR.  &  304,  §  7,> 
riiould  be  made  in  the  declaration,  it  was  not  necessary  to  prove  them,  and  tho 
plaintiff  might  recover  although  he  had  never  been  in  the  ooeupation  of  the  land. 
Because,  uuder  the  express  provisions  of  the  Revised  Stat^tes^  a  partv  having  th» 
presetU  righi  nfposaeesion,  might  recover,  although  he  had  never  been  in  the  actoal 
occupancy,  and  of  oourse  had  never  been  ejected.    These  averments  of  prior  pos- 
session, and  in  effect  of  removal,  was  thiare&Ke  merely  ybrma^^-and  mero  formalitiefl^ 
especially  falsehoods,  are  supposed  to  be  abolished  by  ihe  Code.    (TTus  dectsiom 
reverses  thai  in  the  same  mm,  13  ffow,  35.)    (JBnsiifn  agt  Shermaiiif  14  Eoto.  439.) 
Where  a  complaint  alleges  that  a  judgment  was  recovered,  and  that  it  was  a  Ilea 
and  incumbrance  upon  a  lot,  this  will  be  considered  as  embracing  the  fact  of  tho 
doeketiiiff  of  the  judgment,  and  its  legal  eftbct    {Cody  agt  AUaif  22  Barb,  388.) 
Whero  the  complaint  alleged  that  at  an  election  legally  held  in  a  county  named, 
pursuant  to  the  statute  for  the  election,  among  other  officers,  of  a  county  judge  for 
such  county,  for  the  term  of  four  years  fh>m  the  first  day  of  Januaty,  1862 ;  the 
relator,  who  was  a  pifirty  plaintiff  with  the  people,  received  a  majority  of  tbe  votes 
given  for  the  office  of  county  judge,  and  was  legally  elected  to  such  office  Sat  such 
term ;  hdd^  that  the  complaint  stated  sufficient  facts  to  show  that  the  relator  was 
entided  to  the  office,  and  properly  made  a  party.    It  seems  to  be  safe,  and  a  com- 
pliance with  the  Code,  to  state  the  facts  constituting  the  cause  of  action  substan- 
tially in  the  same  manner  as  they  were  stated  in  the  old  system  in  a  special  count. 
By  that  system  the  legal  issuable  facts  were  to  be  stated,  and  the  evidence  by  which 
these  facts  were  to  be  established  was  to  be  brought  forward  upon  the  trial    This  po- 
sition will  not  embrace  what  were  known  as  the  common  counts.    Facts,  from  which 
the  indebtedness  appears,  should  be  stated,  so  that  the  defbndant  by  his  answer  may 
put  them  in  issue,  or  avoid  them.    Under  the  present  system,  It  is  no  longer  necessary 
to  state  the  conclusion  of  law  ttom  the  facts  previously  stated.    Under  the  old  sys- 
tem, the  facts  constituting  the  cause  of  action  wero  stated,  and  then  in  actions  of 
assumpsit  followed  the  oonelusions  of  law,  by  means  whereof  the  defendant  became 
liable,  Ac. ;  and  then  followed  the  undertaking  and  promise,  upon  which  issue  xvss 
joined.    The  consideration,  when  necessary,  &ould  always  appear  in  the  statement 
of  fiuts  constituting  the  cause  of  action.    It  has  been  supposed  that  a  wider  lati- 
tude should  be  allowed  in  equity  pleading,  and  that  evidence  may,  to  some  extend 
be  inoorporated  In  the  statement    The  rule  of  the  Code  is  broad  enough  for  aU 
cases,  and  it  permits  a  statement  of  fiicts  only  as  contradistinguished  ttom  the  evi- 
dence which  is  to  establish  those  facts.    But  in  an  equity  case  the  facts  may  b« 
more  numerous,  more  complicated,  more  hivolved;  and  the  pleader  may  state  all 
the  facts,  in  a  legal  and  concise  form,  which  constitute  the  cause  of  action  and 
entitle  him  to  relief.    The  rule  toudling  ihe  statement  of  facts  constituting  tbe  cause 
of  action  is  the  same  in  all  cases,  and  the  rules  by  which  the  sufficiency  of  the 
pleadings  are  to  be  determined,  are  prescribed  by  the  Code.  Per  Karvin,  J.   (PeopU 
agt  Ryder^  2  Kern,  437.)    The  common  law  maxim,  that,  in  pleading,  everything 
ehall  be  taken  most  strongly  against  the  pleader  must  be  received  with  some  quali- 
fication, for  the  language  of  the  pleading  is  to  havo  a  reasonable  intendment  and 
construction ;  and  when  a  matter  is  capable  of  different  meanings,  that  shall  be 
taken  which  will  support  the  declaration,  Ac.,  and  not  the  other,  which  will  defeat 
it.    The  word  *'due^^  sometimes  means  ''payable.*'    {AUen  agt  PcUterson,  3  SeUL 
476.)    Every  &ct  which  the  plaintiff  must  prove  to  enable  him  to  maintain  his  suit^ 
and  which  the  defendant  has  a  right  to  controvert  in  his  answer,  must  be  distinctly 
averred  or  stated.    This  rule  of  pleading  in  an  action  for  a  legal  remedy,  is  the  same 
as  formerly  in  this,  that  facts^  and  not  the  evidence  of  facts,  must  be  pleaded.    {Allem 
ugt,  Patterson,  3  SeUL  478.)    See  also  JSno  agt.  Wooduforikj  4  Com,  249 ;  Jfurm  agt 
Mdrewood,  6  Satid.  6(7.)  A  oomplamt  is  good  if  it  states  all  the  facts,  which,  if  con- 
troverted, the  plaintiff  will  be  bound  to  prove  ttpon  the  trial,  in  order  to  maintain 
jthe  action.    (Safford  agt  Drew,  3  Duer,  632.)    The  principles  of  pleading,  whatever 
the  system,  are  always  the  same.    Its  ofllce  is,  to  present  the  cause  of  action  on  one 
side^  and  a  defence  on  the  other.    This  is  not  less  true  under  our  present  system, 
than  it  was  under  the  former.    Names  are  changed,  unless  fonns  and  technical 
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rtdet  sre  abolisbed,  but  the  principles  remain  unchanged.  Per  HAsasa  J.  {Buddinif' 
km  agk  Dama^  6  Brno.  402.)  It  is  often  necessary  to  allow  a  narraihe  mode  of 
staling  all  the  (acta  in  a  complaint  constituting  the  plaintifTs  case,  as  ^-aa  (Vequeutly 
done  in  a  bill  in  chancery,  and  sometimes  in  an  action  on  the  caae.  For  instancOr 
vfaere  the  original  caose  of  action  (work  and  labor,  or  a  promissory  note,  ibc.)  is  set 
forth,  and  also  a  judgment  obtained  thereon  in  another  state.  (Thomjfin^  agt  Min- 
fiird,  11  How,  273.)  The  plaintiff  has  a  right,  in  his  complaint,  to  state  a!l  the  facts 
essential  to  a  recovery,  and  to  head  off  any  anticipated  defence.  A  plaintiff  rousi 
be  allowed  some  latitude  in  stating  his  case  in  his  complaint,  which  is  to  follow  the 
farm  of  pleading  in  practice  formerly  in  equity  rather  than  at  law.  (Brudctt  agt. 
Wtlihiaoii,  13  How.  102.)  A  statement  of  facts  from  which  the  law  alone  without 
the  aid  of  the  jury,  draws  the  conclusion  that  the  cause  of  action  or  defence  exists, 
18  neoenary  to  be  stated.  (Page  agt  Sioyd,  11  Bow.  416.)  The  old  common  counts, 
if  they  contain  a  direct  aUmtion  of  the  cause  of  indebtedness,  and  not  by  recital, 
are  still  good.  With  Teiy  few  exceptions,  there  is  nothing  in  the  Code  that  compels 
us  to  inyent  new  modes  of  expressing  the  same  legal  proposition.  {SUwari  agt. 
IVasM,  10  Bow,  148;  a«2  we  oZfo  AUet^  agt. PaUenoUy  3  Sdd.  416 ;  Aiama  agt  EoUky^ 
12  How.  326w)  The  facts  oonstitutlng  the  cause  of  action,  spoken  of  in  the  Code, 
are  not  merely  the  fiicts  upon  which  the  plaintiff's  right  to  ask  relief  is  founded, 
bat  these  words  indnde  all  such  fiiots  as  are  necessary  to  fonnd  the  particular 
relief  demanded,  and  to  enable  the  court  to  giro  the  proper  judgment  in  the  action. 
iflaward  agt  Ti^fimy.  3  Sand.  696 ;  ttiul  see  Fhinney  agt  Pkitmey,  11  Bmt,  197.) 
Where,  upon  demurrer  to  the  complaint  that  it  does  not  state  facts  sufficient  to  con- 
ttitute  a  cause  of  action,  it  appears  from  the  tacts  alleged  in  the  complaint  that  if 
establiahed  on  a  final  hearing,  the  court,  in  the  exercise  of  equity  jurisdiction,  would 
not  refuse  the  relief  sought,  the  demurrer  cannot  be  sustained.  {BUhum  agt  BiU- 
man,  4  Bcw.  456w)  Whenever  the  complaint  contains  allegations  or  aTerments 
sufficient  to  authorize  a  jtidgment,  the  court  may  great  any  remedy  warranted  by 
the  facts.    {Bok,  Lnoi$  agt  Famum,  3  £.  I>.  »nUh,  690.) 

MaiUicr  •!  statiuff  the  ffac.ts. — Allegations  m.  a  pleading  should  be 
potUively  made,  in  order  to  preyent  immaterial  issues  and  confusion.  {See  §  141  of 
ike  Oodef  as  to  the  form  of  a  fkading.)  The  allegation  of  a  fact,  positively)  in  a 
pleading  never,  of  itself,  indicated  that  the  party  was  penonaiOy  cognizant  of  it. 
There  was  the  same  reason  for  inferring  that  he  stated  it  on  information,  that  there 
was  for  supposing  that  it  was  stated  upon  personal  knowledge.  {Tmecott  agt.  Dole, 
1  Bow.  221.)  Although  the  forms  of  pleading  previously  in  use  are  not  now  appli- 
cable, particularly  as  to  the  classification  of  actions,  yet  the  manner  of  stating  the 
elaim  or  defence,  as  required  by  the  Code,  with  that  exeeptian,  and  that  of  certain 
formal  parts,  still  remams.  The  pleader  may  nae  his  ewu  language;  but  the  plead- 
ing must  contain  the  necessary  matter,  and  it  must  be  stated  in  an  intelUgible, 
ismable  form,  cii/paiA<^  of  trial.  Facts  must  still  be  set  fturth  according  to  their  legal 
effect  and  operation,  and  not  the  mere  evidence  of  those  Deiets;  nor  arguments ;  nor 
inferences;  nor  matter  of  law  only.  Kor  should  pleadings  be  hypothetical ;  nor  in 
the  alternative;  nor  destitute  of  truth  and  certainty.  {Boyce  agt,  Browne  7  Barb.  80.^ 
In  actions  stripy  legal,  the  facts  constituting  the  cause  of  action  may  be  stated 
substantially,  as  they  were  formerly  in  the  declaration:  but  where  the  suit  is  for 
equitable  relief  such  as  an  injunction,  and  similar  actions,,  and  where  the  costs  of 
the  action  are  in  the  discretion  of  the  court,  it  is  often  necessary  to  state  in  the 
complaint  the  facts  whic^  will  bear  upon  tlie  granting  of  costs,  or  of  particular 
relief!  as  they  were  formerly  stated  ia  a  bill  in  chauuery.  Ulowmd  agt  Ji/any,  2 
Sand,  696;  and  see  Basim^  agt  Thurston,  18  Bow,  53Q.)  The  Code  does  not 
require  the  fiicts,  not  within  the  personal  knowledge  of  the  party,  should  be  averred 
upon  information  as  well  as  belief;  an  averment  upon  belief  alone  is  sufficient 
An  averment  that  material  fhcts  are  true,  as  the  party  believes,  is  equivalent  to  an 
averment  of  the  fecta  upon  belief.  (Radmyy  agt.  Mather,  6  Sand.  654.)  But  an 
injtmction  should  not  be  allowed  or  sustained  on  an  affidavit  or  veritied  complaint, 
where  ^e  material  allegations  are  made  merely  on  information  and  belief.  (Raieayk 
agt  Bemairdf  12  Bow,  464.)  If  the  Ume  when  a  fact  happened  is  material  to  con- 
stitute the  cause  of  action,  it  should  be  stated.  The  fact  without  the  time  would 
be  insufficient  to  constitute  the  cause  of  action ;  but  if  the  time  is  immaterial,  a 
demurrer  will  not  lie  for  omitting  to  state  it  {People  agt.  Ryder,  2  Kam.  433.)  An 
allegation  that  the  plaintiff  "  afterwards  to  wit"  on  a  day  specified  paid  certain 
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moneys,  does  not  preclude  him  from  showing  that  the  payment  was  made  at  an 
earlier  day  for  the  purpose  of  claiming  interest  The  allegation  of  time  in  soch 
case  is  immateriiJ.    (Lyon  agt  Cl/ark,  4  ^Se^  148.) 

HTbat  are  conclnfllona  of  law.— The  allegation  that  he  is  the 
ovmer^  is  only  a  legal  conclusion,  some  issuable  fact  by  which  it  would  appear  that 
he  is  owner,  should  be  stated.  (Adams  agt.  EoUey,  12  Bow.  336.)  The  plaintiff 
brought  his  action  on  a  contract  for  the  payment  of  money,  made  by  the  defendant 
with  Martin  Allen  and  wife,  and  alleged  his  title  to  the  cause  of  action  as  follows: 
that  he  [plaintiflT]  "  is  now  the  sole  owner  of  the  said  demand  against  the  said 
defendant."  Bdd^  that  this  was  insuMdenL  It  tk  merely  an  allegation  of  a  conclu- 
sion of  law.  Some  fact  or  facts  should  be  stated,  showing  how  the  plaintiff  became 
the  owner  of  the  demand.  {Thomcu  agt.  Desmond^  13  J^w,  331 ;  and  see  dbo  Rus- 
eeU  agt.  Clapp,  1  Barb.  483 ;  Betiiley  agt.  Janes,  4  ff&w.  303  ;  McMutray  agt  ThomaSy 
5  How.  14;  Witfierspoon  agt.  Van  Dolat,  15  Bow:  266.)  But  in  BcOslein  agt  Sics, 
(15  How.  1,)  the  plaintiff  brought  his  action  on  a  promissory  note,  and  in  his 
complaint  slleged  that  the  note  was  made  by  the  defendant  payahle  to  his  own 
order,  and  by  him  indorsed  and  delivered  to  one  J'.  !£:,  for  a  ralual^e  conndera- 
tion ;  and  that  the  plaintiff  is  bow  the  Ixma  fide  holder  and  owner  of  the  note. 
Hdd^  that  a  demurrer  to  the  complaint  that  it  did  not  state  how  the  plaintiff 
became  the  holder  and  owner  of  the  note,  was  not  well  taken.  See  ateo  Bs- 
porteb's  note  to  this  case.  A  statement  that  by  means  of  a  contract,  set  out 
in  the  oomplaint,  it  became  the  duty  of  the  defendant^  to  perform  certam  aots^ 
is  a  statement  of  a  conclusion  of  law.  (CVty  of  Buffalo  agt  HoUoway^  3  SeUL 
493.)  An  averment  that  the  settlement  with  his  guardian  had  no  referenoe  to 
the  claim  in  this  suit;'  nor  was  the  same  in  anyway  released,  discharged,  or  affected 
thereby,  is  an  averment  of  a  legal  conclusion.  (Jones  agt  Pkenix  Bank^  4  8dd, 
228.)  To  say  that  Southwick  hsa  flailed  to  firifill  his  obligationa,  is  no  more  than 
saying  that  he  has  broken  his  contract,  or  that  the  plaintiff  is  entitled  to  judg- 
ment It  is  merely  the  inference  fVom  a  state  of  facts  not  disdoeed.  ( Van  Sehaick 
agt.  Winne,  16  Barb.  95.)  The  complaint  avers  that  by  virtue  of  the  conveyance 
from  Price,  the  plaintiff  became  seized  by  a  lawfol  title  of  the  premises  in  question, 
and  is  entitled  to  the  possession,  which  the  defendant  unlawftiUy  withholds,  thesa 
allegations  are  not  facts  which,  as  constituting  the  cause  of  action,  the  Code  requires 
to  bo  set  forth,  but  are  merely  conclusions  of  law.  (Lawrence  agt  Wright^  3  Xhteff 
674 ;  and  see  Schenck  agt.  Ndylor^  2  Vuar^  675.)  Contra.  In  an  action  to  recover 
the  possession  of  land,  it  is  sufficient  to  aver  in  the  complaint  that  the  plaintiff  has 
la  wail  title  as  the  owner  in  fie  simple,  to  the  premises  in  question,  describing  them; 
that  the  defendant  is  in  possession  of  said  premises,  and  unlamfiiliy  wUMioids  pos- 
session  tliereof  from  htm.  That  is,  it  is  not  necessary  under  the  Code,  and  it  was 
not  under  the  Bevised  Statutes,  to  state  the  requisite  ^ts  to  show  the  plaintiff  had 
real  title ;  or  any  other  facta  to  show  that  the  plaintiff  was  entitled  to  the  possession 
of  the  land.  The  allegation  of  tide  being  of  something  which  the  plaintiff  would 
be  bound  to  prove  on  the  trial,  in  order  to  sustain  his  action,  relates  to  the  subject 
matter  of  the  action,  and  the  provision  of  the  Revised  Statutes  as  to  that  is  still 
applisable.  (Ensign  agt.  Sherman^  14  How.  439.)  Where,  in  an  action  to  recover 
possession  of  real  estate,  the  plaintiff  in  his  oomplaint  avers  that  he  has  the  lawful 
title  as  the  owner  in  fee  simple  to  the  property,  and  that  the  defendant  is  in  possech 
sion  of  the  said  real  estate,  and  unlawfully  withholds  possession  of  the  same  from 
the  plaintiff.  Held,  sufficient,  on  demurrer.  (Sanders  agt.  Leavy,  16  How.  308.) 
An  allegation  that  "the  said  sum  is  due  and  owing  to  the  plaintifl|"  is  a  statement 
of  an  inference  of  law  and  is  not  a  sufficient  averment  of  a  breach  of  the  promise 
by  the  defendant  {Keieitas  agt  Myers^  3  K  D.  SmiiK,  88.)  An  averment  in  a 
complaint  upon  a  protested  bill  of  exchange,  that  the  plaintiff  is  duly  authorized 
to  bring  an  action  on  behalf  of  the  foreign  banking  company,  (the  owners  of  the 
bill,)  as  one  of  its  registered  officers,  is  a  conclusion  of  law  merely.  He  should  set 
forth  the  existence  and  terms  of  the  aot  under  which  the  bank  was  organized,  and 
an  authority  given  to  him  as  one  of  its  registered  officers  to  sue  on  its  behalil 
Without  this,  the  complaint  is  insufficient  (Myers  agt.  Maehado^  14  How.  149.) 
Whether  on  a  given  state  of  facts  the  transaction  constitutes  an  account  stated  be- 
tween tlie  parties,  is  a  question  of  law.    (Loci-wood  agt.  Tkornif  1  Kern.  170.) 
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ttrerment  that  the  defendant  indorsed  the  bUl  (of  exchange)  to  A B— — ,  who 

indoned  it  to  G D ^  and  that  the  latter  indorsed  it  to  the  plaintiff,  is  suffi- 
cient to  show  tau  in  the  plaintift    The  ayennent  of  indorsement  to  the  plaintiff 
legally  imports  a  deliveTy — a  Testing  of  the  title  in  the  plaintiff  by  transfer.    But 
if  such  an  averment  was  a  defect  in  the  pleading,  it  could  not  be  reached  by  general 
demurrer.    It  is  not  necessary  to  aVer  that  a  bill  of  exchange  was  accqfted  in  toril' 
ing.    Under  the  statute  there  can  be  no  valid  acceptance  except  in  writing.    A 
general  averment  of  acceptance  is,  therefore,  sufficient.    (Bank  of  LowviUe  agt  Ed" 
warde,  11  Bow.  216 ;  and  see  Grisufold  agt.  Laverty,  3  Duer^  691.)    An  averment 
in  the  complaint  that  the  note  was  payable  to  the  order  of  A—  B ^  (tiie  de- 
fendant,) and  subsequently  indorsed  by  him  in  blank,  and  transferred  to  the  plain* 
ti£E^  is  a  sufficient  averment  of  the  plaintiff's  ownership  of  title  to  the  note.  (Mitehell 
agl  Bydc,  12  JEtow.  460.)    In  an  action  by  the  indorsee  against  the  maker,  the  com- 
plaint alleged  that  the  note  ^'  was  duly  indorsed  by  the  payee,  and  transferred  to 
the  plaintiff  for  a  good  and  valuable  consideration,  and  that  the  defendant  had  not 
paid  the  same,  but  was  justly  indebted  to  the  plaintiff  therefor."    Held^  that  this 
was  a  sufficient  allegation  that  the  plaintiff  was  the  otoner  of  the  note  at  the  time 
of  commencing  the  suit    (THe  ease  of  Beach  agt  Gailupf  2  Code  R  66,  disapproved ; 
Thyhr  ag^  C^Inere^  8  Bow,  386.)    Where  a  complaint  alleged  that  on  a  certain 
.  day,  and  at  a  certain  place,  the  defendant,  by  his  promissory  note  in  writing,  for 
value  received,  promised  to  pay  to  the  plaintiff  or  bearer,  a  specified  sum ;  that  he 
had  notpaid  the  same ;  but  was  indebted  to  the  plaintiff  therefor;  held^  on  demur- 
rer, that  this  was  sufficient:  although  there  was  no  allegation  that  the  defendant 
delivered  the  note,  and  the  complaint  did  not  state  when  the  note  was  payable,  nor 
whether  the  same  was  due,  or  not,  nor  that  the  plaintiff  was  the  owner  or  holder 
of  the  note.    {Peeis  agt  BraU^  6  Barb.  662.)    The  contract  of  the  maker  of  a  note 
is  to  pay  it  according  to  the  terms  of  it    The  contract  of  the  indorser  is,  that  the 
maker  wOl  pay  on  presentment  according  to  the  terms  of  the  instrument,  or  on  his 
default,  he,  the  indorser,  on  due  notice  of  such  demand  and  non-payment,  will  pay. 
The  complaint,  therefote,  in  order  to  conform  to  the  Code,  should  state  facts  enough 
against  the  maker  to  show  his  liability  to  pay,  and  enough  against  the  indorser  to 
charge  him  with  the  debt    In  the  latter  case,  not  only  the  making  and  indorse- 
ment of  the  note  should  be  stated,  but  also  the  demand  of  the  maker  at  the  time 
and  place  prescribed  for  that  purpose,  and  notice  of  such  demand  and  non-payment 
to  the  indorser.    This  demand  must  be  on  the  third  day  of  grace,  and  notice  of  de- 
mand and  refusal  given  af^rwards  on  the  same  day  or  the  next    The  complaint  in 
this  case  does  not  show  a  demand  of  the  note  at  the  place  where  it  was  payable, 
nor  does  it  show  notice  of  such  demand  and  non-payment,  as  against  the  indorsers ; 
a  demand  at  the  place  appointed  in  the  note  for  payment  was  necessary.    As  against 
the  maker,  this  was  of  no  consequence;  but  as  the  plaintiffs  bave'choifen  to  unite 
both  maker  and  indorsers  in  the  same  action,  their  statement  of  facts  ihould  have 
been  full  enough  to  show  the  liability  of  both.    Per  Willard,  J.    ^peUman  agt 
Weider,  5  Bow.  5.)    If  the  plaintiff  in  an  action  on  a  check,  relies  on  facts  which 
excuse  notice  of  presentment  and  non-payment,  he  must  state  such  facts  in  his 
complaint    An  aUegation  of  duo  notice  will  not  be  sustained  by  the  evidence  of 
such  facts  as  excuse  notice.    {Oarvey  agt.  Fowler^  4  Sand,  666 ;  and  see  ShuUz  agt 
JOqnty,  3  Ahb,  262.)    An  allegation  in  a  complaint  in  an  action  upon  a  promissory 
note,  that  the  note  was  indorsed,  imports  its  delivery  by  the  indorser.    {N.  T.  Mar' 
hk  Iron  Works  agt.  SmOh^  4  Duer^  362.)    The  statement  of  the  complaint  was  **  that 
the  defendant  on  tibe  first  day  of  August,  1849,  made  his  promissory  note  in  the 
words  following: — 'New- York,  August  Ist,  1849.    Two  months  after  date,  for 
value  received,  I  promise  to  pay  to  the  order  of  Noah  Ripley,  one  hundred  and  sixty 
dollars    G.  B.  Blkina'    And  delivered  the  same  to  the  said  Noah  Ripley,  who 
thereupon  indorsed  the  same  to  the  plaintiff;  that  the  sajR|  defendaat  did  not  pay 
the  said  note  when  it  became  due,  and  that  the  defendant  is  indebted  to  the  plain- 
tiff upon  the  same  note  in  the  sum  of  $160,  besides  interest."    Th^  defendant  de- 
murred for  the  following  causes:  "  1st  That  the  complaint  does  not  show  that  .the 
plaintiff  is  the  lawful  holder  of  the  note  on  which  the  action  is  brought    2d.  It  is 


208  COMPLAINT.  [§  142 

not  arerred  that  the  said  note  ia  due.  3d.  The  complaint  does  not  state  facts  sofli- 
dent  to  constitute  a  cause  of  action.*^  The  plaintiff  moved  for  Judgment  on  the 
ground  that  the  demurrer  was  frivolous.  The  court  (SAHnroBn,  J.,)  held  the  de- 
murrer to  be  frivolous,  and  directed  judgment  for  the  plaintifll  {Appl^  agt  EUringf 
3  Sand.  673.)  The  plaintiff  brought  his  action  on  a  promissory  note,  and  in  his 
compUdnt  alleged  that  the  note  was  made  hj  the  defendant  payable  to  his  own 
order,  and  by  him  indorsed  and  delivered  to  one  J.  M.,  for  a  valuable  consideration ; 
and  that  the  plaintiff  is  now  the  bona  ftde  holder  and  owner  of  the  note.  Eeld, 
that  a  demurrer  to  the  complaint  that  it  did  not  state  how  the  plaintiff  became  the 
holder  and  owner  of  the  note,  was  not  well  taken.  {Bblsiein  agt  Sice^  16  Bow.  X 
amd  note.)  The  complaint  averred  that  the  defendant  made  hu  note  to  the  Atlas 
Mutual  Ins.  Co ,  or  order,  and  that  the  company  indorsed  it,  and  transferred  and 
delivered  it  to  the  plaintiffs,  but  did  not  expressly  aver  that  the  transfer  was  made 
pursuant  to  a  resolution  of  the  board  of  diroctors.  SeH  on  demurrer,  that  if  vndtk 
resolution  were  necessary,  it  was  implied  and  provable  under  the  allegation  that 
the  company  transferred  Uie  note :  that  allegati<»i  was  not  true,  if  the  transfer  was 
not  made  by  the  proper  officer  of  the  company,  and  according  to  law.  (^e2ft>ti  agt. 
Eaion,  16  How,  306 ;  su  Marsh  agt  BreU,  16  Haw.  96.)  The  complaint  stated  that 
a  draft  was  drawn  on  defendants;  that  they  accepted  it;  that  the  payee  indorsed 
it;  then  set  out  a  copy  of  the  draft  and  acceptance,  and  then  averred  that  defend- 
ants were  indebted  to  the  plaintiff  thereon  in  a  specified  sum ;  hdi^  that  this  was  a 
sufficient  statement  of  faots  to  constitute  a  cause  of  action.  {Levy  agt  Ety,  16 
How,  396 ;  and  see  MitUnbeyer  agt  Aiwood^  18  How.  330.)  An  allegation  in  the 
complaint  that  the  note  was  made  by  the  defendant,  A-^—  B  ,  and  "  for  a 
further  inducement  to  the  plaintiff  to  accept  the  same,  was  indorsed  by  the  defend- 
ant, C         D f  and  was  then  delivered  to  and  indorsed  by  the  plaintiff.    Hdd, 

insufficient  to  charge  C- D        ,  the  Indorser,  with  liability,  where  the  note  was 

made  payable  to  the  order  of  the  plaintiff.  Jt  seems^  that  it  is  very  doubtful  whether 
any  evidence  of  a  parol  agreement  varying  the  legal  rights  or  obligation  of  the 
payee  and  second  indorser,  can  be  admitted  (Murray  agt  Merchant^  14  Haw.  189; 
see  Waierbury  agt  Sinclair,  16  How.  329) ;  but  it  was  held  by  the  court  of  appeals 
that  parol  evidence  is  admissible  in  an  action  upon  a  promissory  note  between  the 
parties  to  it,  to  prove  the  original  consideration  and  agreement  of  the  parties,  and 
that  the  agreement  is  contrary  to  the  legal  inference  fh>m  the  face  of  the  note. 
(Moore  agt  Cross^  17  How.  385.)  A  complaint  against  the  maker  and  indorser  of  a 
promissory  note,  which  alleges  the  making  of  the  note  and  its  indorsement  and 
transfer  by  the  payee,  the  indorser,  to  the  plaintiff,  and  (hoi  payment  of  Vie  note  vfoa 
dtUy  demanded  at  maturity ^  and  was  thereupon  duly  protested  for  non-payment^  and 
notice  thereof  duly  given  to  (he  indorser,  would  have  been  insufficient  to  charge  the 
indorser  previous  to  the  Code;  but  under  the  162d  section  of  the  Code,  it  must  be 
regarded  as  a  general  statement  of  the  performance  of  the  conditions  precedent  to 
the  plaintiff's  right  to  recover,  and  is  therefore  sufficient  Jt  seems,  that  had  not  a 
different  construction  been  given  to  the  first  clause  of  that  section,  in  several  caseSi 
it  would  have  been  held  that  it  was  intended  to  apply  only  to  contracts  wherein  the 
conditions  precedent  are  expressly  stated;  and  not  to  contracts  where  such  conditions 
are  implied  by  law ;  as  in  cases  of  the  contract  of  indorsement  {Adams  agt  Sher* 
rUl,  14  How.  297.)  An  allegation  in  the  complaint  *'  that  payment  of  said  note  was 
duly  demanded  at  maturity  and  refused,  and  the  same  was  thereupon  duly  protested 
for  non-payment,  and  notice  thereof  duly  given  to  the  said  indorsers,"  is  deemed 
sufficient  (iSee  Woodbury  agt  Sackrider,  2  Abb.  404;  McCalVs  Forms,  220;  Con- 
neciicut  Bank  agt  Smith,  17  How.  487;  Phelps  agt  JFhrguson,  9  AlA.  206.)  The 
complaint  averred  that  the  defendant  made  and  delivered  to  the  plaintiff  his  prom- 
issory note,  setting  out  a  copy  showing  it  to  be  for  )204.67,  payable  September  3, 
1863;  that  there  was  due  and  owing  to  the  plaintiff  the  said  sum  of  $204.67,  with 
interest  thereon  from  September  2, 1863,  and  demanded  judgment ;  Held,  that  the 
complidnt  was  sufficient,  and  a  demurrer  thereto  frivolous.  {KeteUas  agt.  Myers,  19 
N.  Y.  R.  231.)  As  a  general  rule,  in  order  to  charge  an  indorser  upon  negotiable 
paper  payable  at  a  bank,  a  presentment  at  such  bank  must  be  made  during  the  regf- 
ular  banking  hours.    {Newark  Co.  agt  Bishop,  3  K  D.  Smith,  48.) 

Written  contracts  for  payment  off  money,  dec— A  complaint 
Stated  that  the  defendant  made  "his  contract  In  writing,**  and  set  forth  a  copy 
thereof,  in  which  the  defendant,  '*  for  value  received,  promised  to  pay  ;*'  but  the 
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oofDplaint  did  not  aver  any  oonstderntUm  for  the  contract,  in  direct  terms.    It  also 
■Uited  that  such  contraot  became  the  property  of  the  plaintiff  by  purchaae,  without 
tatiiig  when,  from  whom,  or  upon  what  consideration,    ffddf  that  those  defects  are 
not  of  such  a  substantial  nature  as  to  be  available,  under  the  g^und  of  demurrer 
that  the  complaint  does  not  state  facts  suiBoient  to  constitute  a  cause  of  action ;  but 
thja  the  remedy  is  by  motion,  under  section  160  of  the  Code,  to  make  the  faulty 
pleading  more  definite  and  certain.    That  proceeding  has  taken  the  place  of  de- 
murrers for  want  of  form.    If  this  complaint  be  insufBcient  as  a  common  law  plead- 
ing, on  the  gpround  that  the  plaintiff  does  not  make  title  to  the  contract,  the  defect 
is  cured  by  its  setting  out  a  copy  thereof^  under  section  162  of  the  Code.    (Phndi§ 
agt  OoffvUieny  16  N.  TR426;  andseeffay  agt  BaO,  2S  Barb.  378.)    Whore  a 
bond  is  given  for  the  appearance  of  a  judgement  debtor  under  attachment  in  proceed- 
ings supplementary  to  execution,  and  an  action  is  brought  upon  such  boDd,  it  is 
not  necessary  to  set  forth  in  the  complaint  the  issuing  or  return  of  an  execution 
unsatiflfied,  nor  that  an  order  was  made  for  the  attachment    ( JTeKy  agt.  Mc  ComUekf 
t  K  D,  Smifhf  503^    Where  a  bond  is  giren  upon  the  arrest  of  a  party  upon  an 
attachment  issued  for  a  contempt,  in  an  action  brought  upon  such  bond,  the  plain- 
tiff should  state  and  allege  his  connection  with  the  attachment  proceedings,  and  how 
he  was  aggrioTed  hereby.    {Raffnor  agt  Clark,  3  (7.  JL  230.)    '*  Where  a  special 
contract  has  been  rescinded  or  abandoned  by  the  parties,  or  put  an  end  to  by  the 
wrongful  act  <^  the  defendants,  the  plaintiff  may  resort  to  the  common  counts.    So 
wbere  the  work  has  been  completely  executed;  so  also,  where  the  work  has  been 
done  pursuant  to  the  contract,  except  as  to  time,  and  the  defendant  permits  it  to  be 
done  alter  the  time  has  expired,  the  common  counts  are  sufficient;  and  yet  in  the 
two  huiet  cases,  the  contract  being  still  a  subsistiDg  one,  the  plaintiff  must  produce 
it  upon  the  trid,  in  order  that  it  may  be  seen  whether  the  work  has  been  done  in 
poTBoance  of  it,  and  whether  the  stipulated  time  and  mode  of  payment  are  such  as 
to  warrant  a  reoorery  without  declaring  specially  on  the  contract,  and  for  the  tm- 
tiier  purpose  of  fixing  the  amount  of  damages.    But  if  ^  the  contract  contain  such 
spedal  provisions  as  require  an  allegation  of  performance,  before  the  plaintiff  would 
be  entitled  to  recover,  then  the  proper  mode  of  declaring  is  on  the  contract  itself, 
■id  not  on  the  general  counts.    {Livingston  agt  I4ving8Uin,  10  J,  R  36 ;  Stnith  agt 
AnsA,  1  Sasnd.  206 ;  Ladus  agt  Seyfwyw^  24  Wend.  60;  JtwtU  agt.  Schroeppel,  4 
Chw.  564;  CVxm  agt  OreeMnan,  7  Wend.  121;  ir<*rriS  agt  Maca  and  Owego  RK 
Co.,  16  Wend,  586 ;  HiOa  agt  SUOman,  18  How.  68.)    Where,  in  an  action  for  work 
and  labor,  there  is  a  apecial  contract  between  the  parties,  if  not  completed  or  exe- 
eoted,  as  to  its  terms,  the  plaintiff  should  state  it,  or  refer  to  it  in  his  complaint ;  if 
be  does  not,  the  defendant  has  a  right  to  set  it  up,  and  uige  It  in  his  defence. 
Whether,  under  the  Code,  where  the  speoial  contract  is  eoBecuUd,  the  plaintiff  may 
declare  generaUy  for  whatever  is  alleged  to  be  due  for  the  work,  labor  and  services, 
without  any  rdbrence  to  the  contract,  as  under  the  former  system  of  pleading, 
^tuere  f    {Atkinson  agt  CoOins,  18  How.  235.)    Such  was  clearly  the  rule  before  the 
Code;  and  although  the  same  speciality  in  pleading  may  not  be  now  required,  the 
asme  certainty  in  the  statement  of  material  mattere  is  still  required.    The  plaintiff 
is  now  obliged  to  state  the  facts  which  constitute  his  cause  of  action,  which  means, 
as  has  been  well  expressed,  '  the  facts  to  which  the  law  is  to  be  applied,  and  from 
which  the  judgment  of  the  court  is  to  be  deduced.'    It  cannot  be  said  with  propri- 
ety that  the  plaintiff  has  ftdly  stated  the  facts  constituting  his  cause  of  action,  if 
his  right   to  a  recovery  depends  upon  the  fulfilment  of  special  stipulations  in  a 
written  contract,  and  he  omits  to  state  the  oontract  itself  and  allege  a  compliance 
with  its  conditions  as  part  of  his  case.    We  suppose  the  rule  to  be  the  same  now 
as  it  was  before  the  Code ;  where  the  contract,  supposing  it  to  be  fully  executed, 
contains  no  speoial  stipulation  or  condition  requiring  an  averment  of  performance 
er  fulfilment  a  compkdnt  in  the  general  form,  for  work  and  labor,  stated  with  suffi- 
cient particularity  to  enable  the  court,  if  the  fhcts  be  admitted  or  proved,  to  ren- 
der judgment,  would  be  sufficient  now,  as  a  declaration  on  the  common  counts 
would  l^ve  been  before  the  Code,  though  the  production  of  the  contract  on  the  trial 
would  still  be  necessaiy,  for  the  reasons  above  stated ;  but  where  the  contract  con- 
tains special  stipulations  or  provisions,  a  compliance  with  which  is  necessary  to  be 
shown  before  the  plaintiff  would  be  entitled  to  a  verdict,  then  the  contract  becomes 
.  necessarily  a  part  of  the  plaintiff's  case,  and  should  be  set  out  at  length,  or  in  sub^ 
Btauoe,  with  proper  averments,  to  show  that  the  oonditions  to  the  plaintLfTs  right 
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of  recovery  have  all  been  oompUed  with.  Such  a  contract,  and  such  a  perform 
ance  or  ^filment  of  oonditiona,  become  fiieta  oonstitatuig  the  plaintiff's  causo 
action.**  Per  Slossov,  J.  {Adama  agt  Tht  Ma/uor,  dx.j  4  Dier,  305.  See  cOmp 
Wolfe  9i^  Bowety  24  B(urh,  1*74;  AOeineonaj^  OoUine^  18  ffai0,  235.)  The  piun- 
tiff  brought  his  action  on  a  contract  for  the  payment  of  money  made  by  the  de- 
fendaot  with  Martin  Allen  and  wife^  and  alleged  his  title  to  the  cause  of  action 
as  foUows:  that  he  [plaintiff]  "  is  now  the  sole  oiTner  of  the  said  demand  against 
the  said  defendant**  Bdd,  that  this  was  stwu^tent  It  is  merely  an  allegation  of 
a  conclusion  of  law.  Some  fact  or  foct^  should  be  stated,  showing  how  tlie  plain- 
tiff became  the  owner  of  the  demand.  {Thomcu  agt.  Jkemondf  12  Bow.  321.)  Fn 
a  complaint  upon  a  written  instrument,  by  which  the  defendant  promiaed  to  pay 
to  the  plaintiff  "asezecutiTO  agent  of  the  company,  Bureau,  Guillen,  Godin  A;  Co., 
the  sum  of  $5,000,  for  which  I  am  to  reoeiye  stock  of  said  company,  known  aa 
premium  stock  {aetione  a  prime\  to  the  amount  of  $5,000,  ralue  received,'*  it  is 
necessary  to  allege  that  thostodc  was  delivered,  or  an  offer  to  deliver  it,  on  tho 
day  on  which  the  $5,000  was  payable,  or  it  will  bo  bad  on  demuner.  8a.fh  an 
instrument  is  not  a  negotiable  promissory  note,  and  cannot  be  declared  on  as 
such.  (Oonsiderant  agt  Bririnmey  14  Brno.  487.)  Where  a  pleading  alleges  the 
existence  of  an  ttgreement^  which  would  be  void  (f  not  in  writing  (to  purchase  or 
convey  lands),  within  the  statute  of  frauds,  it  should  be  treated  in  pleading  like 
any  other  fact,  and  assumed  to  be  true,  unless  controverted  by  the  adverse  party. 
That  is,  it  is  not  essential  that  the  pleading  should  show  affirmatively  that  tha 
agreement  (to  purchase  or  convey  lands)  was  in  writing.  It  will  be  assumed  to  be 
an  agreement  having  a  legal  exietenee.  If,  on  an  issue  upon  such  an  agreement 
stated  in  the  complaint,  the  party  does  4iot  prove  his  allegation  by  producing 
ioriUen  evidence  of  the  agreement,  he  must  (aiJt— not  for  want  of  sufficient  allega- 
tions to  sustain  his  action,  but  for  the  want  of  sufficient  evidwice  to  sustain  such 
allegations.  {Idtfingston  agt  Smiih^  14  Bow.  490.)  Where  the  complaint  alleged 
that  the  agent  of  the  plaintiff  entered  into  a  written  contract^  in  the  name  of  ike 
agent  alone,  with  the  defendants,  for  the  purchase  of  a  lease  of  a  hotel,  witli  the 
fhmiture  and  fixtures,  and  in  part  consideration  the  defendants  were  to  give  a  chat* 
tel  mortgage  on  the  furniture  as  security ;  that  the  acts  stipulated  to  be  done  by  tho 
agent  were  afterwards  aoceptefl  by  the  defendants  from  the  j»rinc^pa2— he  executed 
the  lease  and  delivered  to  the  defendants  the  furniture,  &a  BM,  that  in  an  equit- 
able action  to  compel  the  defendants  to  perform  the  agreement  by  executing  the 
chattel  mortgage,  the  defendants  would  be  liable  were  there  no  written  contract 
There  was  not  only  a  part  performawe  of  the  contract  by  the  defendants,  but  a 
whoiU  peirfo/rtMoyoe  by  the  pUdntiiQE;  accepted  by  the  defendants,  which  precluded  the 
defendants  from  saying  they  had  coatracted  with  the  agent  alone,  and  were  not 
bound  to  secure  the  principal.  {8k  John  agt  Griffih^  13  Bow.  59.)  Where  a  plj^- 
tiff  brings  his  action  against  the  defendant  for  eonliiribuiion^  as  oo-^w^  wi^  tiie 
plaintiff  and  others,  in  the  execution  of  a  note,  the  complaint,  after  stating  the 
giving  of  the  note  by  the  principal  debtor,  its  execution  by  the  plaintiff  and  d^end- 
ant,  and  the  other  co-sureties,  and  the  payment  of  the  note  by  the  plaintifl^  has 
stated  facts  entitling  the  plaintiff  to  contribution  from  his  co-sureties.  The  plain- 
tiff is  not  bound  to  aver  what  proportion  or  part  the  defendant  is  to  pay;  the  law 
settles  that  Nor  is  he  bound  to  state  whether  anything  has  been  re-paid  to  him, 
that  is  matter  of  defenc&  (Fan  Demourk  agt  Fan  Ikmairk^  13  Bow,  372.)  Where 
an  aqreemanlt  to  enter  into  a  wnixaA  is  fhlflUed,  by  the  parties  entering  into  the 
contract  in  pursuance  of  the  agreement,  and  the  oontract  is  expressly  taken  in  lieu, 
of  the  agreement,  the  a^etmisni  cannot  be  made  Vkie  baeie  of  an  ofMon  with  the 
contract,  on  the  ground  that  several  months  having  el^ised  between  the  agreement 
and  the  contract,  important  rights  may  have  intervened,  where  the  complaint  does 
not  oioeT  whai  ihoee  righU  are.  In  the  absence  of  such  averments,  the  agreement 
will  be  stricken  out,  on  motfon,  as  irreievant  and  redundant  {Cheebrovi^  agt  J^ 
F.  and  Erie  RR  Co.,  13  Bow.  557.)  In  averring  performance  of  a  condition  prece- 
dent to  a  right  of  action  upon  a  bond,  it  is  not  suificient  for  a  complaint  to  allege 
that  the  parties  who  were  to  do  so,  "  did  execute  a  release  of  all  actions,"  Ac,  with- 
out stating  whether  it  was  by  an  instrument  under  seal,  or  in  what  manner,  so  as  to 
enable  the  court  to  judee  whether  it  was  a  valid  release.  So,  also,  an  allegation  aa 
to  the  discontinuance  of  suits,  that  all  suits,  k^  "  were  discontinued,  each  party 
paying  hia  own  costs,  as  in  the  condition  of  said  bond  stipulated,"  without  stating 
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what  wa  done  for  the  purpose  of  a  disoontinaande^  so  that  the  court  may  see  that 
llifi  object  was  effected,  is  iDBuffideoL  The  roles  respecting  the  mode  of  setting 
forth  the  performance  of  conditioDS  precedent,  were  not  intended  to  be  subetantiallj 
changed  b j  the  Code.  Facts  showing  performance,  are  to  be  stated ;  not  circum- 
flfcaooes  which  are  mere  eridenoet  nor  mere  legal  conclusions.  {Hatch  agt.  Ftetf 
iS^Barh.  bib.)  In  an  action  hj  the  assignee  of  an  undertaking  given  in  proceedings 
on  daim  and  deUyeiy  of  personal  property,  it  is  a  sufficient  allegation  of  the  plain- 
tiff ^s  title  to  allege  that  the  undertaking  was  duly  sssigoed,  Ac,  without  alleging 
that  the  judgment  was  also  sssigned.  (Iforange  agt  Mudge^  6  Alh,  243 ;  otut  «es 
Jfiw agt  Shamnof^  1  BitL  116;  Clark  agt  Thcrrp,  2  Botw,  680.) 

Place  of  mmkinp  contract*— A  party  seeking  to  enforce,  in  our  stats 
and  coarta,  a  contract  which  by  its  laws  are  forbidden,  and  declared  void,  must  aver 
and  proTe  where  i\  was  made,  and  that  by  the  laws  of  that  place  it  was  authorized 
sad  valid.  ( Thakher  agt  MorrUj  1  Kenh,  437. )  A  defendant  cannot  be  sued  in  a  court 
of  law  in  this  state,  by  reason  of  being  a  foreign  executor,  or  by  reason  of  haviog 
administered  in  another  state,  any  of  the  goods  and  chattels  of  Uie  deceased.  It  is 
a  general  rule  in  pleading,  that  if  the  matters  alleged  are  looal  in  their  nature,  the 
tmth  of  the  venue  is  material,  and  of  the  substance  qf  the  issue.  And  if  in  such  case 
It  appears  upon  the  face  of  ib»  pleading  that  the  venue  is  untrue,  it  is  a  defeet 
which  may  be  takao  advantage  of  by  demurrer.  (VtrmUya  agt  jBcotty,  6  JSarb. 
429.) 

§peciiil  daauige* — General  damages  are  sueh  as  neet$9arUy  result  from  th» 
injury  complained  o(  and  may  be  recovered  without  any  special  averment  in  the 
complaint  But  such  damages  as  are  the  natural  but  not  the  necessary  result  of  the 
injury,  are  specii^  and  must  be  averred  in  the  complaint  Therefore,  where,  in  an 
action  for  breach  of  contract,  certain  spectal  damages  were  alleged  and  proved,  but 
there  waa  no  proof  of  general  damage,  and  the  jury  were  charged  that  besides  the 
special  damages  proved,  they  might  give  sach  general  damages  as  they  considered 
naturally  resulted  from  the  injury ;  AsU,  that  the  charge  was  erroneou&  ( Vamder- 
dice  agt  NewUm^  4  OomtL  130.)  And  in.  an  action  for  a  breach  of  contract,  the 
plaintiff  is  confined  in  his  recovery  to  the  breach  alleged,  and  cannot  recover  on 
any  other  grounds.  (Brings  agt.  VanderinU^  19  Barb.  222.)  Damages,  costs,  and 
expenses,  when  given  as  ^  penalty  against  a  party  for  the  non-performance  of  a 
contrast,  mean  the  necessary,  natural,  and  proximate  damages  resulting  from  such 
noo-performance,  and  not  some  remote,  accidental,  or  speciid  iiy'ury  to  the  party  to 
whom  the  right  of  action  aocruea.  (GrotU  agt.  OiOupie^  25  Wend.  383  ;  cmd  ms 
Bogeri  agt  BurkhaUer^  2  Barb.  626.)  Wherever  special  damages  are  recovered,  it 
must  be  on  a  distinct  and  definite  statement  in  the  complaint  (Low  agt  Archer,  2 
Kan.  282.)  In  libel,  slander  and  other  actions  of  similar  character,  the  law  allows 
exemplary  or  punitive  damages.  (ffwU  agt  BenneUf  19  Ni  T,  B.  173 ;  cmd  am 
mmes  agt  Iknie,  19  K  7.^488.) 

Covenant*— Where^  in  an  action  for  rent,  the  complaint  alleged  that  the 
grantor  and  covenantee,  v.  R.,  died  on,  kc,  seized  of  the  rent  in  question ;  that  by 
his  win  he  devised  this  rent  to  W.,  whereupon  and  whereby  he  became  seized  of 
the  rent,  and  that  on,  Ac.,  W.  conveyed  the  rent  to  A  W.  and  others,  and  the 
latter  conveyed  the  rent,  and  all  arrears  of  rent,  to  the  ptamtiff;  AeU,  that  this  was 
sufficient,  not  only  to  show  that  the  plaintiff  was  entitled,  as  assignee  of  a  chose  in 
action,  to  sue  for  the  rent  due  and  unpaid  at  the  time  of  the  assignment  to  him,  but 
that  he  was  also  the  assignee  of  the  covenant  for  the  payment  of  the  rent  subs^ 
quently  accruing.  The  complaint  in  such  a  case  need  not  allege  that  after  the 
plaintiff  became  assignee  of  the  rent,  he  continued  to  be  the  owner  until  the  suit 
wss  commenced.  In  the  absence  of  any  allegation  to  the  contrary,  this  is  a  legal 
presumption,  and  need  not  be  alleged  or  proved.  ( Van  BenseeUm'  agt  Bonesiedf  24 
Barb.  365 ;  and  see  Eobftian  agt  Ik  Orayf  6  Abb.  79.)  In  an  action  to  recover 
damages  for  a  breach  of  a  covenant,  the  complaint  must  show,  either  by  express 
words,  or  by  a  necessary  implication,  that  the  covenant  is  broken  by  the  defendant, 
or  it  will  be  bad  on  demurrer.  It  may  not  be  necessary  that  the  exact  words  of  a 
covenant  should  be  followed  in  assigning  a  breach,  but  it  must  distinctly  appear,  by 
express  worda^  or  by  a  necessary  implication,  that,  admitting  the  truth  of  the  facts 
stated  in  the  complaint,  the  delendant  has  broken  the  covenant  in  its  true  sense 
and  meaning.    The  words  of  the  covenant  need  not  be  literally,  but  most,  in  all 
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cases,  be  substantially  followed.    {Schenck  a^  KayloTj  2  DueTf  676.)   If  the  co-ren- 
ant  is  simply  to  ifidemnify  and  sane  harmUsa  one  partj  from  any  claim  or  demand  ot 
another,  it  is  not  enough  that  the  latter  has  got  judgment  against  the  former.    It  is 
necessary  that  he  should  pay  the  amouut  before  he  can  sue  on  the  oorenant  of 
indemnity.    There  must  be  actual  damage  under  a  mere  contract  for  indemni^. 
But  a  contract  to  saye  from  a  legal  liability,  or  a  legal  chaxige,  or  a  suit,  claim  cur 
demand,  prosecuted  or  made  against  the  party,  gires  a  right  of  action  without  aTor^ 
ment  of  actual  damaga    (McGtt  agt  BoeOf  4  M),  8.) 

Acconnt  stateflv-^If  a  party  does  not  object  to  a  stated  account  which  htm 
been  furnished  him,  within  a  reasonable  time,  he  shall  be  bound  by  it,  unless  he 
ean  show  its  incoireotness.  If  either  party  attempts  to  impeach  the  settlement  and  to 
open  the  account  for  re-examination,  either  wholly  or  in  part,  and  which  can  only  be 
done  upon  the  ground  of  fr«ud,  mistake  or  error,  the  bunlen  of  proof  rests  upon  the 
party  impeaching,  and  he  must  prore  the  fraud,  or  point  out  the  error  or  mistake  on 
which  be  relies.  'Whether  on  a  given  state  of  facts  the  transaction  constitutes  an 
account  stated,  \m  a  question  of  law.  (Lodcwood  agt  Thorn^  1  Kern,  170.)  Where 
the  defendants,  before  the  time  fbr  answering  expired,  demanded  a  copy  of  the 
items  of  the  plaintiff's  account,  which  was  famished  by  the  plaintiff;  and  the  de- 
fendants then  moved,  under  section  160,  that  the  plaintiff  be  required  to  make  his 
complaint  definite  and  certain.  JBeU,  that  the  motion,  if  allowable  at  all  in  such  a 
case,  came  too  late.  If  the  defendants  were  dissatisfied  with  the  account  fVimiahedy 
they  had  but  to  apply  to  the  court,  or  a  judge,  and,  upon  showing  that  the  account 
was  in  any  respect  defective,  they  would  be  entitled  to  an  order  t^at  a  further  oc- 
eowU  be  delivered.  Ji  seems,  that  where  the  allegations  of  the  plaintiff's  daim  are 
so  general,  that  it  will  be  important  to  the  defendants,  before  answering,  to  have  a 
more  detailed  stalement  of  such  claim,  and  for  wineh  provision  is  made  in  section 
169,  that  a  motion^  under  g  160,  lo  make  the  complaint  more  definite  and  certain, 
even  in  the  flrsi  makmee,  does  not  apply.  (JfcJEtniMy  agt.  ife£mfi0y,  12  Sew.  21.) 
In  GrohoMi  agt  Oofmnon,  (18  Eovt.  860,)  the  plaintiff  in  his  complaint  stated,  that 
the  defendant,  on  the  10th  of  Kay,  1866,  beeame  and  was  indebted  to  the 
plaintiff  in  tlie  sum  of  $446.25,  upon  a  balance  of  an  account  stated,  and  then  due 
and  owing  to  this  plaintiff;  and  whldi  the  said  defendant  then  and  there  agreed 
and  pron^ied  to  pay,  but  that  he  haa  neglected  and  reltased  to  pay  the  same^  except 
the  sum  of  $160,  paid  by  him  to  the  plaintifl^  on  the  2Sd  of  Augost,  1862,  on 
account  of  the  aforesaid  balance  of  indebtedness.  And  f^irther,  that  the  defendant 
remains  indebted  to  the  plaintiff  in  the  sum  of  $296.26,  with  interest,  k/t,  Esid,  on 
demurrer,  that  the  complaint,  although  loosely  drawn,  might  upon  general  danuirer 
be  sustained.    (Ses  aiso  DesUOufme  agt  DrnWufrme,  16  Sow,  222.) 

Amtmlt  und  battery. — In  an  action  of  oMoea  tmd  bcOlery,  the  statements, 
in  the  complaint,  of  the  business  and  employment  of  the  parties,  and  the  object  and 
intent  of  the  assault,  together  with  the  statement  that  it  caused  the  plaintiff  to  be 
ridiculed,  Aa,  hdd,  not  to  be  immakridl  or  irrsUvant  Although  not  essential  to 
entitle  the  plaintiff  to  sustain  his  action,  are  material  on  the  question  of  damages, 
and  fnay  bs  proved.  Whether  they  can  be  proved  without  alleging  them  in  the 
complaint,  queref  {Boot  agt  fbMer,  8  Row.  87.)  Where  the  plaintiff  alleged  in  his 
complaint  fricts  whidi  wo^d,  if  established  up<m  the  trial,  have  sustained  an  action 
for  aesauU  and  battery;  and  also  alleged  what  was  said  by  the  defendant  at  the 
time^  which  would,  if  established  upon  the  trial,  have  sustained  an  action  of  slander  ; 
hddf  on  demurrer  to  the  complaint,  on  the  ground  that  two  causes  of  action  were 
improperly  united,  that  the  complaint  purported  to  give  the  history  of  one  occur- 
rence, and  no  more.  The  whole  together,  of  what  was  said  and  done,  constituted 
but  a  single  transaction,  and  made  but  a  single  cause  of  action.  (Brewer  agt 
fkn^  16  Sow.  286.) 

By  and  ayaliut  corporatione.— In  a  suit  agidnst  a  eorporation,  it 
is  not  necessary  to  set  out  in  the  complaint,  or  refer  to  the  act  of  incorporation,  or 
mention  any  of  its  officers.  {Accme  agt  American  Mineral  Co.,  11  Bow.  24.)  Under 
the  Code  the  plaintiff  need  not  aver  in  his  complaint  any  fact  not  necessary  to  be 
proved  on  the  trial.  And  as  it  has  been  held  by  the  court  of  appeals  (3  Kern.  309), 
that  a  corporation  need  not  prove  its  corporate  existence,  uxiiess  Uie  defendant 
pleads  expressly  that  the  plaintifTs  are  not  a  corporation,  it  follows  that  the  plain- 
ti£k  need  not  allege  in  their  complaint  or  refer  to  the  act  of  their  incorporation. 
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(Shoe  and  heoAa  Bank  agt  Brown^  18  JEhw.  808 ;  and  see  Ketmedy  tgi  OoUont  38 
JBoHk.  59 ;  l^m  Muimd  Insurance  Company  agi  Dwighi,  1  ffUL  00.)    Where  the 
aetian  purports  to  be  againat  a  corporatioii,  and  the  answer  denies  that  the  defend- 
ast  is  incorporated,  the  plaintifi8,in  alleging  the  incorporation  of  the  defendant^ 
in  reply  to  such  answer,  need  not  specify  how  or  when,  or  for  what  purpose,  such 
defeiMiant  was  incorporated;  or  give  the  date  or  title  of  the  act  of  incorporation. 
A  goamnl  allegation  of  the  due  incorporation  is  sufficient.    Eyerything  beyond  is 
matter  of  eyidence  on  the  triaL    In  such  a  case,  where  there  is  no  direct  allegation 
in  the  complaint  that  the  defendant  Is  incorporated,  and  nothing  to  show  the  char- 
acter of  the  defendant,  except  what  the  name  in  the  title  of  the  action  imports,  an 
SDSweir  of  nml  ad  eorporaiion  is  onnecessaryand  improper.    But  the  objection  can 
only  be  taken  by  special  demurrer.    It  is  not  a  defect  of  substanoe.    {Stoddart  agt 
Omomdoffa  Ann,  Om.  M.  SL  ChureKt  12  Sarh.  613.)    In  an  action  against  an  incor- 
poratod  company  upon  a  promissory  note,  the  complaint  must  allege  that  the 
defendants  are  an  incorporaied  company^  and  that  the  note  was  transferred  in  the 
erdtnary  eomrm  cf  hueineta  by  agerUa  properly  atUhorvsed,    (Mechanice*  Banking  Amo- 
cmtian  agl  Spring  VaUey  Shot  and  Lead  Co.,  13  Bow.  827.)    Banks  created  under 
the  general  banking  law,  when  suing,  should  recite  the  title  of  the  act,  and  the 
date  of  its  passage,  under  which  pro^edings  were  had  for  its  incoiporatioD.    This 
ia  required  by  the  iSth  section  of  the  ith  title  of  chapter  8,  of  the  3d  part  of  the 
Beyised  Statntes,  which  is  retained  by  section  47 1  of  the  Code.  (Johnson  agt.  Kemp, 
II  How,  186.)    The  plaintiff  in  this  case  stated  his  title  in  the  eomplaiot  in  this 
way:  "The  Bank  of  Hayana,  the  plaintiff  in  this  suit,"  Aa    The  question  was^ 
whether  this  was  a  suiBcient  ayerment  to  show  the  plaintiff  had  legal  capacity  to 
one?    Held,  that  the  plaintiff  should  haye  recited  the  title  of  the  act  and  the  date 
of  its  passage,  under  which  proceedings  were  had  for  its  inoorporation,  (2  R.  S.  469, 
S 13,)  aa  was  properly  decided  by  Jnoge  Mitghxll,  hi  Johnson  agt  Kemp,  (11  How. 
186.)    (Bank  of  Haieoma  agt.  WtcAAom,  16  How.  97.)    But  it  appears  to  be  a  well 
established  mle,  that  a  eorporaiUm,  when  suing,  need  not  aner,  and  need  not  prove 
iti  corporate  eziBtenoe,  unless  it  be  exprees^f  pleaded  that  it  is  not  a  corporation. 
And  this  mle  applies  to  banks  incorporated  under  the  special  proyisions  of  the  een- 
ersl  banking  law,  whether  suing  in  the  name  of  the  bank  or  in  the  name  or  its 
president  alona    (See  Johnson  agt.  Kemp,  11  How.  Pr.  Rep.  186,  adverse.)    This  ob- 
jection to  a  complaint  should  be  properly  taken  by  demurrer,  although  where  the 
answer  contains  the  objection  in  form  as  a  demurrer,  it  will  be  considered  suiBcient. 
{Banko/WaisTvilU  BgL  BeUser,  IS  How.  270;  and  see  Mutual  Ins.  Cb.  agt  Osgood,! 
Iheer,  708 ;  Shoe  and  Leather  Bank  agt  Brown,  18  How.  308.)    An  action  to  annul 
the  charter  of  a  oorporatiion  of  this  state  must  be  brought  by  the  aUomey-general  in 
the  name  of  the  people,  in  the  mode  required  by  the  statute.    (Code,  §  430  ei  seq.) 
An  aetion  brought  by  a  number  of  indiyiduals,  as  tax  payers  and  corporalors  of  the 
dtj,  against  an  incorporated  company,  to  restrain  them  from  exercising  a  priyilege 
undier  their  charter,  on  the  ground  that  the  priyilege  was  a  yaluable  one,  belonging 
to,  and  vested  in  the  ciiy ;  and  that  other  interests  of  the  city  at  large  n^uld  be  al- 
fected  by  the  use  of  suc^  priyilege ;  held,  that  the  corporate  auihoriiy  itself^  not  the 
indiyidual  tax  payers,  was  the  proper  party  to  represent  those  interests  of  the  city; 
and  the  proper  party  to  cause  steps  to  be  taken  to  enjoin  the  defendants^  if  the  in- 
terents  of  the  city  so  required.    (Smith  agt  Metropolitan  Qas  Co.,  12  How.  187.) 
Where  the  city  of  New-York  sell  real  estate,  and  an  action  is  brought  by  a  plain- 
tiff as  a  tax  payer,  and  also  as  a  creditor  of  the  city,  by  reason  of  his  owning  $100, 
or  oyer,  of  city  stock,  not  due,  to  set  aside  the  conyeyance  as  yoid  or  improvident; 
hdd^  that  the  action  cannot  be  sustained.    Why  ?    Because  hit  interest  as  a  too; 
payer  of  the  city,  is  too  uncertain  to  entitle  him  to  the  interposition  of  the  court,  as 
between  the  eity  and  the  yendee  of  its  property ;  it  is  speculatiye  and  imaginary, 
and  dearly  no  greater  or  more  certain  than  that  of  eyeiy  other  tax  payer  within 
the  corporation.    The  law  confers  no  authority  upon  the  plaintiff  to  prosecute  the 
action  for  any  other  person  than  himself    And  he  cannot  sustain  the  action  as  a 
creditor  of  the  city,  for  Uie  reason  that  the  stock  he  holds  is  not  due,  and  the  city 
has  made  no  default  in  payment  of  interest  thereon,  and  he  has  no  lien  upon  the 
land  in  question.  (BooseveU  agt.  Draper,  16  How.  137 ;  and  Korffagi.  Oreen,  id.  140 ; 
emd  see  Warwick  agt  Mayor,  &c,  16  How.  367.)   The  proyinons  of  the  act  of  1849 
"in  relation  to  suits  by  and  against  jeint  stock  companies  and  associations,"  apply 
and  refer  only  to  unincorporated  companies  and  associationa.    (N.  T.  Marbled  Iron 
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Works  tkgtSmiOi,4iDtier,  962.  SeeMcDonoughnf^PhapayUEaw.ttt.)  Itistiif- 
flcient  in  a  pleading  to  aver  generally,  that  a  contract  sought  to  be  Worced,  ia  in 
violation  of  some  mnnicipal  ordinance  or  enactment,  when  sach  ordinance  or  enacts 
ment  is  founded  upon  a  statute.  It  is  not  necesaarj  to  plead  the  statute  spedallj. 
(Bemcm  agt  Tugnoi^  5  8omd.  153.)  A  plaintiff  admits  the  corporate  existence  of  a 
corporation,  bj  suing  it  bj  its  corporate  name.  And  this  admission  will  not  beoTer- 
come  by  his  alleging,  in  the  complaint,  facts  which,  if  true,  woiQd  go  to  show  that 
the  defendant  had  failed  to  comply  with  such  terms  as  by  the  charter  were  con- 
ditions precedent  to  its  organization  aa  a  corporate  body.  In  such  a  case,  the  lait- 
ter  allegations  in  the  complaint  may  be  disregarded,  as  being  irrelerant  and  imper- 
tinent ;  inasmuch  as  a  plaintiff  cannot  be  permitted  to  treat  the  defendant  as  a  cor- 
poration in  fact,  for  the  purpose  of  suing  it,  and  then  insist  that  it  nerer  performed 
those  acts,  without  performing  which  it  could  not  have  acquired  ezistenoe.  {Ptofie 
agt.  Ravenswood  Co.,  30  Barb,  618.  Set  House  agt  Cooper^  16  How,  293 ;  Wiifherhead 
agt.  AUm,  26  Bofirh,  661.) 

Foreign  corporations* — ^In  an  action  by  a  foreign  corporation,  the  com- 
plaint need  not  state  the  act  of  incorporation  or  charter  at  large^  or  even  hj  the 
title  of  the  act  or  grant,  or  the  date  of  its  passage.  {Hoiyoks  Bank  agt  Hasfeins,  4 
Sand.  675.)  But  where  an  action  is  brought  by  n.  foreign  corporaHon  on  a  contract 
which  has  not  been  made  with  them  in  their  eorporate  capacity,  and  by  tb^  cor- 
porate name,  the  complaint  must  allege  the  incorporaUon  of  the  pl^tiffs.  (  OmiMe- 
Ucut  Bank  agt.  SmWu  Vl  How.  48*7 ;  arid  see  Fhikiney  agt  Phinney,  17  How.  197.)  In 
the  superior  court  or  the  city  of  Kew-Yoric,  at  any  rate,  no  aUaehmeni  can  iMue 
against  a  foreign  corporation  unless  there  is  an  action  regularly  commenced.  That 
can  be  by  a  resident  for  any  cause  of  action ;  (§  427  cf  ^  Code ;)  but  to  render  the 
suit  effectual  there  must  be  property  within  the  state,  or  the  cause  of  action  must 
have  arisen  therein.  {Mclhnough  agt.  Phelps,  15  How.  373.)  In  an  action  against 
a  foreign  factor  to  recover  the  proceeds  of  sides  effected  by  him,  the  complaint  must 
allege  a  demand  and  refiisal  before  suit  commenced.  {Wcdden  agt  Crafts,  2  Abb. 
303.)  It  has  been  frequently  decided  that  an  action  may  be  maintained  for  a  dam- 
age sustained  by  a  stockholder  fi-om  illegid  and  fh^udulent  acts  of  directors  and  offi- 
cers of  the  company.  Where  the  complaint  claims  by  stockholders  the  equitable 
interposition  of  the  court  on  behalf  of  a  non-resident  or  foreign  corporation,  and 
against  a  resident  corporation,  and  against  several  individuals  who  it  does  not  ap- 
pear are  residents  of  this  state,  and  does  not  state  that  the  plaintiff  are  residents  of 
this  state,  and  it  does  not  appear  that  tiie  cause  of  action  has  arisen,  or  that  the 
subject  of  the  action  is  situated  within  this  state ;  Jield,  that  such  an  action  cannot 
be  maintained.  For  no  effectual  relief  can  be  given  without  retaining  the  foreign 
corporation  as  parties,  and  the  allegations  are  entirely  insufficient  to  meet  the  re- 
quirements of  the  statute  in  actions  against  foreign  corporations.  Such  a  complaint 
i  also  defective  where  it  omits  to  state  that  the  directors  of  the  foreign  corporation 
^n  whose  behalf  the  plaintiffs  undertake  to  sue,  ref^ise  to  bring  any  such  action.  It 
b  an  impioper  joinder  of  causes  of  action  to  join  one  for  equitable  relief  against  a 
corporation,  with  a  claim  for  damages  against  individaal  defendants.  (House  agt 
Cooper,  16  How.  292.) 

Judgment  creditor's  Mil. — ^The  former  action  by  judgment  credUor's 
bill  (2  B.  5. 173,  §§  38,  39,)  is  still  in  force,  and  may  be  resorted  to,  after  execution 
returned  unsatisned,  in  whole  or  in  part.  The  Code  has  not  repealed  the  provisions 
of  the  Revised  Statutes  in  reference  to  this  action,  except  tiiat  portion  which  au- 
thorizes a  discovery.  That  is,  the  allegations  in  the  complaint  mutt  be  positive  that 
the  debtor  has  property  or  interests  in  property,  &c.,  not  calling  for  a  discoveiy 
thereof,  but  praying  that  the  defendant  be  adjudged  to  apply  suoh  property  to  the 
payment  of  the  judgment,  &c.  (Catlinagt,  Doughty,  12  How.  467.)  A  credUor's 
suit,  (or  bill,^  to  reach  equitable  property,  cannot  be  commenced  until  hia  remedy  at 
law  upon  his  judgment  is  exhausted — ^by  the  issuing  of  execution,  and  its  return 
unsatisfied.  Bilt  he  is  entitled,  without  the  issuing  and  return  of  an  execution,  to 
Mt  aside  any  fraudulent  conveyance  or  incumbrance  of  the  debtor's  property,  which 
stands  in  the  way  of  the  collection  of  his  judgment  {ParshaU  agt  TOkm,  13  How.  7.) 
In  an  action  in  the  nature  of  a  former  creditor's  bill,  where  the  amount  of  the  judg- 
BMBt  which  the  plaintiff  seeks  to  recover,  or  the  matter  in  dispute  is  less  than  $100, 
the  court  have  no  jurisdiction ;  the  complaint  must  be  dismissed.  Neither  the  con- 
striution  nor  the  Code  have  changed  the  law  in  this  respect.  (Shepord  agt.  Waiksr 
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t  SffB.  46.)    The  remedy,  where  a  ereditor't  bill  was  proper  prerieas  to  the  Code, 
m  stOl  pnMrred,  m  the  form  of  aa  action  in  the  supreme  court    The  judgment 
etvdltor  mmj  cooamence  the  action  for  his  own  benefit,  or  in  behalf  of  himself  and 
aU  others  in  the  same  situation  with  himself  who  may  choose  to  come  in  and  con- 
tribute to  the  expense  of  the  suitb    The  rule  has  not  been  changed  by  the  Code. 
(.Si»ifli0Ril  agU  JBudton  Biver  Iron  Co,,  20  Barh,  378.)    An  action  in  the  nature  of 
a  creditoi'B  bUl  cannot  be  sustained  upon  a  judgment  recoyered  in  a  justice's  court, 
where  the  onlj  execution  returned  unsatisfied  was  issued  by  the  justice.  The  judg- 
BMnt  shoold  be  docketed  in  the  county  clerk^s  office,  and  an  execution  against  the 
x<eal  as  well  as  the  personal  property  of  the  debtor  relumed  unsatisfied,  to  authorize 
sncfa  action.    The  same  rule  in  this  respect  exists  under  the  Code  which  prevailed 
m  the  late  court  of  chancery.    {Crippen  agt  Budsorif  8  Kern,  161.)    A  judgment 
creditor  whose  execution  was  issued  and  returned  unsatisfied  before  the  Code  of 
Procedure,  may,  without  first  obtaining  leave  of  the  court  in  which  the  judgment 
WIS  recovered,  proceed  against  his  debtor  by  a  complaint  in  the  nature  of  a  creditor's 
hSL    The  rules  of  court  requiring  certain  i^egations  to  be  contained  in  a  creditor's 
bfl^  aresaperaeded  by  the  Code,  which  declares  that  he  shall  be.  stated  in  the  com- 
daint     If  the  plaintiff  comply  therewith,  and  set  forth  the  matters  which  by  the 
keviaed  Statutes  were  a  pre-requisite  to  the  filing  of  the  bill,  it  is  sufficient.  Decem- 
ber 4th ;  December  9th,  1848.    {Qitick  agt.  Keeler,  2  Sand.  230.)    A  demurrer  to  a 
creditor's  bill,  for  the  reason  that  the  hSi  does  not  show  that  a  transcript  of  the 
judgment  was  docketed  in  the  county  where  out  of  the  several  defendants  resides, 
will  not  lie^  where  it  does  not  appear  ujran  the  face  of  the  bill,  thai  ihe  judgment 
debtor  had  real  estate  subject  to  the  Hen  of  the  judgment  in  that  county.    This  allega- 
tion may  be  set  up  in  an  answer,  and,  if  established  by  proof,  will  authorize  a  (Ss- 
miasal  of  the  bill    Where  execution  has  been  issued,  by  the  consent  of  the  defend- 
ant, on  the  day  of  docketing  the  judgment,  and  made  returnable  in  m  dcvys^  it  is  no 
ground  of  demurrer  to  a  creditor's  bUl,  that  it  does  not  set  out  the  legal  effect,  force, 
or  form  of  the  consent,  by  which  such  execution  was  issued  and  returned.    It  is 
enough,  if  the  bill  alleges  that  the  form  of  the  execution  as  to  its  return,  and  the 
time  at  which  it  was  tiUcen  out,  were  in  pursuance  of  the  defendant's  agreement. 
{MiUard  agt  Shaa>^  4  How.  137.)    The  pluntifls  having  obtained  a  judgment  in  a 
regular  action  instituted  against  all  the  partners.  In  which,  after  the  time  for  answer- 
ing expired,  having  taken  judgment  against  two  of  the  firm  duly  served  with  pro- 
cess; the  judgment  binds  the  property  of  the  firm,  and  a  creditor's  bill  to  reach 
joint  property,  may  be  filed  upon  it.    The  fact  that  the  plaintifili  offered  to  use  their 
legal  rights  for  the  benefit  of  the  compromise  er^tors  alone,  added  a  recommenda- 
tion of  equity  to  thdr  legal  privileges.    (Paton  agt.  Wright^  15  How,  481.)    The 
provisions  of  2  R  3. 174,  |§  38  and  39,  apply  to  creditor's  bills  strictly  so  called, 
where  the  only  daim  to  reUef  is,  that  the  remedy  of  the  creditor  is  exhausted  at 
law.    The  common  law  powers  of  the  court  in  reference  to  fraudulent  trusts  and 
conveyances,  are  not  touched  by  these  provisions.    Per  Gabdinbb,  J.    {Chauiau- 
fue  Co.  RaatJc  agt  WkUe^  2  Seld.  262.)    II  aeemij  that  by  the  scope  and  operation  of 
ihe  468th  section  of  the  Code,  the  former  judgment  creditor's  suit  under  the  Revised 
Statutes^  "  to  compel  the  discovery  of  any  property  or  thing  in  actioii  belonging  to 
the  defendants,"  is  repealed  or  superseded ;  and  that  section  292,  providing  for  pro- 
eeedings  supplementaiy  to  execution,  is  substituted  therefor.    But  this  does  not 
reach  an  action  brought  by  a  judgment  creditor  to  set  aside  an  assignment  made 
by  his  judgment  debtor,  as  fraudulent  and  void,  as  against  creditors.    Such  an 
action  is  entirely  different  in  its  object  from  that  primarily  sought  by  the  institution 
of  supplementary  proceedings,  or  by  a  mere  creditor's  bilL    (Taylor  agt  Peraee^  1§ 
How.  417.)    Where  the  pla&tiff,  in  his  complaint,  states  the  circumstances  under 
which  a  defendant  made  an  assignment  for  the  benefit  of  creditors,  and  sets  forth  the 
whole  assignment,  and  then  alleges  that  it  is  fraudulent  and  void  on  its  face,  it  is 
sufficiently  defintte  and  certam.    That  is,  it  is  not  necessary  to  allege  and  state  why, 
and  for  what  reason,  the  assignment  is  fraudulent  and  void  on  its  &06.    And  so  the 
allegatiott  (following  the  above)  in  the  complaint,  that  the  assignment  was  made 
with  intent  to  hinder,  delay  and  defraud  creditors,  hdd,  sufficiently  definite  and 
certain.    {Hastings  agt  Thurston,  18  How.  530.) 

Against  public  of  fficen • — Before  a  party  can  recover  against  a  con* 
stable  and  his  sureties,  for  not  collecting  an  execution  issued  by  a  justice  of  the 
peaoQ^  it  is  neoassaiy  for  him  to  show  that  his  judgment  wse  valid.    To  do  this  he 
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must  prove  that  the  Justice  bad  jnrisdiction  both  of  the  sabject  matter  of  the  actioD 
and  of  the  person  of  the  defendant  (Wetihrook  agt  Loiglass^  21  Barb.  602.)  If 
an  action  be  brought  in  a  court  of  record  against  a  aberiff  for  not  returning  an 
execution,  and  the  plaintiff  recoTers  less  than  $50  damages,  he  must  pajr  the  costs 
of  the  action.  It  is  not  one  of  the  actions  of  which,  according  to  section  54  of  the 
Code,  a  justice  of  the  peaee  has  no  jurisdiction.  This  result  must  follow,  even  if  it 
be  conceded  that  section  53  is  not  suiBcientljr  comprehensiye  to  confer  jurisdiction 
of  such  an  action  on  a  justice.  Subdivision  3  of  section  304,  cannot  be  construed 
as  referring  to  section  53,  as  well  as  to  section  54.  (Lfsnghran  agt  Orser,  15  Bow. 
281.)  An  action  against  a  ecnsidbief  for  the  recovery  of  overplus  moneTS  collected 
bj  him  on  execution,  cannot  be  sustained,  where  the  action  is  brought  before  the 
return  day  of  the  execution,  and  where  no  demand  of  such  monejs  has  been  madeu 
The  action  is  premature.    {Boriei  agt.  iktrander,  15  Bow,  513.) 


FRACI^. 

Acting  as  agents. — ^Where  the  defendants  are  sued  for  damages  occasioned 
by  a  fraud  committed  by  them,  on  demnirer  to  the  complaint,  whidi  admits  they 
were  instrumental  in  perpetrating  the  acts  constituting  the  fraud,  they  cannot 
escape  liability  by  showing  that  they  acted  as  ogtMis.  (Becker  •gL  Ik  Orooi,  15 
Bow.  314.) 

A  lMftiiker«— The  defendant,  prosecuting  the  business  of  a  banker,  the  plain- 
tiffs, in  November,  1855,  employed  him  to  act  as  their  banker,  receive  their  de- 
posits, collect  their  bills,  Ac.,  and  credit  him  with  the  amount,  agreeing  he  might 
use  the  moneys,  and  he  agreeing  to  pay  their  drafts  on  him,  when  presented,  and 
interest  on  the  balances,  at  the  rate  of  five  per  cent  They  continued  to  act  under 
this  agreement,  and  on  the  13th  of  August  1857,  the  plaintifb  remitted  to  defend- 
ant a  draft  for  $4,000,  payable  the  25th,  to  be  collected  and  passed  to  their  credit, 
under  this  agreement  Defendant  received  it  on  the  15th,  and  collected  it  on  the 
26th,  and  used  the  money;  on  the  24th  he  knew  he  was  insolvent,  and  on  the 
morning  of  the  25th,  avowed  his  purpose  to  suspend,  and  did  soon  afto  the  $4,000 
was  collected.  BM^  that  defendant  did  not  receive  the  money  in  a  fiduciary 
eapacity.  His  fiulure  after  he  received,  and  before  the  maturity  of  the  draft,  did 
not  annul  the  agreement  between  him  and  the  plaintifl^  or  convert  him  into  a 
trustee.  AUo^  that  he  did  not  convert  the  money  to  his  own  use,  "wrongfully," 
within  the  meaning  of  that  word,  as  used  in  the  Code^  nor  was  he  guilty,  in  judg- 
ment of  law,  of  a  fhkud,  in  using  the  money ;  nor  was  he  guilty  of  a  fraud,  in  incui^ 
ring  the  obligation  to  pay  the  $4,000  to  the  plainUf&  Therefore^  also^  held,  that 
the  defendant  could  not  be  held  to  bail,  in  an  action  to  recover  the  $4,000,  he 
having  failed  to  pay  it,  on  a  demand  made  subsequent  to  his  failuie.  (Buanng  agt- 
Thompson,  15  Bow.  97.) 

Affecting  all  the  parties  eqnallT.— It  is  not  necessszy  that  various 
causes  of  action  in  one  complaint  should  affect  all  the  parties  eguoUy.  It  is  enough 
that  they  affe6t  all,  though  in  unequal  degrees.  That  is  the  case  wherever  there  are 
various  incumbrances  in  a  foreclosure  suit,  or  persons  having  diverse  interests  as 
the  owner  of  the  fee,  and  dowress  or  lessees,  Ac.  In  this  case  it  was  hddf  on  de- 
murrer to  the  complaint,  that  considering  the  statements  in  the  complaint  to  be  true, 
the  plaintiff  had  one  cause  of  action  against  the  defendants,  and  that  was  a  right  to 
a  Uen  on  the  lands,  flrst^  for  the  value  of  the  plaintiff's  share  of  the  estate,  or  $850 ; 
and  secondly,  for  $1,000  loaned  by  her  to  defendant  Beck :  or  if  the  two  liens  were 
to  be  deemed  within  section  167  of  the  Code  several  causes  of  action,  they  both 
might  be  considered  on  contract,  or  both  as  injuries  to  property,  or  clearly,  both  as 
on  transactions  oonneoted  with  the  sanu  subjed,  viz :  the  land.  The  plaintiff  relying 
on  fraud  as  the  basis  of  her  relief  as  to  both  transactiona  {YwiMmU  agt  Beck,  15 
Bow.  833.) 

Against  i«lnt  stock  companies  and  corporations.— Where 

the  plaintiff  in  the  first  count  in  his  complaint  against  the  defendants,  who  were 
president,  viee-president  and  treasurer  of  the  Parker  Yein  Coal  Company,  alleged 
that  the  company  were  authorized  to  issue  stock  to  the  amount  of  $3,000,000,  in 
shares  of  $100  each ;  that  the  stock  at  the  time  of  the  acts  complained  of,  was 
worth  par  in  the  market,  or  nearly  so,  and  in  its  intrinsic  value,  and  that  but  for , 
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tbtt  acts  of  the  dafendniB  it  would  hsTe  oontinaed  to  be  lo;  tiiAt  the  plaintiff  par- 
dbmaed  S<M  shares  of  the  stock  between  2Yth  of  October,  1853.  and  26th  of  Febniaiy, 
1854,  and  still  owned  the  same ;  that  at  that  time  the  oompan/s  property  was 
vorth,  at  least,  $3,000,000;  that  the  defendants  Ihiadalently  iasaed  128,000  shares 
of  tke  slock  bejond  what  the  company  was  authorized  to  isBue^  and  realised  from 
tba  aale  $1,300,000,  which  th^  oonrerted  to  tiieir  own  .use ;  and  that  bj  this  over^ 
iasoai,  the  genuine  stock  was  rei^dered  valueless,  and  became  unsaleable  in  ths 
nsarksc ;  and  the  plaintUTs  shares  had  been  rendered  thereby  wholly  unsaleable 
and  ▼Bloelees.    MM^  that  by  the  decision  of  the  court  of  sppeals,  the  company  was 
not  fiaUe  for  the  stock  thus  over^issued.    This  count  wss  not  therefore  liable  to  the 
objectioa  that  the  company  should  sue  for  the  wronff.    ffeU  also,  that  on  the  alle- 
gatk»  that  by  the  acts  of  the  defendants  the  stO(S:  had  become  vaktdtss  to  the 
piauLtiff ;  and  not  averrtug  what  the  plaintiff  paid  for  the  stock,  the  objection  was 
one  not  to  be  taken  by  denuur^f  but  on  a  motion  to  make  the  complaint  more 
definite.    Then  it  would  result  that  by  the  fraudulent  acts  of  the  defendants  ther 
had  made  the  stock  of  the  plaintiff  valueless  to  hiuL    This  was  an  lz\]ury  which 
was  peculiar  to  the  plaintiiC  as  regarded  tiie  stock  owned  by  him.    He  could  not 
join  the  other  stockholders  with  him,  because  they  did  not  own  the  diares  of  their 
Btock  jointly,  but  separately.    Where^  in  the  second  count  of  the  complaint,  the 
liSaintiff  alleged  that  at  the  times  of  the  purchase  of  the  stock,  the  defendants  made 
fidae  representations  respecting  the  character  and  value  of  the  stock,  and  the  then 
position  of  the  company ;  representing  that  the  aiSurs  of  the  company  were  in  a 
good  and  proq;»erou8  condition,  and  wholly  withholding  and  concealing  from  the 
ptlaintiff  the  fact,  that  they  had  theretofcve,  and  were  then  making  the  over-issues  of 
stock ;  that  the  defendants  made  such  false  statements  for  the  purpose  of  inducing 
various  pvties,  and  partioulariy  the  plaintLS;  to  purchase  Utfgely  of  the  stock ;  that 
the  plaintiff  was  influenced  thereby  in  making  the  purchases,  snd  did  not  know  of 
the  over-issue^  and  that  by  such  over-iwue  the  shares  of  the  stock  had  become 
valueless  to  the  plaintift    EM,  that  this  count  was  for  a  false  representation,  made 
not  (as  was  ooomion)  to  the  $dUr  of  goods,  but  to  a  Imyer  of  property.    To  sustain 
it,  the  same  fiusts  must  concur  as  in  an  action  for  a  ihlse  representation  of  the  credit 
of  a  buyer.    The  representation  must  be  false  in  foot  and  so  known  to  the  defend- 
ant— must  have  becni  made  with  the  intent  to  deceive  the  plaintifK|  and  must  have 
produced  that  effect,  and  have  caused  loss  to  the  plaintiff;   and  the  pleading 
must  state  what  the  felse  representation  wasb    Edij  also^  that  it  was  not  essential 
that  the  representation  should  be  addreawd  direotiy  to  the  plaintiff    If  it  were 
made  wltii  the  intent  of  its  influencing  every  one  to  whom  it  might  be  oommuni* 
cated,  or  who  might  read  or  hear  of  it,  the  latter  class  of  persons  would  be  in  the 
same  position  as  tliose  to  whom  it  was  direotiy  conuDunloated ;  but  they  must  have 
eome  to  a  knowledge  of  it  before  their  purchase.    In  all  such  oases,  it  is  essential 
that  the  false  r^reeentation,  or  the  concealment  which  made  the  partial  statement 
practically  felaey  should  be  made  with  the  intent  to  deceive.    Bdd,  on  the  assump- 
tion that  everytiiing  stated  in  this  count,  alUiough  improperly  stated,  was  true,  and 
applying  the  rules  stated  to  such  cases,  there  could  be  but  little  doubt  of  the  de- 
iendaati^  liability.    Although  good  on  demurrer,  it  was  so  indeflnite  ss  to  require 
amendment  in  the  particulats  indicated.    The  third  count  alleged  the  purchases  of 
tiie  stock  by  the  plaintiff,  and  the  ov«>issue  of  the  stock,  both  before  and  after  the 
plaintiff's  purohases;  that  the  certificates  for  the  unlawful  stock  were  shnilar  to 
those  for  the  lawAil ;  and  that  the  plaintiff  believing  them  to  be  certificates  of  law- 
ful stock,  purchased  200  shares  of  them,  and  paid  large  sums  for  them,  and  that  he 
afterwards  discovered  that  they  were  spurious.    HM^  that  this  loss  was  clearly 
indindual  to  the  plaintift    The  objection  that  he  did  not  allege  that  he  bought  <^ 
the  defendants,  and  that  he  had  his  remedy  against  the  seller  of  the  stock,  was  not 
well  taken,  because^  at  common  law  a  tort  feasor  when  sued  oould  not  plead  the 
non-joinder  of  his  co-tort  feasors.    The  principle  of  the  rule  was,  that  the  wrong- 
doer was  not  entitled  to  the  aid  of  a  court  to  call  on  others  to  eonstitute  and  bear 
a  part  of  tiie  penalty  for  whksh  he  also  was  liable  for  his  wrong  doing.    Much  less 
oould  he  say,  when  aued,  that  there  was  another  party,  who  was  entirely  innocent 
but  whom  he  had  deceived,  and  who  in  oonsequenoe  had  innocentiy  transferred 
what  be  supposed  to  be  of  value  to  the  pUuntlff;  and  that  the  plaintiff  must  there- 
fore have  recourse  to  that  person,  and  not  to  the  wrongdoer  himselfl    Nor  Is  the 
oljeetion  vslid  that  titedafendaati^  if  guilfy,  an  liaUe  to  the  person  to  whoa 
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sold  the  property,  and  that  a  cause  of  action  for  a  tort  cannot  be  assigned.  Beeanae 
first,  the  first  purchaser  maj  hare  passed  the  stock  awaj  for  its  full  value,  and  so 
have  suflTered  no  loss ;  he  assigns  then  not  the  tort,  but  the  stoclr,  to  the  present 
plaintiff,  and  the  present  plaintiff  is  the  first  person  who  sufiers  anj  loss  by  the 
firaud ;  second,  the  spurious  ceriiflcatee  were  the  acts  of  the  defendiuits ;  (in  this 
unlike  the  defendants  in  the  New  Haven  RR.  Co.  catty)  by  the  certificates  the 
defendants  (not  the  company)  represented  to  every  person  who  received  them  that 
they  were  genuine ;  and  this  representation  they  made  as  much  to  the  plaintiff  as 
to  the  original  purchaser;  third,  these  certificates  pass  by  a  power  of  attorney  in 
blank  as  to  the  name  of  the  purchaser,  the  defendants  so  passing  them,  authorised 
the  insertion  of  the  name  of  the  plaintiff  as  the  immediate  purchaser  from  them,  or 
from  their  agent,  and  made  him  thus  the  immediate  contracting  party  with  them. 
This  count  held  good.  As  the  causes  of  action  were  all  founded  in  tort,  the  several 
counts  were  properly  joined.  {Mead  agt.  Mdliy  1§  How.  347.)  Where  parties  have 
been  induced  to  enter  into  contracts  of  insurance  upon  a  fradulent  representation 
by  the  agents  and  officers  of  the  company  in  regard  to  its  capital,  or  pecuniary 
resources  and  ability,  or  any  other  matter  which  rightfully  influenced  them  in  the 
negotiation,  they  may  be  relieved  against*  their  contracts ;  but  it  not  being  neces- 
sary for  their  protection  to  go  beyond  that  and  declare  the  non-existence  of  the 
corporation,  for  any  purpose,  it  should  not  be  done.  If  the  plaintiffs,  in  such  a  case^ 
have  shown  the  corporation  to  be  acting  under  a  diarter  or  an  authority  apparently 
valid,  and  really  so  unless  impeached  by  something  outside  of  the  record  evidence 
of  its  corporate  existence  and  depending  upon  proof  crfiumie,  and  have  thus  fur* 
nished  prima  facU  evidence  of  the  incorporation,  they  cannot  go  behind  that  evi- 
dence, to  show  that  the  company  was  got  up  in  fraud  or  mistake,  or  was  irregu- 
larly brought  into  existence.  (Jbnes  agt  Dana,  24  Barb.  396 ;  <md  Ht  Cross  agt 
SackeU^  16  How,  62.) 

Election  of  action  and  mpplemeutary  proceeding!. — 

Where  the  plaintiff  had  as  a  judgment  creditor,  commenced  proceedings  supple- 
mentary to  execution,  against  the  defendants ;  and  subsequently  commenced  «h 
action  against  the  same  defendants  to  set  aside  an  assignment  made  by  one  of  the 
defendants  to  another  defendant,  as  fraudulent  and  void ;  held,  on  motion  to  compel 
the  plaintiff  to  elect  between  the  two  proceedings,  and  to  proceed  in  one  only,  that 
the  motion  must  be  denied.  Being  doubtful  whether  under  any  circumstances  this 
would  be  the  proper  course,  to  compel  a  plaintiff  to  elect  between  a  valid  and  invalid 
proceeding.  (Ibylor  agt  FerssSf  16  How,  417 ;  and  ses  Hastings  agt.  Thurston,  18 
How.  530.) 

Foreign  corporations,  dec— The  plaintiff  in  this  case,  as  a  judg- 
flCient  and  execution  creditor  of  the  Washington  Stone  Dressing  Company,  a  cor- 
poration organized  under  the  general  law  of  Connecticut,  regulating  joint  stock 
corporations,  brought  his  action  against  the  defendants,  subscribers  and  shareholders 
of  stook  in  such  corporation,  alleging  fraud  on  the  part  of  the  defeudants  in  making 
and  carrying  out  a  oertain  agreement  between  the  defendants  and  other  persons  in- 
terested in  the  purchase  of  stock  of  said  corporation,  which  fraudulent  agreement,  as 
alleged,  was  contrary  to  the  statute  law  of  Connecticut,  and  demand^  judgment 
for  $3,718.69 ;  held,  on  demurrer,  that  to  sustain  the  suit,  the  court  must  see  that 
the  following  points  are  plainly  established :  Ist  That  the  corporation  could,  in 
Connecticut,  succeed  in  su^  a  suit  2d.  That  it  is  clear  the  subscription  of  the  stock 
in  the  manner  charged  was  illegal.  3d.  That  it  is  clear  it  was  incapable  of  ratifica- 
tion of  the  directors  or  stockholders ;  or  if  capable,  has  not  been  ratified.  4th.  That 
a  demand  for  payment  in  money  can  be  supported,  and  that  a  forfeiturevof  the 
stock  is  not  the  only  remedy,  and,  6th.  That  such  an  action  could  be  brought  there, 
without  making  it  on  behalf  of  creditors  at  lai^ge,  and  against  stockholders  generally. 
And  it  is  no  objection  to  this  view  that  some  of  the  points  suggested  appear  to  be 
(though  not  really)  matters  of  law.  The  right  to  mike  calls  upon  members  of  a 
corporation,  and  collect  the  amount  of  their  subscription,  is  a  franchise  conferred 
by  the  state  creating  the  corporation;  and  a  flranchise  connected  with  property. 
TtkQ  legality  of  the  ^w  of  another  state  which  deprives  the  corporation  of  this  right 
without  being  heard  in  its  assertion,  is  doubted.  {McDonongh  agt  Phelps,  15  How. 
372.)  The  title  to  t^e  rights  of  action  against  a  corporation  on  its  dissolution,  as  to 
the  personal  estate,  passes  either  at  oommon  law  to  Xhe  people  of  the  state,  or  under 
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the  fltatate,  to  a  nee^Mr  appointed  hy  the  coart  to  wind  np  its  •fifura.    A  ereditor 
of  macYk  corporation  (in  another  state,  with  Jadgment  and  execution  returned  uu- 
BatSafied)  cannot,  therefore,  auatain  an  action  against  such  corporation,  unless  he 
tiiowa  (in  his  complaint,)  that  the  r^t  of  action  does  not  pass  to  the  people  of  the 
state  under  which  it  is  incorporated,  or  to  a  receiTer  under  its  laws,  or  that  the 
state  cannot,  or  refuses  to  give  relief^  or  that  tiie  receiver  colludes  with  the  defend- 
ants, or  that  no  receirer  can  he  appointed.    (Tinkham  agt  Bor$t^  15  How.  204.) 
The  plaintiff,  in  his  oomplaint  in  this  case,  stated  what  he  thought  was  necessary  to 
charge  the  defendants  with  a  combination,  as  members  of  a  vigilance  committee  in 
San  FraocSaco,  California,  to  injure  the  plaintiff,  by  his  arrest  and  imprisonment,  and 
deportation  and  banishment  fiom  that  state,  and  the  decision  of  the  court  upon  mo- 
tion to  strike  ont  portions  of  the  complaint,  shows  what  averments  and  matter  thej 
thought  it  necesaary  to  strike  out,  and  what  should  stand.    (MtAony  agt.  J)ow8^  15 
Bbv.  261.)    An  averment  in  a  complaint  npon  a  protested  bill  of  exdiange,  that 
the  plaintiff  is  duly  authorised  to  bring  an  action  on  behalf  of  the  foreign  banking 
company,  (the  owners  of  the  bill,)  as  one  of  its  registered  officers,  is  a  condusion 
of  law  merelj.    He  should  set  forth  the  existence  and  terms  of  the  act  under  which 
the  bank  waa  organised,  and  an  authority  given  to  him  as  one  of  its  registered  offi- 
cers to  soe  on  its  behal£    Without  this,  the  coroplsint  is  insufficient.    If  it  should 
appear  that  such  an  authority  was  given,  the  plaintiff  could  maintain  the  action  in 
his  own  name,  on  behalf  of  the  bank,  not  only  on  grounds  of  international  comity, 
but  as  a  trustee  of  an  express  trust,  within  a  reasonable  interpretation  of  the  Code. 
(ifyers  agt  MachadOj  14  Bow.  149.)    Where  an  action  is  brought  by  tk  foreign  eorpo* 
ration  on  a  contract  which  has  not  been  made  with  them  in  their  corporate  capa- 
city, and  by  their  corporate  name,  the  complaint  must  allege  l^e  ineorporaiion  of  the 
plaintifih.      {Oonnecticui  Bank  igi.  Smiih,  11  How.  487.)     In  an  action  against  a 
fhreign  factor  to  recover  the  proceeds  of  sales  effected  by  him,  the  complaint  must 
allege  a  demand  and  refusal  before  action  commenced.    (WaUiin  agt.  CrafU,  2  Ahh, 
S03;afKiseeJfiwf  agtiSftonrum,  liRlll75;  CTZorl; agt  TAorp,  3 Botio.  680.) 

Fmlte  irarraiity* — An  action  on  the  case  in  the  nature  of  deceit  will  lie 
fbr  a  false  warranty  on  a  sale  of  goods,  where  the  warranty  is  expressly  made, 
althoDgh  an  action  of  assumpsit  may  be  and  usually  is  resorted  to.  In  such  an 
action  it  is  not  necessary  to  allege  or  prove  that  there  was  fraud  on  the  part  of  the 
sd3er.  It  is  enough  to  aver  and  prove  that  the  warranty  is  false.  11  fhtud  be 
averred,  it  is  not  necessary  that  it  should  be  proved  to  sustain  the  action.  {F\)wUr 
agt  AhramB,  3  E,  2).  SmUK,  1.) 

BlegligeiM^. — ^Where  a  railroad  voluntarily  undertakes  to  convey  a  passenger 
upon  their  road,  whether  with  or  without  compensation,  if  such  passenger  be  in- 
jured by  the  culpable  negligence  or  want  of  skill  of  the  agents  of  the  company,  the 
latter  is  liable,  in  the  absence  of  an  express  agreement  exempting  it.  Where  a  pas- 
senger is  carried  gratuitously,  the  liability  of  the  carrier  for  an  injury  caused  by 
gross  negligence,  arises  not  from  any  implied  contract,  but  from  the  violation  of  a 
duty  imposed  by  the  circumstances.  Per  Seldkk,  J.  {NoUon  agt.  WesUm  BR.  Co^ 
16  jr.  T.  R  444.)  Degrees  of  negligence  are  matters  of  proof  and  not  of  averment 
The  general  allegations  of  negligence,  want  of  care  and  skill,  Ac.,  are  sufficient, 
wheUier  the  defendant  is  liable  for  ordinary  or  only  gross  negligence.  (NoUon  agt. 
Wettem  RR  Co.,  \1i  N.  T.  R  A^^\  and  set  Richard*  agt  WeilcoU,  2  Botw.  589;  Thy- 
hr  9^  Aikadic  Muk  hks.  Co.,  2  Botw.  106;  Sempstead  tst,}fewTork  Central  RR. 
Ox,  28  Barb,  486.) 

Frandnlent  repretentatlonus*— A  fraudulent  representation  by  a 
lessee  of  a  house,  as  to  the  amount  of  rent  paid  by  him  under  his  lease,  will  not 
avoid  a  contract  made  by  the  lessee  for  hiring  to  a  third  party  a  part  of  the  same 
premises,  at  a  specified  rent,  because  it  is  within  the  power  of  the  latter,  by  personid 
examination,  to  ascertain  the  value.  A  party  cannot  avoid  a  contract  on  the  ground 
that  he  was  induced  to  enter  into  it  by  fraudulent  representations,  where,  aftsr  dis- 
covering the  fhrad,  he  has  continued  for  a  length  of  time  in  the  enjoyment  of  some 
or  any  benefit  derived  fk>m  such  contract.  [Roionbaum  agt  Gwiiefy  3  E.  D.  Smith, 
203.)  A  purchaser's  neglect  to  disclose  his  insolvency,  is  not  sufficient  to  maintain 
«  an  action  founded  on  false  representations  on  his  part  And  an  action  for  the  re- 
sdasion  of  a  contract  of  sale,  on  the  ground  of  fraud,  cannot  be  maintained  by  the 
endor  while  he  retwas  any  part  af  the  oonsideTatio&  received  by  him  from  the 
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ptuchasen.  (PUkgr  agt,  Conmi,  t  S.  D,  SrnUh,  199.)  "To  wpwont  of  ft  maa 
entirely  flolvent^  that  yon  baire  examined  into  hii  affaixsi  and  oonaideTed  him 
solvent,  and  worthy  of  credit,  and  that  he  ia  going  on  well,  when  all  you  know  of 
his  business  condition  is,  that  he  owes  a  large  sum  of  money,  is  actionable,  if  the 
representation  was  made  from  bad  motiyes,  in  order  to  induce  a  credit.  In  AUen 
agt.  Addinffton,  (II  WeneL  3t4,  386,)  the  court  for  the  correction  of  errors  dedded, 
that  in  an  action  of  this  kind  tiie  plaintiff  must  arer  that  the  false  repiesentation  was 
made  with  an  intention  to  deoeire  and  defraud  hhn.  Under  our  present  system  of 
pleading,  I  oonoeiTC  that  a  complaint  should  contain  the  substance  of  a  declarar 
tion  under  the  formar  system.  It  is  sufficient^  however,  that  the  requisite  allegation 
can  be  fairly  gathered  fh>m  all  the  aTcrments  in  the  complaint^  though  the  state* 
ments  of  them  be  argumentatiTe,  and  the  complaint  deficient  in  technical  languagei" 
PtfrDENio,  J.  (fbdrifikie  agt.  jSfmcA^  3  Xank  332.)  Where  the  plainti£(  in  his  com- 
plaint, states  the  circumstances  under  which  a  defendant  made  an  asngnment  for 
the  benefit  of  creditors,  and  seta  forth  the  whole  aaaigament,  and  then  allegea  that 
it  is  fraudulent  and  void  on  its  &ce,  it  is  sufficient^  d^fimk  mid  ctriain.  That  1%  it 
is  not  necessary  to  allege  and  state  why,  and  for  what  reaaoo,  the  aasignment  ie 
fraudulent  and  void  on  its  &ce.  And  so  the  allegation  (following  the  above)  in  the 
complaint,  that  the  assignment  was  made  with  intent  to  hinder,  delay  and  defraud 
creditors,  hdd  sufficiently  definite  and  certsia  (Ha$Hng§  agt  Thurtto^n  18  JEbw, 
530.)  In  an  action  for/otoe  andfrmuiuleiU  r^preamUatiaiu,  the  complaint  must  state 
what  the  representations  were^  that  the  court  may  judge  if  they  were  sufficient  to 
mislead ;  otherwise  the  plaintiff  does  not  show  a  cause  of  action.  It  should  also 
state  that  they  were  made  with  intent  to  deceiTC  and  defraud  the  plaintiff.  In  such 
an  action,  where  one  count  in  the  complaint  is  against, part  only  of  several  defend- 
ants—while other  counts  set  up  causes  of  action  against  all  of  the  defendants,  it  is  a 
mi^oincUr  of  actions,  as  the  cauaes  do  not  "  aflbct  all  the  i>artiea  to  the  action.'* 
{Owk,  §  167.)  {WellB  agt  JeweU,  11  Bow,  342.)  Where  the  plaintifi;  in  hia  com- 
plaint, alleged  that  under  the  falsiB  representations  of  Uie  defendants,  that  only  the 
legitimate  number  of  shares  of  stock  of  the  company  had  been  issued,  he  bought 
stock  of  the  company  at  a  certain  time,  but  omitted  to  show  or  allege  that  ai  thai 
Uime  the  stock  had  been  over-issued,  and  showed  that  the  over-issue  was  after  he 
bought ;  Jiddf  that  the  complaint  waa  fatally  defective  in  ahowing  title,  or  right  to 
bring  the  action.  It  was  material  to  the  plaintUTs  case,  so  fiaf  as  he  relied  on  • 
false  representation,  to  show  directly  that  the  representation  was  untrue  when  made. 
{Bell  agt  MaUf  II  Bow,  264.)  Deceit  or  fraudulent  representations,  acoompoiied 
by  damage,  oonstitute  a  good  ground  of  action  in  respect  to  a  sale  of  lands  as  of  per- 
sonal property.  {OrandaU  agt  Brandt,  S  Ahh.  162.)  Where  the  complaint  shows 
by  its  allegations,  a  false  representation— -known  by  the  paxty  making  it  to  be  frJse-— 
made  as  the  foundation  of  a  contract  with  a  person  deceived  thereby,  and  damages  • 
in  consequence  of  muh  deception,  it  states  a  sufficient  canse  of  action  for  a  iUse 
representation.    (Bobinaon  agt  FUnt,  16  Bew.  340.) 

Fraud. — ^Where  the  pleadings  raise  a  question  of  fraud  in  relation  to  the  acta 
of  a  board  of  public  officers,  and  the  evidence  on  trial  goes  only  to  show  an  irregu- 
larity without  fraudulent  intent,  the  court  is  not  bound  to  submit  it  to  the  jury  as 
an  open  question.  Fraud  in  judicial  proceedings  can  never  be  predicated  of  a  mere 
emotion  of  the  mind,  disconnected  with  an  act  occasioning  an  injury.  When  im* 
puted  to  the  acts  of  inspectors  of  election,  it  implies  an  illegal  and  wrongfol  act 
purposely  committed.  {People  agt  Cook,  4  3dd.  67.)  Where  a  vendor  seeks  te 
avoid  a  contract  of  sale,  on  account  of  the  fraud  of  the  purchaser,  he  must,  in  order 
to  recover,  show  that  he  has  returned,  or  tendered,  the  oonaidenition  received  from 
the  purchaaer.  And  sueh  return  or  tender  must  be  made  promptly.  A.  delay  of 
four  years  will  be  held  a  confirmation  of  the  contract  Where  a  complaint  alleged 
that  the  plaintiff  sold  a  horse  to  the  defendMit,  and  received  in<»nsideration  there* 
for  a  promissory  note  made  by  one  W.,  the  defendant  warranting  that  W.  waa 
responalble  and  the  note  collectable;  and  the  plaintiff  averted  that  W.  waa  insol- 
vent, and  demanded  judgment  for  the  amount  of  the  note;  heU  that  the  actioa 
was  to  be  regarded  as  brought  to  recover  on  the  eoniraet^  and  that  consequenUy 
the  plaintiff  could  not  recover  on  the  ground  of  fraud  in  the  transfer  of  the  note. 
{Fisher  agt.  FredenhaUf  21  Barh.  82.)  In  equity  a  party  cannot  avail  himself  of 
evidence  tending  to  prove  a  transaction  fraudulent  where  no  charge  of  fraud  is  made 
in  the  pleading.    {Chaittmique  Oo.  Batik  agt.  White,  2  £1^  236.)     Where  the 
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dtiendaat  wm  amsM  imdar  MOtioii  1ft  of  the  (M%  (mb.  ^)  for  frmchaleiitiy  oon- 

tracoQ^  a  debt,  in  oblaiiuDg  goods;  and,  after  litigadiig  the  charge,  was  held  to 

bail,  and  for  want  of  bail  was  imprisoned ;  and  subsequently,  a  complaint  in  as- 

6Diiis|ift  for  goods  sold  and  deUrered,  without  an  ayerment  that  they  were  obtained 

by  fraudulent  roprceontationa,  was  served-^udgment  in  assumpsit  merely  entered 

by  defknlt— -execution  issued  against  the  defendant's  property  and  returned  unsat- 

iJS«d ;  held,  that  the  defendsnt  be  diacharged  from  in^pfidommmL    The  oompUuni 

did  not  sTer  any  ftand,  nor  the  judgment  ttnd  that  any  (huid  had  been  committed; 

wba^  is  oosenlial,  under  the  abore  section,  to  hold  the  body  of  the  defendant 

Filial  impriaoBment  for  fraud  cannot  be  intended  or  tolerated,  without  the  oppor- 

tUBity  to  teat  the  truib  of  the  alleged  fraud  before  a  jury.    {Marrii  act  CImm^  10 

How.  259.)    If  fraud  be  averred  in  an  action  for  false  warrant  of  a  sale  of  good% 

it  is  not  necessary  that  it  should  be  prored,  to  entitle  the  plaintiff  to  maintain  the 

aelion.    {IbwUr  agt  Abrwm,  3  JK  2>.  SmUhf  1.)    Where  one  alleges  fraud  in  a 

eoBtract  of  sale,  hU  declarations  made  subsequently  may  be  prov^  to  show  his 

affirmance  of  the  contract  with  fbll  knowledge  of  the  footsu    {JBtemmm  agt  Wymtm, 

4  SAL  128.) 

False  imprisomneat.— By  a  statement  of  fiicts  constitutiDg  the  cause 
of  action,  in  a  complaint,  under  the<142d  section  of  the  Code,  it  is  not  intended  that 
the  evidence  upon  which  the  recoTery  is  to  be  bad,  nor  the  circumstances  in  detail, 
which,  when  taken  together,  will  juit&y  the  conclusion  that  a  wrong  has  been  com- 
mitted, or  that  a  cause  exists  for  which  an  action  can  be  maintained,  should  be 
stated.  It  is  not  true  under  the  new  order  of  things  any  more  than  under  the  old. 
that  a  pleading  may  contain  the  evidence  or  Ihe  circumstancia  of  (he  ca$e  in  deUnk 
Thus,  where  the  complaint,  In  an  action  for  fiilse  imprisonment,  stated  at  great 
length  aQ  the  circumstances,  and  the  particular  iDstrumentality  by  which  the  plain- 
tiff was  restnuned  of  his  liberty,  heldf  that  it  should  aU  be  stricken  out  The  mode 
of  stating  a  cause  of  action  heretofore  in  use  in  such  a  case,  is  all  that  is  necessaiy. 
(Sham  agt  Jayri^  4  Bow,  119.)  Motions  to  strike  out  parts  of  a  pleading  as  irre- 
kr?aat  or  redundant  are  not  to  be  encouraged  unless  it  is  manifest  to  the  court  that 
it  would  be  to  ihepr^udiee  of  the  party  who  has  to  answer,  to  stffer  the  objection- 
able  matter  to  remain.  The  plaintiff  in  his  complaint  In  this  case,  stated  what  he 
thought  was  neonswsry  to  charge  the  defendants  with  a  combination,  as  members  of 
a  vigilance  oommittee  in  San  Francisco,  California,  to  injure  the  plaintiff,  by  his 
srrest  and  imprisonment,  and  deportation  and  banishment  from  that  state,  and  the 
deeinon  of  the  court  upon  motion  to  strike  out  portions  of  the  complaint,  shows 
what  arennents  and  matter  they  thought  it  neceisary  to  strike  out,  and  what  should 
stand.  {Mokny  agt  I>ouu,  16  Bow,  261.)  Where  a  complaint  charged  that  the 
defendant,  without  oause,  caused  the  plaintiff  to  be  arrested  and  sent  to  priion,  and 
detained  there  until  the  enforced  payment  of  a  sum  for  his  deliverance;  and  an 
snswer,  which  stated  in  proper  form  that  the  plaintiff  was  brought  before  the  de- 
fendant, charged  with  an  offence  which  the  defendant  had  jurisdiction  to  try  and 
decide,  a  trial,  according  to  law,  and  a  decision  which  ho  was  competent  to  make^ 
and  the  issuing  of  process  to  enforce  it,  and  that  the  imprisonment  wss  by  virtue 
thereof,  and  in  execution  of  such  decision;  hdd  sufficient  (WtUia  agt  BavemeyeTf 
6  i>K€r,  447 ;  oimI  M0  MiOer  agt  Foley,  28  Barb,  630;  Wdldheim  agt.  Sickel,  1  BOL 
45.) 

F«r  isinri^B  caoslBg  deatll.— The  sot  of  December  13,  1847,  pro- 
viding for  compensation  for  causing  death  by  wrongAil  act,  neglect  or  default,  limits 
the  damages  to  be  recovered  to  a  just  and  fair  compensation,  with  respect  to  the 
pecuniary  injuiy  resulting  to  the  wife  and  next  of  kin  of  the  deceased.  If  there  is 
neither  wife  nor  next  of  kin,  there  can  be  no  such  pecuniary  damages  to  be  reco- 
vered, as  the  set  contemplates.  (Zmou  agt.  B.  7,  CetUrol  BB,  Co.,  21  Bmh.  245.) 
The  statute  which  giyes  a  right  of  aotion  to  the  personel  representatives  of  a 
deoassed  plaintiff)  under  the  act  "requiring,  compensation  for  causing  death  by 
wrongful  act,  neglect,  or  defeult,"  {Sen,  taws,  1847,  p,  676,)  does  not  extend 
that  right  b^ond  the  defendant  or  wrongdoer  peraonaUif,  The  common  law  rule, 
that  the  remedy  for  injuries  to  the  person  dies  with  the  wrongdoer,  remains  un- 
changed  Thefefore,  where  a  defendant  in  such  action  dies  pending  the  action, 
before  verdict,  the  action  is  not  sustainable  agahist  his  personal  representatives. 
The  plahitiff's  remedy  is  gone.    It  does  not  help  the  difficulty  that  the  defendant^ 
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when  the  alleged  injuriea  oeeurred,  was  acting  in  the  eapadtjrof  acairier,  and  thus 
ewed  a  datj  to  the  plaintiff  upon  which  an  action,  in  fonn  ax  oonirtKiUj  nught  be 
maintained.  For  it  is  only  because  the  plaintifTs  action  is  for  a  foron^,  that  be  i« 
able  to  maintain  it  under  the  statute,  as  against  the  defendant  himself.  (Narlan  agt^ 
WistDoU^  14  How.  42.)  The  contraiy  of  this  is  held  in  several  cases  following:— 
ffeldy  that  an  action  against  a  common  carrier  of  passengers,  brought  by  the  per- 
sonal representatiTee  ^  the  plaintiff,  lolled,  claiming  damages  under  this  statute, 
might  be  properly  brought  on  cowtracL  That  is,  the  abo\re  statute  (section  second) 
by  defining  the  claim  of  the  personal  representatiTee,  to  be  founded  on  the  hu  q^ 
pfoperty,  brings  the  case  clearly  within  the  rules  allowing  a  waivet  <if  the  iort^  and 
a  8uii  on  (he  conJbrofii,  {Does  the  Code  admit  of  djfereni  forms  of  action  on  sybaianr 
HaUy  the  tame  fadi  oant^iiuMmQ  the  eaiuae  cf  action  f  If  the  tort  w  not  admitied  on 
the  gtalemeni  of  faetSf  can  it  he  waived  t  Repobtbb.)  BM,  consequently,  that  such 
an  action  on  contract  evrvives  againet  the  exeeutora  of  (he  d^iendanL  (Doidt  agt  Wt»> 
waUf  15  How,  128.)  An  action  cannot  be  sustained  under  the  laws  of  1847  (Seee. 
Latufty  1847,  p,  676)  by  a  plaintiff  a»  admimstraJlor  oi  his  deceased  wife,  for  alleged 
malpractice  and  injuries  received  by  her  ftom  the  defendant-  The  right  of  action 
is  vested  in  the  plaintiff  as  the  husband  of  his  wife,  and  not  as  administrator.  {Lynch 
agt  Doxna^  12  How.  323.)  A  cause  of  action  for  carelessness  and  negligence,  by 
means  of  which  injury  and  death  ensued,  may  and  should  be  stated  in  one  count  in 
the  complaint  The  plaintiff  is  not  permitted  under  the  present  system  of  pleading, 
to  put  into  his  complaint  different  counts  for  the  same  cause  of  action,  yarying  them 
as  to  form  and  manner  of  statement  (See^  to  the  same  effect^  the  several  reported 
cases  died  in  the  opinion.)  {Dickens  agt  ^  K  Central  RR  Co.,  13  How.  228.)  It 
is  no  less  necessary  now  than*formeriy,  to  set  forth  with  legal  precision,  all  the  sub- 
stantial facts  which  go  to  make  up  the  cause  of  action,  and  eapedally  where  a  new 
statutory  remedy  is  invoked,  in  onler  to  support  the  plaintiff's  pleading.  An  action 
for  damages  by  the  legal  representative  of  a  person  killed  by  the  wrongful  act, 
neglect  or  default  of  a  wrongdoer-^common  carriei^— brought  under  the  statutes  of 
1847  and  1849,  is  sustainable  against  the  r^esenlaiives  of  the  wrongdoer,  because 
it  is  brought  for  the  enforcement  of  a  statutory  right  of  proper^.  The  survivorship 
of  such  an  action  is  founded  upon  the  idea  that  it  is  a  right  oi  property^  and  has  a 
determinate  pecuniary  value :  tliat  it  vests  absolutely  in  the  widow  and  next  of 
kin,  and  is  to  be  distributed  to  them  in  the  same  proportions,  as  the  personal  prop- 
erty  of  the  deceased ;  consequently,  survives  against  the  executors  or  administra- 
tors of  the  wrongdoer  by  the  express  words  of  the  Revised  Statutes.  (2  H.  S.  447, 
§  1.)  Therefore,  the  form  of  the  action,  whether  stated  as  upon  contract  or  for  a 
wrong,  or  both,  (as  in  this  case,)  is  not  material.  ( Tertore  agt  WiswaUj  16  How.  8.) 
The  common  law  rule  declares  that  the  mere  death  of  a  human  being  cannot  be  com- 
plained of  as  a  eivU  injury^  to  be  compensated  in  damages.  The  reason  o[  the  rule 
is,  actio  personalis  morttur  cum  persona.  Held,  that  an  action  at  common  law  by  a 
husband  for  the  loss  of  his  wife,  by  the  careless  and  negligent  act  of  a  third  party, 
(a  common  carrier,)  can  only  be  sustained  where  some  period  intervened  between 
the  time  of  the  injury  and  the  time  of  dissolution,  during  which  he  could  be  said  to 
have  suffered  the  loss  of  her  services  and  society,  and  incurred  expense,  and  under- 
went anxiety  and  distress  upon  her  account  Where  death  is  the  concomitant  of 
the  collision,  and  life  departs  at  the  instant  the  shock  is  received,  no  action  for  loss 
of  service  can  be  sustained,  because  there  is  no  time  during  her  life  when  it  can  be 
said  that  the  husband  has  lost  the  service  and  society  of  his  wife,  in  consequence  dT 
the  injury  comfdained  o£  {Orten  agt  The  Hudson  River  BaOroad  Co.,  16  How.  230.) 
But  an  action  instituted  under  the  statutes  of  1847  and  1849,  requiring  compensa- 
tion for  causing  the  death  of  any  person  by  vnx)ngfVil  act,  neglect  or  default,  may 
be  sustained  by  the  plaintiff  as  adminisiraior  of  his  deceased  wife,  for  the  loss  of  her 
life,  where  the  mother  of  the  deceased  is  the  next  of  kin.  ( Oreen  agt.  Hudson  River 
Raibroad  Co.,  16  How.  263.)  The  statutes  of  1847  and  1849,  giving  an  action  for 
eausing  death)  were  intended  to  regulate  the  conduct  of  corporations,  their  agentSi 
engineers,  Ac,  and  of  other  persons,  whilst  operating  or  being  m  this  state  only. 
Where  the  acts,  neglect,  and  default  complained  of^  which  resulted  In  death,  occur- 
red out  of  this  state,  and  within  the  jurisdiction  of  another  state,'  although  the 
plaintiff,  as  administratrix  of  the  deceased,  resided  in  this  state-— ^2(2,  that  these 
statutes  (1847-9)  did  not  intend  to  make  those  acts,  neglect,  and  default  the  sub- 
ject of  the  civil  remedy  given  by  them  here ;  therefore  the  complaint  showed  no 
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eame  of  action  mider  these  statutes— {rstwmn^  (he  deeuUm  in  (his  same  case  at  ept- 
dal  lermj  16  Haw.  1.)  It  is  not  to  be  presumed  that  the  legislature  intended,  for 
the  porposes  of  the  ciyil  remedy,  to  include  any  acts,  neglects,  or  defaults,  not 
intended  to  be  the  subjects  of  the  criminal  proceeding  mentioned  in  these  statutes. 
These  acts,  which  create  the  remedy  for  the  benefit  of  the  widow  and  next  of  kin, 
tbo  create  (he  wrong  ae  io  them.  The  common  law  gives  a  remedy  for  personal  in- 
juries or  torts,  whether  direct  or  conaequentiaL  A  party  who  has  suffered  a  per- 
sooal  mjury  or  tort  in  another  state,  and  comes  here,  br&gs  with  him  his  cause  of 
action,  and  can  recoyer  here,  upon  the  presumption  that  £be  common  law  prevails 
In  such  other  state,  and  he  could  have  recovered  there  had  the  action  been  brought 
there.  But  there  is  no  such  presumption  arising  upon  a  special  statute  giving  a  rem^y 
unknown  to  the  common  law.  (Beach  agt.  The  Bay  State  Bieamhoiu  Co.^  18  Bow. 
335 )  The  statute  {ch.  450  of  1847)  **  requiring  compensation  for  causing  death 
hy  wrongful  act,  neglect  or  default,"  gives  an  action  to  the  personal  representatives 
ef  the  person  whose  death  is  thus  caused,  whenever  such  person,  if  living,  might 
himself  have  maintained  an  action  for  the  injury.  Such  action  may  be  maintained 
by  the  administrator  of  an  infhnt,  who  had  no  wife  or  family  whom  he  was  bound 
to  support.  When  such  infant  leaves  a  mother,  the  sole  heir  and  next  of  kin,  en- 
titled to  his  estate,  and  no  debts  to  charge  such  estate,  the  mother  is  not  inconape- 
teot  as  a  witness,  as  the  person  for  whose  immediate  benefit  the  suit  is  prosecuted. 
The  interest  of  the  mother  in  the  damages  which  may  be  recovered  in  the  suit,  is 
one  citable  of  assignment.  It  is  to  be  received  by  her  in  the  course  of  administra- 
tion, and  stands  on  the  same  footing  as  a  distributive  share  in  any  other  ftind  of  the 
intestate's  estate.  (Quin  agt  Moore^  15  ^.  T.  R.  432.)  An  action  for  damages 
'*fi>r  causing  death  by  wrongAil  act,  neglect  or  default,"  (Laws  o/ 1847-9,)  can  be 
sustained  by  an  individual  as  administrator  of  his  intestate  moQiir  who  was  killed 
by  reason  of  the  negligence  of  the  agents  and  servants  of  the  defendant,  although 
the  deceased  was  a  widow  and  had  no  child  at  the  time  of  her  death,  under  the 
age  of  twenty-one  years,  or  relative  who  was  dependant  upon  her,  or  who  could 
have  any  legal  claim  upon  her  for  service  or  support  That  is,  the  right  to  main- 
tain actions  under  this  statute  is  not  restricted  to  cases  where  the  deceased  person 
leaves  a  widow  or  next  of  kin  surviving,  who  sustains,  or  may  sustain,  some  pecun- 
iary loss  by  reason  of  the  death  of  such  person.  For  section  two  of  the  act  declares 
that  ''the  amount  recovered  in  every  such  action,  shall  be  for  the  exclusive  benefit 
of  the  widow  and  next  of  kin  of  such  deceased  person,"  and  there  may  be  next  of 
km,  who  could  have  no  legal  claim  upon  such  person  if  living,  for  services  or  sup- 
port.   (Keiier  agt  N.  Y.  Central  RR  Ch.,  17  How.  102.) 

Policies  of  insurance. — Since  the  passage  of  the  act  relating  to  wagers, 
ftc,  (1  R.  S.  662,  §g  8,  9,  10),  it  is  necessary  that  the  plaintiff,  in  declaring  upon  a 
policy  of  insurance  which  on  its  fooe  does  not  import  any  interest  in  him  in  the  sub- 
ject of  the  insurance,  should  aver  that  the  assured  had  an  interest  to  be  protected 
thereby,  in  such  a  sense  that  the  insurance  operated  as  a  security  or  indemnity  to 
protect  him  from  loss  by  the  perils  insured  agamst.  ( WiJHams  agt  /r».  Co.  of  K 
America,  9  How.  365.)  A  policy  of  insurance  is  prima  facie  an  admission,  by  the 
insurers,  of  the  title  of  the  insured  to  the  property  embraced  in  the  policy ;  it  seems. 
It  is  not  necessary,  therefore,  for  the  plaintiff,  in  an  action  upon  a  policy,  to  prove 
his  tltle^  until  it  has  been  assailed  by  the  evidence ;  nor  is  it  necessary  to  allege  it 
In  his  complaint.  Evott,  J.  dissented.  Where  a  complaint  alleged  the  making  of 
an  insurance  upon  "  his  [the  assured's]  three  story  and  attic  stone  building,"  and  on 
*'  his  water  wheei,**  Ac,  *' occupied  by  the  said  assured ;"  hetd,  that  this  was  a  suffi- 
cient averment  of  interest  in  the  assured.  An  allegation  that  a  policy  of  insurance 
was  "duty  assigned"  to  the  plahitiff,  indicates  that  it  was  by  a  sealed  instrument, 
and  a  Consideration  will  be  inferred.  (Ibwler  agt.  N.  T,  Indemnity  Jns.  Co.,  22  Barb. 
143.)  Whatever  a  corporation  would  be  obliged  to  prove,  in  an  action  brought  by 
it,  upon  the  issue  of  nul  tid  corporation,  may  be  controverted  in  an  action  brought 
against  the  corporatioQ  for  relief  based  upon  the  oorresponding  allegation  that  no 
such  corporation  ever  existed.  Beyond  tiiis,  the  party  contesting  the  corporate  ex- 
istence of  the  company  cannot  go.  All  that  a  corporation  is  called  upon  to  prove, 
to  establish  its  existence,  in  a  litigation  with  individuals  dealing  with  it,  is  its  char- 
ter, and  user  under  it  If  a  company  has  in  form  a  charter  au&orizing  it  to  act  as 
a  body  corporate,  and  is  in  fact  in  the  exercise  of  corporate  powers  at  the  time  of 
taking  a  promissory  nots  from  an  individual,  it  is,  as  to  him  and  all  third  persons,  a 
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corporation  dtfaeto^  and  the  validi^of  its  corporate  ezSatence  can  onl7  be  tested 
bj  proceedings  in  behalf  of  the  people.    (Jonu  agt.  Dama^  24  Bart.  390.) 

Slander  and  libel* — ^The  court  of  app^ila,  in  Busk  agt.  Proutr,  (1  KtriL 
34*7,)  has  settled  the  law  of  pleading  and  eyidenoe  in  actions  islander  and  Vbd^  as 
follows : — ^That,  in  otf  oum  of  libel  or  slander,  a  defendant  may  allege  in  bis  answer, 
and  prove,  with  anj  defence  he  may  haye,  or  wWwiU  any  defmc^  at  all,  mitigating 
mrctimstances ;  and  that  facts  tending  to  prove  the  troth  of  the  charge  are  now  to 
be  regurded  as  mitigating  circamstances.  (<SSk,  olio,  Buibey  agt  Shom^  2  Kem.  67.) 
It  is  conceded  that,  under  the  Code,  the  law,  as  thus  established,  is  as  it  ought  to 
be ;  but  the  difficulty  seems  to  be  to  ascertain  by  what  process  so  great  an  improre- 
ment  could  be  made  out  of  the  simple  provision  that  **  a  defendant  may,  in  his  linswer, 
allege  both  the  truth  of  the  matter  charged  as  defamatpiy,  and  any  mitigating  dreum- 
stances,  to  reduce  the  amount  of  damages ;  and  whether  he  prove  (hejutl^caiion  or 
not,  he  may  give  in  evidence  the  mitigating  circumstances."  (Cbde,  §  166.)  An 
allegation,  in  substance,  that  the  plaintiff  has  the  reputation  of  being  a  thief)  is 
irrelevant,  and  will  be  stricken  out  on  motion ;  because,  evidence  of  a  general  re- 
port, that  the  plaintiff  had  been  guilty  of  the  crime  imputed  to  him,  was  never  ad- 
missible in  this  state,  although  evidence  of  the  general  character  of  the  plaintiff,  to 
mitigate  damages,  may  be  given  in  all  cases.  If  the  facts  alleged  are  inadmissible 
as  evidence,  the  pleading  itself  is  of  course  irrelevant.  ( Van  BenachaUn  agt  Tc^^ 
13  How.  97.)  In  an  action  of  slander,  it  cannot  be  regarded  as  irrelevant  for  the 
plaintiff  to  allege,  in  his  complaint,  the  facts  which,  upon  the  trial,  he  would  be 
allowed  to  prove  in  support  of  his  action.  That  is,  the  plaintiff  need  not  select  out 
from  the  whole  conversation  those  expressions  only  which^  involve  the  slanderoua 
charge ;  but  may  allege  all  t|tat  was  said  at  the  time^  that  when  proved  the  jury  may 
be  able  to  determine  what  was  inUwUd.  (Leo  agt  Brundage^  13  Eow.  221.) 
Several  causes  of  action  in  slander  cannot  be  united  in  the  same  complaint,  unless 
Uiey  are  eepartUely  etakd.  It  aeems  that  the^^porote  etatemmt  of  a  cause  of  action, 
is  equivalent  to  a  e^^xxrate  counif  under  the  former  rules  of  pleading.  The  words^ 
''you  have  passed  counterfeit  money,"  Ac,  without  any  colloquium  or  averment, 
alleging  a  guilty  knowledge  and  intention  to  defraud,  wiU  not  sustain  an  action. 
The  words,  "  you  are  a  bogus  peddler,"  without  any  averment  showing  the  meaning 
of  the  term,  are  not  aetionaJsle.  Words  importing  that  the  plaintiff  had  bad  the  pox, 
but  without  asserting  the  present  continuance  of  the  disease,  and  without  alleging 
special  damages,  are  not  actionable.  {Pike  agt  Van  WormeTf  6  Bow.  171.)  To 
call  a  man  a  "  thief)"  is  not  necessarily  actionaUe,  when  it  is  apparent  from  lUl  the 
circumstances  that  the  words  spoken  were  not  intended  nor  understood  as  importing 
a  felony.  If  the  words  spoken  were  true,  and  the  plaintiff  could  be  subjected  to  a 
criminal  prosecution  therefor,  still  it  is  not  ground  of  recovery  in  an  action  of 
slander.  They  must  also  import  moral  turpitude,  or  something  infamous  or  dis- 
graoefiil  in  a  general  sense.  (Qumn  agt  0' Cha/roj  %R  V,  Smithy  388 ;  and  eee  VeQe 
agt  Gray^  18  How.  550.)  In  all  actions  of  slander  for  words  not  in  themselves  ac- 
tionable, the  right  to  recover  d^>«nds  upon  the  question  whether  they  caused 
special  damage,  and  that  the  special  damage  must  be  iully  and  accurately  stated. 
If  the  special  damage  was  a  loss  of  customers  or  of  a  sale  of  property,  the  persons 
who  ceased  to  be  customers,  or  who  refused  to  purchase,  must  be  named;  and  if 
they  are  not  named,  no  cause  of  action  is  stated.  (KtndaU  agt  SUme,  1  Sdd.  14.) 
{Linden  agt  Oraham,  1  Luer,  670;  and  see  Liaa  agt.  Shorty  16  How.  322.)  The 
office  of  an  mnuenda,  in  an  action  of  libel  or  slander,  is  to  connect  the  words, 
published  or  spoken,  with  the  persons,  or  (kcts  and  extrinsic  drcumstances,  pre- 
viously named,  and  set  forth  in  the  inducement,  and  to  explain  their  application 
thereto;  and  being  merely  exiplanatoryj  cannot  enlai^e  the  sense  of  words,  or  sup- 
ply or  alter  them,  where  they  are  deficient  Lrfeeis  in  innuendoes  are  usually  ap- 
parent upon  the  face  of  the  pleading,  and  formerly  would  have  been  taken  advan- 
tage of  by  q>ecial  demurrer;  but,  under  the  Code,  the  remedy  is  by  motion  to  strike 
out  It  is  the  province  of  the  jury  to  determine  the  meaning  d  a  libel;  and  where 
there  are  allegations  in  the  complaint  in  the  form  of  innuendoes,  but  in  fact  are 
asseverations  of  the  import  of  the  publication  itself)  and  present  the  precise  points 
upon  which  the  jury  must  pass,  they  are  not  innuendoes  in  the  proper  sense  of  that 
term,  but  are  allegations  of  issuable  facts  founded  upon  the  matter  contained  in  the 
published  i^ide,  and  are  required  to  be  answered.  {Blaisddi  agt.  Baymondt  14 
Mno,  265 ;  and  see  Lias  agt  Shorty  16  How.  322.)    In  an  action  for  libel  it  ^«  «  «*<> 
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fleient  aUegatioD  of  its  pablioation  by  the  defbodant,  that  he  was  the  proprietor  of 
a  newspaper  in  which  it  was  published.  The  statement  that  the  words  pubHshed 
are  a  libel  is  a  solficient  allegation  of  fUsehood  and  malice.  {Bunt  agt.  Bermett^  19 
Jt.  T.  R.  Viz,)  A  defendant  in  an  action  of  aUxnder  may,  in  his  answer,  allege  both 
the  truth  of  the  matters  diarged  and  mitigating  circumstances,  or  eiOur.  They 
should  be  separately  stated ;  and  it  is  not  necessaiy  to  plead  the  former  in  order  to 
set  up  tiie  latter.  All  matters  properly  receivable  in  eridence  may  be  pleaded  in 
mitigatioii  of  damages  in  an  action  of  slander,  either  with  or  without  a  justification. 
{Se&  Graham  agt  Stone,  6  ffoHf.  JY.Rlb;  Broum  agt  Onfia^  id.  376,  aind  4  Sand. 
664)  advene;  and  Btah  sgL  Fttmer,  13  Barh,  221 ;  (tnd IblUU  tgi.  JeweU,  1  Am.  Law 
Beg.  600,  euetaitdng  (Me  view  </  the  etttyect)  By  section  166  of  the  Code,  in  actions 
of  slander,  the  rules  of  pleading  and  evidenee  both  are  changed ;  so  that  the  defend- 
snt  may  now,  under  an  answer  properly  setting  forth  the  matter  in  mitigation,  giye 
in  eyidanoe^  to  reduce  the  amount  of  damages,  any  or  aU  facts  and  cirewnaiancee 
wiiicfa  have  a  legitimate  tendency  to  disproTe  malice,  or  show  that  the  truth  of  the 
charge  waa  pro^ble  or  properly  inferable-^-and  even  the  truth  of  the  cbarve  itselC 
{BeaUm  agt.  Wright,  10  Etna.  79 ;  and  ate  Berr  agt.  Bamberg,  id  128.)  Where  a 
general  demurrer  is  interposed  to  two  distinct  causes  of  action  in  slander,  if  either 
cause  of  action  is  held  good,  the  demuixer  must  be  oyerruled.  In  this  case,  one 
statement  of  the  cause  of  action,  in  alleging  the  crime  of  procuring  an  abortion  or 
miscarriage,  held  to  be  destroyed  by  the  innuendo;  and  the  other  statement  for  the 
same  offence,  with  a  different  innuendo,  held  actionable.  {Btiiier  agt.  Wood,  10  Bow. 
221.)  The  words  spoken  and  complained  of  in  the  action  of  slander  hi  this  case 
were :  "  I  would  not  swear  to  what  Charles  Walrath  has,  for  the  town  of  Pslatine 
or  county  of  Montgomery,— Peter  J.  Wagner  is  honestly  mistaken,  but  Charles 
Walrath  fa  wilfhL**  Bdi,  thai  no  innuendo  wss  necessary.  No  one  could  fail  to 
be  impressed  with  the  distinction  intended  to  be  made  between  the  two  men.  One 
was  honeetly  mietaken  in  swearing,  while  the  other  had  sworn  iffUfuOy,  and  that  the 
whole  town  of  Palatine,  or  the  whole  county  of  Kontgomery,  would  be  no  coni^de- 
lation  for  such  swearing.    The  words  import  perjury.    {WdlraOi  agt  NeOie,  It 

Bow.  n%.\ 

naliclont  proseentlon.— An  action  of  malicious  prosecution  will  not 
lie  until  fhe  final  termination  of  the  suit;  and  the  complaint  must  allege  a  want  of 
probable  cause,  by  arerring  that  the  suit  was  finally  determined  in  fayor  of  the  de- 
fendant therein.  (Ball  agt  Fisher,  20  Barh.  441.)  In  order  to  maintain  an  action 
for  maUcUma  proeeeuitiot^  it  is  necessaiy  that  the  complaint  should  show  that  the  al- 
leged malicious  prosecution  has  been  legaUy  andftnaUy  terminated.  {TJwmaaon  ag^ 
Be  MoUf  18  Bow.  629.)  To  sustain  an  action  for  a  malicious  prosecution,  the  plain- 
tiff must  show  that  the  prosecution  originated  in  the  malice  of  the  defendant,  with- 
out probable  cause.  Proof  of  express  malice  is  not  enough,  without  showing  also 
the  want  of  probable  cause.  The  question  of  probable  cause  does  not  turn  on  the 
actual  guilt  or  innocence  of  the  accused,  but  upon  the  belief  of  the  prosecutor,  con- 
cerning such  guilt  or  innocence.  The  want  of  probable  cause  cannot  be  inferred 
from  express  malice,  but  malice  may  be  implied  from  the  want  of  probable  cause. 
The  question  of  probable  cause  is  a  mixed  question  of  law  and  fact  Whether  the 
circumstances  alleged,  to  show  probable  cause,  or  the  cobtrary,  aro  true,  and 
existed,  is  a  matter  of  &ct;  but  whether,  supposing  them  true,  they  amount  to  a 
probable  cause,  is  a  question  of  law.  Whero  there  is  a  conflict  of  eyidence,  and 
the  credibility  of  eyidence  is  to  be  passed  upon,  it  is  proper  for  the  Judge  to  sub- 
mit it  to  the  Jury  to  find  whether  the  facts  relied  on  as  eyidence  of  probable  cause, 
or  of  the  want  m  probable  cause,  are  true.  And,  if  requested  by  the  defendant's 
counsel,  it  is  the  duty  of  the  Judge  to  state  to  the  Jury  his  opinion,  distinctiy, 
whether  probable  cause  is  or  is  not  established,  if  they  find  the  truth  of  the  facts 
relied  on  by  the  defendant  as  eyidence  of  probable  cause.  If  a  party  lays  the 
fi^ts  of  his  ease  folly  and  &irly  before  counsel,  and  acts,  in  good  faith,  upon  the 
opinion  giyen  him  by  such  counsel,  (howeyer  erroneous  that  opinion  may  be,)  it  is 
snflicient  eyidence  of  a  probable  cause,  and  is  a  good  defence  to  an  action  for  a  ma- 
licious prosecution,  or  for  a  malicious  arrest  But  in  such  a  case  it  is  properly  a 
question  for  the  jury  whether  such  party  acted  bona  fide  on  the  opinion  giyen  him 
by  his  professional  adyiser,  belieying  that  the  plaintiff  was  guilty  of  the  crime  of 
which  he  waa  accused,  or  ^at  he  had  a  good  cause  of  action  against  the  plaintiff. 
Good  faith  merely,  in  making  a  criminal  charge  agamst  another,  is  not  sufficient  to 
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protect  the  party  from  liability.  There  moat  be  a  reasonable  ground  of  suspicion, 
supported  by  circumstanoea  sufficiently  strong  in  themselTee  to  warrant  a  cautiooa 
man  in  the  belief  that  the  person  chai^d  was  guilty  of  the  crime  of  which  he  was 
accused,  to  make  out  such  a  probable  cause  as  wUl  be  a  defence  to  an  action  for  a  ma- 
licious prosecution.  {HaU  agt.  Sufydam,  6  Barb.  83.)  In  an  action  for  maliciously  and 
falselyobtaining  an  order  of  arrest  against  the  plaintiffin  another  action,  the  complaint 
is  defective  where  it  omits  to  state  that  the  order  of  arrest  had  been  vacated,  or  that 
judgment  had  been  rendered  for  the  defendant  therein,  unless  it  appears  that  the 
order  was  a  nullity  ab  initio,  (SearU  agt.  JfeC/rcuiwn,  16  How.  262 ;  and  am  FmZs 
agt  Qray,  18  How.  550.) 

Married  iv^omen* — ^In  an  action  in  equity,  to  readi  the  wife's  separate 
estate,  the  property  which  the  creditor  proposes  to  reach,  must  be  8t4it«d  and  degig- 
noted  in  the  complaint,  and  also  the  nature  of  the  wife's  interest  in  it  must  be 
stated,  to  enable  the  court  to  frame  its  decree  in  such  a  manner  as  to  secure  the 
equitable  debt  with  as  little  ii^ury  to  the  separate  estate  as  possible.    The  decree 
must  specify  out  of  whai  property  the  debt  is  to  be  paid.    Formerly,  when  billa 
have  been  filed  to  enforce  a  charge  upon  the  wife's  property,  merely  averring  that 
she  had  a  separate  estate,  without  stating  ita  character,  nature  or  kind,  they  have 
been  dismissed.    {Skxton  agt  Fketj  15  How.  106.)    In  an  action  against  husband 
and  mfe^  to  charge  the  separate  estate  of  the  wife,  upon  a  note  or  bond  signed  by 
the  husband  aud  wife,  the  legal  inference  is,  that  it  was  the  ddft  of  (he  kttsbandi 
The  legal  conclusion  is,  that  it  could  not  be  the  debt  of  the  wife,  she  being  incom- 
petent to  contract  it    In  order  to  charge  the  separate  estate  of  the  wife,  there  must 
be  something  to  show  that  it  was  given  for  her  benefit — that  is,  for  the  use  of  her 
separate  estate.    Where,  in  such  case,  the  complaint  asks  relief  only  against  the 
separate  estate  of  the  wife — ^not  against  the  husband — ^under  section  275  of  the 
Code,  a  judgment  for  want  of  an  answer  could  only  be  entered  against  the  property 
of  the  wife — ^none  against  the  husband  personally.    The  case  upon  a  demurrer  by 
husband  and  wife  to  the  whole  complaint,  may  be  treated  in  the  same  manner,  and 
then  it  is  that  the  wife,  with  the  husband,  for  conformity,  demurs  that  no  cause  of 
action  is  made  against  her  property.    By  the  amendment  of  section  114  of  the 
Code  (in  1857)  the  necessity  of  a  next  friend  or  guardian,  for  a  married  woman  is 
dispensed  with  in  every  case.    (GoedaU  agt  JfeAdanif  14  Houf.  885.)    No  purely 
legal  action  can  be  maintained  on  the  promissory  note  of  a  married  woman.    Equit- 
able actions  may  be  brought  to  enforce  the  payment  of  the  promissory  notes  of 
married  women,  out  of  property  owned  by  them  at  the  time  of  the  execution  of 
such  notes,  provided  such  notes  are  made  for  the  benefit  of  their  separate  estates^ 
or  for  their  own  benefit  upon  the  credit  of  such  estates.    Married  women  are  not 
personally  lia.h\e  for  the  payment  of  debts  contracted  by  them  during  coverture;  and 
the  statutes  of  1848  and  1849,  "for  the  more  eJQTectual  protection  of  the  property  of 
married  women,"  have  not  changed  this  common  law  rule.    No  personal  judgment 
can  be  rendered  against  a  manied  woman  for  a  debt  contracted  by  her  during 
coverture.    In  equitabie  actions,  to  charge  the  separate  estates  of  married  women 
with  debts  oontracted  by  them  during  coverture,  the  demand  for  judgment  should 
be,  that  the  separate  estate  of  the  wife  be  charged  with  the  payment  of  the  debt 
set  out  in  the  complaint ;  and  that  her  separate  estate  be  applied  to  the  payment  of 
such  debt;  and  that  a  receiver  be  appointed  to  take  possession  of  such  estate,  and 
dispose  of  the  same,  or  so  much  thereof  as  shall  be  necessary  to  satisfy  such  debt 
and  the  costs  of  the  action.    In  such  actions,  the  complaint  should  show  the  nature 
of  the  debt,  and,  if  it  be  evidenced  by  a  promissory  note  or  bond,  the  consideration 
thereof;  and  that  the  wife  had  a  separate  estate  at  the  time  the  debt  was  contracted; 
and  of  what  it  consisted,  and  its  situation  and  value ;  and  that  she  made,  or  in- 
tended to  make,  the  debt  a  charge  or  lien  on  such  separate  estate  at  the  time  she 
oontracted  it  The  supreme  court  has  jurisdiction  of  such  equitable  actions,  although 
the  amount  of  the  debt  in  dispute  is  less  than  one  hundred  dollars.    Sembk. — A 
court  of  a  justice  of  the  peace  has  not  jurisdiction  of  an  action  on  the  promissoxy 
note  of  a  feme  covert,    Vi  hether  payment  of  a  note  or  bond,  executed  by  a  married 
woman  as  surety ^  can  be  eaforced  against  her  separate  estate — queret    (Cobine  agt 
Si  Johnt  12  How.  333.)    Although  the  insauity  of  modem  legislation  Yias  sought  to 
make  a  married  woman  a  single  female,  yet  it  must  be  distinctly  understood,  by 
business  men  and  the  profession,  that  a  married  woman  is  not  bound  by  an  executory 
contract;  and  that  her  note  is  now,  as  heretofore,  dbsoluttly  void.  The  acts  of  1848-9, 
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Id  referexice  to  married  women,  have  not  ohanged  the  roles  of  pleadmg.  Nor  should 
those  acts  be  held  to  affect  the  rights  of  married  women,  except  hj  the  stnetest 
constTQction  of  their*  provisions.    {PhUlips  agt.  Hagadon^  12  Hoif,  17.)    Where  a 
mMrried  worn/an  contracts  a  debt,  found^  upon  her  separate  propertj,  with  the 
approbation  and  consent  of  her  husband,  the  creditor  has  a  right,  at  his  election,  of 
aaing  both,  or  either  one  of  them — both,  if  he  wishes  to  reach  the  wife's  property ; 
and  the  husband  alone,  if  it  is  desired  to  bind  him  personally.    {SmHh  agt.  S<ribner, 
12  Sow.  501 ;  and  Mi  Devin  agt.  McKdvy,  11  Bow,  514.)    There  is  no  law  now  dif- 
ferent from  what  it  was  before  1^47,  when  the  law  in  regard  to  the  separate  estate 
of  a  married  woman  was  passed,  giving  her  any  more  authority  to  carry  on  business, 
and  contract  debts  now,  than  she  had  then.    In  neither  case  are  her  contracts  valid, 
so  far  as  her  liability  is  involved.    Payment  of  debts  contracted  in  regard  to  the 
aepcuate  estate  of  the  wife,  both  before  and  after  the  passage  of  that  law,  was 
enforced  against  such  separate  estate  in  equity.    The  mere  purchase  of  goods  by  a 
wife,  because  she  ha&a  separate  estate,  would  not  constitute  a  lien  thereon.    The 
property,  if  purchased  by  the  wife,  unless  paid  for  out  of  her  separate  estate,  would 
belong  to  her  husband,  and  be  liable  to  seizure  fqr  his  debts;  and  he,  if  he  sanc- 
tioned the  purehase,  would  be  liable  to  an  action  for  it   {See  io  the  same  effect  Loveti 
agt  Jiobinmmf  1  Bow.  105;  and  Cobine  agt.  SL  John,  12  id.  333.)    And  the  mere 
fact  that  the  plaintiffs  knew,  and  so  alleged  in  their  complaint,  that  the  defendant, 
a  married  woman,  had  personal  estate^  and  that  when  they  sold  her  the  goods,  they 
trusted  her  more  willingly  on  that  acoount,  does  not  create  any  new  liability  on  the 
part  of  the  defendant    If  the  plaintiffs  could  in  any  way  obtain  a  lien  for  the  debt 
on  the  separate  estate,  it  could  only  be  by  the  sale  of  property  which  was  used  for 
the  benefit  of  such  separate  estate,  or  upon  a  direct  pledge  of  such  estate  at  the 
creation  of  the  debt    {Ban  agt  JSeon,  16  Bow.  93)    A  married  woman  sued  with 
her  husband,  in  respect  to  her  separate  estate,  may  put  in  a  separate  demurrer. 
The  acta  of  1848  and  1849  have  made  no  change  with  regard  to  tiie  personal  lia- 
bility <^  a  married  woman ;  where  she  has  a  separate  estate^  her  obligations  in- 
curred on  the  faith  of  it,  or  for  the  benefit  of  it,  are  enforced,  where  capable  of 
being  enforced,  as  a  charge^  and  never  as  a  personal  liability.    But  it  is  essential 
that  it  shonld  expressly  appear  that  she  charged  her  separate  estate ;  this  is  the 
graoam£n  of  the  daim.    When  in  general  language  it  is  declared  that  "  a  married 
woman  cannot  make  a  contract,"  it  is  meant  that  she  cannot  make  a  contract 
charging  herself  persofiaUy.    But  she  can  incur  a  debt  by  the  purchase  of  goods  or 
any  other  obligation,  and  such  are  contracts,  and  make  them  a  charge  on  her  sep- 
arate  estate,  although  she  may  not  be  personally  liabla    (Arnold  agt.  Ringold,  1 6  Bow. 
158.)  Upon  a  complaint  properly  framed,  and  making  a  case  of  a  charge  created  by  a 
married  woman  upon  her  separate  estate,  she  can  be  compelled  to  discover  every  mat- 
ter as  to  her  estate  and  her  responsibility,  which  oould  properly  be  inquired  into  if  she 
were  tk/eme  sole.    And  this  is  so  where  the  husband  is  a  party  for  conformity  merely; 
and  if  for  want  of  proper  objection  for  a  misjoinder  of  causes  of  action,  a  bill  could  be 
allowed  to  proceed  as  against  him  upon  a  personal  liabQity,  and  also  against  her  sep- 
arate estate,  the  discovery  could  not  be  refused ;  but  the  answer  of  the  wife  in  such 
case  oould  not  be  used  against  her  husband.    (Draper  agt.  Bensingsen^  16  Bow.  281.) 
Honey  had  and  received. — The  action  for  money  had  and  received 
takes  the  place  of  a  bill  in  equity,  and  should  be  encouraged,  within  proper  limits. 
But  it  should  not  be  extended  to  cases  in  which  the  defendant  may  be  deprived  of 
any  right,  or  subjected  to  any  inconvenience  thereby.    In  an  action  for  money  had 
and  received,  the  plaintiff  can  on^  recover  as  he  would  upon  a  bill  in  equity ;  and 
if,  for  any  reason^  a  court  of  law  cannot  apply  the  same  principles,  in  the  statement 
of  an  account  between  the  parties  therein,  which  a  court  of  equity  would  apply, 
and  secure  to  each  party  his  rights,  as  effectually  as  a  court  of  equity  could,  the 
action  will  not  li&    Nor  will  the  action  lie  where  the  question  as  to  the  liability  of 
the  defendant  to  pay  the  sum  claimed  by  the  plaintifi)  depends  upon,  and  is  involved 
with,  a  complex  aocouut  between  the  parties  and  others,  which  can  only  be  pro- 
periy  taken  and  finally  adjusted,  in  a  Dinner  to  conclude  all  parties,  in  a  court  of 
equity.    {Raihbone  agt  Stocking,  2  Barb.  136 ;  see  also  Wisemans^  I^man^  1  Mass. 
286;    WriglU  agt  BuUer,   6  Wend.  290;    £ddy  agt  SmHh,  13  Wend.  488;   and 
Towsey  agt  P^esUm^  1  Conn.  175.)    It  seems,  the  old  common  money  counts  are  still 
good — *'for  money  had  and  received  by  the  said  intestate  to  Uie  use  of  the  plain- 
tiff*^— *'  for  money  paid,  laid  out,  and  expended  by  the  plaintiff  for  the  said  intestate^ 
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and  at  bia  requeet" — "for  mon^jr  lent  and  adyanoed  by  tbe  plaintiff  to  tbe  said  in- 
testate, and  at  his  request"  {See  AUen  agt  PtUteraon,  3  Seid.  476.)  A  plaintiff 
may  include  any  ntimber  of  items  in  one  county  or  statement  of  a  cause  of  action. 
(Code^  §  168.)  But  tbia  rigbt,  where  the  action  is  for  a  iegal  remedy,  in  distinction 
ftom  equitable  relief,  should  be  confined  to  cases  where  the  items  accrued  to  him 
in  his  own  right,  as  distinguished  from  such  as  came  to  him  by  assignment  under 
the  Code,  and  for  which,  before  the  Code,  he  could  not  sustain  an  action  in  his  own 
name.  And  where  all  such  items  are  intended  to  be  embraced  in  one  action,  they 
should  be  stated  in  separate  counts — that  is,  in  classes— -so  that  one  count  should 
embrace  those  items  which  accrued  to  him  indiyidually  or  in  his  own  right,  and 
another  those  that  haye  been  assigned  to  him ;  and,  where  assigned  by  different 
persons,  there  should  be  a  count  for  each  of  such  classes.  {Adam9  agt  BoUey^  12 
How.  326.)  Whether  money  or  property  was  so  receiyed  as  to  render  &e  defendant 
liable,  is  a  question  of  law,  and  all  the  material  facts  necessary  to  present  and 
enable  the  court  to  determine  the  question,  as  the  facts  constituting  the  cause  of 
action  must  be  explicitly  stated  in  the  complaint  Where  a  general  allegation  was 
that  the  defendant  had  receiyed  money  or  property,  to  the  use  of  the  plaLitiff,  or  of 
his  assignor,  held^  bad  on  demurrer.    (lAenan  agt  lAncoin,  2  Duert  670.) 

Money  paid  and  lent*— A  complaint  by  assignees  stated  the  cause  of 
action  as  follows:  '*  The  defbndant  was  indebted  to  one  James  Whitney  on  the  3d 
Koyember,  1863,  in  the  sum  of  $6,046,  being  a  balance  of  account  due  fh>m  said 
defendant  to  said  Whitney,  on  an  account  for  money  lent  by  said  Whitney  to  said 
defendant,  and  fbr  money  paid  out  and  expended  by  said  Whitney  to  and  for  the 
use  of  said  defendant,  and  at  his  request"  Held  sufficient,  and  that  if  the  defendant 
had  "  any  doubt  as  to  the  items  in  respect  to  which  a  recovery  is  soughti  his  ranedy 
was  to  demand,  a  copy  of  the  account  constituting  the  cause  of  action,  and  if  upon 
two,  what  sum  was  claimed  to  be  due  upon  each."  (Clark  agt  Farley,  3  2>iMr,  646.) 
If  one  person  without  legal  compulsion  or  obligation  pay  the  debt  of  another  with- 
out a  preylous  request,  the  debtor  is  not  liable  for  the  amount;  that  is,  where  the 
payment  is  yoluntary.  Therefbre,  to  recoyer  fbr  money  paid  it  must  be  alleged  to 
nave  been  paid  at  the  request  of  the  defendant  {Bariholoinew  agt  JaekSm,  20 
John,  28 ;  Dtvi^Mr  agt  WilUams^  10  John.  249 ;  Mwnford  agt  Broum,  6  Cow.  476 ; 
Rensselaer  GUua  Factory  agt  i?etd,  5  (kfw.  687,  620;  Raymond  agt  White,  7  Cow. 
319 ;  MUler  agt.  Phmib,  6  Cow.  666;  Creewn  agt  SUfui,  17  John,  116.]« 

Penalties* — ^The  Code  (g  140)  has  abrogated  the  proyisions  or  the  Reyiaed 
Statutes,  (2  R.  8,  482,  g  10),  specially  authorizing  a  dedaraUon  for  offences  against 
a  penal  statute,  to  dOege  the  words  of,  and  refer  to,  (he  statute.  That  is,  in  declaring 
now,  for  offences  against  penal  statutes  (excise  laws,  gaming,  fta),  tiie  plaintiff  must 
set  forth  "  a  plain  and  concise  statement  of  the  facts  constituting  a  cause  of  action," 
kc.  (Code,  g  142.)  The  plaintiff  must  follow  tbe  general  rule,  which  prevailed  pre- 
yious  to  the  Reyised  Statutes,  <^  stating  the  special  matter  upon  which  the  action 
arises.  [Morehouae  agt.  CriiQey,  8  How,  431.)  In  declaring  for  a  penalty  under  the 
statute,  the  plaintiff  need  not  negative  a  proviso  in  the  section  giying  Uie  penalty, 
which  fhmishes  to  the  defendant  a  mere  matter  of  excuse.  (BenneU  agt  Hwd,  3 
John.  438;  Sheldon  agt  Clark,  1  John.  613;  JM  agt  F:mda,  ^Jotm,  304;  Hart 
agt  CUis^  8  John.  41.)  But  where  the  exceptions  in  a  statute  are  contained  in  the 
enacting  clause,  and  not  in  a  proviso,  the  declaration  in  an  action  for  a  violation  of 
the  statute  must  negative  the  exceptiona.  (Firei  Baptist  Church  agt  The  Uiiea  A 
Schy.  RR  Co.,  6  Barb,  313J  As  to  parties,  see  Board  of  Commissioners  agt  Boher^ 
fy,  16  How.  46;  HiU  agt  People,  18  How,  289;  Haitt^  Benson,  id.  302;  Behan 
agt  People,  (court  of  appeals,)  16  How,  163 ;  People  agt  Harris,  16  How,  266. 

Ooodfl  sold  and  deiiTered* — A  count  for  goods  sold  and  delivered  is 
good,  it  seems,  without  an  allegation  that  the  sale  and  deliyety  were  at  the  request 
of  the  defendant.  The  contract  of  sale  and  dehyery  of  goods,  and  a  delivery  &ereo^ 
imply  an  agreement  The  common  counts  may  be  oontained  in  one  count,  by  stat- 
ing that  the  defendant  is  indebted  to  the  plaintiff  In  a  sum  lai^e  enough  to  coyer 
all  that  is  claimed ;  and,  in  consideration  thereof,  promised  to  pay  such  sum ;  and 
tiiis,  though  there  be  distinct  and  difibrent  considerations  stated  as  the  ground  of 
the  promise.  But  where  there  wero  two  contracts  of  sale  and  delivery,  and  eadi 
transaction — ^as  to  consideration,  time,  quantity,  price,  sum  of  the  price,  and  interest 
therein — ^is  stated  separately,  but  in  one  count ;  the  judge  refVised  to  order  judgment 
for  the  friyolousness  of  a  demurrer  thereto,  for  not  stating  each  cause  of  action  sep- 
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anttely.    (Acome  sgt.  The  Amenccm  IRnerci  6b.,  11  Bow,  24.)    An  action  wQl  not 
Ue  for  goods  sold  and  ddioared  whore  there  has  been  no  delivety.    There  must  be 
an  aoC4ial  or  oonstructive  delivery.    The  plaintiff  must  show  the  goods  were  actually 
deliTerod,  or  that  he  has  miabled  the  defendant  to  remove  them.    To  sustain  a 
general  ooont  in  aeaampait,  the  speoial  agreement  must  have  been  bo  performed  as 
to  leaTO  a  mere  simple  debt  or  duty  between  the  parties.    When  the  delivery  is  to 
be  at  a  distant  place,  as  between  the  vendor  and  vendee  the  contract  is  ambulatory 
till  deUvety.    liCarking  goods  is  an  equivocal  act ;  and  may  be  for  the  purpose  of 
taking  possesBion ;  or  merely  for  that  of  identity ;  or  it  may  be  evidence  of  aocept- 
ance.    If  anything  remains  to  be  done  to  the  goods  by  the  vendor,  as  counting, 
weighing,  fta,  no  title  paaeea    On  a  sale  of  a  speoifio  chattel,  the  property  therein 
may  pass,  without  delivery.    (Svom  agt.  BarriSy  19  Barb.  416.)    A  complaint 
which  alleges  that  the  defendant  is  indebted  to  the  plaintiff  in  a  specified  sum  for 
goods  sold  and  delivered  by  the  plaintiff  to  the  d^ndant  at  his  request,  and  that 
sooh  sum  is  due  to  them  from  him,  is  good.    Such  an  allegation  contains  every 
BUkfeement  of  fact  neoesaary  m  an  indebitatus  count  in  debt    *'  Due  "  aometimes 
means  "  payable.''    {Allen  agt.  /VsMerfoa,  3  Sdd.  476.)    When  a  complaint  alleges 
'*  Ihe  sale  cmd  deiintry  ofgoodSy^^  as  a  cause  of  action,  it  is  not  necessary  to  allege  a 
prcmue  on  the  part  of  the  defendant  to  pay,  Ac,  as  was  formerly  necessary.    A 
atatement  of  ihe  facts  e(mtt/iktiing  the  cause  of  action  in  ordiaairy  language^  dtc^  (g  142,) 
IS  now  sufficient;  that  is,  all  the  &ets  which,  upon  a  general  deniid,  the  plaintilf 
would  be  bound  to  prove,  to  entitle  him  to  a  judgment    {Okimy  agt.  HitchinSf  4 
Haw.  98.)    A  oontract  to  purchase  and  sell  pork,  to  be  delivered  at  a  future  period, 
for  a  oertaiQ  sum  per  barrel,  where  it  is  the  intention  of  the  parties  at  the  making 
of  the  contract)  that  it  shall  not  be  specifically  performed  by  an  actual  delivery  of 
the  portc,  but  at  its  maturity  the  d^^irence  between  the  mariiet  value  of  the  pork 
and  the  price  agreed  upon,  shall  be  paid  by  one  partv  to  the  other  as  performance 
or  satisfaction  <^  the  contract,  is  iOegai  and  void^  under  the  statute  of  betting  and 
gaming.    {I  B.  S.  661^  §  8.)    (Gasaard  agt  Einmann,  14  Eauf,  84.)    In  a  com- 
plaint upon  a  written  instrument,  by  whi^  the  defendant  promised  to  pay  to  the 
plaintiff,  **  as  executive  agent  of  the  company,  Bureau,  Quillou,  Godin  k  Co.,  the 
sum  of  $5,000,  for  which  I  am  to  receive  stock  of  said  company,  known  as  premium 
stock,  {actions  a  prime,)  to  the  amount  of  $6,000,  value  reoeived,"  it  is  neceaaary 
to  allege  that  the  stock  was  delivered^  or  an  offer  to  deliver  it,  on  the  day  on  which 
the  $0,000  was  payable,  or  it  will  be  bad  on  demurrer.    {OonmderaaU  agt.  Brisbane^ 
14  How.  487.)    The  plaintiff  may,  however,  in  his  complaint,  oount  upon  the  origi- 
nal indebtedness,  and  anticipate  the  defence  of  payment,  and  allege  matters  of 
fraud  in.  answer  thereto.    For  instance,  he  may  allege  an  indebtednesa  for  a  bill  of 
goods,  and  state  that  a  note  had  been  given,  in  payment  therefor,  which  note  the 
defendant  obtained  through  fraud  and  deceit,  in  putting  off  upon  the  plaintiff  a 
worthless  bank  check  therefor.    A  plaintiff  must  be  allowed  some  latitude  in  stating 
his  case  in  his  complaint,  which  is  to  foUow  the  form  of  pleading  in  practice  for- 
merly in  equity,  rather  than  at  law.    {Bracket  agt  WObinson,  13  Sow.  102.)    In  an 
action  by  several  platntifiBi,  to  recover  the  price  of  goods  sold  and  delivered,  it  is  not 
necessary  that  the  complaint  diould  allege  that  the  plaintifb  were  partners  or  joint 
owners,  where  the  right  of  the  plaintifis  to  maintain  the  action  does  not  depend 
upon  their  partnership,  because  without  being  partners  they  prove  a  joint  owner- 
ship, and  joint  contract,  and  thereupon  be  entitled  to  recover.    {Soper  agt.  Wd^, 
3i>iMr,  644.) 

T4»  Itecover  poi§eMioB  of  personal  property .-^This  action  will 
lie  although  the  goods  have  been  transforred  to  another,  as  security  for  a  debt,  and 
are  on  board  ships  and  not  under  the  manual  control  of  the  purchaser  when  the 
action  is  brought  The  judgment  being  in  the  alternative,  for  the  return  ot  the 
]ffoperty  or  the  payment  of  its  value,  the  defendant,  if  he  has  not  the  property,  can 
satisfy  the  other  requirement  of  the  judgment  and  pay  the  value.  ( Van  Nest  agt 
Oofimer^  20  Barb.  647.)  A  comphiint  must  state  aU  Uhc  isauMs  facts  constituting 
the  cause  of  action.  In  an  action  for  the  recovery  of  possession  of  personal  prop- 
erty, a  demand  and  r^uaal  are  neeessary,  where  the  defendant  becomes  possessed 
of  the  property  by  the  delivery  of  the  wrongdoer,  and  merely  detains  it  And  this 
is  api^icable  to  a  defendant  in  pcflsession,  who  is  assignee  of  the  wrongdoer,  in 
trust  for  creditors.  (FuUer  agt  Xetoif,  13  How.  219.)  Under  the  last  clause  of  sec- 
tion 211  of  the  Code,  which  is  seemingly  inconsistent  with  the  first  part  of  the  sec- 


228  COHFLAIKT.  [§  142 

tion,  the  pluntiffis  entitled,  anequiTocallr,  to  a  deHrmy  of  the  property  at  the  ex- 
piratton  of  three  days^  after  the  taking  and  aenrioe  of  Botioe  to  the  defendant,  nnleas 
the  defendant  haa  toithin  said  three  daysy  either  excepted  to  the  plaintUTs  soretiea, 
or  required  the  retnm  of  the  propert7  by  giring  the  requiaite  undertaking.  That 
ifs,  if  the  defendant  has  not  excepted  to  the  mr^eii  of  the  plaintiff,  and  requires  a 
return  of  the  property,  he  most  claim  it  within  the  three  days,  or  his  right  to  a 
retam  under  that  provision  is  gone.  {McOann  agi  Thompean^  IB  How.  380.)  In 
the  action  which  the  Code  has  substituted  for  that  of  replerinf  the  sheriff  can  only 
take  the  property  described  in  the  affidavit  of  the  plaintiii;  when  it  is  found  in  the 
possession  of  the  defendant  himself^  or  of  his  agent.  Although  the  sheriff  be  not 
personally  present  when  goods  are  wrongfhlly  taken  by  a  deputy,  he  is  ncTertheleflB 
uable  as  a  trespasser  for  the  acts  of  the  deputy,  and  may  therefore  be  joined  with 
the  deputy  as  a  defendant  in  an  action  for  damages  for  the  wrongftil  taking  of  the 
goods.  {King  agl  Oaer,  4  Du&r,  481.)  A  oomplaint  is  bad  on  demurrer  whioh 
&eges  the  ti^dng,  detention  and  eanvereitm  of  personal  property,  and  daims  not 
only  dami^es  for  the  conversion,  but  also  a  re-delivery  to  the  plaintift  A  plaintiff 
cannot  so  frame  his  complaint  as  that  if  he  fails  to  recover  the  possession  of  the 
property,  he  can  recover  damages  for  the  conversion.  {Maxiaett  agt  I^nmam,  t 
Bow.  S30.)  Where  a  oomplahit  alleges  a  cause  of  action,  for  wrongftilly  taking; 
carrying  away  and  converting  to  the  use  of  the  defendants  a  horse;  and  demands 
relief  for  a  judgment  of  $1,600  besides  costs,  the  action  is  for  damc^fee  and  not  to 
reeover  epec^  properly.  (iSeymour  agt  Van  CureH,  18  Bow.  94 ;  and  see  DueU  agt. 
CudUpp,  1  BiU.  166;  ShermtM  hgL  Elder,  1  BUL  178.)  To  sustain  an  action  for 
tiie  wrongflil  detainhig  of  personal  property,  and  for  ddiveiy  tiiereo(|  it  must  appear 
that,  at  the  time  of  the  commencement  of  the  action,  the  defendant  had  such  con- 
trol over  the  property,  that  he  might  have  delivered  the  possession  to  the  plaintifH 
A  wrongful  withholding  implies  a  power  to  deliver.  (Elwood  agt  Smiik,  d  Bow. 
528.)  A  oomplaint  alleged  that  the  plaintiff,  on  or  about  the  Slst  day  of  May, 
1851,  was  lawnilly  possessed,  as  of  bis  own  property,  of  one  large  gold  Englidi 
lever  watch  of  the  value,  ftc,  and  that  the  plamtiff,  on  or  about  the  time  above 
stated,  did  lend  said  watch  without  any  consideration  therefor,  to  the  defendant, 
for  the  space  of  four  days,  with  the  pronuse  on  the  part  of  the  defendant,  that 
within  that  time  said  watch  should  be  returned  to  the  plaintifl^  its  rightful  owner. 
It  then  charged  that  the  defendant  knew  the  watch  was  the  property  of  the 
plaintiff,  and  that  with  intent  to  defhiud,  Ac,  he  had  not  delivered  it  to  the 
plaintiff;  Ac,  but  had  "converted  and  disposed  of  it  to  the  defendant's  use,''  Ac 
Bdd,  1.  That  the  allegation  that  the  watch  was  lent  to  the  defendant,  by  the  plain- 
tiff, although  not  necessary  to  be  made  in  that  form,  was  a  material  allegation,  for 
the  purpose  of  connecting  the  defendant  with  the  property,  so  as  to  lay  a  founda- 
tion for  the  allegation  of  a  reftisal  to  deliver  it  on  request,  and  of  a  conversion ;  and 
was  issuable  $.  That  a  denial,  in  the  answer,  that  the  plaintiii  "on  or  about  the 
Slst  day  of  Kay,  1861,  did  leave  such  a  watch  as  aforesaid  with  the  defendant,  for 
any  period,  wiA  the  promise  of  this  defendant  to  retnm  the  same  to  tiie  plaintiff;" 
was  bad  pleading,  in  form;  it  being  a  negative  pregnant;  but  that  it  controverted 
the  allegation  as  to  the  lending  of  the  watch  to  him,  and  put  it  in  issue,  within  the 
meaning  of  section  168  of  the  Ck>de.  That  it  was  an  biformal  denial,  and  unless 
objection  was  made,  for  defect  of  form,  before  trial,  it  would  be  waived,  and  eadi 
allegation  would  be  regarded  as  controverted.  3.  That  an  allegation,  in  the  answer, 
that  the  defendant  was  "not  informed"  and  could  "not  state  "  whether  Uie  plain- 
tiff was,  at  the  time  stated  in  the  complaint,  possessed  as  of  his  own  property,  of 
the  watch,  was  not  warranted  by  the  Oode.  4.  That  a  denial  of  all  fraudulent 
intent  on  the  part  of  the  defendant,  "  or  any  unlawful  conversion  of  said  watch  to 
his  own  use,"  formed  no  material  issue  in  reroect  to  the  intent;  and  that  the  denial 
of  any  unlawAil  conversion  was  not  intended  to  controvert  that  the  defendant 
actually  converted  and  disposed  of  the  property  to  his  own  use,  but  simply  the 
unlawMness  of  what  he  did.  5.  That  an  averment^  in  the  answer,  of  a  sale  and 
delivery  of  the  watch  to  the  defendant  was  not  inconsistent  with  the  allegation  in 
the  complaint,  of  a  bailment,  and  therefore  a  denial  of  it;  H  not  appearing,  on  the 
fhce  of  the  pleadings,  that  the  sale  was  not  subsequsot  to  the  bailment  (ElUm  agt 
Markham,  30  Barh.  848 ;  see  ako  Hunier  agt  Adaim  R,  Iron  Co.,  20  Barb.  493.) 
Where  an  action  of  trover  is  brought  by  a  plaintiff,  as  administrator,  for  a  oon- 
version  of  the  property  during  the  lifetime  it  the  intestate^  the  oomplaint  most 
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state  the  feet  thai  the  plaintifr  i$  admi/Mraiorf  and  has  been  regularly  appointed 
hj  the  siuTogate  of  some  county  in  this  state ;  because,  it  is  a  material  and  travenh 
able  &ot,  and  must  be  stated  in  such  form  ae  to  lender  an  issue  to  the  other  party. 

A  complaint  commencing,  "A B        ,  adminittrator  of  the  goods,  chattels  and 

credits  of  C  D  ^  late  of  — ->  deceased,  plaintiff  in  this  action,  oomplains^" 
Jbc,  is  a  deacr^io  persona  merely,  and  insufficient  to  show  that  the  plaintiff  pros^ 
cnftes  in  a  rqpresenkUive  capacity;  it  must  be  regarded  as  a  complaint  by  the  plain* 
tiff  in  his  own  right  But  an  administrator  can  bring  trover  in  hiu  own  name,  with- 
oat  declaring  in  his  representative  capacity,  for  the  goods  of  lus  intestate  converted 
after  hia  death,  even  though  the  conversion  was  before  the  granting  of  administra- 
taon.  Where  the  plaintiff  alleges  that  he  was  possessed,  aa  administrator,  of  the 
goods,  it  ia  equivalent  to  an  allegation  that  he  was  lawfully  poflseesed,  if  it  is  not 
that  he  had  title  as  well  as  possession.  The  term  "  possessed,"  imports  that  it  is 
held  by  lawM  title.  An  legation  that  'Uhe  property,  after  being  in  the  possea- 
■ion  of  the  plaintiff,  came  into  the  possessicm  of  the  defendant^  who,  although  r^ 
quested  so  to  do,  has  not  delivered  the  same  to  the  plaintiff^  but  wrongfblly  detains 
tiie  said  goods  fh>m  him,"  is  sufficient  Q£  true)  to  establish  a  conversion,  A  wrong- 
Ail  detention,  against  the  demand  of  the  true  owner,  is  a  conversion,  as  much  so  as  a 
wrongful  iaieing.  {Sheldon  agt.  Boy,  11  Sow.  11.)  A  right  of  action  for  the  wrong- 
ful taJting  and  conversion  of  personal  property  is  assignable;  and  under  the  pro 
visiona  of  the  Code,  the  assignee  can  recover  upon  the  same  in  his  own  name.  An 
aangnment  by  a  person  of  all  his  property  and  estate,  transfers  a  right  of  action 
existing  in  his  favor  for  the  tortious  conversion  of  personal  property.  (McKee  agt 
Judd,  2  Kern.  632.)  The  mere  omission  of  a  common  carrier  to  transport  and  d^ 
liver  property  to  the  consignee  within  a  reasonable  time,  does  not  necessarily  ren- 
der him  liable  for  its  value.  The  carrier  is  liable  for  the  damages  caused  by  such 
omission,  but  the  owner  cannot,  on  the  sole  ground  of  unreasonable  delay  in  the 
conveyance  and  delivery  of  the  property,  refuse  to  receive  it,  and  recover  against 
the  carrier  as  for  its  conversion.  The  maker  of  a  n^otiable  promissory  note  can 
maintain  an  action  for  its  conversion  against  a  person  who,  bdTore  it  has  any  legal 
inception,  wrongfully  negotiates  it  to  a  bona  >S<2e  holder  for  value.  Insuchacase^ 
the  plaintiff  is  entitled  to  recover  the  amoimt  of  the  note  as  damages  for  its  conve> 
sion,  without  averring  or  proving  that  he  has  paid  it  to  the  holder.  It  is  sufficient 
that  he  is  legally  liable  to  pay  it  A  complaint  stating  facts  which  show  that  the 
maker  of  the  note  was  entitled  to  its  possession,  and  alleging  that  the  defendant 
wrongfully  converted  and  disposed  of  it  to  his  own  use,  is  sufficient  after  verdict 
{Dseker  agt  MaiheuM,  2  Kern.  313.)  In  an  aetion  to  recover  the  possession  of  personal 
property,  the  defendant  may  answer  by  a  general  denial,  and  set  up  a  justificatioa 
also — they  are  not  inconsistent  defences.  {Eaekley  agt  Offmun,  10  How,  44.)  A  shsr^ 
if  is  liable  to  oirrei^  the  same  as  an  ordinary  person.  The  Oode  has  not  changed  the 
rule  as  it  existed  prior  to  its  passage.  Therefore,  a  sheriff  is  liable  to  arrest  in  aa 
action  for  damages  for  taking  .personal  property,  where  he  levies  and  takes  poesea- 
sion  by  virtue  of  an  execution.  (R<&  e^  Lod^  10  Eow,  46.)  It  is  not  necessary, 
in  an  action  for  Uie  recovery  of  the  possession  of  personal  property,  that  the  eon^ 
jrfoffU  should  correspond  with  the  affidavii^  founding  the  requisition  to  the  shOTiiD( 
as  to  the  number  and  value  of  the  ar^es  to  be  deUvered.  In  repjevin,  under  the 
old  system,  it  was  difibrent :  there  the  action  was  commenced  by  ^e  service  of  the 
writ,  which  must  show  the  inte  caws  of  action^  and  of  course,  the  dedaraHon  had  to 
conform  to  it  But  now,  the  commencement  of  the  action  is  not  by  the  service  of  the 
affidavit  founding  the  requisition  to  the  sheriff,  but  XxjswfwmonSy  whi<^  merely  gives 
notice  of  the  relief  demanded  in  the  complaint;  and,  there  being  no  discrepancy 
between  the  summons  and  oomplaint,  and  the  affidavit  forming  no  part  of  theyuc^ 
maU,  of  course  no  discrepance  will  appear,  if  the  complaint  is  dUFerent  from  the 
affidavit  Where  the  plaintiff  showed  that  he  commenced  his  proceedings  upon 
attachment  in  good  faith;  but,  after  service  of  the  affidavit,  and  before  service  of 
tiie  summons,  a  portion  of  the  property  described  in  the  affidavit  had  been  taken 
possession  of  by  another  deputy  sheriff  on  an  attachment  against  one  of  the  defence 
ants;  hdd,  that  it  was  proper,  the  oomplaint  being  verified,  to  describe  therein  and 
claim  only  the  proper^  whidi  was  in  the  possession  of  the  defendant  when  tiia 
aetion  was  commenced.  (Kerrigan  agt  Ray,  10  How.  213.)  Where  the  plaintifll^ 
on  the  proper  requisition  to  the  sheriff,  and  giving  the  propcor  undertaking,  took  the 
property  from  the  defendant^  which  was  afterwards  retoroed  to  the  defeudanta  on 
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their  requisition,  aooompanled  by  a  ootmter  undertaking ;  and,  on  motion  bv  defend- 
ants to  set  aside  all  the  proceedings  of  the  plaintifX^  on  the  ground  that  their 
aiBdavit  did  not  show,  as  required  by  the  Code,  (§  207,)  that  the  plaintiflk  were  the 
owners  of  the  property ;  hddj  tliat  it  appearing  that  a  question  of  fraud  was  involved 
as  to  the  ownership,  the  court  oould  not  undertalce  to  decide  that  upon  affidavits, 
but  must  leave  the  defendants'  undertaking,  and-  aU  the  prooeedings,  to  stand  as 
they  were  until  that  question  was  tried.  {NieoU  agt.  J^nner,  10  Bow,  376.)  In  an 
action  for  the  claim  and  delivery  of  personal  property,  there  is  no  provision  in  the 
Code,  or  in  any  statute^  for  the  restitution  of  Uie  property  to  the  plidntiff,  after  it  is 
re-delivered  to  the  defendant  pursuant  to  section  211.  Ko  further  change  in  the 
possession  seems  to  be  contemplated  before  judgment  In  a  proper  case  a  court  of 
equity  will  interpose  for  the  preservation  and  protection  of  the  property  in  the  bands 
jof  the  defendant,  but  not  for  restitution  of  the  possession  to  the  plaintiff.  (Eitni  agt 
Mootry^  10  JSbtp.  478.)  In  a  contract  Of  partnership,  whether  special  or  general, 
neither  writing  nor  delivexy,  except  hnplied  delivery,  is  necessary.  An  undivided 
interest,  It  is  true,  passes  from  one  partner  to  the  other,  but  being  tenants  in  o(Mn« 
mon,  delivery  to  one,  and  possession  by  one,  are  delivery  to  and  possession  bj 
both.    {Lewin  agt.  Sewart,  10  How,  509.) 

Use  and  occupation* — ^In  an  action  for  rent  due^  where  there  is  a  lease 
under  seal,  the  plaintiff  may  elect  to  sue  oU  the  covenant^  and  thereby  make  the  cove- 
nant his  cause  of  action ;  or  sue  for  the  debtj  (rent,)  and  by  so  doing  make  the  aulksequeni 
occupation  hi^  cause  of  action.  And  in  the  latter  case,  the  lease  under  seal  may  be 
given  in  evidence  to  establish  the  relation  of  landlord  and  tenant,  and  to  show  the 
amount  of  the  debij  even  where  the  lease  is  not  set  out  or  referred  to  in  the  complaint. 
The  Code  does  not  affect  these  questions,  (which  were  the  same  at  common  law,) 
only  so  far  as  the  form  of  bringing  the  actions  are  concerned — ^there  not  being  any 
section  that  abolishes  causes  ofaeUon ;  nor,  it  seems^  one  that  has  been  entirely  able 
to  confound  them.  Interest  is  recoverable  on  rent  due,  in  an  action  for  use  and  occu- 
pation. (7^  Eyck  agt  ffoughtaiing^  12  Bow.  523.)  An  action  for  use  and  occupa- 
tion \a  founded  upon  contract;  express  or  implied,  and  lies  only  where  the  relation 
of  landlord  and  tenant  exists.  {CrossweR  agt.  Grane^  7  Sarh.  203 ;  Bancroft  agt 
WardweU,  13  John,  489;  Osgood  agt  Dewey ^  id.  240 ;  Smith  agt  Stewart^  6  John, 
46 ;  1  Wend  134 ;  Chit,  on  Conl  331 ;  BaU  agt.  Southmayd,  15  Barh.  32.) 

Work,  labor  and  services* — ^A  complaint  which  alleges  an  indebted- 
ness to  the  plaintifi^  by  the  defendanty  for  services  done  and  performed  by  the  plain- 
tiff as  the  attorney  and  solicitor  of  the  defendant,  and  at  his  request,  and  for  money 
paid  and  expended  for  him,  at  his  request,  previous  to  January,  1852,  is  sufficient, 
under  the  Code,  although  the  specific  suit  is  not  mentioned,  and  no  time  is  specified. 
Where  an  action  is  brought  upon  an  open  account,  for  work,  labor  and  services,  the 
plaintiff  need  not  set  forth  in  his  complaint  the  items  of  the  account;  and  the  de- 
fendant oannot  object  that  the  oomj^int  contains  but  one  cause  of  action,  and 
therefore  that  only  one  item  of  service  can  be  proved.  The  testimony  of  an  aAtor- 
ney  at  law,  who  has  heard  the  service  of  a  party,  in  trying  causes  in  justices'  courts 
aa  an  attorney,  and  in  drawing  leases,  Aa,  described  by  other  witnesses,  is  ad- 
missible in  respect  to  the  value  of  such  services.  {Btekvum  agt.  Platner^  1 5 
Barb.  550.)  Where  a  complaint  alleged  an  indebtedness  by  the  defendant  for  work, 
labor  and  services,  and  for  materials,  Ac,  done  and  furnished  by  the  plaintiff  for 
the  defendant  as  foUows :  $426,  for  the  balance  due  to  him  on  a  contract  between 
them,  dated,  fta,  giving  a  description  of  it,  and  $162  for  extra  work  and  services  not 
indttded  in  said  contract,  and  performed  by  plaintiff  in  and  about,  ^ ;  Tield,  that  the 
complaint  was  defective  in  not  setting  out  the  fisiots  upon  which  the  alleged  balance 
arose.  {Brown  agt  CbUe^  I  K  D.  Smithf  267.)  If  one  person  without  oompulaion 
of  law  or  logal  obligation,  pi^  the  debt  or  render  services  for  another,  without  his 
request  or  consent  or  against  bis  will,  the  debtor  is  not  Uable  therefor.  It  is  neces- 
sary to  aver  the  payment  and  performance,  ibc,  was  done  at  the  request  of  the  de- 
fendant {Barihohmew  agt  Jackson^  20  John.  28 ;  BwUhw  agt  WUliamu,  10  John. 
259;  CaSeins  agt.  Parksr,  21  Barb.  276;  Oomstodk  agt  Smiih,  7  John.  87;  6 
Wsnd  647 ;  Ingraham  agt.  Gilbert,  20  Barb.  152.)  Where  a  claim  was  averred  for 
patterns  made  and  delivered  for  a  fixed  sum  pursuant  to  agreement  It  was  heid 
that  a  complaint  for  work,  labor  and  materials,  rather  than  for  goods  sold  and  de- 
livered, was  iu  the  proper  fono.    (iVtncs  agt  iteum,  2  &B.  ^Mtk,  625.)    In  an 
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action  for  Mirioes  rendered,  eridence  introduced  and  admitted  that  the  plaintifi^  m 
number  of  months  after  the  alleged  catuse  of  action  aroee,  gave  a  promissory  note  to 
the  defoidant)  which  was  paid  at  maturity,  im  prima  fade  sufficient  to  defeat  a  re- 
coTeiy.  Although  the  presumption  thus  raised  in  the  defendant's  favor,  may  be 
lemoved  by  proof  that  the  note  given  was  for  a  temporary  loan  obtained  by  the 
plaintifr  from  the  defendant    (DufftUd  agt.  OgilvU,  3  K  D.  SmUh,  M7.) 

^ctieift  l^j  statHte* — In  an  action  of  trorer  to  recover  goods  or  things  in 
action,  received  by  the  defendant  in  violation  of  the  statutes  against  usury,  the  de- 
daration  must  conform  to  the  statute,  (2  R.  J3.  352,  g  3,)  if  no^  an  objection  taken 
at  the  trial  will  be  fatal  {SehroppM  agt.  Corning,  3  Oomst  132.)  In  an  action 
upon  a  bond  given  under  a  statute,  it  is  not  necessary  to  allege  that  it  was  made  in 
porsuance  of  the  statute.  The  statute  is  a  public  act  of  which  the  courts  are  bound 
OB  ofido  to  take  notice.  It  is  never  necessary  in  pleading  to  state  matter  which  the 
court  is  supposed  to  know,  and  of  which  it  is  bound  to  take  notice,  and  therefore 
it  is  onneoeBsaiy  to  state  mere  matter  of  common  or  public  statute  law.  {Shaw  agt 
Ib&Mt,  3  Oomtt  188.)  Since  the  Code,  it  is  not  necessaiy,  in  an  action  foanded 
Qpon  a  statute,  that  the  complaint  should  contain,  any  direct  allusion  to  the  statute. 
It  is  only  necessary  to  state,  in  the  complaint,  a  time  subsequent  to  the  adoption  of 
the  statutory  provision.  It  is  still  the  rulor  however,  that  the  complahit  must  state 
all  the  fiacte  which  are  requisite  to  bring'  the  case  within  the  statute.  A  merely 
inferential  charge  of  misconduct  or  negligence,  in  the  defendants,  is  not  sufficient, 
in  an  action  which  is  not  founded  upon,  and  did  not  exist  at,  common  law,  but  is 
baaed  wholly  upon  a  statute.  In  such  cases  there  must,  in  cnrder  to  sustain  the  ac- 
tion, be  a  positive  allegation  not  only  of  the  acts,  but  of  the  qualifications,  if  any, 
prescribed  by  the  statute.  (Brown  agt  Hamrum,  21  Ba/rb,  608.)  It  is  provided  1^ 
statute  that  the  constable  shall  return  the  execution  and  pay  the  debt  or  damages 
and  costs  levied,  to  the  justice  who  issued  the  same,  returning  the  overplus,  if  any, 
to  the  person  against  whom  the  execution  issued.  (2  R,  S.^  Bd  ed.,  347,  §  349.) 
Section  164  of  the  same  statute  gives  an  action  of  assumpsit  against  a  constable  for 
moneys  not  paid  over  according  to  law.  But  such  an  action  cannot  be  sustained 
where  the  action  is  brought  before  the  return  day  of  the  execution,  and  where  no 
demand  of  such  moneys  has  been  made.  {Borid  agt  Oairander^  16  Eaw,  672.) 
The  subject,  in  reference  to  the  oonstruction  of  statutes,  where  "  may  *'  is  to  be  con- 
strued "  mtui  "  or  ^^sha&f"  examined.  (Buffalo  Plank  Road  Qo.  agt.  (k^amiasiimtn 
ofERghwa/^  10  H&w,  239.)    {Soe  "  For  Jb^wriet  Canting  Deaik,"  an^  page  219.) 

By  or  against  stockliolders  of  a  corporation*— Where  the 

charter  of  an  incorporated  company  by  its  provisions  makes  a  stockholder,  under 
certain  circumstances,  personally  liable  for  its  debts,  a  judgment  previously  recovered 
against  the  corporation  is  prima  facie  evidence  of  a  debt  against  the  stockholder 
individually.  (The  doctrine  contained  in  Slee  agt  Bloom^  20  John.  669,  and  Uou 
agt  JicCuOough,  7  Barb.  279,  concurred  in.)    It  is  therefore  sufficient  to  aver  in  a 

\  complaint  in  an  action  against  the  stockholder  personally,  the  recovery  of  a  judg^ 

ment  against  the  corporation,  and  the  other  facts  on  which  the  liability  of  the  de- 
fendant under  the  statute  attached,  without  alleging  the  consideration  and  circum- 

'  stances  of  the  original  indebtedness.    Where  several  stockholders  in  an  incorporated 

company  in  good  feith  subscribe  and  pay  over  in  money  their  subscriptions  for  the 
purpose  of  increasing  the  stock  of  tlie  company,  and  the  company  fail  in  carrying 
ont  that  purpose ;  an  obligation  on  the  part  of  the  company  impHed  by  law  to  re- 
fund such  subscriptions  is  thus  created:  and  is  a  claim  by  such  stockholders, 
arising  ex  eaniractUf  and  therefore  assignable  and  capable  of  enforcement  by  the 
assignee  in  hi^  own  name.  (Pec/cAam  agt  Smithy  9  How.  436.)  Where  the  plain tif!^ 
a  stockholder  of  the  company,  prosecuted,  in  his  own  behalf,  the  directors  and  secre- 

^  tary  of  the  company,  alleging  false  and  fraudulent  representations,  and  fraudulent 

over-issue  of  stodc  of  the  company,  and  appropriating,  by  the  defendants  to  their  own 
use,  the  property  of  the  company,  whereby  the  plaintiff's  stock  was  valueless,  or 

I  nearly  so ;  hM,  that  all  the  stockholders  having  a  common  interest,  and  afifected  in 

the  same  proportionate  degree,  according  to  the  quantity  of  stock  each  held,  it  was 
a  case  in  which  there  should  be  but  one  recovery,  and  In  which  all  of  the  same 
class  should  join,  or  the  suit  should  have  been  prosecuted  by  the  plaintiff  for  the 
benefit  of  himself  and  the  other  stockholders.  (WeUs  agt  Jewetty  11  How,  242.) 
Where  the  plaintifl^  in  his  complaint^  alleged  that  under  the  false  representations  of 
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the  defendants,  that  onl/  the  lagftixnate  number  of  shares  of  stock  of  the  companj- 
had  been  issued,  he  bought  stock  of  the  company  at  a  certain  time,  bnt  omitted  to 
show  or  allege  that  at  (hat  time  the  stock  had  been  over-issued,  and  showed  that 
the  over-issue  was  aiter  he  bought ;  Ae^  that  the  complaint  was  fataUj  deiective 
in  showing  title,  or  right  to  bring  the  action.  It  was  material  to  the  plaiutifTs 
case,  so  far  as  he  relied  on  a  fklse  representation,  to  show  directlj  that  the  repre^ 
sentation  was  tintme  when  made.  The  complaint  also  staled,  Uiat  the  genuine 
stock  could  not  be  distinguished  from  the  false,  and  that  therebj  the  plaintiff  ana- 
tained  a  loss ;  A«2d,  that  if  the  false  stock  was  valueless,  the  loss  could  not  result,  or 
if  it  oould  the  plaintiff  should  show  how.  And  if  the  over-issued  stock  was  valid, 
and  bound  the  company,  then  the  injury  was  primarily  to  the  company,  and  only 
indirectly  to  the  plaintiff;  and  the  company  should  sue,  or  be  made  a  party  de- 
fendant, and  the  party  sue  fbr  himself  and  idl  other  stockholden.  (See  Wells  agt 
Jeweitj  11  jBbto.  242.)  The  false  representations,  with  proper  averments,  would 
give  a  cause  of  action  to  the  plaintiff  alone;  the  mere  over-issue  would  give  a  cause 
of  action  to  the  company,  or  the  plaintiff  and  all  the  other  stockholders.  But  the 
two  matters  could  not  be  Joined  in  one  oomplaint.  {Bell  agt  ifoZt,  11  Bow.  254.) 
For  the  damage  sustained  by  a  etockholdeTf  ih>m  illegal  and  fraudulent  acts  of 
directors  and  officers  of  a  company,  an  action  may  be  sustained  by  the  stockholder 
against  the  oiBoers  and  directors.  And  the  defendants  may  be  arrested  under  the 
second  subdivision  of  section  1)9  of  the  Coda  (Crook  agt  Jewett,  12  How.  19.) 
In  an  action  by  one  stockholder  against  the  others,  an  ii^unction  will  not  issue 
and  receiver  be  appointed  whera  property  of  the  company  is  not  liable  to  injury ; 
especially,  where  it  appears  that  the  defendants  have  a  vested  right  of  possession 
and  are  the  largest  creditors.  {Hamilton  agt  Accessory  HYansU  Cb.,  13  Bow.  108 ; 
Fatten  agt  Accessory  n-ansii  Co.,  id.  602.)  A  stodcholder  of  a  bank  sued  by 
the  recMver  of  the  bank  upon  his  promissorv  note  given  to  the  bank,  cannot  set 
up  a  defence  or  counter  claim,  that  his  stock  was  pledged  as  security  for  its  pay- 
ment, and  that  the  fhiudulent  acts  of  the  agents  of  the  bank  had  rendered  the  stock 
worthless.  {BuUerworih  agt  1^8,  16  Bow.  645.)  The  10th  section  of  the  general 
railroad  act  of  1850  {Sess.  Laws  of  1860,  cliap.  140,  p.  211,)  declares  that  each 
stockholder  shall  be  individually  liable  to  the  creditors  of  the  company,  to  an  amount 
equal  to  the  amount  unpaid  on  the  stock  held  by  him,  for  all  the  debts  and  liabilities 
of  the  company,  until  tiie  whole  amount  of  the  capital  stock  so  held  by  him  shall 
have  been  paid  to  the  company.  The  same  section  also  makes  the  stockholders 
jointly  and  severally  liable  to  ^e  laborers  and  servants  of  the  company  for  services 
performed,  Ac  It  then  provides  that  the  stockholders  shall  not  be  liable  to  an 
action  th&refor  before  an  oxocution  shall  be  returned  unsatisfied  against  the  corpo- 
ration. Admitting  that  this  last  portion  of  the  section  applies  to  the  creditors 
generally,  equally  with  the  laborers  and  servants  of  the  company,  (of  which  tliere 
is  no  doubt,)  the  question  is,  has  a  general  creditor  of  the  company  by  a  prior 
judgment,  with  an  execution  thereon  returned  unsatisfied,  a  lien  or  prior  claim  upon 
these  demands  for  unpaid  subscriptions  for  stock,  in  preference  to  other  Bubsequent 
or  junior  general  judgment  creditors  of  the  company,  who  have  in  like  manner 
exhausted  their  legal  remedies  against  the  corporation  ?  Beld^  that  he  has  not. 
Where  such  subsequent  or  junior  judgment  creditors  have  proceeded  by  action 
against  the  railroad  company  in  behalf  of  themselves  and  all  the  other  creditors  of 
the  corporation,  and  obtained  an  injunction  order  restraining  the  company  from 
disposing  of  or  parting  with  their  effects,  &c.,  also  an  order  of  sequestration  against 
the  company,  an  order  of  reference,  and  an  order  restraining  proceedings  at  law  by 
all  the  creditors  of  the  company,  and  directing  the  creditors  to  exhibit  their  claims 
before  the  referee,  Ac.,  and  an  order  appointing  a  receiver,  an  action  brought  sub- 
sequently thereto  by  such  prior  judgment  creditor  against  the  stockholders  to  re- 
cover and  apply  the  amount  of  their  impald  subscriptions  to  the  payment  of  his 
judgment,  will  be  restrained  by  the  court  ft'om  farther  prosecution,  '^'hatcver  pre- 
ference the  commencement  of  an  action  by  one  creditor  may  give  over  another 
creditor  who  brings  a  subsequent  action  against  the  same  stockholder,  under  the 
section  referred  to,  it  settles  nothing  in  respect  to  proceedings  previously  com- 
menced under  the  Revised  Statutes  with  a  view  to  a  sequestration  of  the  effects  of 
the  corporation  for  the  benefit  of  the  creditors  generally.  By  force  of  the  proceed^ 
ings  in  the  action  for  sequestration  and  for  a  receiver,  Ac,  all  the  stock,  property, 
things  in  action  and  effects  of  the  company  are  placed  in  the  hands  of  the  court,  and 
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beyond  the  readi  of  any  partionUur  creditor^  except  by  ooming  in  under  those  pro- 
ceedings for  a  rateable  share  upon  a&  equitable  distribution  of  Ihe  effects.   {Sankin 
ast.  £Biott,  14  Mow.  339.)     The  responaibaity  of  the  stockholders  of  a  lailroad 
oarporaiion,  for  the  debts  of  the  company,  under  the  10th  section  of  the  general 
railroad  act  of  1850,  was  an  original  reeponsibilitjp  and  was  that  of  general  part- 
ners.   Like  the  responsibility  of  partners,  it  entered  into  the  essence  of  every  credit 
^Ten  to  the  company,  and  was  a  part  of  the  contract  by  which  the  debt  was  in- 
curred.   And  the  credit  was  given^  and  the  creditor  trusted,  as  well  to  the  personal 
Uabilitj  of  the  stockholders,  as  to  the  responsibility  of  the  corporation.  But  it  was  the 
intention  of  the  legislature,  bjthe  10th  section  of  the  act  of  April  15, 1864,  amending 
the  act  of  1850,  to  repeal  the  provisions  of  the  10th  section  of  the  act  amended. 
And  as  respects  debts  contracted  since  the  passage  of  the  amendment,  the  stock- 
holders are  eorporalord  merely,  and  not  partners ;  and  as  to  such  debts,  an  action 
cannot  be  maintained  against  them,  by  a  creditor,  after  the  return  of  an  execution, 
issued  a((ain8t  the  company,  unsatisned,  to  render  them  persoually  liable.    The 
repealing  clause,  however,  of  the  act  of  1854,  so  far  as  it  relates  to  rights  of  action 
existing  at  the  time  it  was  passed,  was  unconstitutionalp  as  interferiog  with  vested 
lights ;  and  those  rights  remain  untouched  by  it.    In  an  action  bj  a  judgment  cred- 
itor of  a  railroad  company,  against  stockholders,  to  enforce  their  persoual  liability, 
the  mere  proof  that  a  judgment  has  been  obtained  by  the  plaintiff,  against  the  com- 
panjr,  and  an  execution  returned  unsatisfied,  is  not  enough.    The  pl^tiff  must  also 
prove  that  the  debt,  for  which  the  judgment  was  recovered,  was  of  the  sort  named 
in  the  statute.    And  when  this  is  done,  the  amount  due  on  the  execution  is  the 
role  of  damages.    Such  actions  may  be  brought  by  all  persons  employed  in  the 
service  of  the  company — whether  as  engineers,  master  mechanics  or  couductors — 
who  have  not  a  distinctive  appellation,  such  as  offioera  or  agents  of  the  company. 
The  servant  who  employs  and  pays  the  man  working  with  him,  is  entitled  to  the 
benefit  of  the  maxim,  qui  facii  per  aUwnfacU  per  «a    {Conant  agl  Van  Schaick^  24 
Barb,  87.)    In  proceedings  under  the  act  of  1849,  to  enforce  the  personal  liability  of 
stockholders,  a  stockholder,  who  is  also  a  creditor,  cannot  offset  his  claim  against 
his  assessment  as  a  stockholder.    The  person  who  was  liable  as  a  stockholder  is 
the  one  in  whose  name  the  stock  stands  on  the  books  of  the  bank,  although  in  fact 
it  belonged  to  another  person.    {E^ipirt  City  Bank^  6  Abb.  385.) 

Mutaaly  dependent  and  Independent  contractA*— >In  an 

executory  oontract  for  the  sale  of  an  artide  to  be  paid  for  upon  delivery,  at  any 
time  within  a  certain  period,  the  obligations  of  the  one  party  to  pay,  and  the  other 
to  deliver,  are  mutual  and  dependent;  and,  where  m  such  oases  the  seUer  brings  his 
•oiioa  for  the  price,  it  is  not  enough  simply  to  show  the  defiralt  of  the  purchaser, 
he  must  show  that  he  was  ready,  and  offered  to  deliver  the  goods.  Whichever 
party  seeks  to  enforce  the  contract  against  the  other,  must  show  performance  or  a 
tender  of  peifbrmanoe  on  hia  part  {Xhmham  agt  JfoiMi^  4  SeleL  508.)  Upon  a 
oontract  for  the  sale  of  an  article,  to  be  delivered  at  a  particular  place ;  in  an 
action  by  the  vendee  thereon,  if  he  shows  he  was  ready  to  pay  at  the  time  and 
place  appointed,  it  is  not  necessary  for  him  to  prove  payment  or  tender.  If  the 
payment  was  to  be  in  "  New- York  ftmds,"  and  it  is  made  to  appear  that  the  vendee 
had  the  means  to  pay  them,  there  is  no  necessity  of  showing  that  he  had  obtained 
such  funds  for  the  purpose.  {Broneon  agt  Wyman^  4  SeUL  182.)  Where  a  part> 
by  a  written  instrument,  dated  and  signed  by  him  for  value  received,  agrees  to 
purchase  of  another,  at  the  expiration  of  one  year  firom  the  date  of  the  instrument, 
stock  at  a  price  nained,  the  sale  and  transfer  of  the  stock,  and  the  payment  of  the 
price  are  dependent  acts  to  be  concurrently  peiformed.  To  entitle  the  vendor  to 
reeover  upon  the  agreement,  he  must  aver  and  prove  a  tender,  or  offer  to  sell  and 
transfer  the  stock  to  the  party  contracting  to  purchase,  at  the  expiration  of  the 
year.  A  count  averring  that  he  was  ready  and  willing  to  sell  and  transfer  the 
atock  at  the  time  named  therefor  in  the  instrument,  is  bad  upon  demurrer.  (Lester 
agL  Jeioett,  1  Ksm.  453;  and  see  Smith  sgi,  Wright,  1  Abb.  243;  Ook  agt  Blimty  2 
Bomo.  116.)  Where  a  mutual  agreement  was,  that  the  plaintiff,  in  consideration 
of  tbe  payment  by  the  defendants  of  a  certain  sum  of  money  on  a  certain  day,  and 
on  tbe  delivery  to  him  of  certain  promissory  notes,  (without  stating  any  time  for  the 
delivery,)  he  would  assign  and  transfer  to  the  defendants  all  his  interest  in  a  certain 
bid  made  by  him  upon  certain  real  estate,  and  all  his  interest  in  the  judgment 
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there'm,  &c. ;  hM,  on  demurrer,  that  on  the  lUliire  of  the  defendants  to  paj  the 
money  on  the  day  spedfled,  the  plaintiff  could  not  maintain  his  action  therefor, 
without  allegfing  Uiat  he  had  performed,  or  had  offered  to  perform  the  agreement  oa 
his  part.  He  was  not  bound  to  perform  until  the  defendants  had  delivered  the 
notes,  as  well  as  paid  the  money.  The  agreement  to  pay  the  money  was  an  inde* 
pendent  undertaking.    (Smith  agt  BeUa,  16  Sow,  261.) 

Time  of  pert ormance. — Cemmon  carriers,  where  there  is  no  express 
agreement  to  transport  property  within  a  limited  time,  are  not  responsible  for  de- 
lays occurring  without  their  fault  (Wibert  agt  TheN.  T.dt  ErieRR.  Cb.,  3Zem. 
245.)  Where  no  time  is  fixed  by  agreement  for  the  performance  of  a  duty,  or  the 
transfer  of  an  article,  the  law  requires  it  to  be  done  in  a  reasonable  time.  (ChiUy 
on  CorUradSf  730,  and  note.)  (Thomas  agt  Dickinson,  2  Kern.  364.)  There  are  cases 
where  an  option  reserved  to  a  party  may  be  exercised  within  a  reasonable  time, 
and  what  is  a  reasonable  time  is  a  question  of  fact  for  the  jury.  But  such  a  ques- 
tion cannot  arise  where  the  agreement  itself  can  be  fairly  oonstrued  to  settle  the 
time  at  which  the  option  is  to  be  determined.  It  then  becomes  a  question  of  law 
for  the  court  (Sage  agt  Hazard^  %Bairb.  179.)  Where  the  act  authorizing  a  rail- 
road company  to  t^e  land  for  its  use,  prescribed  that  reasonable  notice  of  not  less 
than  ten  days  should  be  given  to  the  owner  of  the  time  when  the  jury  to  appraise 
the  damages  would  be  drawn;  and  a  plea  setting  up  title  by  virtue  of  proceedings 
under  the  act  alleged  that  reasonable  notice  of  such  time  was  given ;  heiid,  on  de- 
murrer to  the  plea,  that  a  previous  notice  of  not  less  than  ten  <Uiys  was  necessary 
to  give  the  officer  jurisdiction,  and  that  the  plea  was  bad.  (Cruger  agt.  The  Hudson 
River  RR,  Oo.^  3  Kem.  190.)  There  being  no  time  specified  for  the  performance  of 
the  agreement,  each  party  must  be  required  to  perform  what  appertains  to  him  in 
a  reasonable  time.  A  reasonable  time  is  such  a  period  as  would  be  required  by  per- 
sons of  ordinary  business  talents  to  accomplish  the  duties  which  the  respective 
parties  had  to  perform.    (Smedberg  agt  More^  26  Wend.  238.) 

Wbeii  defects  In  tlie  complaint  may  be  cnred  by  an- 
•irering,  or  on  tbe  trial* — Where  the  complaint  omitted  to  aver  the 
fact  that  the  administrator  claimed  that  the  assignment  was  valid,  but  this  fact  ap- 
peared from  his  answer,  and  objection  to  the  complaint  on  account  of  this  omission 
was  first  taken  at  the  trial,  when  it  wms  overruled  and  judgment  rendered  in  favor 
of  .the  plaintiff:  heU  on  appeal  to  the  court  of  appeals,  that  the  defects  in  the  com- 
plaint must  be  deemed  supplied  by  amendment,  and  the  judgment  sustained.  (Bak 
agt.  Graham^  1  KertL  237.)  In  an  action  for  the  breach  of  an  agreement  (to  deliver 
a  deed)  a  request  or  demand  need  not  be  laid  specially.  It  is  sufficient  for  the  plain- 
tiff to  allege  generally,  that  the  defendant  was  often  requested  to  execute  the  deed. 
The  omission  to  allege  a  time  and  plaoe  is  not  an  available  objection  to  the  com- 
plaint, in  an  arrest  of  judgment,  or  on  a  general  demurrer.  ■  (Carpenter  agt  Browne 
i  Barb.  147.)  There  is  no  express  averment  in  the  complaint  of  property  in  the 
plaintiff,  but  the  facts  are  stated  i^ovring  that  he  was  entitled  to  the  note,  and  this 
IS  sufficient  certainty  after  verdict  (Decker  agt  MaOiews,  2  Kem.  321.)  It  is  said 
in  Williams^  note  to  Saunders'  Reports^  (1  Satrnd.  228  a.  it  1,)  that  when  there  is  any 
defect,  imperfection,  or  omission  in  any  pleading,  whether  in  substance  or  form, 
which  would  have  been  a  fktal  objection  upon  demurrer,  if  the  issue  joined  bo  such 
as  necessarily  required,  on  the  trial,  proof  of  the  facts  so  defectively  or  imperfectly 
stated  or  omitted,  and  without  which  it  is  not  to  be  presumed  that  either  t^e  judge 
would  direct  the  jury  to  give^  or  the  Jury  would  have  given  the  verdict,  such  defect 
imperfection,  or  omission,  is  cured  by  the  verdict  by  the  common  law.  This  rule 
has  been  often  mentioned  with  approbation,  and  It  has  not  been  abolished  by  the 
Code.  (Brown  tugt.  Harmon^  21  Barb.  608.)  Where,  in  an  action  for  slander,  the  de- 
fendant justifies,  and  in  so  doing  supplies  the  omisaiou  of  a  material  fact  in  the  com- 
plaint^ that  wiU  cure  the  defect  But  when  the  plaintiff  demurs  to  one  plea  or 
answer,  and  the  admission  or  averment  is  found  in  another,  such  admission  oraver^ 
ment  will  not  avail  the  plaintiff  as  supplying  the  deficiencies  in  his  complaint;  the 
plea,  or  answer  containing  the  admission  not  being  before  the  court  on  the  demur- 
rer. (Ayres  agt  CioveS,  18  Bairb.  260.)  When  one  party  agrees  to  sell  and  deliver 
goods  at  a  particular  place,  and  the  other  agrees  to  receive  and  pay  for  them,  an 
averment  by  the  purchaser,  of  a  readiness  and  willingness  to  receive  and  pay  at 
Vkoit  place,  in  case  ha  sues  for  a  non-delivery,  is  indispensably  necessaiy  to  a  good 
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oompUmt  But  the  omisaon  to  make  this  arennent  is  a  defect  which  is  cared  by  a 
'verdict  (Clark  agt  Dales,  20  Barb.  42.)  Where  the  compkint  contains  suffloieot 
aTerments  to  aotbcrize  a  judgment,  the  court  may  grant  any  remedy  warranted  by 
the  facts.    {NoU^  Lewis  agt.  Yanmrn,  t&D.  SmUh,  eSO.) 

IVhes  one  QT  more  counts  proper* — The  princi(>al  beneficial  ob- 
ject in  the  passage  of  the  Code  was.  to  abolish  the  use  o£  JkMioitt  aliegaiians  in  our 
written  pleadings.  And  as  there  ean  be  but  one  substantially  true  statement  of  a 
single  cause,  of  action,  the  practice  of  setting  it  forth  in  different  counts  is  necessarily 
abolished.  An  objection  that  the  causes  of  action  contained  in  diflferetit  counts  in  the 
eomplaiiit  art  one^  can  be  made  to  appear  only  upon  ajfidaviif  and  can  be  available 
only  OD  motion.  (Laekey  agt  Vanderbiltf  10  How,  156.)  A  variety  of  cowUs  in  a 
ecMmpkunt  upon  the  same  cause  of  action  to  no  longer  allowable.  Under  the  present 
BtjBtem,  the  party  pleading  should  know,  beforehand,  what  are  his  facts ;  which 
miut  be  stated  plainly  and  oonoisely,  Ac.  {C7wreh&  agt  ChwchiU,  9  Bow.  652.) 
The  theoiy  of  the  Code  in  rsference  to  pleadings  is,  that  the  party  pleading  knows, 
or  should  know,  beforehand,  what  is  the  truth  of  his  case,  and  that  he  should  state 
the  truth,  and  nothing  but  the  truth,  in  his  plea(Uog.  The  statement  of  the  case  in 
different  forms,  for  the  purpose  of  guarding  against  a  rariance  between  the  allega- 
tion and  the  proof,  is  no  longer  necessary.  If  there  is  any  rariance  between  the 
aOegationa  and  the  proofs  in  any  of  the  details  of  the  oase^  the  party  wiU^  upon  the 
trial,  be  allowed  to  amend,  so  as  to  adapt  his  pleading  to  his  case  as  prored,  upon 
such  terms  as  may  be  Ju8t---proYided  no  new  cause  of  action  is  stated.  It  is  impos- 
sible, in  the  nature  of  the  case,  that  there  can  be  four  distinct  causes  of  action  in 
an  action  for  breach  of  promise  of  marriage.  And  where  the  complaint  in  such 
action  stated, ./Sni;  a  promise  by  the  defendant  to  marry  the  plaintiff  upon  request; 
mcondf  geneiiily,  a  promise  to  marry  the  plaintiff;  thirds  a  promise  to  marry  in  a 
reasoos^le  time ;  and,  fourth^  a  promise  to  marry  when  the  defendant  should  be 
disengaged  from  another ;  hdd,  that  each  of  these  promises  was  to  be  regarded  as 
but  a  reiteration  of  the  first,  only  varied  in  its  terms.  The  complaint  was  set  aside, 
with  costs,  with  liberty  to  amend.  {Dtmning  agt  Thomas^  11  Ilow.  S81.>  A  cause 
of  action  for  carelessness  and  negligence,  by  means  of  which  injury  and  death  en- 
sued, may  and  should  be  stated  in  one  count  in  the  complaint  The  plaintiff  is  not 
permitted,  under  the  present  system  of  pleading,  to  put  into  his  complaint  different 
counts  for  the  same  cause  of  action,  varying  them  as  to  ibrm  and  manner  of  state- 
ment {SeCf  to  (he  same  effect^  (he  several  reported  cases  cited  in  ihs  opinion.)  (Dickent 
agt  If.  F.  Cenirai  Bailroad  Co.,  13  How.  228 ;  and  see  The  Stockbridge  Iron  Co.  agt 
JMfea,  5  How.  439.)  It  is  not  allowed  to  the  plaintiff  to  set  forth,  in  different 
counts,  in  his  complaint,  several  distinct  causes  of  action  against  the  defendant  for 
the  same  indebtedness.  {See,  to  ihe  same  efiei.  Lackey  agt  VanderhiUy  10  How.  Pr, 
R.  155.)  And  where  it  appears,  fVom  the  face  cf  (he  compkunty  that  several  counts 
therein  are  really  for  the  same  thing,  no  affidavit  by  the  defendant  is  required,  as 
proof  that  there  is  really  but  one  cause  of  action  against  him.  The  affidavit  would 
only  state  what  the  complaint  concedes.  {This  seems  to  be  adverse  to  Lackey  agt 
VanderbiU.)    {Ibrd  agt  MaUice,  U  How.  91.) 

3«  Poorer  of  the  court  in  granting  relief.— If  the  de(bndant 
has  answered,  the  court  may  grant  the  plaintiff  any  relief  consistent  with  the  case 
made  by  the  complaint  and  embraced  within  the  issue.  In  case  no  answer  has 
been  put  in,  the  relief  granted  cannot  exceed  that  demanded  in  the  complaint  In 
the  former  case  the  demand  of  relief  in  the  complaint  becomes  immaterial  The 
case  made  by  the  complaint,  and  the  limits  of  the  issue,  alone  determine  the  extent 
of  the  power  c^  the  court.  These 'expressioos  of  the  statute  include  the  statement 
of  the  right  of  the  plaintifi^  and  its  infringement  by  the  defendant  (MarqwU  agt. 
MarqiuUf  2  Kern.  241.)  That  the  prayer  of  the  oomplaint  is  too  broad,  or  embraces 
too  much,  is  not  among  the  causes  for  which  a  defendant  may  demur.  {Andrewe 
agt  Shaffer,  12  How.  441.)  Where  the  complaint  prayed  that  a  deed  of  trust 
should  l>e  declared  "void,  null,  and  of  no  effect,"  and  also  ''for  such  further  or 
other  relief  as  may  be  agreeable  to  equity  and  good  conscience  ;'*  held,  that  although 
the  deed  eould  not  be  declared  to  be  void,  null,  and  of  no  effect,  yet  under  tifie 
general  prayer  of  the  complaint,  the  court  might  allow  it  to  be  reformed.  And  it 
was  reformed  by  maerting  in  it  a  power  of  revocation.  {Qrafton  agt.  Remaen^  16 
E9W.Z2.) 
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Improper  relief  claimed. — A  complaint  ia  bad  cm  demoner  whidi 
alleges  the  taking,  detention  and  confoertion  of  penonal  property,  and  claims  not 
onlj  damages  for  the  converaion,  but  also  a  re-delirery  to  the  plalntiir.  A  pUuntiif 
cannot  so  frame  his  complaint  as  that  if  he  fiols  to  recorer  the  possession  of  the 
property,  he  can  recover  damages  for  the  conversion.  (Maxwdl  agt.  Famam,  T 
Bow.  286.)  Whether,  under  the  Code,  it  is  necessary  that  the  complaint  should 
contain  a  prayer  for  a  temporary  injunction,  to  entide  the  plaintiff  to  one,  upon 
fkcts  existing  at  the  time  of  the  commencement  of  the  action,  qture  t  ( Vincmt 
agt  King,  13  ffow.  234.) 

AlteruatiTe  relief  •-—The  remedy  to  compel  an  election  of  inconaatent 
causes  of  action  is  by  motion,  not  by  demurrer.  AUem(Uiv€  equitable  relief  may 
be  alleged  and  obtained  now  as  heretofore.  For  instance—^  complaint  for  the  res- 
titution of  property,  as  a  substantive  ground  of  relief,  mnj  allege,  1st  That  it  was 
mortgaged  under  a  usurious  contract,  and,  2d,  That  the  sale  under  a  foreclosure  of 
the  mortgage  was  void  for  other  reasons.  (Totrng  agt  JBchoardey  11  Bow,  201.) 
The  Ciode  has  abolished  the  distinction  between  legal  and  equitable  remedies;  but 
it  has  not  changed  the  inherent  differenoe  between  legal  and  equitable  relief!  Un- 
der the  Code,  the  proper  relief^  whether  legal  or  equitable,  will  be  administered  in 
the  same  form  of  proceeding.  In  some  cases,  alternative  relief  may  be  prayed  and 
relief  be  granted  in  one  or  the  other  form ;  in  which  cases  an  action  was  necessary 
before,  to  attain  the  one  form,  and  a  bill  in  equity  to  reach  the  other.  A  suit  for 
specific  performance  is  one  of  that  description;  but  inconsistent  relief  can  no  more 
be  asked  now  than  it  could  under  the  old  systeuL  Per  Savdfokd,  J.  (Linden  agt 
Bepburrij  6  Bow,  188.)  Claims  for  both  legid  and  equitable  relief  may  be  united  in 
one  action  where  they  are  not  inconsistaat  with  each  other.  (Gdiy  agt  BuiKm 
Bwtr  RR.  Co,,  6  Bow,  269.) 


Chapteb  n. — The  demurrer. 

Skotiow  143.  Defendant  to  demur  or  answer, 

144.  When  the  defendant  may  demur, 

145.  Demurrer  must  specify  grounds  of  objection. 

146.  How  to  proceed  if  complaint  be  amended. 

147.  Objection  not  appearing  on  complcunt  may  be  taken 

by  answer. 

148.  Objection  when  deemed  waived. 

§  143.  Defendant  to  demur  or  answer. 

The  only  pleading  on  the  pai-t  of  the  defendant  is  either  a  de- 
murrer or  an  answer.  It  must  be  served  within  twenty  days 
after  the  service  of  the  copy  of  the  complaint 

Extending  time  to  demur. — ^An  order  made  by  a  judge  at  chambers^ 
enlarging  the  time  to  answer,  is  an  extension  of  time  to  demur.  (Brodhead  agt 
Brodhead^  4  Bow,  308.)  Where  defendant's  attorney  served  notice  of  retainer  and 
demand  of  copy  complaint  at  two  several  times  (for  several  defendants)  upon  plain- 
tiff^s  attorney ;  and  aSter  twenty  days  had  elapsed  fVom  the  first  service,  but  not 
twenty  days  from  the  last,  he  moved  to  dismiss  tiie  complaint  for  want  of  service, 
hdd^  that  on  proof  of  service  of  the  first  notice  and  demand,  the  defendant  was 
entitled  to  move,  without  waiting  for  the  expiration  of  twenty  days  from  the  last 
service.  In  ordinary  cases,  the  practice,  as  settled,  allows  twenty  days  for  service 
of  copy  complaint,  liter  demand.    (Luce  agt  JYemperi,  9  Bow,  212.)    A  defendant 
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cannot  demur  and  answer  to  the  same  matter  or  caoae  of  action.    (Jftinn  agt  Bar' 
nmwk,  13  Maw.  663;  Eowaard  agt  Miehigan  Southern  SR  Co.^  6  How,  206.) 

^l^liCM  regularly  •erred.—When  a  pleading  ia  regularly  serred,  and 
'vifchin  the  proper  time,  though  defecttye,  so  that  the  osly  question  is  upon  its  wffi- 
deney,  it  cannot  be  disregarded  as  a  nullltj.    (Stroul^  agt  Owrran,  7  How,  36.)    Pa- 
pen  aenred  in  the  name  of  a  straoger— not  an  attorney  of  the  court—* not  authen- 
ticated by  a  party  or  his  attorney,  or  by  the  sheriff,  or  any  one  professing  to  act  in 
his  behalf  are  irregular,  And  cannot  be  made  the  basis  of  an  order  which  shall  affect 
the  pliuntiff^a  proceeding.    (Buckman  agt  Camley^  9  How.  180.)    Where  an  answer 
and  demurrer  on  one  paper— the  demurrer  immediately  following  the  answer — were 
served,  and  a  reply  aerred  to  the  answer  and  the  demurrer  noticed  for  argument 
but  before  the  expiration  of  the  twenty  days  from  the  senrioe  of  the  reply  an 
amended  answer  was  served,  being  an  exact  copy  of  the  original,  except  the  de- 
murrer, which  was  left  off;  held,  that  the  plaintiff  was  not  bound  to  reply  to  the 
amended  answer.    The  reply  already  served  was  sufficient — ^the  answer  in  £Act  was 
not  amended.    (Howard  agt  Michigan  Southern  SB,  Co.^  6  How.  206.) 

§  144.  When  the  drfendant  may  demur. 
The  defendant  may  demur  to  the  complaint,  when  it  shall 
appear  upon  the  face  thereof,  either : 

1.  That  the  court  has  no  jurisdiction  of  the  person  of  the  de« 
fendant,  or  the  subject  of  the  action ;  or, 

2.  That  the  plaintiff  has  not  legal  capacity  to  sue ;  or, 

3.  That  there  \a  another  action  pending  between  th^  same 
partiea,  for  the  same  cause  ;  or, 

4.  That  there  is  a  defect  of  parties,  plaintiff  or  defendant ;  or, 

5.  That  several  causes  of  action  have  been  improperly 
united;  or, 

6.  That  the  complaint  does  not  state  &cts  sufficient  to  con- 
stitute a  cause  of  action. 


Objection  mnst  appear  on  the  tece  of  the  pleading. 

grounds  of  demurrer  are  specifled  in  the  Code.  It  is  enough  to  authorize  a  demur- 
rer that  any  one  of  these  objections  appear  upon  the  face  of  the  complaint.  The 
demurrer  must  specify  distinctly  upon  which  of  the  several  grounds  of  objection 
which  justify  this  pleading,  the  party  relies.  If  the  ground  of  objection,  stated  in 
the  demurrer,  is,  in  substance,  any  one  of  those  specified  in  the  144th  section  of  the 
Code,  it  is  good  as  a  pleading.  Kxcept  in  reference  to  the  alleged  want  of  JwisdiC' 
(um,  ^whether  of  the  person  or  the  subject  matter,)  or  a  defect  of  parties,  (plaintiff, 
or  deiendant,)  all  grounds  of  demurrer  may  be  properly  stated  in  the  very  words  of 
ike  staiuU.  { This  agrees  toiih  Durkee  agt.  The  Saratoga  ds  Wash.  BR.  Co.,  4  How.  Pr. 
R  171 ;  Swift  afi^  ^  WiUf  3  id.  280;  Hyde  agt  Ckmrad,  bid.  361;  and  is  adverse 
to  Furdy  agt  Carpenterf  6  id.  361.)  A  demurrer  is  only  appropriate  when  the 
ground  of  objection  appears  on  the  face  of  the  pleading.  (Getty  agt.  Hudson  Biver 
BR.  Co.,  8  How.  177.)  Matter  in  oiotmwnl  constituting  a  defence  £ovLld  be  pleaded 
or  set  up  in  the  amswtr^  unless  it  is  apparent  on  the  face  of  the  complaint ;  then  a 
demwrrer  is  the  prc^r  remedy.  (Mayhew  agt  Bobinson^  10  How.  162.)  A  party 
can  only  demur,  where  the  ground  of  demurrer  appears  on  the  face  of  the  complaint 
In  so  demurring,  the  party  must  state  the  ground  of  demurrer  on  which  he  relies, 
and  can  only  obtain  judgment  for  the  cause  stated  in  the  demurrer.  Wherever  the 
matter  of  objection  does  not  appear  on  the  face  of  the  complaint,  then  it  may  be 
aet  up  in  the  answer;  and  if  no  such  objection  (that  is,  an  objection  to  the  jurisdic- 
tion which  does  not  appear  on  the  lace  of  the  complaint)  be  ti^en  by  demurrer  or 
answer,  it  shaU  not  be  deemed  waived.  (Wilson  agt  Mayor  of  Hew  York,  IS 
Bow.  600.)  * 
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Cannot  demur  and  antirer  to  tame  matter. — k  defendaiit 

cannot  demor  and  answer  to  the  same  matter  or  cause  of  action.    {Mtmn  agt  Bar- 
ttunij  13  Edw.  563 ;  Souford  Agt  Michigan  Sovihem  BR  Ok,  6  Bow,  306.) 

Aathority  to  strike  oat  a  demurrer  .—To  authorize  the  court  to 
strike  out  a  demurrer  to  &  complaint  as  /riwfecM^  its  msuffieiencj  aa  a  pleading^ 
must  be  so  apparent  that  the  court  can  determine  it  upon  bare  inspection,  without 
argument    (Savings  Bank  agt.  SloaiHf  12  Mma,  643.) 

For  urant  of  proper  parties.— In  actions  sounding  in  tort,  where  it 
appears  by  the  complaint  Utat  all  the  proper  parties  are  not  made  plaintifb,  the  de- 
fendant should  take  adTantage  of  the  defect  hy  demurrer.  If  he  omit  to  do  so  the 
defect  is  waived,  although  the  defendant  in  his  answer  insists  that  the  complaint 
should  be  dismissed  for  this  defect  (Zabriakie  agt  Smiihf  3  Kern.  322.)  An 
objection  to  a  joint  action  to  recover  a  debt  against  a  surviving  partner,  and  the 
representatives  of  a  deceased  partner,  appears  upon  the  face  of  the  complaint,  and 
must  be  taken  by  demurrer;  it  cannot  be  taken  hj  answer.  It  is  not  waived,  bow- 
ever,  by  the  omission  to  demur,  but  as  the  complaint  shows  no  cause  of  action 
against  the  representative  of  the  deceased  partner,  it  maj  be  taken  advantage  of 
upon  the  trial  under  section  148  of  the  Code.  (Biffgina  agt.  D^eeman^  2  Buer,  €50; 
arid  see  Leavitt  agt  Fisher^  4  Ihter,  1.)  Where  a  demurrer  is  to  the  whole  complain^ 
if  one  of  the  plaintiffs  might  have  judgment  separately,  it  is  bad.  A  demurrer  must 
be  sustained  or  fail  to  the  whole  extent  to  ^ioh  it  is  applied.  A  demuirer  will 
not  lie  for  a  misjoinder  of  parties.  The  defect  of  parties  for  which  a  demurrer  is 
allowed  under  section  144  of  the  Code,  is  a  deficiency  of,  and  not  too  many  parties. 
(Peabody  agt.  Wash,  Co.  MuL  Jns,  Co.,  20  Barb.  339.)  But  in  LeatiU  agt  Fi^er,  (4 
Buer,  1,)  it  was  held  that  the  objection  that  a  complaint  containa  an  excess  of  parties 
may  be  taken  by  demurrer  or  answer,  and  when  not  bo  taken  is  deemed  to  be 
waived.    (See  note  to  eub.  3,  poeij  p,  239.) 

Tlie  extent  to  wiiieli  a  demurrer  may  be  applied. — 

Where  a  general  demurrer  is  interposed  to  two  distinct  causes  of  action  in  slander, 
if  either  cause  of  action  is  held  good,  the  demurrer  must  be  overruled.  (Butler  agt 
Woodf  10  Bow.  222.)  Where  a  demurrer  is  to  the  whole  complaint,  if  one  of  the 
plaintiffs  might  have  judgment  separately,  it  is  bad.  A  demurrer  must  be  sus- 
tained or  fail  to  the  whole  extent  to  which  it  is  applied.  A  demurrer  will  not  Ue 
for  a  misjoinder  of  parties.  (Pedbody  agt.  Wash.  Co.  MuL  Ins.  Co.^  SO  Barb.  339.) 
The  144th  section  authoriEes  a  defendant  to  demur  to  a  complaint  in  certain  speci- 
fied cases.  The  defendant  must  be  confined  to  the  cases  thus  specified.  (Simpson 
agt.  Lofty  8  Bo\D.  234.)  The  Code,  as  amended  in  1852,  has  not  substituted  an  order 
for  judgment  in  all  cases  where  a  demurrer  is  sustained  or  overruled.  The  dedsion 
is  still  a  judgment,  where  a  demurrer  to  the  whole  pleading  is  sustained.  It  is  an 
order  where  the  demurrer  is  partial  Upon  an  appeal  from  such  an  order  only  ten 
dollars  oosts  can  be  given.    (Brummond  agt.  Busson,  8  Bow.  246.) 

Oronnds  to  irlftich  a  demurrer  irill  not  apply.~If  the 

prayer  of  the  complaint  is  too  broad,  or  embraces  too  much,  it  is  not  among  the 
causes  for  which  a  defendant  may  demur.  Nor  is  surplusage  in  the  complaint  a 
ground  of  demurrer.  (Andrews  agt  Shaffer^  12  Bow.  441.)  A  demwrrsr  can  only 
be  adopted  in  tlie  particular  cases  prescribed  by  the  Code  of  Procedure.  However 
defective  the  complaint  may  be^  or  however  &r  short  it  may  come  of  complying 
with  any  or  all  of  the  general  rules  of  pleading  laid  d6wn  in  the  fifth  chapter  of  the 
title  "  upon  pleadings; "  the  defendSbt  cannot  demur  unless  the  objection  &lls  within 
one  or  more  of  the  six  grounds  enmnerated  in  the  122d  section  of  the  act  (BeWiU 
agt.  Swiftf  3  Bow.  280.)  Mere  irrelevancy  in  an  answer  is  not  a  ground  of  demurrer. 
( Waison  agt  Busson^  I  Buer,  242.)  Jt  is  not  good  cause  of  demurrer  that  there  are 
too  many  plaintiffs  or  too  many  defendants.  Kor  is  it  good  cause  of  demurrer  that 
the  plaintiff  asks  in  his  complidnt  for  more  than  it  shows  he  Is  entitled  to ;  for  relief 
that  he  is  not  entitled  to;  or  for  farther  relief  than  he  is  entitled  ta  Nor  is  the 
insertion  in  the  complaint  of  redundant  or  impertinent  matter,  or  of  irrelevant 
or  unmeaning  verbiage,  cause  of  demurrer.  Under  the  Code,  the  plaintiff  may 
present  in  his  complaint  a  mass  of  heterogeneous  facts,  and  a  volume  of  unmeaning 
words,  and  any  number  of  prayers  for  the  most  various  and  incondsteot  relief;  and 
none  of  these  defects  can  be  reached  by  demurrer,  provided  the  complaint  contains, 
no  matter  in  what  state  of  disorganization,  the  elementaiy  constituents  of  a  good 
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of  action.  On  demurrer  to  tndi  a  complaint,  on  the  ground  that  it  containe 
no  cause  of  action,  it  is  the  duty  of  the  oonrt  to  ancover  the  mast  of  heterogeneous 
facts,  and  to  sort  out  and  to  arrange  them ;  and  if  it  is  found  that  any  lot  or  parcel 
of  them,  when  arranged  and  pJaced  together,  will  stand  alone  as  a  cause  of  action, 
it  is  the  duty  of  the  court  to  overrule  the  demurrer.  (People  ngt.  Mayor^  Ac,  ofJieiv- 
York,  17  How.  56.)  Under  the  Code,  a  demurrer  will  in  no  ease  lie  for  dyplicity ; 
and  the  only  mode  for  a  party  to  avail  himself  of  such  objection  is  by  motion  to 
ttrOoe  out  or  compel  the  party  to  decL  {Oooding  agt  McAlister,  9  How.  123 ;  and 
ses  Welles  agt  Webeter,  9  How.  251 ;  and  Rdbinmm  agt  Judd,  9  How,  318.)  If  a 
pleading  is  correct  in  substance,  but  not  in  form,  the  remedy  is  bv  motion,  not  by 
demurrer.  (Howell  agt  Frazer,  6  How.  221.)  Where  the  charge  m  the  complaint 
in  an  action  of  slander  is  general,  and  the  answer  alleges  that  the  diarge  is  true, 
the  defect  should  be  cured,  not  by  demurrer,  but  by  motion,  to  make  the  answer 
more  definite  and  certain.    (Van  Wyck  agt.  Guihrief  A,  Duer^  268.) 

!•  Meanliig  of  the  langliage^-^The  objection  that  a  summons,  as  the 
onmnencement  of  a  suit,  was  not  properly  served,  is  not  available  in  an  answer  or 
demttrrer ;  but  only  on  motUm,  to  set  the  proceedings  aside.  The  meaning  of  the 
language  of  the  Code,  allowing  it  to  be  set  op  as  a  defence  that  "  the  court  has  no 
jansdictioD  of  the  person,"  is,  that  the  person  is  not  md^ed  to  the  jurisdiction  of  the 
court,  not  that  original  prooees  has  been  improperly  served.  {Nbnss  agt  The  Hope 
MuL  Jns.  Co.,  5  Haw.  96.) 

Wast  of  jurisdiction*-— Except  in  reference  to  the  alleged  want  of 
jtirisdiction,  (whether  of  the  person  or  tiiie  subject  matter,)  or  a  defect  of  parties, 
(plaintiff  or  defendant,)  all  grounds  of  demurrrer  may  be  properly  stated  in  the  very 
toords  of  the  statute.  (This  agrees  trith  Durkee  agt  The  Saratoga  and  Wash.  RR. 
Co.,  4  Haw.  Pr.  R  171 ;  Sufift  agt  De  Witt,  3  uL  280;  Hyde  agt.  Conrad,  6  id.  361, 
and  is  adverse  to  Furdy  agt  Carpenter,  6  id.  361.)  (Getty  agt  Hudson  River  RR. 
Co^  8  How.  177.)  Where  the  defendant  claims,  upon  demurrer  to  the  answer,  that 
the  complaint  is  defective,  he  must  be  held,  under  section  148,  to  have  waived  all 
objections  to  the  complaint,  not  answered  or  demurred  to,  except  the  question  of 
jurisdiction  and  the  su£Bciency  of  the  cause  of  action.  (People  agt.  Banker,  8  How, 
258.)  Wherever  the  matter  of  objection  does  not  appear  on  the  face  of  the  com- 
plaint then  it  may  be  set  up  in  the  answer ;  and  if  no  such  objection  (that  is,  an 
objection  to  the  jurisdiction  which  does  not  appear  on  the  face  of  the  complaint)  be 
taken  by  demurrer  or  answer,  it  shall  not  be  deemed  waived.  (Wilson  agt.  The 
Mayor,  Ac,  of  Kew-Tork,  15  How.  500.) 

3*  A  si^eclal  cause  of  deinonrer.~That  the  plaintiff  has  not  legal 
capacity  to  sue,  is  made  a  special  cause  of  demurrer  by  section  144,  subdivision 
2,  of  the  Code.  And  besidea^  the  capacity  of  a  plaintiff  to  sue  is  independent  of 
the  cause  of  action.  (Bank  of  LowviUesn^  Edwards,  11  How.  216.)  A  complaint 
which  alleges  chat  "  A.  B»,  an  infant  under  the  age  of  twenty-one  years,  plaintifl',  by 
C.  D.,  his  guardian,  complains,"  Ac.,  is  not  sufficiaU,  because  it  does  not  allege  how 
he  is  guardian,  whether  specially  4>pointed  by  the  court,  or  otherwisa  This  is  a 
traversable  fad,  and  must  be  so  stat^  that  it  may  be  traversed.  It  is  a  case  where 
there  is  a  legal  disability  to  sue,  without  the  express  authority  of  the  court.  Where 
a  complaint  is  thus  defective,  a  demurrer  in  the  language  of  the  Code.  "  that  the 
plaintiff  has  not  the  legal  capacity  to  sue,"  is  sufficient  to  raise  the  objection. 
(Htdbert  agt.  Young,  13  How.  413.)  Where  a  demurrer  to  a  complaint  states  the 
objection  under  the  6th  sub.  of  section  144,  *'  that  it  does  not  present  fitcts  suffi- 
cient to  constitute  a  cause  of  action,  in  that,  1st,"  &a,  stating  the  specific  objection, 
wbidi  comes  under  the  2d  sab.  of  section  144,  the  inadvertence  will  be  disregarded. 
(Connecticut  Bank  agt  Smiih,  17  How.  487.) 

8.  Interpretation  of  this  sobdlvlsloa*— It  is  evidently  the  in- 
tention of  sections  144  and  of  147  of  the  Code,  not  to  enlarge  a  defence  or  create  a 
remedy,  but  merely  to  direct  the  mode  in  which  defences  or  objections  already 
avaUable  by  law,  may  be  taken  adyantage  ot,  the  nature  of  those  defences  or  objec- 
tions being  left  unaltered.  And  the  language  of  the  third  paragraph  of  sections  144 
and  of  147,  must  be  taken  to  mean  that  a  defence  of  another  action  pending,  when 
available,  as  then  established  by  law,  may  be  set  up  by  demurrer  whea  it  shall 
appear  on  the  face  of  the  oompUint,  and  by  answer  when  it  does  not  (Burrows 
agt  MiUer,  5  How.  51.)    The  design  of  the  Code  was  to  change  the  rules  andforms 
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of  pleading,  not  the  rolec  of  Uw,  or  eyidenoe;  nor  ihonld  a  oonstraction  by  which 
a  change  of  this  character  maj  be  effected,  ever  be  given  to  its  provisions,  anlesa 
when  the  language  is  so  explicit  as  to  admit  no  other  interpretation.  The  same 
question  arose  and  was  decided  as  we  now  decide  it,  in  the  esse  of  Bwrows  agt. 
MiUer^  (5  How,  61,)  and  the  reasoning  of  the  learned  judge  who  made  that  decision 
commands  our  entire  assent.    (Oook  agt  lAUihfiM,  6  Swnd.  342.) 

Proceediiif§  pendlny  betireeii  Mune  parties,  and  for 
«Bme  caote* — ^Where  there  are  two  proceedings  pending  between  the  same 
parties,  for  the  same  cause  of  action,  the  proceeding  first  commenced  is  a  bar  to  the 
last.  And  it  matters  not  that  the  prior  proceeding  is  not  an  adUxm^  but  was  insti- 
tuted by  the  pMion  of  the  party  who  sets  it  up  as  a  bar.  The  principle  goyem- 
ing  such  cases,  is,  that  if  ftill  relief  can  be  had  in  the  one  suit,  no  others  shall  be 
allowed ;  and  that  when  an  executor  or  trustee  holds  a  ftmd  subject  to  the  control 
of  the  oourt,  and  there  is  a  decree  that  he  account,  although  that  decree  be  not  the 
final  decree  in  the  cause,  it  has  such  effect  that  all  having  anj  claim  on  the  fund 
may  come  in  and  prove  their  claims.  And  it  is  the  intention  of  the  Code  now,  as 
it  was  of  the  law  before,  that  if  there  is  a  decree  made,  under  which  all  persona 
interested  may  come  in  and  obtain  their  rights,  effectually,  no  other  action  shall  be 
allowed.    {Groshan  agt  Zyofi^  16  Barb.  461.) 

l¥taen  objection  siioald  be  ttated  bm  a  defence.— Where  it 
does  not  appear  from  the  face  of  the  complaint  that  another  action  is  pending  for 
the  same  cause,  the  objection  should  be  stated  as  a  d^enoe  in  the  answer  (§  147,) 
otherwise  by  demurrer  (8  144).  And  this  applies  to  actions  for  partition.  {Bort^ 
fager  agt  Homfager^  6  Jaow.  279.) 

Action  pending  for  tame  cause  in  another  state. — ^The 
provisions  of  Uie  Code  have  not  altered  the  rule  of  law,  that  the  pending  of  a  prior 
suit  for  the  same  cause  of  action  in  a  court  of  the  United  States,  or  of  a  sister  state, 
is  no  defence.  (Brown  agt  JSzy,  9  John,  221;  Wakh  agt  Dwrkin,  12  John.  99.) 
Those  provisions  relate  only  to  the  mode  of  stating  the  pendency  of  a  prior  action, 
in  those  cases  in  which  the  defence  may  be  legally  admitted.  (Cook  agt  Likhfiddf 
6  Sand.  342.) 

Action  on  note,  and  proceedinirt  to  enforce  a  lien. — 

In  an  action  on  promissory  notes  given  for  work  and  labor  done,  and  material  fur- 
nished by  the  plaintiff,  in  building  and  repairing  certain  buildings  of  the  defendant, 
it  is  a  good  defence  to  such  action  to  show  that  the  plaintiff,  before  he  commenced 
the  action,  had  also  commenced  proceedings  in  another  court,  to  enforce  his  lien 
upon  the  buildings  for  the  same  indebtedness.  Such  a  proceeding  is  an  action  sub- 
stantially for  the  same  cause,  with  additional  remedy  of  enforcing  the  lien,  if  tiie 
indebtedness  is  established.  (Ogden  agt.  Bodle^  2  Buetf  611.)  Where  the  plaintiff 
had,  as  a  judgment  creditor,  commenced  proceedings  supplementary  to  execution, 
against  the  defendants;  and  subsequently  commenced  an  action  against  the  same 
defendants  to  set  aside  an  assignment  made  ^y  one  of  the  defendants  to  acother 
defendant,  as  flraudulent  and  void;  held^  on  motion  to  oompel  the  plaintiff  to  elect 
between  the  two  proceedings,  and  to  proceed  in  one  only,  that  the  motion  must  be 
denied.  Being  doubtful  whether  under  any  circumstances  this  would  be  the  proper 
course,  to  compel  a  plaintiff  to  elect  between  a  valid  and  invalid  proofing. 
{Taylor  sgt.  Pereee^  15  Bow.  417.)  P.  having  a  cause  of  action  against  R.,  su^ 
him;  K.  after  that,  sued  F.  on  a  demand  which  fell  due  after  F.'s  suit  was  brought, 
and  F.  in  his  answer  set  up  as  a  counter  daim,  the  cause  of  action  on  which  his  suit 
was  brought;  htld,  that  F.,  in  that  stage  of  the  suits,  could  not  be  compelled  to 
.  elect  to  prosecute  his  daim  in  only  one  of  such  suits,  and  to  abide  by  such  election ; 
^  that  the  oourt  should  not  obstruct  the  orderly  course  of  proceeding  in  either  action, 
*  until  both  were  at  issue  on  the  merits.  If  it  then  appeared  that  the  merits  of  both 
could  be  fully  tried,  and  fiiU  relief  given  in  any  one  suit,  the  proceedings  might 
property  be  stayed  in  the  other  until  that  one  was  tried;  that  the  pendency  of  the 
suit  first  brought  was  no  bar  to  the  right  of  the  plaintiff  therein  to  set  up  the 
matter  of  it,  as  a  defence  to  the  suit  subsequently  brought  against  himself.  (FuXler 
agt  RMd,  15  Bow.  236.) 

4*  As  to  tiie  mitfoinder  of  parties  plaintiff  .—The  interest  of 
Mrs.  Brownson  (the  wife)  in  her  father's  estate  becaaae,  by  virtue  of  the  will  and 
the  operation  of  the  statute,  her  separate  property.    Therslbrs^  heid^  on  demurrer 
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by  all  the  defendants,  that  the  suit  by  the  plaintiflTs,  to  ascertain  and  establish  the 
rig^hts  and  interests  of  the  parties,  and  that  partition  be  made,  should  have  been 
brought  by  Mrs.  Brownson  alone — ^her  hushomd  was  improperly  joined  as  plaintiff. 
Rseenu^  that  in  respect  to  partieSj  the  Code  has  not  changed  the  system  of  practioe 
which  existed  in  courts  of  equity.  {See  Code,  %  114,  Story's  Eq.  PL,  §§  61-2  df  3.) 
That  is.  whether  or  not  the  wife  should  sue  alone,  or  be  joined  with  her  husband, 
is  to  be  determined  now,  as  before  the  Code,  by  the  settled  practice  of  courts  of 
equity.  {Brownaon  agt.  Oifford,  8  Bow,  389.)  A  demurrer  will  not  lie  for  a  mis- 
joinder of  parties.    (Pedbody  agt  WasK  County  Mul  Ins,  Co,y  20  Bcwb,  339.) 

As  to  the  laitjoinder  of  parties  defemdaiit* — A.  demurrer  will 
lie  for  the  nonrjomder  of  the  proper  parties  defendant,  but  not  for  the  misjoinder  of 
some,  who  ought  not  to  have  been  made  defendants  with  others  who  are  proper]^ 
sued.  If  a  party  is  properly  sued,  he  may  insist  that  another  ought  to  be  sued  with 
him.  But  he  has  no  r^t  to  object  that  another,  who  is  sued  with  him,  is  impro- 
peily  made  a  defendant  (Brownson  agt  Gijfbrdy  8  How.  389.)  The  joinder  of  too 
many  persons  as  defendants,  where  there  is  no  misjoinder  of  subjects,  Li  not  a  ground 
of  demurrer  by  any  one  of  them  against  whom  the  claimant  states  a  good  cause  of 
action.    {N.  T.  &  If,  H,  SB.  Co.  agt  Schuyler,  17  N,  Y,  B.  692.) 

Improper  Joinder  of  parties. — ^The  improper  joinder  of  parties  is 
not  a  g^und  of  demurrer,  even  if  it  appeared  on  the  face  of  the  complaint  Uiat 
such  improper  joinder  existed.  It  is  only  for  defect  or  want  of  parties  that  a 
demurrer  lies.  (Gregory  agt  OakamiOif  12  How.  134.)  A  demurrer  will  not  lie  for 
a  mi^oinder  of  parties.  (Peahody  agt.  Wash,  County  MtU,  Ins,  Co.,  20  Barb.  339.) 
A  joini  djenwrrer  cannot  be  sustain^  by  two  or  more  defendants,  on  the  ground 
of  defect  of  parties,  because  there  are  Voo  mamy  defendants;  particularly,  when 
th«ry  have  all  united  in  the  contract  on  which  the  plaintiff  dedares:  though  the 
contract  as  to  some  one  or  more  of  the  defendants  may  not  be  binding.  (PhQr 
2i|»  agt  Hagadonj  12  Bow.  17.)  An  objection  by  demurrer  that  a  sovereign  state 
is  an  improper  party,  cannot  be  sustained  at  the  commencement  of  the  action.  The 
state  has  an  option  to  appear  in  our  courts,  or  not  (Manning  agt  Nicaragua  Co,, 
UBow.SlI,) 

As  to  non- joinder  of  parties. — A  demurrer  for  non-joinder  of  parties 
is  w^  taken,  where  it  appears  that  the  court  cannot  determine  the  controveray 
before  it,  without  prejudice  to  the  rights  of  others ;  nor  by  saving  their  rights. 
(Code,  ^  144.)  It  seems,  that  section  144  of  the  Code  is  the  controlling  section  in 
determining  whether  a  demurrer,  for  defect  of  parties^  is  well  taken.  ( Wdllaee  agt. 
Eoikin,  5  Bow.  99.)  It  is  not  often  that  a  demurrer  to  a  complaint  will  lie  for  the 
non-joinder  of  a  defendant  The  case  of  a  husband,  in  an  action  brought  by  the  wifo 
alone  to  recover  her  separate  estate,  forms  no  exception  to  this  rule.  He  should  be 
made  a  defendant,  if  he  claims  any  interest  in  the  subject  of  the  action,  or  if  a 
complete  determination  of  the  matter  before  the  court  cannot  be  made  without  him ; 
and  it  must  be  shown  that  his  interest  requires  that  he  should  be  made  a  party  to 
the  litigation:  but  the  mere  fact  that  he  is  a  husband,  is  not  sufficient  ground  foi 
making  him  a  defendant  (HiOman  agt  BiUman,  14  How.  466.)  All  persons  who 
have  joined  in  a  contract^  should  be  made  party  defendants  in  an  action  on  the  con- 
tract The  non-joinder  can  be  taken  advantage  of  by  answer,  where  it  does  not 
appear  on  the  face  of  the  complaint  (Crooks  agt  Biggins,  14  How,  154 ;  a-nd  se$ 
LsamU  agt.  Tuttls,  4  Kem.  466;  WoosUr  agt  ChamberUn,.  28  Barb,  602.)  An  ob- 
jection to  a  complaint  for  the  non-joinder  of  parties,  cannot  be  taken  bv  spedai  d^ 
murrer,  unless  the  complaint  shows  that  the  party  for  whose  non-joinder  tii3  demurrer 
is  interposed,  was  living  when  the  suit  was  commenced.  It  is  not  enough  that  the 
eomplauit  is  silent  on  the  subject,  the  fact  must  appear  affirmaiivdy.  Where  the 
foct  does  not  appear  on  the  fibce  of  the  complaint,  the  objection  should  be  taken  by 
answer,  analogous  to  a  former  plea  in  abatement  (Brainard  sigt,  Jones,^  11  How, 
669.)  Where  the  facts  upon  which  an  allegation,  by  defendant,  dT  defect  of  parties 
is  founded,  appear  on  the  &ae  of  the  complaint^  the  defendant  should  demur^^noi 
answer.  {(Ade,  §  144;  Bennison  agt.  Bennison,  9  How,  246.)  A  joint  demuirrer 
cannot  be  sustained  by  two  or  more  defendants,  on  the  ground  of  defect  of  parties^ 
because  there  are  too  many  defendants;  particularly,  when  they  have  idl  united  in 
the  contraot  on  which  the  plaintiff  declares ;  though  the  contract  as  to  some  cms  or 
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more  of  the  defendants  may  not  be  binding.    (FhiUipa  agt  Narihrt^,  13  Eow,  17 ; 
Bowers  agt  TaUmadge,  16  Eow.  326.) 
See  note  under  this  section,  *^  For  want  of  proper  parties.*'    Ante,  p.  .238. 

6.  l¥liere  eaufes  of  action  not  teiMirately  stated  and 
plainly  nnml>ered* — ^The  167th  section  of  the  Code  imposes  upon  the  part/ 
who  would  unite  several  causes  of  action  in  the  same  complaint  that  thej  be  Mpo- 
rcUdy  ticUed.  Where  this  requirement  is  disregarded,  the  plaintiff  cannot  defend  his 
complaint  against  a  demurrer  founded  upon  the  improper  imion  of  several  causes  of 
action,  by  showing  they  were  such  as,  by  the  provisions  of  the  167th  section,  he 
was  authorized  to  unite  in  the  same  complaint  Where  the  complaint  contained 
allegations,  mingled  and  connected  together,  oonstituting  three  distinct  gronuds 
upon  which  the  plaintiff  relied  to  sustain  a  recovery,  each  involving  a  legal  question 
distinct  from  the  others ;  Jteld,  that  the  defendants  had  a  right  to  have  these  distinct 
and  independent  grounds  of  action  separately  stated,  so  that  by  answer  or  demurrer 
they  could  present  the  appropriate  defence  to  each,  they  being  such  causes  of  action 
as  might  be  lawfully  united.  {OeUy  agt  Hudson  River  HR  Co.,  8  ffotc.  177.) 
Where  the  plaintiff)  by  several  allegations  mingled  together  in  one  statement  in  his 
complaint,  claimed  to  recover  the  amount  of  three  promissory  notes ;  Jteld^  that  each 
note  contained  in  itself  a  complete  cause  of  action ;  consequently,  several  causes  of 
action  were  improperly  united.  But  the  objection  must  be  taken  by  (iemttrrer— not 
by  motion  to  set  aside  the  complaint.  So,  also,  the  objection  that  such  causes  of 
action  are  not  "  plainly  numbered,"  can  only  be  taken  advantage  dt  by  demurrer; 
because  they  are  not  so  separated  that  a  demurrer  will  not  lie.  ( Van  Kamee  Bgt. 
FeoUe,  9  How,  198.)  A  cause  of  action  arising  on  contract,  cannot  be  united  with 
one  arising  in  tort  When  they  are  so  united,  the  objection  should  be  taken  by  de- 
murrer. Where,  however,  two  or  more  causes^  proper  to  be  united,  are  stated  in 
the  same  complaint,  they  must  be  stated  separately ;  each  by  itself.  ( Watter  agt 
RaskaUj  12  How,  28.)  And  where  a  complaint  contains  these  several  causes  of  ac- 
tion, not  separately  stated,  a  demurrer  to  the  complaint,  in  order  to  reach  the  diffi- 
culty, must  specify  particularly,  as  a  ground  of  demurrer,  that  the  several  causes  of 
action  are  not  aeparcddy  staled  (Moore  Agt  Smith,  10  How,  361 ;  and  see  Blanch' 
ard  agt.  Strait,  8  How.  83  ;  and  Burkee  agt  Saratoga  and  Wash.  RR  Co.,  4  How. 
226 ;  Acome  agt  T?ie  Am.  iiineral  Co.,  11  How.  24.)  Contra.  Under  the  Code,  a 
demurrer  will  in  no  case  lie  for  duplicity ;  and  the  only  mode  for  a  party  to  avail 
himself  of  such  objection  is  by  motion  to  strike  out  or  compel  the  party  to  dect 
That  is,  several  causes  of  action,  which  by  section  167  may  be  united  in  the  same 
complaint  although  contained  in  one  eount  or  statement-— fio^  separaiely  stated,  can- 
not be  demurred  to.  {This  is  adverse  to  the  ease  of  Burkes  agt  The  Saratoga  and 
Washington  RR  Co.,  4  How.  Pr.  R  226.)  {Gooding  agt  M'Alkster,  9  How.  123.) 
A  demurrer  to  a  complaint  will  not  lie,  on  the  ground  that  several  causes  of 
action  are  improperly  united,  where  the  several  causes  of  action  stated  belong  only 
to  one  class,  mentioned  in  section  167  of  the  Code,  aUhough  they  may  not  he  separ- 
ately stated  The  words  "improperly  united  "have  reference  to  the  character  or 
classes  of  actions,  as  specified  in  section  167,  and  not  to  the  manner  of  stating  or 
setting  forth  the  causes  of  action  in  the  complaint.  The  Code  does  not  authorize  a 
demurrer  for  dvpUciiy.  {Robinson  agt.  Jndd,  9  How.  378.)  Where  several  causes 
of  action  of  the  same  nature  are  properly  united  in  the  same  complaint,  but  are  not 
separately  stated,  the  defect  cannot  be  reached  by  demurrer.  (Peckham  agt.  Smith, 
9  How.  436.)  The  weight  of  authority  upon  this  question,  and  such  appears  to  be 
the  practice,  is  that  a  demurrer  will  not  lie,  merely  because  the  causes  of*  action  are 
not  separately  stated  and  plainly  numbered.  The  remedy  is  by  motion  to  strike 
out,  or  compel  the  party  to  elect    {See  I^ndle  agt  Caruthers,  16  ^.  7.  R.  426.) 

As  to  what  causes  of  action  may  be  united,  see  section  167,  post,  and  note. 

6.  When  the  demnrrer  Drill  and  Drill  not  apply r— Upon  the 

question  of  the  sufficiency  of  a  comjfdainl,  where  a  demurrer  is  interposed  under  the 
6th  sub.  of  section  144  of  the  Code,  the  true  and  beneficial  rule  is  well  stated  in 
Richards  agt  Ediek,  (17  Barb.  260,)  and  will  be  so  regarded  in  this  court  That  a 
demurrer  under  the  6th  sub.  applies  only  to  such  defects  as  would  render  the  count 
bad  on  general  demurrer  at  law,  or  bad  for  want  of  equity  in  chancery.  The  com- 
plaint, tiberefore,  to  be  overthrown  by  such  demurrer,  must  present  defects  so  sub- 
stantial in  their  nature,  and  so  &tal  in  their  character,  as  to  authorize  the  court  to 
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saj,  taking  all  the  facts  to  be  admitted,  that  they  fturnish  no  cauae  of  action  what- 
ever.   Where  the  demurrer  admits  facts  enough  to  constitute  a  cause  of  action,  the 
complaint  will  be  sustained;  and  if  the  defendant  requires  a  greater  degree  of  cer- 
tainty than  is  found  in  the  oomplaint,  he  must  seek  his  relief  by  a  motion  under  the 
Code,  that  the  pleading  be  made  more  definite  and  certain.  (Qrahaaa  agt.  Cammany 
13  Bow,  360 ;  avd  iee  Bkharda  agt.  Edick^  17  Barb,  260.)    Where  a  defendant  in- 
terposes a  dermBrrer  to  a  complaint  upon  a  promissory  note,  in  the  language  of  the 
Code,  "  that  the  complaint  does  not  state  facts  sufficient  to  constitute  a  cause  of  ac- 
tion," it  puts  in  issue  the  ralidity  of  the  whole  complaint ;  so  that  if  the  oomplaint 
is  deficient  by  the  non-statement  of  any  fact  necessary  for  the  plaintiiT  to  prove  to 
make  out  his  action,  the  demurrer  must  be  sustained.    ( White  agl  Brawfi,  14  Bow. 
282.)    A  party  can  only  demur,  where  the  ground  of  the  demurrer  appears  on  the 
fiu»  of  the  complaint   In  so  demurring,  the  party  must  state  the  grounds  of  demurs 
rer  on  which  be  relies,  and  can  only  obtain  judgment  for  the  cause  slated  in  the 
demurrer.    (WUton  agt.  Mayor ^  ikc,  16  Bow.  500.)    Where,  upon  demurrer  to  the 
complaint  that  it  does  not  state  facts  sufficient  to  constitute  a  cause  of  action,  it 
appears  from  the  facts  alleged  in  the  complaint  that,  if  established  .on  a  final  hear- 
ing, the  court,  in  the  exercise  of  equity  jurisdiction,  would  not  refuse  the  relief 
sought,  the  demurrer  cannot  be  sustained.    (Billman  agt.  BiUman,  14  Bow.  466.) 
A  demurrer  which  states  '*  that  the  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action,"  does  not  reach  an  objection  that  the  complaint  does  not 
aver  the  incorporation  of  the  associated  bank,  which  brings  the  suit.    {Batik  of 
LowviUe  agt  Edwards^  11  Bow.  216.)    Whether  a  general  demurrer  on  the  ground 
that  the  count  did  not  state  &cts  siifficient  to  constitute  a  cause  of  action,  would 
have  been  good  without  any  further  specification,  or  not,  becomes  immaterial ;  for 
the  defendant,  by  the  express  terms  of  the  demurrer,  limits  his  objections  to  the 
insufficiency  of  the  facts  in  the  several  respects  indicated  by  the  specifications. 
The  demurrer  is  so  framed  as  to  exclude  all  other  grounds  of  objection  than  those 
which  are  particularly  set  forth.    Per  Gbidlet,  J.    {NeUis  agt.  De  Ibrest,  16  Barb. 
61.)    A  demurrer  which  specifies  that  the  oomplaii^t  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action,  cannot  reach  an  objection  that  there  is  an  improper 
joinder  of  parties.    {Eldridge  agt.  BeU^  12  Bow.  547.)    Since  the  amendment  of  sec- 
tion 153,  the  plaintiff  can  only  demur  to  an  answer  when  the  same  contains  new 
matter;  leaving  him  to  move  for  judgment  where  the  answer  is  frivolous,  or  to  raise 
the  question  at  the  trial.    (GUb^  agt.  CoveU^  16  Bow.  34.)    Where  a  demurrer  to 
a  complunt  states  the  objection  under  the  6th  sub.  of  section  144,  *'  that  it  does  not 
present  fiicts  sufficient  to  constitute  a  cause  of  action,  in  that,'  1st,"  Ac.,  stating  the 
specific  objection,  which  comes  under  the  2d  sub.  of  section  144,  the  inadvertence 
will  be  disregarded.    (Conneciicui  Bank  agt.  STnith^  17  Bow.  487 ;  and  see  Pheips 
agt  Ferguson,  9  Ahb.  206;  Smiih  agt.  Bolmei,  19  N.  T.  B.  271.) 

Tiro  distinct  canses  of  action. — Wliere  a  general  demurrer  is  in- 
terposed to  two  distinct  causes  of  action  in  slander,  if  either  cause  of  action  is  held 
good,  the  demurrer  must  be  overruled.    {Butler  agt  Wood^  10  Bow.  222.) 

To  a  Joint  canse  off  action. — ^Ihe  rule  that  the  complaint  must  show 
h  joint  cause  of  action  against  all  the  defendants,  is  only  applicable  at  law^  and 
never  did  apply  in  equity.  Where  a  good  cause  of  aotioa  in  an  equity  suit  is  stated 
in  the  complaint,  against  one  of  several  defendants,  though  not  as  against  the 
others,  a  joiint  demurrer  by  all  of  the  defendants  is  improper.  If  the  defendants  who 
are  unnecessarily  made  parties  alone  demur,  the  demurrer  may  be  sustained ;  but 
the  defendant  against  whom  a  good  cause  of  action  is  alleged  cannot  for  that  reason 
demur.  {Eldridge  agt.  BOl,  12  Bow.  647  ;  and  see  PhQXipe  agt.  Bagadon,  12  Bow. 
17 ;  and  Browneon  agt  Oiffbrdj  8  Bow.  389.) 

At  to  ivaiTcr  of  ol^iection. — "Section  144  of  the  Code,  provides  for  a 
demurrer  to  a  complaint  in  six  distinct  oases,  and  section  148  provides,  that  if  the 
objection  is  not  taken  either  by  demurrer  or  answer,  the  defendant  shall  be  deemed 
to  have  waived  all  except  the  firsts  which  is  that  the  court  has  no  jurisdiction  of 
the  person,  and  the  sixth,  which  is,  that  the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action.  The  defendant's  counsel  took  the  objection  on  the 
trial  substantially,  that  the  defendants  were  not  charged  by  the  oomplaint  or  evi- 
dence with  a  joint  liabilify  to  the  plaintlfr  for  the  neglect  which  occasioned  the  loia 
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■offered."    The  objection  came  in  time.    Per  Jkwett,  J.    (Mimigomery  Co.  Bank 
agt.  Albany  CUy  Batik,  3  Sdd.  464.)    It  is  entirely  optional  with  the  defendant 
whether  he  will  demur  or  not,  for  the  reason  that  the  complaiut  does  not  state  &cl0 
sufficient  to  constitute  a  cause  of  action ;  and  his  election  not  to  avail  himself  ot 
that  right  does  not  preclude  him  from  taking  advantage  of  the  error  at  any  other 
stage  of  the  case.    {OoM  agt  OUus,  19  Barb,  185i)    Where  a  demurrer  legiti- 
matelj  comes  within  this  section,  (144,)  the  plaintiff  cannot  treat  it  as  a  ntdlitXi 
and  enter  judgment  for  want  of  an  answer,  upon  the  ground  that  the  demurrer  was 
clearly  frivolous.    That  question  the  defendant  has  a  right  to  submit  to  the  court 
for  its  judgment.    When  the  defendant  interposed  a  demurrer  to  the  complaint,  and 
assigned  one  ground  of  demurrer,  as  follows :  "  the  eomplaini  does  not  state  a  sufi- 
dent  cause  of  action  against  the  defendant  ;^^  hetd,  that  it  was  substantially  the  same 
and  equivalent  to  the  ground  stated  in  the  6th  subdivision  of  the  144th  section,  and 
was  a  legitimate  demurrer  under  the  Code.    That  the  statement  of  the  objection  in 
this  general  form  might  be  all  that  could  be  done  in  a  large  class  of  cases.    {Swift 
agt  De  Witt,  3  How,  280.)    A  demurrer  in  the  language  of  this  subdivision,  "  that 
the  complamt  does  not  state  facts  sufficient  to  oonstituta  a  cause  of  action,"  is  suffi- 
cient, and  such  now  is  the  general  practice. 

§  145.  Demurrer  must  specify  grounds  of  objectimi. 
The  demuTFet  shall  distinctlj  specify  the  grcainds  of  objection 
to  the  complaint.    Unless  it  do  so,  it  may  be  disregarded.    It 
may  be  taken  to  the  whole  complaint,  or  to  any  of  the  alleged 
causes  of  action  stated  therein. 

Wliat  is  a  sobstantlal  flpeciflcatlon  of  the  groonds. — 

A  deTtiurrer  can  only  be  adopted  in  the  particular  cases  prescribed  by  the  Code  of 
Procedure.  However  defective  the  complaint  maj  be,  or  however  far  short  it  ma/ 
come  of  complying  with  any  or  all  of  the  general  rules  of  pleading  laid  down  in 
the  fifth  chapter  of  the  title  '*  upon  pleadings;"  the  defendant  cannot  demur  unless 
the  objection  falls  within  one  or  more  of  the  six  grounds  enumerated  in  the  \4A1h 
section  of  the  act  Where  a  demurrer  legitimately  comes  within  this  section,  (144,) 
the  plaintiff  cannot  treat  it  as  a  nullity,  and  eater  judgment  for  want  of  an  answer, 
upon  the  ground  that  the  demurrer  was  clearly  frivolous.  That  question  the  de- 
fendant has  a  right  to  submit  to  the  court  for  its  judgment  Where  the  defendant 
interposed  a  demurrer  to  the  complaint,  and  assigned  one  ground  of  demurrer,  as 
follows :  "  f^  complaint  does  not  state  a  sufficient  cause  of  action  against  the  defendaxUf* 
held,  that  it  was  substantially  the  same  and  equivalent  to  the  ground  stated  in  the 
6th  subdivision  of  the  144th  section,  and  was  a  legitimate  demurrer  under  the  Code, 
liiat  the  statement  of  the  objection  in  this  genersd  form  might  be  all  that  could  be 
done  in  a  large  class  of  cases.  {Stoifl  agt.  JDe  Witt,  3  How.  280.)  The  objection 
that  the  complaint  does  not  contain  facts  sufficient  to  constitute  a  cause  of  action, 
may  be  raised  by  a  demurrer  which  ni^rely  specifies  the  ground  of  objection,  in  the 
language  of  the  statute.  (Durkee  agt.  Saratoga  A  Wash,  RR,  Co.,  4  How,  226.)  ▲ 
general  allegation  in  a  demurrer  to  an  answer,  which  sets  up  no  bar  or  defence  to 
the  action,  that  the  facts  stated  (herein  do  not  constitute  a  defence,  is  sufficient  {Hyde 
agt.  Conrad,  6  How.  112.)  Where  the  ground  of  demurrer  to  an  answer  is  that  '*it 
does  not  state  facts  sufficient  to  constitute  a  defence,"  it  is  sufficient  merely  to  state  ' 
that  fact  as  the  ground  thereof,  without  pointing  out  wherein  it  is  insufficient  in 
other  respecta  {Antbal  agt.  Hunter,  6  How,  255 ;  and  see  to  the  same  effect  Getty 
agt  Hudson  River  RR,  Co,,  8  How.  177 ;  oM  WhiU  agt  Brtnm,  14  How.  282 ;  aiso 
see  note  to  section  144,  subdimion  6.) 

Caaaea  stated  In  the  demnrrer  most  control  indyment. — 

A  party  can  only  demur,  where  the  ground  of  the  demurrer  appears  on  the  fiice  of 
the  complaint  In  so  demurring,  the  party  must  state  the  ground  of  demurrer  on  ' 
which  he  relies,  and  can  only  obtain  judgment  for  ihe  cause  stated  in  the  demurrer. 
Wherever  the  matter  of  objection  does  not  appear  on  the  face  of  the  complaint, 
then  it  may  be  set  up  in  the  answer;  and  if  no  such  objection  (that  is,  an  objection 
to  the  jurisdiction  which  does  not  appear  ou  the  fooe  of  the  complaint)  be  taken  bjr 
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demurrer  or  answer,  it  sliall  not  be  deemed  waived.  ( WUtton  agt  Mayor,  Ac,,  IS 
Sow»  500.)  Where  a  demurrer  is  hj  hogbaod  and  wife  to  the  whole  complaint, 
^rhich  asks  relief  on!  j  against  the  separate  estate  of  the  wife— not  against  the  hns- 
baad — judgment  on  the  demurrer  can  only  be  entered,  that  no  cause  of  action  is 
made  against  the  property  of  the  wife.  The  husband  is  joined  for  conformity. 
{GoodaU  agt  MeAdam^  14  Sow.  386.)  Where,  upon  demurrer  to  the  complaint,  that 
it  does  not  state  &ct8  sufficient  to  constitute  a  cause  of  action,  it  appears  from  the 
beta  alleged  in  the  complaint  that^  if  established  on  a  final  hearing,  the  court,  in 
the  exercise  of  equity  jurisdiction,  would  not  refhse  the  relief  sought,  the  demurrer 
oennot  be  sustained.    {BUlman  agt  if&Bman,  14  Bow.  466.) 

Applies  to  eoarts  of  record. — ^Thla  section  (145)  is  limited  in  its  ap- 
plication to  courts  of  record,  hence  a  general  demurrer  wherein  the  grounds  of 
objection  to  the  complaint  are  not  stated,  is  sufficient  in  a  justice's  court  A  demur- 
Ter  may  be  interposed  in  courts  of  record  for  objections  which  constitute  no  ground 
therefor  in  inferior  courts,  where  less  formality  is  required  in  pleadings.  (Stem  sgt 
Drinier,  1  E.  D.  SmUk,  401.) 

§  146.  How  to  proceed  if  complaint  he  amended. 

K  the  complaint  be  amended,  a  copy  thereof  must  be  served 
on  the  defendant,  who  must  answer  it  within  twenty  days,  or 
the  plaintiff  upon  filing  with  the  clerk  on  proof  of  the  service, 
and  of  the  defendant's  omission,  may  proceed  to  obtain  judg- 
ment, as  provided  by  section  246,  but*  where  an  application  to 
the  court  for  judgment  is  necessary,  eight  days'  notice  thereof 

must  be  given  to  the  defendant 

Complaint  amended  after  defaolt. — Where  after  a  default,  the 
plaintiff  amends  his  complaint  (not  in  mere  matter  of  form)  he  must  serve  the  same 
on  the  defendant  A  judgment  entered  therepn  without  such  serrice  is  irregular. 
{Bagley  agt  SmUh,  2  Sand.  661.) 

Wlien  amended  complaint  demurred  to. — ^XJnder  section  172 
of  the  Code,  a  pbun^ff  cannot  amend  his  complaint  more  than  once,  as  a  matter  of 
course,  without  leave  of  the  court  If  he  amends  it  before  answer  or  demurrer,  his 
right  to  amend,  of  course,  is  exhausted,  and  if  his  amended  complaint  shall  be  de- 
murred to,  he  cannot  amend  it  a  second  time  without  leave  of  the  court  ( WhUe 
agt  Mayor,  14  How,  495 ;  and  aee  CfuUd  agt  Panonty  16  Bow.  382.)  Where  de- 
fendant's attorney  served  notice  of  retainer  and  demand  of  copy  complaint  at  two 
several  times,  (for  several  defendants,)  upon  plaintiff's  attorney ;  and  after  twenty 
days  had  elapsed  from  the  first  service,  but  not  twenty  days  from  the  last,  he 
moved  to  dismiss  the  complaint  for  want  of  service;  held,  that  on  proof  of  service 
of  the  first  notice  and  demand,  the  defendant  was  entitled  to  move,  without  wait- 
ing for  the  expiration  of  twenty  days  from  the  last  service.  In  ordinary  cases,  the 
practice,  as  settled,  allows  twenty  days  for  service  of  copy  complaint,  afVer  demand. 
(Luce  agt  Trempert,  9  Sow,  212.)  Where  the  plaintiff  in  an  action  files,  with  the 
papers  composing  the  judgment  roll,  (as  he  is  required  to  do,)  the  proof  of  service 
of  the  summons  and  complaint,  he  is  concluded  by  such  proof,  as  to  the  Ume  when 
the  action  was  eommenoed,    (Burrought  agt  Eeigar^  12  How,  171.) 

§  147.  Objection  not  appealing  on  complaint  may  he  taken  by 
answer. 

When  any  of  the  matters  enumerated  in  section  144  do  not 
appear  upon  the  (ace  of  the  complaint^  the  objection  may  be 
taken  by  answer. 

Want  off  legal  capacity  to  me. — ^When  the  want  of  a  legal  capacity 
to  sue  does  not  appear  on  the  face  of  the  complaint,  the  objection  should  be  taken 
by  answer;  a  demurrer  to  such  an  objection  cannot  be  sustained^    (Union  Muiyml 
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Ins,  Co,  agt  dgoody  1  Duer^  TOt.)  A  demurrer,  wWch  stBtes  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action,  does  not  reach  an 
objection  that  the  plaintiff  has  not  legal  capacity  to  sue.  The  latter  objection  is 
made  a  special  cause  of  demurrer  by  section  144.  And  besides,  the  capacity  to 
sue  is  independent  of  the  cause  of  acUon.  {Bank  of  LowviUe  agt.  Edwards,  11 
How.  216.) 

1/Vliat  altegations  tlioald  appear  In  complaint.— In  an 

action  to  recover  prize  money  drawn  by  tickets  owned  by  the  plaintiff  in  a  lottery 
alleged  to  be  incorporated  and  authorized  by  and  pursuant  to  the  laws  of  another 
state,  and  drawn  there,  the  complaint,  in  order  to  state  a  cause  of  action  enforceable 
in  the  courts  of  this  state,  must  state  Vfhere  the  tickets  were  sold  or  purchased  by 
the  plaintiff  {Ihaic?ur  agt.  Morris^  1  Kern,  437.)  An  objection  to  a  complaint  for 
the  non-joinder  of  parties,  cannot  be  taken  by  special  dmurrer^  unless  the  com- 
plaiDt  shows  that  the  party  for  whose  non-joinder  the  demurrer  is  interposed,  was 
Uving  when  the  suit  was  commenced.  It  is  not  enough  that  the  complaint  is  silent 
on  the  subject,  the  fact  must  appear  ajfvrmaiivdy.  Where  the  fact  does  not  appear 
on  the  face  of  the  complaint,  the  objection  should  be  taken  by  annoesty  analogous  to 
a  former  plea  of  abatement.  {Brainord  agt  JofMMy  1 1  Eow.  669.)  In  a  complaint 
upon  a  written  instrument,  by  which  the  defendant  promised  to  pay  to  the  plaintiff, 
*'  as  executive  agent  of  the  company,  Bureau,  Guillon,  Godin  k  Co.,  the  sum  of 
$6,000,  for  which  I  am  to  receive  stock  of  said  company,  known  as  premium  stock, 
{oxiixms  ajTftme,)  to  the  amount  of  $6,000,  value  received,"  it  is  necessary  to  allege 
that  the  stock  was  delivered,  or  an  offer  to  deliver  it,  on  the  day  on  which  the 
$6,000  was  payable,  or  it  will  be  bad  on  demurrer.  Such  an  instrument  is  not  a 
negotiable  promissory  note,  and  cannot  be  declared  on  as  such.  {CofMidaravX  age 
Brisibmt,  14  Bow,  417.) 

Several  connts  for  tame  IndebtedneM  not  alloired. — 

It  is  not  allowed  to  the  plaintiff  to  set  forth,  in  different  counts,  in  his  complaint, 
several  distinct  causes  of  action  against  the  defendant  for  the  same  indebtedness. 
(See,  (0  the  same  ^eet.  Lackey  agt.  VanderbiU^  10  How,  Ft,  R  166.)  And  where  it 
appears,  from  the /ace  ofihs  complainiy  that  several  counts  therein  are  really  for  the 
same  thing,  no  affidavit  by  the  defendant  is  required,  as  proof  that  there  is  really 
but  one  cause  of  action  against  him.  The  affidavit  would  only  state  what  the  com<- 
plaint  concedes.  {This  seems  to  be  adverse  to  Lackey  agt  VanderbiU.)  {Ford  agt 
MatUce,  14  How,  91.) 

See  notes  to  section  144,  ante^  page  237,  and  to  the  following  section  148. 

§  148.  Objection^  when  deemed  waived. 

If  no  such  objection  be  taken,  either  by  demurrer  or  answer, 
the  defendant  shall  be  deemed  to  have  waived  the  same,  except- 
ing only  the  objection  to  the  jurisdiction  of  the  court,  and  the 
objection  that  the  complaint  does  not  state  fstcts  sufficient  to 
constitute  a  cause  of  action. 

On  demnrrer  to  ansurer. — ^Where  the  defendant  daims,  upon  demur- 
rer to  the  answer,  that  the  oompiaiini  is  defective^  he  must  be  held,  under  section 
148,  to  have  waived  all  objections  to  the  complaint,  not  answered  or  demurred  to, 
except  the  question  of  jurisdiction  and  the  sufficiency  of  the  cause  of  action.  {Peo- 
ple agt  Banker,  8  How,  268.) 

misjoinder  off  defendants. — "  If  the  complaint  shows  a  miejoinder  of 
defendants,  a  demurrer  is  the  appropriate  remedy  (section  144  of  Code.)  If  the  de- 
fect does  not  appear  on  the  face  of  the  complaint,  then  the  defendants  must  set  it 
up  in  the  answer  (section  147.)  And  if  no  such  objection  be  taken  either  by  de- 
murrer or  answer,  the  defendants  shall  be  deemed  to  have  waived  the  same  (section 
148.)  These  provisions  of  the  Code  were  intended  to  meet  cases  like  the  present. 
This  opinion  is  based  upon  the  ground  that  the  objection  of  the  mi^oinder  of  the 
defendants  should  have  been  raised  by  answer."  Per  Cbifpxn,  J.  {ForgaU  agt. 
HerkimsT  Uoinitifaxiiiwriiaq  Co^  2  Kenu  584.) 
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misjoinder  of  plaintiffs. — ^A  stUTiving  partner  cannot  properly  be  oni* 
ted  with  the  peraonal  repreeentatiyefi  of  a  deceased  partner,  to  recoyer  a  debt  con- 
tFicted  by  the  partners.  The  surviying  partner  is  alone  liable  at  law ;  and  relief  in 
equity  may  be  had  against  the  personal  representatiyes  of  the  deceased  partner, 
only  when  the  legal  remedies  against  the  snryiying  partner  haye  foiled.  An  objec- 
tion to  SQch  a  joint  action  appears  on  the  face  of  the  complaint,  it  must,  therefore, 
be  raised  by  demurrer;  it  cannot  be  taken  by  answer.  Such  an  objection  is  not 
^aiyed,  howeyer,  by  an  omission  to  demur,  bat  as  the  comphunt,  on  its  face,  shows 
no  canse  of  action  against  the  personal  representatiyes,  it  may  be  taken  adyantage 
of  upon  the  .trial  under  seetion  148  of  the  Code.  {JSiggms  agt  Fremnan^  2  Duer^ 
660.) 

Ailesations  by  a  corporation  plaintiff.— An  objection  to  a 
oomplaint  that  a  corporation,  when  suing,  must  ayer  its  corporate  ezistenbe,  should 
be  properly  taken  by  demurrer;  although  where  the  answer  contains  the  objeotioii 
in  form  as  a  demurrer,  it  will  be  considered  sufficient  {Bank  of  WcUervUU  agt 
JbttMr,  13  Mow,  270 ;  and  aee  Bank  of  Havcma  agt.  Wiekham^  16  How,  91.) 

Matter  in  abatement.— Katter  in  dbaHmMial  constituting  a  defmot 
should  be  pleaded  or  set  up  in  the  answer,  unless  it  is  apparent  on  the  face  of  the 
oomplaint ;  then  a  demurrtr  is  the  proper  remedy.  (Mayhno  agt  Robinwi^  10  How, 
162.)  "  A  dilatory  defence,  which  a  plea  in  abatement  is  considered  to  be,  is  not 
&yOTed;  but  he  who  is  entitled  to  ayatl  himself  of  it  must  interpose  it  promptly, 
according  to  established  forms.  Here  the  facts  were  AiUy  disclosed  by  the  com- 
plaint, and  the  defendant  could  haye  demurred.  The  authority  to  object  by  way  of 
answer  is,  in  terms,  limited  to  cases  where  the  &ct  does  not  appear  in  the  prior 
pleading.  When,  therefore,  section  148  declares  that  if  the  objection  is  not  taken 
by  demurrer  or  answer  it  shall  be  considered  as  waiyed,  it  means  that  if  it  be  not 
taken  by  demurrer  where  that  mode  is  proper,  or  by  answer  in  cases  where  ^at  is 
the  appropriate  method,  it  is  waiyed.  This  construction  will  giye  ftill  effect  to  all 
the  language,  and  will,  besides,  compel  the  defendant  to  take  his  ground  with  the 
promptness  inculcated  by  the  rule  of  pleading  tu  which  X  haye  referred."  Per  Benio^ 
J.  {Zabriakie  agt  SmWi,  3  JTcm. 336;  see  aiso  Ingraham  agt  Bdldwin,  12  Bairh,  9; 
and  BagifoU  agt  Bolgen,  2  Duer,  160.) 

Objections  relied  on  mnst  1»e  specified.— Where  a  defendant 
demurs  to  tiie  oomplaint,  without  objecting  to  the  want  of  proper  parties,  or  to  the 
for^i  of  the  action,  or  that  the  complaint  does  not  state  fiiets  sufficient  to  constitute 
a  cause  of  action,  he  waiyes  the  right  to  insist  xxpon  these  objections;  and  for  aU 
the  purposes  of  the  demunvr  the  complaint  will  be  deemed  unobjectionable,  by  rea- 
son of  any  defects  of  that  nature.  {Loomie  agt.  Tift,  16  Barb.  541.)  A  party  can 
only  demur  where  the  ground  of  the  demurrer  appears  on  the  face  or  the  complaint 
In  so  demurring,  the  party  must  state  the  ground  of  demurrer  on  which  he^relies, 
and  can  only  obtain  judgment  for  the  cause  stated  in  (he  demurrer,  Whereyer  the 
matter  of  objection  does  not  appear  on  the  face  of  the  complaint,  then  it  may  be 
set  up  in  the  answer ;  and  if  no  such  objection  (that  is,  an  objection  to  the  juris- 
diction which  does  not  appear  on  the  face  of  the  complaint)  be  taken  by  demurrer 
or  answer,  it  shall  not  be  deemed  waiyed.  ( Wilson  agt.  The  mayor ,  dbe.,  15  How.  500 ; 
and  see  Bank  of  LowviOe  agt  Edwards,  11  How.  216;  Eldridge  agt.  BeO,  12  H<yw.  547; 
Montgomery  Co,  Bank  agt  Albany  City  Bank,  3  Sdd,  459 ;  Higgins  agt  Ih-eeman,  2 
Duer,  650;   GcvJd  agt.  Glass,  19  Barb.  186.) 

An  incnrable  defect  not  uraiTed  by  any  pleading.— An 
incurable  defect  in  a  complaint  is  not  waiyed  by  any  pleading,  but  may  be  taken 
adyantage  of  wheneyer  the  parties  are  before  the  court,  either  at  special  term  by 
motion,  or  on  the  trial  at  circuit  by  motion  in  arrest  after  yerdict,  and  the  court 
may  regard  it  eyen  on  general  demurrer.    {Btimham  agt.  Be  Bevoise,  8  How.  159.) 

l¥ben  defendant  must  move  to  strike  ont  or  demnr. — 

On  a  motion  by  the  plaintiff  to  strike  out  the  defendant's  answer,  the  defendant 
cannot  set  up  the  objection  of  multifariousness,  or  that  seyeral  causes  of  action  are 
improperly  joined  in  the  complaint  The  defendant's  remedy  is  to  moye  to  str^ 
oui  a  portion  of  the  complaint,  or  to  demur  to  the  complamt  under  section  144,  sub- 
diyision  5,  of  the  Code.  By  omitting  to  moye  or  demur,  the  defendant  is  to  be 
deemed  as  haying  waiyed  the  objections.  (§  148.)  (Tounga  agt  Seely,  12  Sbto, 
395 ;  and  see  Fbsfos  agt  The  Herkimer  Mamif,  Co.,  2  JSem,  584.) 
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Chapter  III. — The  answer. 

Section  149.  Ansxjoery  what  to  contain. 

150.  May  set  forth  as  many  grounds  of  defence  as  exist 

151.  Demurrer  as  to  some  causes  of  action,  and  answer 

as  to  others, 

152.  Sham  defences  to  he  stricken  oiU. 

§  149.  Ansiuerj  what  to  contain. 

The  answer  of  the  defendant  must  contain  : 

1.  A  general  or  specific  denial  of  each  material  allegation  of 
the  complaint  controverted  by  the  defendant,  or  of  any  knowl- 
edge or  information  thereof  sufficient  to  form  a  belief. 

2.  A  statement  of  any  new  matter  constituting  a  defence  or 
counter  claim,  in  ordinary  and  concise  language,  without  repe- 
tition. 

General  and  specific  denial  botii^  irhen  not  alloDred* — 

By  section  149  of  the  Code,  a  defendaDt  cannot  answer  the  allegations  in  the  com- 
plaint both  by  a  gen&rai  and  specific  denial.  He  must  elect  which  mode  of  answer- 
ing he  will  pursue,  and,  having  elected,  he  will  be  bound  hj  it  'Where,  in  an  an- 
swer, a  specific  denial  of  the  fdlegations  in  the  complaint  follow  a  general  denial  of 
the  same,  the  remedy  is,  to  move  to  strike  out  the  specific  denial  as  redundant 
Where  the  facts  upon  which  an  allegation,  by  defendant,  of  defect  of  parties  is 
founded,  appear  on  the  Ikce  of  the  complaint,  the  defendant  should  demur — ^not 
answer.  (pMfe,  §  144.)  (Dennieon  %L  DennisoHf  9  Saw.  246 ;  and  see  Seward  agt. 
MiUer,  6  ^otir..312;  WiUeU  agt  Meiropolitan  Ins.  Co.,  S  Bono.  678.) 

Hypothetical  or  alternatlTe  form  of  antirering.— An 

answer  to  a  complaint  for  a  balance  due  for  goods  sold  and  delivered,  which  denies 
that  the  plaintiff  "  ever  sold  to  the  d^endant  any  goods  which  had  not  been  paid  for 
by  the  defendant ;"  and  also  that  ^^  if  the  plaintiff  ever  sold  any  goods  to  the  defendant^ 
they  were  sold  on  erediif  and  not  to  be  paid  for  in  nine  years  from  the  day  of  sale,"  is 
bad.  tin  the  first,  there  is  nothing  that  amounts  either  to  a  denial  of  the  sale  and 
delivery,  or  an  allegation  of  payment  It  is  a  mere  attempt  at  hypothetical  plead- 
ing. In  the  seoond^  the  answer  is  in  terms  hypothetical — ^no  allegation  is  denied — 
no  new  matter  is  alleged--of  course,  no  issue  is  tendered.  {EamiUon  ngt.  Hough, 
13  How.  14.)  An  answer  does  not  contain  a  dombk  defence  because  it  denies  two 
facts,  both  of  which  are  necessary  to  make  out  a  good  cause  of  action.  AU  the 
material  facts  constituting  one  cause  of  action,  may  be  denied  generally  or  specific- 
ally in  one  answer,  but  not  in  the  alternative  form.  The  150th  section  of  the  Code, 
requiring  several  defences  to  be  separately  stated,  does  not  relate  to  defences  con- 
sisting of  mere  denials  of  the  allegations  in  the  complaint,  but  to  distinct  affirmative 
defences.  It  must  be  new  matter.  {Otis  agt  Ross,  8  How.  193.)  Hypothetical,  or 
de  bene  esse  pleading  is  not  allowable.  For  instance,  such  allegations  as  these :  "  If 
any  ditch  or  trench  was  dug,  it  was  done  witliout  the  knowledge,"  fto. ;  or,  '^  If  said 
Fanny  fell  therein,  it  was  In  consequence  of  her  own  fault,"  Aa ;  or,  "  If  such  ditch 
or  trench  was  dug,  it  was  well  and  sufficiently  guarded,"  ko.  It  is  entirely  unne- 
cessary for  the  defendant^  in  his  answer,  to  assert  the  converse  of  a  proposition, 
which  the  plaintiff'  must  establish  affirmatively  befbre  he  can  recover.  Several 
matters  contained  in. the  answer  in  this  case,  struck  out  as  irrelevant  and  redundant 
(Wies  agt  Fanning,  9  How.  543.) 

A  general  denial* — Where  a  defendant  denied  the  whole  of  plaintifi^s 
complaint,  (which  was  for  taking  sundry  articles  of  personal  property,)  by  alleging 
generally  that  he  "  denies  each  and  every  allegation  alleged  tn  said  complaint;"  hdi 
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Boffident,  and  a  complete  denial  to  the  whole  of  the  complaint  (KeUogg  Af^.  Church, 
4  Mow.  339 ;  and  see  Raddie  agt.  Huckgaher,  3  Ihtery  G84.)  But  ^here  tlie substan- 
tial allegations  in  a  complaint  are  not  directly^  denied,  and  no  issue  bs  taken  upon 
them  in  the  answer,  but  the  defendant  states  other  facts,  inconsistent  with  those  set 
forth  by  the  plaintiff,  this  will  not  be  construed  as  a  deoial  of  the  complaint,  so  as 
to  prevent  the  allegations  of  the  complaint  from  being  taken  as  tnio.  ( Weed  agt. 
WhUingf  21  Barb.  1 90.)  The  plaintiff  alleged  in  his  complaint  '*  that  he  sawed  and 
ooQTerted  logs,  on  the  days,  at  the  times,  and  in  the  manner,  and  at  the  prices 
therefor  chargred  in  the  annexed  aecouni^  which  he  refers  to  as  part  of  his  complaint," 
and  that  the  defendant  w«8  indebted,  Ac.  The  defendant  alleged  in  his  answer, 
that  "  he  denies  the  allegations  of  the  plaintiff's  complaint,  to  wit :  That  the  plain- 
tiff sawed  and  converted  logs  into  boards,  for  the  defendant  on  the  days^  and  at  the 
Itmef,  and  to  the  extent  or  quantity ^  or  in  the  mannner  mentioned  in  the  complaint," 
Ac  Heidi  that  by  this  denial  the  defendant  formed  no  issue  in  the  pleadings  that 
denied  the  correctness  of  the  plaintiff*s  account,  or  that  he  performed  on  the  days 
and  at  the  time  and  to  the  eoctent  or  quantity  mentioned.  It  was  a  denial  containing 
merely  a  negative  pregnant,  and  amounted  to  no  denial  of  any  single  allegation. 
{Daviion  agt.  Fowett^  16  How.  467.)  Where  an  answer  is  merely  defensive — that  is, 
where  it  asks  no  affirmative  relief,  a  demurrer  to  it  will  not  lie.  {Code^  1852.) 
lltead  agt.  Florence,  9  How.  396.)  Every  answer  should  be  an  answer  to  the  whole 
of  the  complaint  or  count  to  which  it  is  pleaded ;  and  an  answer  to  one  count  of  a 
complaint  should,  of  course,  specify  to  which  count  it  is  intended  to  apply.  {Kneed- 
ler  agt.  Stembergh,  10  How.  67.)  In  an  action^«  creditor's  bill,  it  seemSy  that  an 
iuiswer  containing  a  general  denial  of  each  and  every  allegation  in  the  complaint, 
azcept. certain  portions  therein  admitted,  is  good.  Although  the  admissions  are  not 
called  for,  stiU  they  serve  to  qualify  the  general  denial,  so  as  to  authorize  the  veri- 
fication of  the  answer. with  safety.  (Parshaa  agt.  TWou,  13  How.  7 ;  see  WiUcU 
agt.  MetropoUian  Ins,  Co.,  2  Bosw.  678.) 

A  specif  tc  denial. — ^Where  the  complaint  avers^  in  an  action  on  contracts, 
the  sale  and  delivery  of  a  bill  of  goods  on  a  certain  day,  whereby  the  defendant  is 
now  indebted,  kc,  and  the  answer  avers  that  they  were  purchased  on  a  credit  of 
fix  months,  and  that  the  credit  has  not  expired,  it  is  not  new  matter  in  the  answer 
requiring  a  reply,  but  a  special  denial  that  the  defendant  is  indebted,  as  alleged  in 
the  complaint  {Gilbert  agt.  Cram,  12  How.  455.)  Merely  making  a  counter  state- 
ment, or  giving  a  different  version  of  the  matter  from  that  contained  in  the  com- 
plaint, without  denying  the  allegations  of  the  plaintiff,  is  not  specifically  contro- 
verting such  allegations.  ( Wood  agt.  Whiting,  21  Barb.  190.)  An  answer  drawn 
in  conformity  with  approved  usage  in  chancery  pleading,  admitting  specifically  all 
the  statements  in  the  complaint,  and  stating  various  legal-  propositions  and  argu- 
ments in  defence,  cannot  be  sustained  under  the  Code.  An  answer  now  must  either 
deny  allegations  found  in  the  complaint,  or  state  new  matter  by  way  of  avoidanpe. 
{GouJd  agt,  WxUiama,  9  How.  51.)  An  admission  in  one  defence  in  an  answer  to  a 
complaint  on  a  promissory  note  that  the  defendant  indorsed  a  note  similar  in  amount 
and  description  to  that  mentioned  in  tlie  complaint,  accompanied  with  a  denial  of 
all  knowledge  or  information  sufficient  to  form  a  belief  that  he  indorsed  the  same  to 
the  plaintiffs,  or  that  the  plaintiffs  are  the  owners  or  holders  thereof,  '*  as  stated  in 
the  complaint  in  this  action,"  will,  upon  a  motion  for  judgment  on  the  ground  that 
the  answer  is  frivolous,  be  construed  to  relate  to  the  note  described  in  the  com- 
plaint. References  in  a  subsequent  defence  in  the  same  answer  to  the  "  said  "  note 
sufficiently  point  to  the  note  in  suit.  {Williams  agt  Richmond,  9  How.  622.)  An 
answer  which,  without  denying  any  fact  stated  in  the  complaint,  merely  says  that 
**  the  defendant  denies  that  the  plaintiff  is  entitled  to  the  sum  of  money  demanded 
in  this  action,  or  any  part  tliereo^"  will  be  struck  out  on  motion.  (JDrofte  agt.  Codt- 
roflt  10  How.  377  \  and  see  Bridge  agt.  Fayson,  5  Sand.  210.) 

On  information  and  l>elief •— An  answer  (verified)  by  one  defend- 
ant, sued  as  a  partner  with  another,  which  states  that  the  defendant  **has  not 
any  knowledge  or  information  sufficient  to  form  a  belief,  whether  the  plaintiff  sold 
and  delivered  to  the  defendants  the  several  parcels  of  goods  mentioned  in  the  com- 
plaint, or  any  of  them,  or  whether  the  sums  mentioned  in  the  complaint,  or  any  of 
them,  are  due  to  the  plaintiff  from  the  defendants,  and  unpaid  by  them;  and  he 
therefore  denies  the  same  in  each  and  every  particular  thereof"' — ^mu&t  be  struck 
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out  as  evasive  and  friroloua.  The  defendants'  ignorance  is  quite  unneceuary. 
{CftapTnan  agt.  Paimer^  12  How,  37.)  An  answer  is  insufficient  if  it  denies  merely 
upon  informaiion  an  allegation,  the  troth  or  falsitj  of  virhich  is  within  the  defend- 
ants' own  knowledge.  It  is  also  insufficient  if  it  allege  merely  that  the  defendant 
has  not  sufficient  knowledge  on  the  subject  to  form  a  belief,  without  referring  to.  his 
informjoUon.  It  is  only  when  he  has  neither  knowledge  nor  informaiion  to  enable  him 
to  form  a  belief  on  the  subjectf  that  he  can  controvert  an  allegation  under  this  provi- 
sion of  the  Code.  {Edwards  agt.  £en^  8  How,  28.)  A  defendant  who  is  the  last 
indorser  on  a  note,  is  presumed  to  have  transferred  it  to  the  holder.  Whether  he  did 
or  not  indorse  the  note,  and  whether  he  did  or  not  transfer  it  to  the  plaintiff^  is 
presumed  to  be  within  his  own  personal  knowledge.  If  therefore,  he  would  answer 
these  allegations,  he  must  admit  or  deny  them  positively.  Saying  that  he  has  no 
knowledge  or  information  thereon  sufficient  to  form  a  belief,  will  not  do.  {FaUs  agt. 
JBickSy  12  How.  163.)  Bat  a  defendant  sued  as  maker,  with  an  indorser,  of  a  pro- 
missory note,  may  put  the  plaintiffs  material  allegations  of  the  complaint  in  issue 
in  this  way :  that  he  has  no  knowledge  or  information  sufficient  to  form  a  belief, 

whether  A B ,  the  other  defendant,  had  indorsed  the  note  and  tranferred  it 

to  the  plaintiff,  or  whether  it  was  duly  presented  for  payment,  kc  That  is,  tiie 
defendant  is  not  required  to  go  through  with  the  idle  ceremony  of  denying  the  truth 
of  Vie  aUegaHons^  after  having  asserted  that  he  has  no  belief  whatever,  whether  thej 
ore  true  or  not.  {Flood  agt.  Reynolds^  13  How.  112.)  An  answer  which  denies  on 
oath,  that  the  defendant  "  has  any  knowledge  or  information  sufficient  to  form  a 
belief,  that  the  payee  indorsed  and  delivered  the  note  to  the  plaintifi^"  intended  to 
meet  the  corresponding  allegation  in  the  complaint,  is  a  maierial  part  of  the  issue; 
and  comes  within  one  of  the  alternatives  allowed  by  section  149  of  the  Code.  It 
cannot  be  stricken  out  as  ^uim^  because  it  is  sworn  to,  and  there  is  no  new  matter 
set  up.  And  besides,  it  is  a  mere  denial  of  an  allegation  of  the  complaint,  in  a  form 
allowed  by  the  Code.  (Sherman  agt.  Bushndlj  7  How.  171.)  The  law,  in  the 
absence  of  proof  to  the  contrary,  presumes  inquiry  to  have  been  made,  in  all  cases 
where  the  duty  to  inquire  exists,  and  charges  the  party  upon  whom  the  duty  rests 
with  a  knowledge  of  all  the  facts  that  the  inquiry,  if  made,  would  have  revealed  to 
him.  (Palmer  agt.  Tales,  3  Sand.  137.)  In  Richardson  agt  WUion  (4  Sand.  708), 
the  complaint  was  for  an  assault,  charging  that  the  defendant  spit  in  the  plaintiff's 
foce  The  answer  as  to  this  allegation  was,  that  the  defendant  has  not  knowledge 
or  information  sufficient  to  form  a  belief,  whether  he  did  spit  in  the  plaintiff's  face 
or  not,  and  therefore  he  denied  the  same.  On  motion  to  strike  out  the  answer  as 
sham,  or  frivolous,  Oaklbt,  Ch.  J.  (with  the  ooncurrence  of  the  other  judges),  said, 
*'  The  motion  gives  rise  to  this  question,  whether  the  defendant  may  put  in  an  an- 
swer in  this  form  to  a  fact  which  is  presumptively  within  his  own  personal  knowl- 
edge. We  think  that  as  a  general  rule  he  cannot  There  may  be  cases  in  which, 
although  apparently  within  his  knowledge,  he  does  not  know  or  remember  the  facts 
alleged.  If  so,  he  must  in  his  answer,  or  in  the  affidavit  verifying  it,  state  the  lapse 
of  time  or  other  circumstances  which  he  supposes  will  warrant  the  qualified  denial 
permitted  by  the  Code,  when  the  party  has  not  knowledge  or  information  sufficient 
to  form  a  belief."  An  answer  denying  "  knowledge  or  information  sufficient  to  form 
a  belief"  of  a  material  foot  alleged  in  the  oompkunty  forms  a  good  issue,  upon  which 
the  plaintiff  faolds  the  affirmative;  and  which  gives  to  the  defendant,  on  the  trial, 
aU  the  benefits  of  introducing  proof  which  he  would  have  on  a  positive  denial  The 
Code  makes  no  difference  whether  the  proceedings  are  verified  or  not  (^his  agrees 
wiih  the  Genesee  Mutual  Ins.  Co.  agt  Moynihen,  6  How.  iV.  R.  321.)  (Snyder  agt 
White,  6  How.  321.)  In  FUon  agt  Markham  (20  Barb.  348),  T.  R.  Stbono,  J.,  said : 
'*  The  first  paragraph  in  the  answer  is,  that  the  defendant  is  not  informed  and  can- 
not state,"  whether  the  plaintiff  was,  at  the  time  stated  in  the  complaint,  possessed 
as  of  his  own  property  of  the  watch.  The  Code  does  not  warrant  this  form  of  denial 
A  denial  must  be  general  or  specific,  or  it  must  be  "  of  any  knowledge  or  in- 
formotion,  &&,  sufficient  to  form  a  belief"  Jt  seemSj  that  an  averment  in  a 
complaint  being  absolute  and  unequivocal,  and  supported  by  an  oath  of  positive 
knowledge,  and  that  in  the  answer  being  merely  on  information  sufficient  to  form 
a  belief!  the  defendant  is  bound  on  a  Dotice  of  motion  to  set  aside  the  answer  as 
sham,  to  support  it  by  the  oath  of  a  party  having  knowledge.  That  is,  it  is  a  case 
where  the  defendant  is  bound  to  seek  for  knowledge.  (PeopU  agt  Mc  Cumber,  15 
How.  186.) 
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Siftffficieiit  and  litffafffficient  denials.-— Where  the  answer  admitted 
the  execution  of  the  note  (premium  note)  and  the  delivery  of  the  policy  of  in- 
sarancef  but  as  to  each  and  every  other  allegation  alleged  in  the  complaint,  the 
defendant  had  not  sufficient  knowledge  to  form  a  helief,  (tiie  complaint  alleging  the 
facts  upon  which  the  defendant  had  become  liable  upon  the  premium  note;)  luJdt 
that  the  answer  was  sufficient,  under  section  149,  Ist  subdivision,  to  put  the  plain- 
tiff to  his  proof.  {Genesee  MuL  Ins,  Co.  agt.  Moynxhen^  5  How.  321.)  The  defendant 
in  an  action  under  the  Code,  can  set  up  in  his  answer  matter  falling  short  of  a 
defence,  by  way  of  recoupment  in  mitigation  of  damages.  An  answer  should  cover 
all  it  professes  to  answer  and  no  more.  It  seems  a  set-off  mt^y  be  set  up  by  answer, 
although  it  be  not  claimed  as  a  full  defence.  It  is  good  as  far  as  it  goes.  (WUlis 
mg%.  Ihggard,  6  Bow.  433 ;  and  see  Snyder  agt.  White^  6  How.  321.)  An  answer 
which,  without  denying  anv  fact  stated  in  the  complaint,  merely  says  that  **the 
defendant  denies  that  the  plaintiff  is  entitled  to  the  sum  of  money  demanded  in  this 
action,  or  any  part  thereof,"  will  be  struck  out  on  motion.  (Drake  agt.  Gockroftf 
10  How.  377.)  Where,  in  an  action  brought  by  two  or  more  persons,  for  an  unlaw- 
ful taking  of  property,  the  defendant  answers  that  the  plaintiff  are  not  joint  owners 
of  the  property,  that  averment  is  nuUerialf  and  is  new  maUerj  requiring  a  reply. 
(  Walrod  agt.  Bennett^  6  Barb.  144.)  It  is  not  necessaiy  in  an  action  for  wrongful 
taking  of  personal  property,  that  the  defendant  should  deny  the  value  of  the  prop- 
erty ;  and  his  omission  to  make  such  denial  does  not  operate  as  an  admission  of  the 
Talne  alleged  in  the  complaint  (Connos agt  Meir,  2  E.  D.  Smithy  314.)  But  in  ao 
action  for  the  conversien  of  property,  an  answer  which  denies  each  and  every  alle- 
gation in  the  complaint,  is  a  denial  not  only  of  the  conversion,  but  of  the  plaiutifTs 
title ;  and  under  it,  evidence  that  the  plaintiff  had  no  title  to  the  property  is  admis- 
sible. (Robinson  agt  Frosty  14  Barb.  536.)  In  an  action  to  recover  compensation 
for  services  as  an  attorney,  and  for  disbursements  and  counsel  fees,  the  defendant, 
under  an  answer  denying  each  and  every  allegation  in  the  complaint,  and  denying 
that  he  is  justly  indebted  to  the  plaintiff,  may  prove  any  circumstances  tending  to 
show  that  he  was  never  indebted  at  all,  or  that  he  owes  less  than  is  claimed. 
(Schernerhom  agt.  Atten^  18  Barb.  29.)  An  allegation,  in  an  answer,  that  the 
defendant  never  gave  to  the  plaintiff  the  note  declared  on,  is  a  denial  of  the  allega- 
tion in  the  complaint  that  the  defendfuit  made  the  note,  so  far  as  making  indudes 
delivery;  and  also  of  the  further  allegation,  that  the  defendant  delivered  the  note 
to  the  plaintiff  It  amounts  to  a  denial  of  indebtedness  upon  the  note.  And  the 
defendant  is  at  liberty,  in  support  of  his  side  of  the  issue,  independent  of  other 
modes,  to  prove  facts  inducing  a  presumption  that  no  delivery  was  made,  and  in 
that  way  overcome  the  presumption  arising  from  the  plaintiff's  proof  of  possession 
of  the  note,  and  the  signature  of  the  defendant  (Sawyer  agt.  Warner^  16  BaH>, 
282.)  Facts  proved  but  not  pleaded,  are  not  available  to  the  party  proving  them. 
(Field  agt  The  Mayor,  dkc,  2  Sdd.  179.)  To  entitle  a  defendant  in  a  suit  under  the 
Code,  to  insist  npon  an  award  upon  the  cause  of  action  as  a  bar,  he  must  allege  it 
as  such  in  his  answer.  And  whero  in  an  action  on  an  account  the  answer  merely 
denied  the  allegations  in  the  complaint;  kM,  that  the  defendant  could  not  insist 
upon  an  award  made  upon  the  account  as  a  bar  to  the  suit,  although  the  fact  of  the 
award  appeared  from  the  plaintiffs  evidence.  (Braxill  agt  Ishamy  2  Kern.  9.)  An 
answer  which  alleges  that  the  plaintiff  "  is  not  the  lawfi3  owner  and  holder  of  tb<^ 
note  "  described  in  the  complaint,  is  insufficient  to  admit  evidence  that  the  plaintifi 
is  not  the  owner  or  holder.  (Sedey  agt  EngeU,  IT  Barb.  530.)  An  answer  which 
denies  that  the  plaintiffs  are  the  owners  and  holders  of  the  draft,  is  a  simple  denial 
of  a  legal  conclusion,  and  is  firivolous.  (See  Holstein  agt.  Bice,  and  note,  15  How. 
1 ;  Witherapoon  agt.  Van  Doiar,  15  How.  266 ;  and  see  Davison  agt  PoweXL,  16  How, 
467.)  An  answer  does  not  contain  a  double  defence  because  it  denies  two  facts, 
both  of  which  are  necessaiy  to  make  out  a  good  cause  of  action.  (Otis  agt.  Ross^ 
8  HwD.  193.)  The  provision  of  the  Revised  Statutes  (2  R.  8.  458,  g  3)  dis- 
pensing with  proof  of  the  existence  of  corporations  in  actions  by  them,  unless 
the  defendant  pleads  that  the  plaintiff  is  not  a  corporation,  is  not  abolished  by  the 
Code  of  Procedure;  and  hence,  where  the  answer  merely  denies  the  allegations  of 
the  oomplaint  in  which  the  plaintiff  is  described  as  a  corporation  created  under  the 
laws  of  this  state,  it  is  not  necessary  to  prove  that  the  plaintiff  was  duly  incorporated. 
Per  Denio,  J.  (Bank  of  Genesee  agt.  Patchin  Bank,  3  Kern,  309.)  Since  the  adop- 
tion of  the  Code  of  Procedure,  there  is  no  longer  any  smch  plea  as  the  general  issue ; 


2o2  AKSWSB,  [§  149 

and  there  cannot  be  an  answer  in  that  form.    The  defence  of  osurji  therefore,  if 
the  defendant  means  to  rely  upon  it,  mast  be  distinctly  set  out  in  his  answer ;  and 
the  terms  of  the  usurious  contract,  and  the  quantity  of  interest  or  premium  taken, 
or  agpreed  to  be  f^ven,  must  be  distinctly  and  correctly  stated.    Usury  can  no 
longer  be  given  in  evidence  under  a  general  denial  of  the  promise  to  pay.     (/Viff 
agt.   OrimsUedy  10  Barb.  331;  and  au  (Teuper  agt  AdamSy  28  Barb,  441.)    Un- 
der a  general  denial  of  the  allegations  in  the  complaint,  the  defendant  may  intro- 
duce any  evidence  which  goes  to  controvert  the  facts  which  the  plaintiff  is  bound 
to  establish  in  order  to  sustain  his  action.    (Andrews  agt  Bond,  16  Barb.  633.) 
An  answer,  that  only  controverts  the  sllegations  of  the  complaint,  is  frivolous  if  it 
does  not  put  in  issue  some  allegation  whidi  the  plaintiiT  must  establish,  to  entitle 
him  to  a  verdict.    If  a  defendant  suffers  a  default,  or  omits  to  answer  the  complaint, 
it  is  a  confession  only  of  the  material  allegations  in  the  complaint,  which  must  bo 
established  to  entitle  the  plaintiff  to  a  judgment    His  default  only  admits  the  ma- 
terial and  travenable  matters  set  out  in  tne  complaint.    (OUberi  agt  Rounds^  14 
Bow.  46.)    A  defence  consisting  of  matter  in  abaiement  only,  cannot  be  set  up  in 
answer  containing  matters  in  bar  of  the  action.    The  provisions  of  the  Code  abolish- 
ing the  forms  of  pleading  does  not  disturb  the  common  law  rule  as  to  the  order  of 
introducing  matters  of  defence.    ( Van  Buskirk  agt  Roberis,  14  Bow.  61.)    But  the 
case  of  Sweet  agt  TtUUe^  (14  ^  T.  R.  465,)  affirms  the  decision  in  the  same  case  10 
Bow.  40  ■,  and  overrules  the  same  point  decided  in  Van  Buskirk  agt  BohertSj  where 
the  cases  pro.  and  eon.  upon  this  question  will  be  found  collected.    It  was  decided 
in  Sweei  agt  TuiUe,  by  Judges  Comstock,  Sbldev,  A.  S.  Johnson,  T.  A.  Johnbox 
and  Mitchell  against  Judges  Denio,  Ch.  X,  and  Hubbard,  (Wright  not  present,) 
that  pleas  in  abatement  and  in  bar  could  be  united  in  the  same  answer.    In  an 
action — a  creditor's  bill — it  seems  that  an  answer  containing  a  general  denial  of 
each  and  every  allegation  in  the  complaint,  except  certain  portions  therein  admitied, 
is  good.     Although  the  admissions  are  not  called  for,  still  they  serve  to  qualify 
the  general  denial,  so  as  to  authorize  the  verification  of  the  answer  with  safety. 
{Parshall  agt  TiUou^  13  Bow.  7.)    An  answer  to  a  complaint  for  setting  aside  a  deed 
as  fraudulent,  which  avers  that  subsequent  to  the  alleged  ftwidulent  conveyance, 
the  sheriff,  by  virtue  of  several  executions,  one  of  them  in  favor  of  the  plaintiffs, 
against  the  defendants,  sold  all  their  right  and  title  to  the  premises  mentioned  in 
the  deed  to  a  purchaser  for  $200,  and  that  the  time  allowed  by  law  to  redeem  the 
premises  had  expired,  and  no  redemption  had  been  made,  is  bad  on  demurrer.    It 
is  insufficient,  because  it  does  not  appear  that  the  sale  had  ever  been  completed  by 
the  payment  of  the  purchase  money  and  a  delivery  of  a  deed.    It  seems  that  a 
defence  of  this  kind  is  unavailable  in  an  action  against  the  defendants  to  set  aside 
the  deed  stafraudtUenL    They  must  stand  or  fall  by  the  validity  of  the  deed  which 
has  passed  between  them  and  the  purchaser.    {Farmers^  Bank  agt  Merchant^  13 
Bow.  10.)    Where  an  answer  contains  an  objection  to  the  comj^sint  in  form  aa 
a  demurrer,  it  is  sufficient  as  a  demurrer.    (Bank  of  WaterviBe  agt.  BeUser,  13  Bow. 
270.)    In  an  action  for  the  foreclosure  of  a  mortgage  by  an  assignee,  the  answer 
admitted  all  of  the  allegations  of  the  complaint,  except  the  recording  of  the  mort- 
gage, and  of  the  assignment  and  also  claimed  that  the  mortgagee  should  have  been 
made  a  party,  because  he  had  guarantied  the  payment  of  the  bond  and  mortgage ; 
held^  that  these  were  matters  which  raised  no  issues  available  by  the  defendant, 
and  were  no  impediment  to  the  plaintiff  *s  recovery.    (SL  Marias  Ins.  Co.  agt 
Barris,  13  Bow.  96.)    Each  defence  or  counter  daim  should  be  a  complete  single 
defence  of  itself!  without  reference  to  others.    A  defence  cannot  be  made  out  in 
pleading,  by  connecting  two  or  more  separate  defences  together,  any  more  than 
it  could  formerly,  by  connecting  together  two  or  more  special  pleas,  each  insuffi- 
cient of  itself.    (Spencer  agt  Babcock,  22  Barb.  326.)   Altliough,  under  the  Code,  the 
allegations  of  the  complaint  not  specifically  denied,  are  to  be  regarded  as  admitted, 
yet  where  there  are  several  answers,  an  admission  made  in  one  is  not  available 
against  the  others.    Each  answer  must  stand  by  itself  as  a  complete  defence,  and 
the  plaintiff  must  recover  upon  the  whole  record.    An  implied  admission,  in  one  of 
several  answers,  therefore,  will  not  conclude  the  defendant,  or  estop  him  from  show- 
ing the  matteri  of  defence  set  up  in  another  answer.    (Swift  '^  Kingsley^  24  Barb. 
641.)    Although  an  answer,  which  in  an  action  for  flowing  land,  sets'  up  the  pos- 
■ession  and  enjoyment  during  twenty  years  of  an  easement  to  do  so,  without  aver- 
ring that  it  was  exercised  adversely  to  the  owner  of  the  land,  would  be  bad  on  de- 
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murrer,  stQI,  If  the  plaintiff  take  issue  on  the  fhcts  aDegedi  the  answer  will  be  held 
sufficient  to  allow  evidence  of  the  adverse  user  on  the  trial  The  court  may  reject 
evidence  to  support  immaterial  issues,  but  where  issue  of  fact  is  taken  on  a  defence 
defectively  stated,  evidence  to  prove  such  defence  should  not  be  excluded  on  the 
groand  of  such  defect.    (  White  agt.  Spencer,  14  K.  T.  B,  247.) 

I^lbel  and  tlander. — ^For  defences  to  these  actions,  see  section  166,  and 
note,  jx>st 

3«  JVevr  matter* — An  answer  of  new  matter  which  does  not  state  facts 
sufficient  to  eonaiiUtie  a  defericej  is  always  insufficient,  and  may  be  demurred  to. 
(  Welch  agt  Mazieion,  14  How.  97.)  Statements  of  new  matter,  in  an  answer  to  an 
action  for  assault  and  battery,  which  consist  entirely  of  circumstances  of  aggrava- 
tion, do  not  constitute  a  defence  to  the  action,  nor  a  counter  claim,  { GUheri  agt 
Konrndsy  14  How.  46.)  "  Sham  and  irrevelant  answers  and  defences  may  be  stricken 
out  on  motion."  So  says  the  Code,  (section  162.)  It  is  not  proper,  therefore,  to 
limit  this  unqualified  language  to  answers  and  defences,  setting  up  new  mcUter. 
Pleadings  containing  mere  deniala  of  the  plaintifif's  allegations,  may  be  made  to  work 
injustice  and  delays,  as  effectually  as  those  setting  up  affirmative  defences.  (Peopk 
agt.  Mc  Cumber,  15  How.  186.)  New  matter  is  where  the  contract  is  admitted,  and 
the  matter  set  up  avoOe  the  contract,  not  where  the  matter  set  up  denies  the  con- 
tract Therefore  where  the  complaint  avers,  in  an  action  on  contract,  the  sale  and 
dellTery  of  a  biU  of  goods  on  a  certain  day,  whereby  the  defendant  is  now  indebted, 
Ac.,  and  the  answer  avers  that  they  were  purchased  on  a  credit  of  six  months, 
and  that  the  credit  has  not  expired,  it  is  not  new  matter  in  the  answer  requiring 
a  reply,  but  a  special  denial  that  the  defendant  is  indebted,  as  alleged  in  the 
complaints  {GUberi  agt  Cram,  12  How.  465.)  A  defendant  who  makes  a  de- 
fence by  answer,  must,  besides  answering  the  plaintiff's  case  as  made  by  the 
complaint,  state  in  his  answer  every  matter  of  defence  of  which  he  intends  to 
avail  himself.  {New  -  York  Central  Ins.  Co.  agt  National  Pro.  Ins.  Co.,  20  Barb.  468.) 
The  court  will  not  assume  in  favor  of  a  defendant  anything  which  he  has  not 
averred ;  for  the  law  does  not  presume  that  a  party's  pleadings,  are  less  strong  than 
the  facts  of  the  case  will  warrant.  {Cruger  agt  Hudson  River  RR.  Co.,  2  Kern. 
190.)  The  plaintiff  had  stated  in  his  complaint^  a  prima  facie  cause  of  action, 
arising  on  the  original  retainer  of  the  defendants.  To  meet  the  case  thus  made  by 
new  matter  constituting  a  defence,  it  must  be  set  forth  plainly  in  the  answer.  ( Code, 
§  149,  sub.  2.)  An  award,  or  a  former  recovery  for  the  same  cause,  would  fall 
within  this  category.  Even  in  equity,  where  technicalities  were  discountenanced,  a 
party  must  formerly  have  prevailed,  if  at  all,  according  to  his  allegations.  Per 
Gabdiker,  Ch.  J.  (BrazHl  agt.  Jakam,  2  Kern,  15.)  Where,  in  an  action  brought 
by  two  or  more  persons,  for  an  unlawful  ta]^ing  of  property,  the  defendant  answers 
that  the  plaintifb  are  not  joint  owners  of  the  property,  that  averment  is  maierial, 
and  is  new  matter,  requiring  a  reply.  (  Walrod  agt.  Bennett,  6  Barh.  144.)  The  new 
matter  constituting  a  defence  in  an  answer  under  the  Code,  means  some  fiact  which 
the  plaintiff  is  not  bound  to  prove,  in  the  first  instance,  to  establish  his  cause  of 
action,  and  which  goes  in  avoidance  or  discharge  of  the  cause  of  action  alleged  in 
the  complaint  (Stoddard  agt  Onondaga  Annual  Con.,  12  Barb.  573.)  Under  sec- 
tion one  hundred  and  forty-nine  of  the  Code  of  Procedure,  a  defendant  is  required 
in  all  cases  to  plead  any  new  matter  constituting  either  an  entire  or  partial  defence, 
and  cannot  g^ve  such  matter  as  evidence  in  mitigation  of  damages,  when  not  set  up 
in  the  answer.  The  complaint  alleged  that  the  plaintiff  did  labor  and  service  for 
and  at  the  request  of  the  defendant,  which  was  worth  $660,  and  concluded  with  an 
averment  that  there  was  due  the  plaintiff,  on  account  of  such  service,  over  and 
above  all  payments  and  set-offs,  $134,  and  a  demand  of  judgment  for  that  sum 
with  interest  The  answer  eonsisted  only  of  a  general  denial  of  all  the  allegations 
of  the  complaint ;  held,  that  evidence  of  payment,  as  a  defence  to  the  action,  or  of 
partial  payment  in  mitigation,  was  inadmissible  on  the  trial,  because  neither  was 
pleaded.  The  history  (^  the  rule  of  evidence  at  common  law,  under  the  general 
issue  in  assumpsit,  examined  and  commented  upon  by  Seldsk,  J.  {McKyring  agt. 
Bull,  leN.  T.R.  297.) 

Usary. — ^The  defence  of  usury,  therefore,  if  the  defendant  means  to  rely  upon 
it,  must  be  distinctly  set  out  in  his  answer ;  and  the  terms  of  the  usurious  contract, 
and  the  quantity  of  interest  or  premium  taken,  or  agreed  to  be  given,  must  be  dia- 
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tinctly  and  oorreetly  stated.  TJanry  can  no  bnger  be  given  in  evidence  under  a 
general  denial  of  the  promise  to  paj.  (Iby  agt  Orimsteed,  10  Barb,  321.)  A 
pleading  which  sets  up  usury,  either  as  a  ground  of  defence  or  as  a  substantive 
cause  of  action,  must  set  it  up  in  dear  and  distinct  terms ;  and  the  terms  of  the 
usurious  contract,  and  the  quantum  of  the  usurious  interest  or  premium,  must  be 
specified,  and  distinctly  and  correctly  set  out  Where,  in  an  action  upon  a  promis- 
sory note,  the  answer  alleged  that  "said  note  was  usurious  in  its  inception,"  and 
that  the  payee  knew  it  was  "  executed  fraudulently  and  to  sell  usuriously  above 
the  rate  of  seven  per  cent,  per  annun,  to  wit,  one  and  a  half  per  cent  a  month ;" 
Juld,  that  this  was  not  a  sufficient  allegation  of  usury  to  allow  evidence  to  be  given 
of  it  {Gould  agt.  Momer^  12  Barb.  601.)  An  answer  is  bad,  where  it  controverts 
no  allegation  of  the  complaint,  and  sets  up  no  new  matter  in  bar,  but  merely  denies 
a  conclusion  of  law.  An  answer  is  bad,  which  merely  alleges  that  the  note  sought 
to  be  recovered  was  obtained  by  finud,  and  omits  to  set  out  any  facts  showing  the 
existence  of  such  fraud.  {McMurray  agt  Oiffbrd^  6  Hou>.  14.)  A  party  setting  up 
usury  as  a  defence,  must  aver  clearly  every  particular  necessary  to  such  a  recovery, 
and  must  distinctly  negative  every  supposable  fact,  which,  if  true,  would  render 
the  transaction  innocent  or  lawful.  (Banks  agt.  Van  Antwfrp^  16  Mow.  29.)  It  was 
held  in  BurraU  agt.  Be  Oroot^  (5  Duer^  379,)  that  where  usury  is  set  up  in  the  an- 
swer to  an  action  on  a  note,  without  its  being  stated  whether  it  was  set  up  as  a 
defence  or  counter  claim,  it  will  be  deemed  to  be  set  up  as  a  strict  defence,  and 
that  only,  and  the  answer  will  not  be  taken  to  be  true,  merely  because  it  is  not 
replied  to.  The  maker  of  a  promissory  note  loaned  to  the  payee,  for  the  use  of  and 
sold  by  the  latter,  as  business  paper  to  a  third  party,  cannot  set  up  the  defence  of 
usury^  to  the  payment  of  the  note,  where  the  payee,  if  any  one,  was  the  only  per- 
son who  paid  any  extra  interest  Where  there  has  been  a  regular  judgment  by  de- 
fault, upon  a  promissory  note,  upon  due  service  of  process,  and  execution  Issued  to 
the  sheriff,  the  defendant's  application  to  be  let  in  to  defend,  on  the  ground  of  usury, 
comes  too  late.  He  should  at  least  have  waked  up  before  the  call  of  the  sherLtr 
with  the  execution.  {TdcIU  agt.  Cock^  16  How,  142 ;  see  BuUerworth  agt  CBria^ 
16  ffow.  503  ) 

Ejectment. — Although,  under  the  Code,  as  amended,  the  action  of  eject- 
ment may  be  met  by  an  equitable  title  of  the  defendant,  and  a  claim  for  a  convey- 
ance of  the  legal  estate ;  yet,  in  order  to  defeat  a  recovery,  the  defendant  mu^t 
become  an  actor  in  respect  to  his  claim ;  and  his  answer  must  contain  all  the  ele- 
ments of  a  bill  for  a  specific  performance ;  and  he  must  aak  and  obtain  affirmative 
relief  An  answer,  in  an  action  of  ejectment,  which  sets  up  an  agreement  between 
the  parties,  in  respect  to  the  premises,  and  alleges  that  the  defendant  has  offered  to 
perform,  and  has  always  been  and  is  ready  and  willing  to  perform ;  but  in  which 
the  defendant  does  not  offer  to  perform,  nor  ask  that  the  plaintiBr  be  required  to 
perform,  nor  claim  any  judgment  except  for  costs,  is  defective.  (Dewey  agt  ffoag, 
15  Barb,  365.)  Where  the  plaintiff  alleges  title,  and  that  the  premises  are  in  pos- 
session of  the  defendant,  and  demands  possession  an  answer  which  merely  denies 
possession  of  the  premises  does  not  put  in  issue  the  plaintiff's  title,  and  no  question 
of  adverae  possession  arises  in  the  case.  To  form  an  issue  of  title  upon  the  plaln- 
tiff*s  allegations,  while  a  stranger  was  in  possession,  claiming  the  title,  the  defend- 
ant should  have  set  up  title  In  himself  or  title  out  of  the  plaintiff.  (Ford  agt  Samp' 
souy  17  Bow,  447.) 

y  oluntary  payment  nnder  iection  993.— Where  a  party  volun- 
teers to  pay  the  debt  of  his  creditor,  without  his  request  or  consent,  in  the  special 
manner  provided  in  section  293  of  the  Code,  in  order  to  avail  himself  of  such  pay- 
ment, in  an  action,  he  must  set  it  up  specially  in  his  answer.  (OaikiM  agt  Packer. 
21  Barb.  275.) 

Promissory  note.— An  answer  which  alleges  that  the  plaintiff  "is  not 
the  lawful  owner  and  holder  of  the  note  "  described  in  the  complaint,  is  insufficient 
to  admit  evidence  that  the  plaintiff  is  not  the  owner  or  holder.  So,  an  answer 
which  avers  that  the  note  sued  on  **  was  by  mistake  given  for  a  greater  sum  than 
was  due  from  the  maker  to  the  payee,  to  wit,  a  sum  sufficient  to  cancel  the  balance 
claimed  to  be  due  on  the  said  note,"  is  insufficient  to  admit  evidence  to  show  a 
mistake  in  the  amount;  the  defendant  alleging  nothing  but  a  conclusion  of  law, 
without  setting  out  the  facts  by  which  it  is  supported.    (Sedey  agt  BngtUt  17  Barb. 
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630.)  An  answer  which  denies  that  the  plaintiff^  are  the  owners  and  holders  of 
tho  draft,  is  a  simple  denial  of  a  legal  oondusioo,  and  is  frivolous.  (See  HoisMn 
9gL  BicCy  and  nate^  16  Bow.  1 ;  WWtartpoon  agt.  Van  Doiar^  15  How,  266.)  An  an- 
swer in  an  action  on  a  promissory  note,  payable  at  bank,  brought  by  the  payee 
a^nat  the  maker,  merely  taking  issue  upon  an  allegation  of  the  presentment  of 
the  noce  at  the  bank  at  maturity,  and  setting  up  that  the  plaintiff  is  not  the  sole 
owner  and  holder  of  the  note,  but  owns  it  jointly  with  another  person,  naming 
him,  wherefore  the  plaintiff  is  not  individually  entitled  to  reoover,  is  frivolous. 
{Tumfkiirm  agt.  Aoer^  10  Bow.  309.)  The  allegations  in  an  answer  that  the  plaintiff 
is  not  the  owner  and  holder  of  the  note,  and  that  A.  B.  is  the  owner  and  real  party 
in  interest,  create  no  issue,  and  amount  to  a  mere  traverse,  which  is  not  recognized 
by  the  Code.  If  these  allegations  were  good  as  a  denial,  they  would  be  bad  for 
dapUdty,    (Brcwn  agt.  Rychman^  12  How.  313.) 

Defence  occurring  pending  the  action. — A  defendant  may 
now  after  suit  brought,  settle  the  cause  of  action,  and  then  in  his  answer  set  up 
such  settlement  by  way  of  defence.  (  WUUa  agt  Chippy  9  How,  568.)  Where,  on  a 
suit  upon  a  promissory  note,  the  defendant's  answer  showed  that  another  suit  was 
landing  for  the  same  cause  of  action,  and  the  plaintiff  replied  that  such  former  suit 
had  been  discontinued ;  and  which  was  admitted  by  defendant's  attorney  on  the 
trial  (no  proof  having  been  given) ;  held,  that,  admitting  that  the  pendency  of  the 
lint  suit  at  the  time  of  the  commencement  of  the  second,  would  be  a  defence  to 
the  latter,  yet,  upon  the  plea  or  answer  showing  the  pendency  of  the  first  suit,  it 
was  competent  for  the  plaintiff  to  discontinue  that  suit ;  and  a  replication  of  such 
discontinuance  was  a  good  answer  to  the  plea.  The  question  being  whether  the 
reply  was  in  &ct  true  at  the  time  it  was  made  or  put  in.  (Beaia  agt.  Camerony  3 
How.  414.  See  FuOer  agt.  Bead,  15  How.  236.)  An  action  pending  between  tiie 
same  parties  in  another  court,  not  identical  with  the  present,  although  relating  to 
the  same  subject  matter  in  part,  but  upon  different  facts  and  circumstances,  and  not 
involving  only  the  same  question,  is  no  gjtoxivAfbT  staying  proeeeditige  in  the  present 
action  until  the  detennination  of  the  action  in  that  court,  especially  where  the  pres- 
ent action  was  commenced  first    {SorUy  agt.  Brewet^  18  How.  509.) 

Tender. — ^Whether  a  tender  can  now  be  made  after  suit  brought,  except  in 
the  form  of  an  ojfer  to  allow  judgment,  is  very  doubtftd.  It  certainly  cannot  in  an 
e;ia^  auiL  Therefore,  where  tite  defendant  after  service  of  the  complaint,  in  a 
foreclosure  suit,  claiming  the  whole  principal  (not  due)  and  interest,  on  default  of 
payment  of  interest,  paid  the  amount  of  interest  due  into  court,  open  an  ex  parte 
order  (similar  to  the  old  practice) ;  hdd,  that  he  had  mistaken  the  practice.  He 
should  have  offered  to  pay  the  interest  accrued,  and  upon  its  refusal,  and  a  reason- 
able excuse  for  the  default,  have  obtained  an  order  to  stay  aU  proceedings  till  a  far- 
ther default,  if  any  should  accrue.  {Thurston  agt.  Marshy  14  How.  672.)  A  tender 
punctually  made  on  law  day^  (the  day  the  mortgage  moneys  are  due,)  operates  a 
discharge  of  the  Hen.  But  if  not  made  until  after  law  day^  it  does  not  discharge 
the  lien,  unless  the  tender  is  kept  good.  {Kortright  agt  Blunl,  12  Bow.  424.)  Proof 
of  tender  before  suit  brought  is  insufficient,  unless  shown  to  have  been  made  at  the 
time  the  debt  be<sme  payable ;  or  if  afterwards,  that  the  tender  included  interest 
to  the  day  of  tender.  An  answer  of  tender  must  be  accompanied  by  payment  into 
court  of  the  amount  thus  tendered.  Denial  and  tender  are  inconsistent  defences, 
which  cannot  be  pleaded  to  the  same  cause  of  action.  The  answer  of  tender  ad- 
mits the  indebtedness,  and  that  plaintiff  is  entitied  to  the  amount  tendered.  {Lith 
ingslon  agt  Barrison,  %  E.  D.  Smith,  197.)  The  answer  held  fatally  defective  in 
another  particular ;  it  being  a  tender  after  suit  brought,  the  amount  of  costs  should 
also  have  been  tendered  and  paid  into  court  Quere,  whether  a  tender  and  payment, 
as  applied  to  courts  of  record,  can  be  made  in  a  justice's  court  ?  {People  agt  Banker, 
8  ^020.  268.)  An  action  for  the  foreclosure  of  a  mortgage  belongs  to  that  class  of 
cases  in  which  costs  may  be  allowed  or  not,  in  the  discretion  of  the  court;  but  when 
allowed,  the  items  are  specified  by  the  Code  (§  307).  And  the  defendant  has  no 
right  in  suoh  a  case  to  make  and  plead  a  tender  under  the  Revised  Statutes.  Such 
right  is  confined  to  actions  at  law.  There  is  no  provision  made  for  settling  the  costs 
in  those  cases  in  which  the  allowance  is  in  the  discretion  of  the  court  Therefore,  in 
a  foreclosure  case,  wiiere  the  defendant  wishes  to  pay  the  mortgage  debt  and  costs 
Jf^ejudgmenit  he  may  offer  to  pay  the  aoMunt  due  apon  the  mortgage,  and  such 
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coflts  as  be  may  think  proper,  and  upon  a  refhaal  to  accept  the  amonnt,  he  may  ap- 
ply to  the  court  for  leave  to  pay  the  amount  due,  and  such  costs  as  the  court  may 
in  its  discretion  allow,  and  the  court  should  entertain  the  application,  and  permit 
the  payment  fixing  the  costs,  and  upon  the  payment  being  made  order  a  discontinu- 
ance  or  stay  of  the  action  as  may  be  proper.    (Bartow  agt.  Clevdandf  16  Mno.  364.) 

Mortgage  f oref^losare. — ^In  an  action  for  the  foreclosure  of  a  mortgage 
by  an  assignee,  the  answer  admitted  all  of  the  allegations  of  the  complaint,  except 
the  recording  of  the  mortgage^  and  of  the  assignment,  and  also  claimed  that  the 
mortgagee  should  have  been  made  a  party,  because  he  had  guarantied  the  payment 
of  the  bond  and  mortgage ;  Tield^  that  these  were  matters  which  raised  no  issues  avail- 
able by  the  defendant,  and  were  no  impediment  to  the  plaintiff*8  recovery.  {St  Mark's 
Ins.  Co.  agt.  Harris^  13  Bow.  95.)  Where,  in  a  foreclosure  suit  upon  a  bond  and  mort^ 
gage,  the  plaintiff  alleged  a  breach  of  the  conditions  of  the  bond,  and  averred 
"that  the  bond  is  aooompanied  by  a  mortgage  with  the  same  condition  as  the 
bond,"  and  the  answer  denied  that  the  mortgage  contained  the  conditions  alleged 
to  be  broken ;  on  demurrer  to  the  answer,  on  the  ground  that  the  conditions  of  the 
bond  must  control  that  of  the  mortgage,  keldy  that  the  complaint  not  setting  out 
the  mortgage,  the  defendant  was  entitled  to  judgment  on  the  demurrer.  The  de- 
fendants had  tendered  a  material  issue.  (Diman  agt  Bridges^  8  Bow,  16.)  An 
action  for  the  foreclosure  of  a  mortgage  belongs  to  that  dass  of  cases  in  which  costs 
may  be  allowed  or  not,  in  the  discretion  of  the  court ;  but  when  allowed,  the  items 
are  specified  by  the  Code  (§  307.)  And  the  defendant  has  no  right  in  such  a  case 
to  make  and  plead  a  tender  under  the  Revised  Statutes.  Such  right  is  confined  to 
actions  at  law.  There  is  no  provision  made  for  settling  the  costs  in  those  cases  in 
which  the  allowance  is  in  the  discretion  of  the  court.  Therefore,  in  a  foreclosure 
case,  where  the  defendant  wishes  to  pay  the  mortgage  debt  and  cost  before  judg^ 
menty  he  may  offer  to  pay  the  amount  due  upon  the  mortgage,  and  such  costs  as  he 
may  think  proper,  and  upon  a  refUsal  to  accept  the  amount,  he  may  apply  to  the 
court  for  leave  to  pay  the  amount  due,  and  such  costs  as  the  court  may  in  its  dis- 
cretion allow,  and  the  court  should  entertain  the  application,  and  permit  the  pay- 
ment fixing  the  costs,  and  upon  the  payment  being  made,  order  a  discontinuance 
or  stay  of  the  action  as  may  be  proper.  As  to  extra  allowance^  the  CJode  allows  it 
upon  the  recovery  ofjudgmerU  only.  But  in  a  case  of  this  kind,  the  court  must  pro- 
ceed upon  entire  principles  of  equity.  And  as  it  Ss  equitable  that  the  defendant 
should  be  permitted  to  pay  and  put  an  end  to  the  action,  and  having  no  legal  right 
to  do  so  before  judgment,  the  court  should  gnint  his  motion  upon  equitable  terms. 
{Bartow  agt.  Clevekmdj  16  Bow.  364.) 

Party  to  Interest*— An  answer  which  alleged  '*  that  the  plaintiff  who  pro- 
secutes the  action  is  not  the  real  party  in  interest  therein,  nor  is  he  an  executor  or 
administrator,  or  a  trustee  of  an  express  trust,  or  a  person  expressly  authorized  by 
statute  to  sue  without  joining  with  him  the  person  for  whose  benefit  the  suit  is  pro- 
secuted," held  bad  on  demurrer,  for  the  reason  that  it  did  not  state  the  facts  upon 
which  the  defendant  relied  to  sustain  his  allegation,  that  the  plaintiff  had  no  right 
to  sue.  (BtisseU  agt  Clapp^  4  Bow.  347.)  An  answer,  in  an  action  on  a  promissory 
note,  payable  at  bank,  brought  by  the  payee  against  the  maker,  merely  taking 
issue  upon  an  allegation  of  the  presentment  of  the  note  at  the  bank  at  maturity, 
and  setting  up  that  the  plaintiff  is  not  the  sole  owner  and  holder  of  the  note,  but 
owns  its  jointly  with  another  person,  naming  him,  wherefore  the  plaintiff  is  not 
individually  entitled  to  recover,  is  frivolous.  {Tompkina  agt  Acer^  10  Bow.  309.) 
Where  the  defendant  showed  that  in  several  suits  brought  against  him  by  different 
plaintiffs,  for  several  alleged  causes  of  action  arising  out  of  the  same  transaction, 
tiiat  several  of  the  nominal  plaintiffs  were  dead,  that  others  were  probably  so,  that 
some  others  were  probably  non-residents,  and  that  third  persons  probably  held,  as 
beneficial  owners  or  assignees,  most  of  the  claims  upon  which  the  actions  were 
founded ;  hsld^  that  the  defendant  was  entitled  to  the  names  of  the  plaintiffs  and 
their  residences,  to  prove  these  facts  by  their  own  evidence  if  necessary ;  and  to 
show  that  the  alleged  assignees  had  a  right  to  sue.  And  also  had  a  right  to  such 
inforifiation,  in  order  to  enable  him  to  obtain  security  for  costs  from  the  non-resi- 
deuts.  (Vincent  agt  Vanderbilt,  10  Bow.  324;  and  see  Gordon  agt  SterUng^  13 
Bow.  405.) 

In  partition.^— Where  one  of  several  defendants,  in  partition,  dies  pending 


§  149]  AN8WXR.  257 

the  action,  all  that  ia  nacesBaiy  to  put  the  case  in  a  poaition  to  proceed  is  to  obtain, 
^thin  a  year,  an  order,  nnder  section  121  of  tbe  Code,  that  the  action  be  continued 
againal  those  who  ha^e  socceeded  to  the  interest  of  the  deceased  party.  It  is  usual 
io  give  notice  of  such  application;  but  where  the  surviTing  defendants  have  do 
interest  in  the  question,  and  would  have  no  right  to  resist  a  motion  for  a  supple- 
mental complaint,  notice  is  unnecessary.    {Gordon  agL  Sterling,  13  How.  405.) 

Fraiul* — ^Where  a  defendant  desires  to  avail  himself  of  such  a  defence — false 
andfiraudulentrepre^ntations — ^he  must  aUege  that  he  was  midledhj  the  representa- 
tioDs,  or  that  his  belief  in  their  truth  induced  him  to  enter  into  the  contract,  &c. 
(VimDe  Sonde  agt  JBaU,  13  Bow.  458 ;  and  see  Palmer ^gL  Smedley,  18  Ecw.  321.) 
Under  the  Code,  a  defendant  iniin  action  upon  a  judgment  may  tdloge  and  prove 
as  a  defiDnce  that  it  was  obtained  by  fraud.    {Dobeon  agt  Feareej  2  Kern.  156.) 

Partial  defence* — Under  section  149  of  the  Code,  a  defendant  is  required 
in  all  casea  to  plead  any  new  matter  constituting  either  an  entire  or  partial  defence, 
and  cannot  give  such  matter  as  evidence  in  mitigation  of  damages,  when  not  set 
up  in  the  answer.  The  complaint  alleged  that  the  plaintiff  did  labor  and  service 
for  and  at  the  request  of  tbe  defendant,  which  was  worth  $650,  and  ooncluded  with 
an  averment  that  there  was  due  the  plainti£E|  on  account  of  such  service,  over  and 
above  all  payments  and  set-offii,  $134,  and  a  demand  of  judgment  for  that  sum  with 
interest.  The  answer  consisted  only  of  a  general  dexiial  of  all  the  allegations  of 
the  complaint.  Bdd,  that  evidence  of  payment  as  a  defence  to  the  action,  or  of 
partial  payment  in  mitigation,  was  inadmissible  on  the  trial,  because  neither  was 
pleaded.  The  history  of  the  rule  of  eridenoe  at  common  law,  under  the  general 
issue  in  assumpsit,  examined  and  commented  upon  by  Seldev,  J.  {McKyring  agt 
Bull,  16  N.  T.  R  297.)  "  It  can  hardly  be  that  the  legislature  intended  that  when 
a  party  could  not  make  a  full  defence  to  an  action,  and  could  not  therefore  with 
troth  allege  facts  constituting  a  full  defence,  or  fully  deny  the  case  made  by  Uie 
plaintiff,  that  he  should  be  denied  the  privilege  of  alleging  in  his  answer,  and 
establishing  by  proof  a  partial  defenoe,  or  alleging  and  proving  mitigating  circum- 
stances. H  this  was  not  intended,  then  the  statute  should  be  oonstroed  as  giving 
authority  to  spread  fiiKsts  as  constituting  a  partial  defence,  or  tending  to  reduce  the 
claim  of  the  plaintiff,  upon  the  record,  by  way  of  answer,  as  a  ground  of  defence, 
or  as  a  defence ;  otherwise  a  return  must  be  had  to  the  former  practice,  which  per- 
mitted partial  defences  to  be  given  in  evidence  without  plea  or  notice.  For  the 
legislature  never  intended  so  to  alter  the  law,  that  a  par^  who  oould  not  make  a 
ML  defence,  dK>uld  not  be  heard  to  make  any;  but  m  me  language  of  another, 
should  be  bound,  hand  and  foot,  and  handed  over  to  a  jury."  Per  W.  F.  Allen,  J. 
{Bush  agt.  Proaeer,  1  Kean^  852.)  The  word  '*  defence"  m  the  Code  (§  149,  evh. 
2,)  is  not  there  used  in  its  legal  technical  sense.  It  has  no  application  to  that  part 
of  the  answer  which  contains  denial,  only,  of  the  facts  stated  in  the  complaint ;  but 
it  is  used  in  reference  to  the  statement  of  new  maUer;  and  it  must  be  such  new 
matter  as  constitutes  a  defence.  Now  the  question  arises  whether  this  new  matter 
must  constitute  a  complete  5ar  to  the  action,  in  order  to  make  a  good  defenoe  ?  In 
other  words,  in  an  action  on  a  money  demand,  can  the  defendant  plead  jpor^iajjxiy- 
meni  t  there  being  now  no  general  issue  where  part  payment  or  set-off  can  be 
shown  when  the  answer  contains  simply  a  denied  of  the  complaint  Sdd,  that 
there  is  no  way  by  which  a  defendant  can  now  avail  himself  of  the  defence  of  par- 
Ual  payment,  without  pleading  it.  And  it  eeeme,  that  the  defendant  should  not  plead 
futtpayment  in  bar,  in  order  to  avail  himself  of  partial  payment  as  a  defenoe;  but 
state  \he  facte  constituting  the  new  matter.  {Boughton  agt  Towruendf  8  Ebw.  441.) 
The  defendant  In  an  action  under  the  Code,  can  set  up  in  his  answer  matter  falling 
short  of  a  defence,  by  way  of  recoupment  in  mitigation  of  damages.  An  answer 
should  cover  all  it  professes  to  answer  and  no  more.  It  eeeme  a  setoff  may  be  set 
up  by  answeV,  although  it  be  not  daimed  as  a  full  defenoe.  It  is  good  as  far  as  it 
goes.  (  WiUis  agt  Taggard,  6  Eow.  433.)  It  is  now  well  settied,  that  matter  may, 
under  certain  drcumstanoes,  be  stated  in  an  answer  by  way  of  defence,  which  will 
not  constitute  a  bar,  but  such  an  answer  cannot  be  demurred  to^  or  if  demurred  to 
jjt  will  be  overruled.     Wightmcm  agt  Shankiand,  18  How,  79.) 

Serrlce  of  ant^nrer. — A  plaintiff  has  no  right  to  adjudge  an  answer  frivol- 
ous and  treat  it  as  a  nullity,  so  long  as  it  is  regularly  put  in  and  duly  verified. 
Where  the  answer  sets  up  new  matter  as  a  defence,  (presenting  an  issue  of  law,) 
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which  18  deemed  by  the  plaintiff  to  be  insuffideiit  under  the  CSode,  and  dearly  ftirol- 
ous,  he  should  notice  the  bause  for  trial  at  the  next  circuit ;  and  may  also  notice 
the  answer  as  firivoloua,  and  thus  expedite  the  dectsion.  It  seems  also,  that  the 
plaintiff  in  such  a  case  may  give  immediate  notice  of  spoetal  motion  (fire  days' 
notice)  to  strike  out  the  answer  (or  plea^  as  fHvolous,  before  a  justice  at  chambers; 
who  would  have  authority  to  hear  it.  (Hartnese  agt.  JBenneUj  3  Bow,  28d ;  and  see 
Bergman  agt  ffoweO^  3  Abb.  329 ;  WelUngton  agt  CkMon'e,  18  Bow,  10.) 

See  note  to  g  162. 

For  ivork,  labor  and  materiato. — ^An  answer  by  one  of  seyeral 
defendants,  that  the  plaintiff  agreed  to  take  his  pay,  for  woik,  labor,  and  materials 
claimed,  in  certain  artides  of  property,  which  were  purohased  by  the  defendant  for 
a  sum  exceeding  the  demand  of  the  plaintiff,  and  wUeh  were  delivered  ^  as  directed 
by  the  plaintiflj"  is  a  good  answer,  whether  it  can  be  conaidefed  a  oounter  daim  or 
not    (LetotM  agt  ildbcr,  11  Soto,  163.) 

Awaalt  and  iMftttery* — ^In  an  action  of  aflnnlt  and  battety,  in  which  the 
defendant  has  given  notice  of  appearance  before  the  time  ft>r  answering  expired,  it 
is  irregular  to  apply  ex  parte,  and  without  notice,  fi)r  an  order  that  plaintiff  *8 
damages  be  assessed  by  a  jury.  In  such  a  case,  the  defendant  wHI  not  be  permitted 
to  put  in  an  answer  whieh  admits  the  assault  and  battery,  and  merely  alleges  that 
there  was  provocation,  which  should  mitigate  damages.  The  real  character  of  the 
transaction,  and  any  matter  which  can  properly  mitigate  damages,  may  be  shown 
on  the  assessment  of  damages,  on  a  default  to  answer.  (iSottuf  agt  Kippf  12  Bbw^ 
342 ;  and  see  Baker  agt  B^Oey,  16  Barb.  65.) 

Prayer  for  relief* — ^In  an  answer  which  merely  interposes  a  defence  to 
the  plaintiff's  recovery,  a  prayer  for  relief  is  not  neoeasary ;  such  a  prayer  is  only 
requisite  when  affirmative  relief  is  sought.    (Bridge  agt  Payion^  5  Sand.  210.) 

§  150.  May  set  forth  as  many  grounds  of  defence  as  eosisL 
The  counter  claim  mentioned  in  the  last  section  must  be  one 
existing  in  favor  of  a  defendant,  and  against  a  plaintiff  between 
whom  a  several  judgment  might  be  had  in  the  actioUi  and  arising 
out  of  one  of  the  following  causes  of  action : 

1.  A  cause  of  action  arising  out  of  the  contract  or  transaction 
set  forth  in  the  complaint,  as  the  foundation  of  the  plaintiff's 
claim,  or  connected  with  the  subject  of  the  action  ; 

2.  In  an  action  arising  on  contract,  any  other  cause  of  action 
arising  also  on  contract,  and  existing  at  the  commencement  of 
the  action ; 

The  defendant  may  set  forth,  by  answer,  as  many  defences 
and  counter  claims  as  he  may  have,  whether  they  be  such  as 
have  been  heretofore  denominated  legal  or  equitable,  or  both. 
They  must  each  be  separately  stated,  and  refer  to  the  causes  of 
action  which  they  are  intended  to  answer,  in  s«ch  manner  that 
they  may  be  intelligibly  distinguished. 

Couiter  claim,  may  be  either  legal  or  equitable.— The 

provision  of  law  now  is  that  "  the  defendant  may  set  forth  hy  answer  as  many  de- 
fences and  counter  claims  as  he  may  have,  whether  they  be  such  as  have  been  here* 
tofore  denominated  legal  or  equitable,  or  both.  Bmest  in  an  action  upon  a  promis- 
sory note  for  money  lent,  A«U,  on  demurrer  to  the  answer,  that  the  defendant  might 
allege  and  set  up  as  a  ^^  counter  c^aim,"  under  section  149  of  the  Code  as  amended 
in  1851,  a  balance  due  him  upon  an  unliquidated  and  unseUkd  partnereh^  account 
between  himself  and  the  plaintiff— the  partnership  alleged  to  have  been  dissolved 
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prior  to  the  commenoement  of  the  action. — ^Why?  Igt  Because  the  action  is 
founded  upon  contract,  and  therefore  liable  to  be  met  and  defeated  by  a  counter 
claim.  2d.  The  counter  claim  set  up  by  the  answer  arose  upon  contract,  because 
the  partnership  relation  can  exist  only  by  contract,  or  agreement  of  the  partners.  * 
3d.  The  counter  claim  existed  at  the  commencement  of  the  action.  {Oage  agt.  An- 
ydZ,  8  Siow.  335.)  H  seems,  that  a  counter  claim  may  arise  out  of  claims  either  legal 
or  equitable^  or  both.  {Lemon  agt  TVtitt,  13  How.  248.)  A  counter  claim  need  not 
be  sufficient  to  defeat  the  whole  of  the  cause  of  action  against  which  it  is  inter- 
posed.   {GiCbert  agt.  Bounds,  14  How.  46 ;  and  see  Wood  ^  MerriU,  2  Bosw.  368.) 

IfKuat  exist  as  a  cross  demand  agaliist  plaintiff  .—-When  a  de- 
fendant has,  against  the  plaintifi^  a  cause  of  cuAion,  (on  contract,)  upon  which  he 
might  maintain  a  suit,  it  is  a  "  cowiier  claim,"  In  other  words,  a  cross  demand. 
But  a  counter  claim  must  exist  against  the  pLainUjf,  as  well  as  in  favor  of  the  de- 
fendant. Any  other  cause  of  action  would  not  be  a  cross  demand  Where  the  de- 
fendant alleges  matter  which,  if  true,  shows  that  the  plaintiff  never  had  a  cause  of 
action  against  him  to  the  amount  claimed  in  the  complaint — such  as  the  payment  of 
a  large  portion  of  the  promissory  notes,  while  in  the  hands  of  the  payee;  such  mat- 
ter does  not  constitute  a*  counter  claim,  and  requires  no  reply.  The  defendant 
must  prove  his  payments,  therefore,  where  no  reply  is  put  in.  "{fiavidson  agt.  Kemr 
inffUmj  12  How.  310;  and  see  Vassear  agt  Limngstan,  3  Kern.  262;  Silliman  agt. 
Eddy,  8  How.  122 ;  FiUnam  agt  De  Forrest,  8  How.  146 ;  Simpson  agt.  Loft,  8  How. 
234;  Davidson  agt.  Remington,  12  How.  310;  PoUer  agt  Smith,  9  How.  203 ;  Briggs 
agt  Briggs,  20  Barb.  477 ;  Gleason  agt.  Moen,  2  Duer,  639 ;  HouglUon  agt  TbwTiserid, 
8  How.  441;  WiUis  agt  Taggard,  6  How.  433 ;  Beming  agt.  Kemp,  4  Sand.  147 ; 
K3»eedler  agt.  Sternberg,  10  How.  67.)  But  it  seems  there  are  many  causes  of  action, 
as  the  word  '*  action'*  is  defined  by  the  Oode,  that  are  no  answer  to  a  suit  as  counter 
claims.  (Toes  agt  MiUer,  19  Barb.  196.)  It  seems,  that  the  second  subdivision  of 
section  150,  as  amended,  changes  the  law  of  set-off,  so  as  to  allow  a  defendant  to  set 
up  any  counter  claim  arising  on  contract,  whether  it  would  have  been  admissible 
under  the  former  law  of  set-off  or  not ;  and  even  though  the  plaintiff's  daim  be  one 
against  which  a  set-off  could  not  have  been  formerly  interposed,  provided  the  action 
is  upon  contract  {Beardsley  agt.  Stover,  7  How.  294 ;  a/rtdsee  Nichols  agt  Boeru7n, 
6  Abb.  290.) 

Mntt  1»e  against  plaintiff  on  record,  not  against  an 
assignee* — A  counter  claim  to  be  valid,  under  the  Oode,  must  be  a  claim  against 
the  plaintiff  on  the  record.  The  right  to  set  up  a  counter  claim  against  the  assignee, 
after  the  assignment  of  a  thing  in  action,  is  not  reserved  or  given  in  any  part  of  the 
Ck)de.  Where  a  counter  claim,  set  up  in  an  answer,  was  embraced  in  five  different 
specifications!  numbered  as  five  separate  defences,  neither  of  which,  alone,  was  a 
defence ;  held,  that  the  counter  claim  was  not  properly  stated.  Kaoh  defence  or 
counter  daim  should  be  a  complete  single  defence,  of  itself,  without  reference  to 
others.  A  defence  cannot  be  made  out,  in  pleading,  by  connecting  two  or  more 
separate  defences  together,  any  more  than  it  could  formerly,  by  coimecting  together 
two  or  more  special  pleas,  each  insuffldent  of  itself.  (Spencer  agt.  Babeoek,  22 
Barb.  336 ;  and  see  Gleason  agt  Moen,  3  Btter,  639.)  The  right  of  setoff,  when  a 
chose  in  action  is  assigned  as  it  existed  against  the  assignor  at  the  time  of  the  as- 
signment or  transfer,  cannot  be  set  up  as  a  counter  daim,  (which  is  limited  to  the 
parties  to  the  record,)  is  not  embraced  within  its  terms,  and  is  exduded  by  the 
statute.    It  remains  a  subsisting  right,  and  must  be  set  up  as  a  defence.    ( Wdftigt. 

H ,  13  How.  84.)    In  an  action  by  the  lessor  for  the  rent  reserved,  the  lessee 

may  recoup  damages  sustuned  by  a  breach  of  an  implied  covenant  for  quiet  enjoy- 
ment (Mayor,  ike  agt.  Mabie,  3  Kern.  161 ;  and  see  Davidson  agt.  Bemingion,  12 
How,  310 ;  Van  De  Sonde  agt  HaU,  13  How.  468.)  A  defendant  cannot  set  i^  as  a 
counter  claim  a  note  made  by  the  plaintiff,  unless  it  was  due,  and  belonged  to  the 
defendant  when  the  action  was  commenced.  When  a  complaint  states,  as  the  cause 
of  action,  a  note  made  by  the  defendant,  and  the  answer  first  denies  some  of  its  ma- 
terial allegations,  and  then  sets  up,  as  a  counter  claim,  a  note  made  by  the  plaintiff, 
which  was  due  before  suit  brought,  but  was  transferred  to  the  defendant  subse- 
quently, and  the  plaintiff  neither  demurs  nor  replies  to  the  counter  daim,  but  after 
the  time  to  do  so  has  expured,  notiees  the  issues  of  fact  for  trial,  the  judge  at  the 
trial  must  direct  the  proper  judgment  to  be  entered  upon  the  facts  found  by  tlie 
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jury,  and  admitted  hj  the  pleadings.  (Van  Vakn  agt  Lapham^  II  Bow.  240.)  The 
defendant,  upon  showing  Utat  one  of  several  plaintiffs  is  the  sole  party  in  interest, 
may  avul  himself  of  a  set-off,  in  all  respects  as  if  the  action  had  been  brought  in 
the  name  of  such  plaintiff  alone.    (Oowks  agt  Cowkij  9  How.  SOI.) 

Breacb  of  ^Mrarranty,  claiming  to  recoap.— -In  an  action  tore- 
cover  for  the  price  of  personal  property  sold,  an  answer  by  the  defendant  setting  ap 
a  breach  of  warranty,  in  respect  to  the  quality  of  that  property,  and  claiming  to  re- 
coup to  that  extent,  is  a  counter  claims  and,  if  not  relied  to,  will  be  considered  as 
admitted  on  the  trial  (Lemon  agt.  TruUj  18  Ebw,  248.  {Thie  cast  was  affirmed  by 
ike  cowri  of  Appeals  ai  December  lerm^  1858.)  Counter  claims  under  the  Ck>de  em- 
brace both  set-oA  and  recoupments,  as  they  were  understood  prior  to  the  Ck)de. 
PatHson  agt  Bieharda,  22  Barb.  143.) 

By  seTeral  defendants. — ^In  an  action,  proper  for  a  set-off  or  counter 
daim,  against  several  defendants,  severally  liable  or  jointly  and  severally  liable,  any 
one  of  Siem  may  avail  himself  of  his  set-off;  or  any  number  of  the  defendants  to 
whom  the  set-off  is  jointly  due  may  avail  themselves  of  such  set-off.  ( Code,  §S  150, 
136  and  274.)  Therefore  held,  in  an  action  upon  a  joint  and  several  promissory 
note,  against  several  defendants,  one  of  them  might  set  off  a  judgment  recovered 
upon  contract,  in  his  favor,  against  the  plaintiffB.  {Parsons  agt  NasTij  8  Bow.  454.) 
In  an  action  against  several  defendants  who  are  jointly  and  severally  liable,  either 
of  them  may  set  off  promissory  notes  executed  by  the  plaintiff,  or  may  avail  himself 
thereof  by  way  of  counter  claim.  {Briggs  agt.  Briggs,  20  Barb.  477.)  The  rights 
and  interests  of  partners  before  and  after  the  dissolution,  and  their  remedies  against 
each  other,  at  law  and  in  equity,  considered.  {Ives  agt.  MiUer,  19  Barb.  196.)  C. 
made  a  note,  payable  to  B.  or  order.  B.  indorsed  it  to  £.  and  H.  The  indorsees 
recovered  a  judgment  upon  it,  against  the  maker  and  indorser.  R.  paid  the  judg- 
ment, received  back  the  note,  and  transferred  it  to  the  defendant,  who  set  ft  up  as 
a  defence  to  a  demand  upon  which  the  plaintiffs  sued  as  assignees  of  C,  the  maker. 
Bdi^  that  the  note  was  not  merged  in  the  judgment,  but  had  still  sufficient  vitality 
to  enable  the  defendant  to  interpose  it  as  a  valid  set-off  or  counter  claim  against  the 
plaintiff's  demand.  (Kelaey  agt.  Bradbury ^  21  Barb.  531.)  In  the  case  of  QCkmnor 
agt.  Bagley^  (3  E.  D.  BfniO^  149,)  it  was  held  that  in  an  action  on  contract  against 
two  who  were  sought  to  be  charged  as  joint  contractors  or  co-partners,  and  in  whidi 
the  joint  liability  was  denied,  and  judgment  for  the  defendants,  such  judgment  was 
no  bar  to  an  action  by  the  same  plaintiff,  on  the  same  contract,  aeainst  one  of  the 
former  defendants,  in  which  he  was  charged  as-sole  contractor.  If  the  judgment  in 
the  first  action  was  rendered  upon  a  plea  of  payment  or  other  defence,  which,  when 
established,  would  be  equally  a  defence  in  the  second  suit;  ^en  sudi  judgment 
would  be  conclusive  against  the  plaintifll 

Difference  bet^tireen  counter  claim  and  set-off.— An  an- 
swer of  new  matter  which  does  not  state  facts  sufficient  to  amstUute  a  defence^  is 
always  insnfflaient,  and  may  be  demurred  to.  The  provisions  of  the  Ck>de,  in  rela- 
tion to  counter  claims,  are  much  more  comprehensive  than  the  Revised  Statutes 
relating  to  set-offs.  That  is,  in  an  action  arising  on  contract^  by  the  149th  and 
150th  sections  of  the  Code,  the  defendant  may  avul  himself  of  any  other  cause  of  ac- 
Hon  arising  also  on  contract,  and  existing  at  the  commencement  of  the  action,  byway 
of  a  counter  daim;  whereas  by  the  Revised  Statutes,  the  set-off  must  be  a  demand 
for  real  estate  sold,  or  for  personal  property  sold,  or  for  money  paid,  or  services 
done ;  or  if  it  be  not  such  a  demand,  the  amount  must  be  liquidated  or  capable  of 
being  ascertained  by  calculation.  By  the  Revised  Statutes^  the  set-off  can  only  be 
allowed  in  actions  founded  upon  demands  which  could  themselves  be  the  subject  of 
set-off  according  to  law.  And  if  the  defendant  neglect  to  plead  or  give  notice  of 
any  such  set-ol^  he  shall  be  forever  thereafter  precluded  from  maintaining  an  action 
to  recover  the  same  or  any  part  thereofl  Now,  where  the  answer  of  the  defendant 
alleges  that  before  the  commencement  of  the  action,  he  commenced  a  suit  against 
the  plaintiff,  by  summons,  for  the  recovery  of  a  certain  demand  due  from  the  plain- 
tiff to  the  defendant  upon  contract,  before,  &c;  that  such  suit  is  still  pending,  and  that 
the  cause  of  action  in  the  plaintiff  ^s  complaint  accrued  to  him,  and  might  have  been 
set  off  in  the  suit  commenced  by  the  defendant  against  the  plaintiff;  it  is  insufficient 
as  a  defence,  because  it  does  not  appear  that  the  defendant's  previous  suit  was  one 
founded  upon  demands  which  could  themselves  be  the  subject  of  set-off.    Alleging 
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that  it  was  founded  on  »  demand  due  from  the  plaintiff  to  the  defendant  upon  con- 
tract,  will  not  do;  for  there  are  a  large  number  of  demands  on  oontract  which  would 
sot  themselTes  be  the  subject  of  a  set-off  under  the  Revised  Statutes.  There  is 
nothing  in  the  Code  requiring  a  defendant  to  avail  himself  of  a  counter  claim  in  an 
action,  or  in  de&ult  thereof  be  preduded  firom-maintaining  an  action.  The  Bevised 
Statutes,  in  the  eases  spedfled  in  it,  must  govern  this.  {Wtlch  agt.  Bouletofi^  1-Je 
Mow,  97.) 

To  an  action  for  goods  told  and  on  promlMorir  notes.—In 

an  action  to  reoover  the  price  of  goods  sold  to  the  defendants,  an  answer  setting  up, 
by  wajr  of  counter  daim,  a  loss  sostalned  by  the  defendants  upon  a  quantity  of  pork 
previously  sold  to  them  by  the  plaintiffs  as  inspected  sour  mess  pork,  of  good  qusdity, 
which  turned  out  to  be  of  bad  quality,  aod  tainted  and  rotten,  is  bad  on  demurrer. 
(BerdeU  agt  JokMon,  18  Barb,  569.)  A  statement  of  set-off  in  the  answer,  section 
149,  is  a  defence  under  section  150.  In  stating  a  set-off  comprising  promissory  notes, 
judgment,  chattel  mortgage,  Ac,  is  it  necessary  that  each  note,  &c.,  should  be  stated 
in  a  teparcUe  siaiemerU  of  new  matter  f  Heldj  that  it  is  not  objectionable  to  include 
off  the  set-off  in  the  same  skUeTnerU  of  new  matter ;  each  note,  Ac.,  being  separately 
described,  with  the  necessary  averments.  (Romey  agt  Smiih,  6  ffoto,  420.) 
Where,  in  an  action  upon  a  promissory  note,  the  defendant  set  up  a  counter  claim 
for  many  years'  services  rendered  the  plaintifi^s  testator,  (the  payee  of  the  note,) 
previous  to  the  date  of  the  note,  and  that  the  testator  had  pxx>nuBed  to  give  defend- 
ant, in  consideration  thereof^  certain  real  estate  of  large  valuation,  which  counter 
daim  was  attempted  to  be  proved  on  the  trial,  although  a  payment  upon  the  note 
had  been  made  by  the  defendant,  as  late  as  six  weeks  before  the  testetor's  death ; 
hddf  that  the  dicnit  judge  was  correct  in  charging  the  jury,  that  all  the  alleged 
services,  if  any,  having  been  rendered  before  the  date  of  ^e  note,  and  it  not  being 
shown  for  what  the  note  was  given,  the  jury  had  a  right  to  presume,  in  connection 
with  the  subsequent  payment,  that  the  note  was  a  seUiemerU  of  aU  existing  claims 
between  the  parties.  (T^eadweWs  JExWs  agt  Ahrams,  15  Bow.  219.)  The  novel 
question  was  presented  m  this  case,  whether  a  defendant  sued  by  a  receiver  of  a 
bank  upon  his  promissory  note  payable  to  the  bank,  could  set  up  as  a  defence  or 
eoontor  claim,  that  the  note  became  due  before  the  receiver  was  appointed,  and 
that  the  bank,  at  that  time,  held,  as  collateral  security  for  the  payment  of  the  note, 
forty  shares  of  the  capital  stock  of  the  bank,  owned  by  the  defendant,  which  at  par 
was  worth  more  than  the  amount  of  the  note,  and  still  retained  such  stock ;  and 
that  said  bank  afterwards,  by  fraud  and  peculation  of  ite  authorized  agents,  misap- 
plied the  assets  of  the  bank,  and  by  ite  own  acte  so  depredated  and  damaged  such 
security,  and  appropriated  ite  value  to  their  own  use,  that  the  security  became  of  no 
value  to  the  defendant  or  any  third  person  ?  ffeld,  that  the  character  of  the  de- 
fendant as  a  stockholder,  and  his  relations  to  the  company  as  such,  were  not  extin- 
gmahed  by  his  becoming  a  debtor ;  the  stock,  until  sold  by  the  bank  under  the  6th 
section  of  the  statute,  (}.  R.  &  591,)  continued  his  own.  (BvUenoorth  agt  Fox,  15 
Boto.  545.)  In  an  action  to  recover  possession  of  personal  property,  an  answer 
which  merely  seta  ^p  a  lien  upon  it,  under  which  the  defendant  claims  possession, 
and  daims  judgment  in  his  favor  and  damages  for  the  taking  of  the  property,  does 
not  set  up  a  counter  daim.  {De  Leyer  agt.  MickaelSf  6  Abb.  203 ;  and  see  U.  S, 
Thui  Co.  agt  Harris,  2  Bosw,  76.) 

In  an  action  for  a  tort.— In  an  action  for  a  tort,  previous  to  the  Code 
of  1852,  set-offe  were  not  aUowed ;  nor  are  set-oflb  in  actions  for  torts  now  allowed 
as  counter  dainu^  under  the  2d  sub.  of  section  150  of  the  Code  of  1852.  Ck>unter 
claims,  under  the  Code  of  1852,  embrace  both  set-ofi&  and  recoupments,  as  they 
were  understood  prior  to  that  Code.  {PaMiaon  ag^  Eichards,  22  Barb.  143 ;  and  see 
Murden  agt  Frimeat,  1 BOL  *l 5 ;  Fiser  ajgt  Steams,  1 EOL  86.)  In  an  action  by  a  land- 
lord to  recover  the  rent  reserved  by  the  lease,  the  tenant  cannot  set  up  as  a  counter 
daim  a  mere  trespass  by  the  landlord,  and  destruction  of  personal  property  upon  the 
demised  premises.  Sudi  a  trespass  is  not  **  a  cause  of  action  arising  out  of  the  con- 
tract or  transaction  set  forth  in  the  complaint  as  Hib  foundation  of  the  plaini^s  daim, 
nor  connected  with  the  subjed  of  the  adion.^''  Whether,  in  an  action  at  law,  the 
Code  has  extended  the  doctrine  of  recoupment  to  any  oases  to  which  it  did  not  apply 
before  the  Code?    Doubted.    {Drake  agt  Codcroft,  10  How,  3T7.) 

Defendant  may  elect  as  to  counter  claim  or  an  ac- 
tion*—A  defendant  is  not  bound  in  his  answer,  to  set  up  a  demand  which,  from 
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its  natare  is  a  proper  subject  of  a  counter  claim.  He  may  elect  to  enfbroe  its 
recovery  in  a  separate  suit  A  defendant  has  at  all  times  had  such  an  election,  in 
relation  to  a  set-ofi)  or  a  recoupment  of  damages,  and  his  rights  In  this  respect  have 
not  been  varied  or  affected  by  the  Code.  {Bdlaey  agt.  Cktrier^  1  Duer,  667.)  There 
is  nothing  in  the  Ckxle  repuiring  a  defendant  to  avail  himself  of  a  counter  claim  in 
an  action,  or  in  default  thereof  to  be  preetuded  from  maintaining  an  action.  The 
Revised  Statuteei,  in  the  cases  specified  in  it,  must  govern  this.  ( Welch  agt  Hazd- 
ton^  14  How.  97.)  The  power  of  the  court  to  require  a  defendant  to  elect  between 
defences  alleged  to  be  inconsistent,  should  be  limited  to  cases  where  the  several 
defences  contain  matters  so  inconsistent  that  the  proof  of  one  defence  would  neees' 
sarily  disprove  the  other.  (Hodenheck  agt.  OUxw^  9  How.  289 ;  gee' Alien  agt  Haskin, 
5  Duer^  333 ;  and  eee  FuUer  agt  Head^  16  How.  236 ;  Sorley  agt.  Brewer^  18  How. 
509.) 

In  an  action  for  rent* — ^In  an  action  for  rent,  the  defendant  cannot  set 
up  in  his  answer  as  a  counter  claim  (acts  showing  that,  during  the  terms,  the  plain- 
tiff committed  acts  injuring  his  quiet  enjojrment  of  the  premises,  and  which  would, 
as  alleged,  entitle  the  defendant  to  what  was  formerly  an  action  on  the  case  against 
the  plaintifil  CAs  a  deeiewn  on  this  poifU^  see  J)rake  agt.  Oockrofl,  10  How,  3T7.) 
(Ekigerion  agt  FOfie,  U  How.  116.) 

Statute  of  limitatlont  againat  counter  claims.— THiere,  in 
an  action  for  a  balance  of  an  account,  the  defendant  set  up  a  counter  claim  for  costs 
and  services  as  an  attorney  and  counsellor  at  law,  and  claimed  a  large  balance  due 
him,  and,  after  issue  joined,  several  years  passed  without  bringing  the  cause  to  trial, 
in  consequence  of  the  referee  having  removed  fVom  the  country,  on  motion  by  the 
plaintiff  for  leave  to  discontinue  the  action,  and  in  answer  the  defendant  alleging 
that,  if  it  was  discontinued,  the  statute  of  limitations  would  be  a  bar  to  his  counter 
claim;  hM,  that  it  would  be  uzgust  to  allow  the  plaintiff  to  discontinQe.  The  mo- 
tion was  denied,  with  costs  to  abide  the  event,  and  leave  given  to  make  application 
to  substitute  a  new  referee.  {VanAlen  agt.  Sehermerhornf  14  How.  287.>  The  fact 
that  a  defendant  has  set  up,  in  his  answer,  a  oowUer  ^im^  is  not  of  itself  sufficient 
to  prevent  the  plaintiff  from  discontmuing  his  action  at  any  time  before  judgment, 
on  payment  of  costs,  where  the  plaintiff  has  replied  or  demurred  to  the  counter 
claim.  (This  seems  to  he  adverse  to  the  case  of  Cockle  ag^  Underwood,  3  Duer^  676, 
and  agrees  wUh  the  case  of  S.  dk  R.  BR,  Oo.  agt  Word;  18  Barb,  696.)  Where  a  de- 
fendant, by  the  plaintiiTs  discontinuance,  would  lose  his  remedy  on  his  counter 
claim— as  a  running  of  the  statnte  of  limitations,  Ac,  the  court,  under  its  general 
power,  would  refiise  the  discontinuance.  But  there  is  no  more  reason  to  deny  to 
the  plidntiff  since  the  Oode,  the  right  to  discontinue,  where  the  defendant  has  set 
up  a  counter  cUdm,  than  there  was  previous  to  the  Code,  in  the  case  of  a  plea  or 
notice  of  a  set-off.  (Rees  agt.  Van  Patten,  13  How.  268.)  The  oomplaint  was  upon 
a  promissory  note.  The  answer  admitted  the  making  of  the  note,  but  denied  that 
it  was  for  the  accommodation  of  defendant ;  and  alleged  that  it  was  for  the  accom- 
modation of  the  assignor  of  plaintifl^  and  belonging  to  him  to  pay.  The  defendant 
then  set  up  the  statute  of  Hsniiations.  On  motion  to  strike  out  that  part  of  the  an- 
swer which  set  up  the  statute  of  limitations,  as  a  sham  and  inconsistent  defence,  held. 
that  it  was  neither.  Why  ?  Because  it  was  not  false.  (The  d^iOon  of  a  sham 
pUa,  as  given  by  Justice  Baboulo  in  Kichols  agt.  Jones^  6  How.  Fr.  R,  366,  approved.) 
( Ostrom  agt  J9^,  9  How.  67.) 

ScTeral  defences  and  counter  claims*— And  in  relation  to  an- 
supers,  the  Code  is  still  more  explicit :  the  provision  ^§  160)  which  authorizes  a  de- 
fendant to  put  in  several  defences,  says  that  "  they  snaU  each  be  separately  stated 
and  refer  to  the  causes  of  action  which  they  are  intended  to  answer  in  any  manner 
by  which  they  may  be  intelligibly  distinguished."  Thus  showing  that  defences 
must  be  single  and  stated  separately ;  and  also  showing  that  the  causes  of  action 
shoiUd  be  separately  stated.  The  words  '*  And  for  a  farther  defence,"  (or  cause  of 
action,)  Ac,  would  probably  be  a  sufficient  designation.  How  and  to  what  extent 
has  the  Oode  changed  the  rales  of  the  oonmion  law  in  regard  to  the  mode  of  stating 
defences f  Whenever  an  answer  contains  a  traverse  or  denial  of  any  one  or  more 
of  the  material  allegations  in  the  complaint,  everything  else  which  it  may  contain 
is  redundant,  and  must  be  stricken  out  on  motion;  unless  it  belongs  to  a  separate 
and  distinct  defenoe.    Bvery  denial  of  the  whole  or  any  mateorial  portion  of  a  com- 
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pbdnt  miist  stand  by  itself  as  a  separate  and  distinct  defence,  and  most  be  so 
I^eaded.  Every  special  defence  which  consists  of  matter  which  goes  to  disprove 
anj  material  allegation  in  the  complaint  is  defective,  and  most  be  stricken  out  on 
motion.  (Benedict  agt  Seymour,  6  How.  298.)  There  is  but  one  safe  rale  in  stating 
actions  or  defences^  and  that  is,  to  indicate  distinctly,  by  JU  and  a/ppropriate  wordSj 
tehere  ike  cause  of  action  or  Mmrnni  of  defenoe  commenoes,  and  where  it  concUulea, 
{See  Benedict  agt.  Seymour,  6  Sow.  P.  R  398;  LippencoUAgi.  Goodwin,  8  Bow,  243.) 
It  was  held  in  BurraU  agt  Be  Groot,  (6  Buer,  379,)  that  where  usury  is  set  up  in 
the  answer  to  an  action  on  a  note,  without  its  being  stated  whether  it  was  set  up  ss 
a  de&noe  or  counter  claim,  it  will  be  deemed  to  be  set  up  as  a  strict  defence,  and 
that  only,  and  the  answer  will  not  be  taken  to  be  true^  merely  because  it  is  not 
replied  to. 

Mast  Ito  dlttljtet  and  affirniatiTe  defences,  not  mere 
denials* — An  answer  does  not  contain  a  double  defence  because  it  denies  two 
Acts,  both  of  which  are  necessary  to  make  out  a  good  cause  of  action.  All  the 
material  facts  constituting  one  cause  of  action,  may  be  denied  generally  or  specifl- 
eally  in  one  answer,  but  not  in  the  alternative  form.  The  160th  section  of  the 
Code,  requiring  several  defences  to  be  separately  stated,  does  not  relate  to  defences 
ooDsiaiing  of  mere  deniale  of  the  allegations  in  the  complaint,  but  to  distinct  affirma- 
tive defences.  It  must  be  new  matter.  It  seems,  that  the  last  clause  of  section  160, 
providing  for  an  indefinite  and  uncertain  pleading  to  be  made  definite  and  certain, 
doee  not  apply  to  defences  which  consist  in  mere  denials  of  the  plaintiff's  allega* 
tions.  but  to  new  matter.  UMs  agt  Rose,  8  How.  193.)  Section  129  of  the  Code  of 
1848,  (corresponding  with  g  160  of  t^e  amended  Code,)  is  a  statutory  inhibition 
a^nst  duplicity,  in  stating  two  defences  together.  Bach  defence,  or  ground  of 
defence,  must  be  separately  stated.  And  this,  it  seems,  applies  to  more  than  one 
defence  to  the  same  cause  of  action,  as  well  as  to  different  defences  to  different 
causes  of  action.  Ab  a  general  rule,  a  pleading,  to  be  good  by  the  settled  principles 
of  pleading  as  modified  by  the  Code^  must  state  the  &cts  constituting  a  legal 
cause  of  action,  or  ground  of  defence.  And  these  should  be  set  forth  in  a  plain, 
direct,  definite,  certain  and  traversable  manner,  and  according  to  their  legal  effect. 
Any  number  of  &cts  constituting  one  cause  of  action,  or  one  defence,  may  be  com- 
btned ;  but  each  cause  of  action,  and  each  defence,  should  be  stated  separately,  so 
as  to  be  capable  of  triaL  {Boyce  agt  Brown,  1  Barb.  81.)  Where  a  counter  claim, 
set  up  in  an  answer,  was  embraced  in  five  (Afferent  specifications,  numbered  as  five 
separate  defences,  neither  of  which,  alone,  was  a  defence;  held,  that  the  counter 
daim  was  not  properly  stated.  Each  defence  or  counter  claim  should  be  a  com- 
plete single  defence,  of  itselfj  without  reference  to  others.  A  defence  cannot  be 
made  out,  in  pleading,  by  connecting  two  or  more  separate  defences  together,  any 
more  than  it  could  formerly,  by  connecting  together  two  or  more  special  pleas,  each 
insuffident  of  itself  {Speneer  agt  Babcoek,  22  Barb.  326 ;  and  see  Bridge  agt  Pay' 
ton,  5  Sand.  210.)  Every  answer  should  be  an  answer  to  the  whole  of  the  com- 
plaint or  count  to  which  it  is  pleaded ;  and  an  answer  to  one  count  of  a  complaint 
should,  of  course,  specify  to  which  count  it  is  intended  to  apply.  A  partial  defence, 
or  matter  in  mitigation,  cannot  be  pleaded  alone  under  the  Code.  (Perhaps  matter 
in  mitigation  in  libel  or  slander,  (with  justification,)  and  set-off,  are  exceptions.) 
Matters  constituting  a  partial  defence^  and  for  the  purpose  of  mitigation^  where  they 
cannot  be  pleaded,  it  seems,  may  be  given  in  eviaence  vrithcut  being  pleaded. 
(Kneedler  agt.  Sternberg,  10  How.  67.) 

Inconsiistent  defences* — Pleas  which  were  not  inconsistent  under  the 
former  practice,  will  not  be  held  inconalBtent  as  answers  under  the  Code.  (Lansiyigh 
agt.  Parker,  9  Haw.  288.)  In  pleading  defences  under  the  Code,  a  defendant  shouli 
nerer  be  required  to  elect  between  a  denial  of  a  material  allegation  in  the  com- 
plaint, authorized  by  subdivision  1  of  section  149,  and  new  matter  constituting  a 
defence  under  subdivision  2  of  that  section.  The  power  of  the  court  to  require  a 
defendant  to  elect  between  defences  alleged  to  be  inconsistent,  should  be  limited  to 
cases  where  the  several  defences  contain  matters  so  inconsistent  that  the  proof  of 
one  defence  would  necessarily  disprove  the  other.  (HoUenbeck  agt.  Clow^  9  How, 
289.)  It  seems,  that  there  is  no  provision  in  the  Code  which  allows  answers  to  be 
struck  out  on  the  specific  ground  of  inconsistency,  as  such.  They  must  appear  to 
be  false  before  such  a  motion  can  be  entertained.    (Ostrom  agt  Bixby,  9  How.  67.) 
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In  an  action  to  reoorer  the  possesion  of  personal  properly ^  the  defendant  may  answer 
by  a  general  denial,  and  aet  up  a  juttification  a]8(>-— they  are  not  ineoneisteiU  defences. 
{See  4  Sand.  S  C.  R.  364  and  680;  and  8  How.  P,  R  366,  adveree.)  {Haddey  agt. 
Ogrnm,  10  J9bt(;.  44.)  It  was  held,  in  MbU  agt  BwneU^  (2  £  D.  iSm^  60,)  that  a 
defendant  might  set  up  as  many  defenoee  as  he  might  have,  notwithstanding  it 
should  appear  that  if  one  of  them  be  true,  the  others  would  be  immaterial  and  on- 
neceasafy.  "  Under  the  former  practice,  the  defendant  might  plead  as  many  sepa- 
rate matters  as  he  should  thinic  necessary  to  his  defbnoe,  subject  to  the  power  of 
the  court  to  compel  him  to  elect  by  which  plea  he  would  abide,  in  eases  where  he 
should  plead  inconsistent  pleas.  (2  R.  S.  362;  QrahamCe  Ft,  244.)  But  the  Code 
contains,  in  terms,  no  such  restriction  upon  the  right  of  the  defendant  to  interpose 
different  defences.  It  declares  that  the  defenduit  may  set  forth,  by  answer,  aa 
many  defences  as  he  may  have.  When,  therefore,  the  court  assumes  to  compel  the 
defendant  to  elect  between  inconsistent  defences,  it  most  do  so  on  the  ground  that 
from  the  very  nature  of  the  case  it  is  impossible  that  the  defendant  can  hare  two 
such  defences.  But  as  I  understand  the  theory  of  pleading  defences  under  the 
Code,  a  defendant  should  never  be  required  to  elect  between  a  denial  of  a  material 
allegation  in  the  eomplaint,  authorized  by  the  firat  subdivision  of  the  149th  section, 
and  new  matter  constituting  a  defence  imder  the  second  subdivision  of  the  same 
section.  I  suppose  a  defendant  should  nover  be  required  to  admit  allegations  in  the 
complaint,  which  he  might  otherwise  be  able  to  deny,  as  the  condition  upon  which 
ho  is  to  be  permitted  to  set  up  affirmative  matters  of  defence.  It  may  be,  that  the 
plaintiff  will  be  able  to  prove  his  allegations,  even  when  the  defendant  might  hon- 
estly deny  their  truth.  In  such  a  case,  he  ought  not  to  be  compelled  to  foYego  any 
other  defence  he  may  have,  as  the  price  of  such  denial  If)  as  in  Roe  agt.  Rogers, 
(8  How.  366,)  the  defendant  can  deny  the  alleged  assault  and  battery  and  false  im- 
prisonment, I  think  he  ought  to  be  permitted  to  do  so,  and  yet  not  be  deprived  of 
the  right  to  avail  himself  of  a  Justification,  if  he  have  one.  Indeed,  such  defences 
are  not  neoeuarUy  inconsistent  If,  for  example,  the  alleged  assault,  Ac.,  consisted 
of  an  arrest,  then  the  justification,  showing  that  the  arrest  was  lawf\i],  may  also  be 
regarded  as  disproving  the  allegations  of  Uie  complaint.  I  am  of  opinion  that  the 
power  of  the  court  to  require  a  defendant  to  elect  between  defences  alleged  to  be 
inconsistent,  should  be  limited  to  cases  where  the  several  defences  contain  matters 
so  inconsiatent  that  the  proof  of  one  defence  would  necemarHy  disprove  the  other. 
It  might  well  be  said  that  the  defendant  could  not  have  two  such  defences."  Per 
Habbxs,  J.  {BoJU/nJbeek  agt  Glavj,  9  How.  290 ;  and  see  Roe  agt  Laiweer,  18  How.  23.) 
See  Livingeton  agt  Harriaon,  (2  E.  D.  Smithy  197,)  where  it  was  held  that  a  denial 
and  tender  were  mconsiBtent  defences  which  comd  not  be  pleaded  in  the  action.  A 
defence  in  the  nature  of  a  plea  in  abatement  may  be  joined  with  defences  in  the 
nature  of  pleas  in  bar,  in  the  same  answer.  {Swed  agt  TiUtk,  10  How.  40.)  ilatter 
in  abalemeni  constituting  a  defence  should  be  pleaded  or  set  up  in  the  answer^  unless 
it  is  apparent  on  the  face  of  the  oompltdnt ;  then  a  demurrer  is  the  proper  remedy. 
For  instance,  a  defondant  who  is  sumL  alone  upon  a  contract  made  by  himself  and 
partner  jointly,  may  by  answer  interpose  the  non-joinder  of  his  partner  as  a  defence, 
unless  it  is  apparent  on  the  face  of  the  comfdaint  {Agrees  with  Bridge  agt  Payaon, 
6  Sand2l0',  and  adverse  to  OardineragL  Clarhf  6  How.  Pr.  R4A9f  and  1  id.  385.) 
{Mayhew  agt.  Robinson,  10  How.  162.)  To  the  same  effect  is  the  ease  of  Bridge  agt 
Piayson,  6  Sand,  210. 

fe^lsuider. — In  an  action  of  slander,  the  defbndant  in  his  answer  may  deny  the 
charge,  and  as  a  fiirther  defence  set  up  h  jusiificalion.  That  is,  the  defendant  may 
say  this,  "  I  have  no  recollection  or  belief  of  having  so  accused  you ;  but  secondly, 
if  I  did,  the  charge  was  true."  Clbskb,  J.,  eonira.  See  his  disseniing  opinion. 
{BuOer  agt.  Wentwarlh,  9  How.  282;  8.  C,  17  Barb.  649.)  If,  therefore,  the  defend- 
ant can  deny  the  alleged  assault  and  battery  and  &ls6  imprisonment,  he  ought  to  be 
permitted  to  do  bo,  and  yet  not  be  deprived  of  the  right  to  avail  himself  of  a  justi- 
fication, if  he  have  one.  {See  contra,  Roe  agt.  Rodgers,  8  How.  Pr.  R.  366 ;  4  Sand. 
664,  680.)  Or,  where  the  plaintiff  alleges  the  speaking  of  eertain  slanderous  words 
by  the  defendant,  and  the  defendant  denies  the  allegation,  and  then  alleges  that  the 
words  were  spoben  under  such  circumstances,  and  with  such  explanations,  (describ- 
ing them,)  as  to  show  that  they  were  not  slanderous,  he  should  be  allowed  to  do  bo. 
Because,  if  the  latter  should  appear  in  evidence,  it  would  sustaiu  the  defence  under 
the  general  traverse.  And  it  does  not  follow  tiiat  such  a  defence  should  be  stricken 
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oat,  because  it  contains  matters  which  might  be  proved  under  the  general  denial. 
mieae  matters  constitute  a  defence — a  bar  to  the  action.  {HoUenbeek  agt.  Clow^  (9 
Mno,  369;)  and  see  Radde  agt.  Bttckgaber,  (3  Duer  684,)  where  it  was  held  that  a  de- 
fendant might,  in  an  action  for  malicious  prosecution,  in  addition  to  a  denial  of  the 
material  allegations  of  the  complaint,  set  up  the  particular  facts  which  he  intended 
to  rely  upon  as  sufficient  in  law  to  constitute  a  probable  cause.  {Pir  contra^  see  Roe 
mg^  Rogers^  8  How.  366 ;  (md  Schneider  agt  SchM^  4  Sand,  664.)  A  defence  con- 
aiating  of  matter  in  dbaiemienJt  onlj,  cannot  be  set  up  in  an  answer  containing  mat- 
ten  in  bar  of  the  action.  {The  case  of  Gardiner  agt.  Clark^  6  Bow.  Fr,  B.  449,  fully 
concmred  in;  to  ihe  same  effect  see  King  agt.  VanderhiU^  7  td.  323;  Zdbriskie  agt. 
SmUK,  3  Ktm.  332.  Adverse  see  Sweet  agt.  TutUe,  10  Sow.  Fr.  R,  40 ;  Mayhew  agt. 
Robinson,  id,  162 ;  Bridge  agt  Payson^  6  Sand,  210.)  The  provision  of  the  Code  abol- 
ishing iho  forms  of  pleading,  does  not  disturb  the  eommon  law  rule  as  to  the  order 
of  introducing  matters  of  defence.  Now,  matter  in  abatenient  is  not  a  defence  to  the 
action.  It  would  be  a  perversion  of  language  to  call  it  such.  There  is  no  propriety 
in  calling  matter,  which  is  only  in  abatement  of  the  action,  an  answer  to  the  caiLse  of 
aehan.  The  well  recognised  distinction  has  always  been  between  matters  in  abate- 
sient  and  matters  in  bar,  or  defence  of  the  action.  {Tan  Buskirk  agt.  Roberts^  14 
Mow,  61.)  But  the  eourt  of  appeals  have  now  settled,  in  the  case  of  Sweet  agt 
liftUe^  (14  N.  T.  R.  465,)  that  defences  consisting  of  matter  in  abatement  only  may 
be  set  up  with  matters  in  bar  of  the  action. 

§  151.  Demurrer  cu  to  some  causes  of  action^  and  answer  as  to 
others. 

The  defendant  may  demur  to  one  or  more  of  several  causes 
of  action  stated  in  the  complaint,  and  answer  the  residue. 

Where  amsuFer  and  demurrer  served  togetlier.— -Where  an 

answer  and  demurrer  on  one  paper — the  demurrer  immecUately  following  the  an- 
swer— ^were  served,  and  a  reply  served  to  the  answer  and  the  demurrer  noticed  for 
argument,  but  before  the  expiration  of  the  twenty  days  from  the  service  of  the 
reply,  an  amended  answer  was  served,  being  an  exact  copy  of  the  original,  except 
the  demurrer,  which  was  left  off;  heid^  that  the  plaintiff  was  not  bound  to  reply  to 
the  amended  answer.  The  reply  already  served  was  sufficient — the  answer  in  fact 
was  not  amended.  {Boward&gL  Mieh.  South.  RR.  Co.,  5  ffow.  206.)  If  a  defendant 
answers  and  demurs  to  the  same  complaint,  the  proper  remedy  of  ^e  plaintiff  is  to 
move  for  an  order  striking  out  one  of  the  pleadings,  or  to  compel  the  defendant  to 
elect  by  which  he  will  abide.  The  plaintiff  can  not,  in  such  case,  move  for  Judgment 
on  account  of  the  frivolousness  of  the  demurrer.  (SpeUTnan  agt  Weider,  6  How.  6.) 
In  the  case  of  Clarkson  agt  Mitchell,  (3  E.  D.  Smith,  269,)  it  was  hdd,  that  where 
a  deed  of  trust  provided  that  the  interest  of  a  fund  should  be  paid  during  life  to 
the  person  executing  the  same,  and  directed  the  principal  to  be  given  to  third  per- 
sons, if  such  third  persons  (after  the  death  of  the  grantor)  filed  a  complaint  for  both 
the  principal  and  such  accumulated  interest ;  the  trustees,  although  both  claims 
were  founded  upon  one  instrument,  might  answer  the  one  and  demur  to  the  other. 

Issues  of  lair  and  fact,  both  must  be  disposed  of  before 
Jadgment  for  costs. — ^Where  there  is  an  issue  of  law  and  an  issue  of  fact, 
joined  in  the  cause,  no  judgment  fbr  costs  can  be  entered  in  favor  of  the  party  who 
prevails  upon  the  issue  of  law  until  the  issue  of  fact  is  disposed  of.  Accordingly, 
where  a  Judgment  was  entered  in  favor  of  the  plaintiff  for  costs  of  a  demurrer  inter- 
posed to  a  pari  of  a  reply,  leaving  an  issue  of  fact  undetermined ;  hdd^  that  the 
Judgment  was  irregular,  and  on  motion  was  set  aside.  (Masters  agt  Barnard^  6 
How.  113.) 

When  plaintiff  <»nnbt  demur  and  reply  to    ansurer.-— 

A  plaintiff  cannot  d&mw  to  one  defence  in  an  answer,  which  is  inconsistent  with 
his  rejply  denying  other  defences.    {Bvrr  agt.  Wright,  9  How.  542.) 

Wbere  tiro  causes  of  action  improperly  nuifed.— Where 

two  causes  of  action  are  improperly  united  in  the  complaint,  objection  should  be 
taken  by  demurer.    {Wailer  agt  Raskan^  12  How.  28.) 
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A  defendant  cannot  demur  and  ansiver  to  tlie  tnnae 

matter.— (ifw>n  agt  Bammin,  12  How.  663 ;  a/nd  He  also  Boward  agt  Mich,  & 
ER.  Go,,  6  Houf,  20$.)  A  party  camiot  demur  and  answer  to  the  same  pleading^. 
If  a  defendant  answers  and  demurs  to  the  same  complaint,  the  proper  remedy  of 
the  plaintiff  is  to  move  for  an  order  striking  out  one  of  the  pleadings,  or  to  oompel 
the  defendant  to  elect  by  which  he  will  abide.  The  plaintiff  can  not,  in  such  case, 
move  for  judgment  on  account  of  the  frivolousness  of  the  demuirer.  (SpeOman  a^ 
WsidcTj  5  Mow.  6.)  In  order  to  ascertain  and  determine  whether  a  defence  is  a  <20- 
murrer  or  an  anmver,  it  is  only  necessary  to  asoertun  whether  it  requires  that  any 
facts  should  be  proved  or  not  A  defect  in  a  complaint  may  arise  ftt>m  haying  too 
many  or  too  few  partm;  and  either  defect  appearing  on  the  lace  of  the  complaint 
is  the  subject  of  demurrer.  Where  the  defendants  in  a  portion  of  their  answer  took 
the  objection  of  a  want  of  parties  m  the  complaint,  hdi  that  it  must  be  considered 
as  a  demurrer,  and,  as  they  could  not  answer  and  demur  to  the  same  count  in  the 
complaint,  they  must  elect  which  they  would  abide  by.  (Shrwtr  agt  Ocean  InSn 
Co,,  16  Bow.  422.) 

Wben  answer  may  be  used  at  a  demnrrer.— This  objectiaa 
(that  a  corporation  when  suing  need  not  aver,  and  need  not  prove  its  corporate 
existence,  unless  it  be  expressly  pleaded  that  it  is  not  a  corporation)  should  be 
properly  taken  by  demurrer,  although  where  the  answer  contains  the  objection  in 
form  as  a  demurrer,  it  will  be  considered  sufficient  {Bank  of  WaterviOe  agt  Weei 
Winfield  Bank.  13  Row.  270 ;  and  see  Strwfer  agt  Ocean  Ins.  Co.,  16  Ebw.  422.) 

See  notes  to  g  143,  ante. 

§  152.  Sham  defences  to  be  stricken  out. 

Sham  and  irrelevant  answers  and  defences  may  be  stricken 

out  on  motion,  and  upon  such  terms  as  the  court  may  in  their 

discretion  impose. 

Wbat  confltitutea  a  sham  defenee.—* "It  is  only  when  the  answer 
takes  issue  upon  some  immaterial  averment  of  the  complaint,  or  sets  up  new  and 
irreleyant  matter,  that  it  can  properly  be  called  a '  sham '  defence."  Per  Pabeer,  J. 
{Davis  agt.  PoUer,  4  How.  155.)  '*  A  '  sham '  defence  or  answer,  as  that  word  ia 
oleflned  by  lexicographers,  and  as  it  was  understood  at  the  time  of  the  adoption  of 
the  Code,  as  applied  to  pleadings,  is  one  that  is  false  in  fact,  although  perhaps  good 
in  form.  It  may  be  that  a  defence  is  both  false  in  fact  and  insufficient  or  frivolous 
in  law,  but  it  is  only  as  a  false,  counterfeit,  or  pretended  defence,  that  it  may  be 
stricken  out  under  this  provision."  Per  W.  F.  Allen,  J.  (Walker  agt  Hewitt^  11 
How.  395.)  "  Hence,  sham  and  frivolous  pleas  were  firequently  confounded,  and 
indeed  the  term  sham  was  indiscriminately  applied  to  both.  But  the  Code  has 
carefuUy  distinguished  sham  and  firiTolous  answers,  and  has  restored  the  words  to 
their  original  and  appropriate  sense.  The  distinction  between  them  is  that  which 
was  stated  by  Mr.  Justice  Dueb,  with  the  assent  of  the  court,  in  Brown  agt  Jeniaon, 
(3  ^arid,  732.)  A  sham  answer  is  good  upon  its  face,  but  false  in  fact;  a  fiivdoua 
answer  denies  no  material  averment  in  the  oomplaint,  and  sets  up  no  defence."  Per 
Oakley,  Gh.  J.  (HuU  agt  Smiih,  8  How.  149;  see  aleo  CaeweU  agt  BushneO,  14 
Barb.  393 ;  aaid  Sherman  agt  Busk'neU,  7  How.  171.)  A  &Ise  answer,  not  verified, 
is  a  '*8ham  answer."  {Slack  agt.  Cotton,  2  £.  D.  Smiih,  398.)  What  is  a  s?um 
answer  f  Its  essential  element  is  falsity.  The  Code  having  abolished  the  general 
issue,  the  true  rule  is  now  to  strike  out  aU  answers  or  defences  (not  sworn  to)  as 
sham  under  section  152 ;  where  they  appear  clearly  to  be  false,  whether  they  are 
good  in  pmnt  of  law  on  their  face  or  not  Wbat  is  a  frivolous  answer  f  One  wliich, 
U*  true,  does  not  contain  any  defence  to  any  part  of  the  plaintiffs  cause  of  action. 
Its  insufficiency,  as  a  defence,  must  be  so  glaring  that  the  court  can  determine  it, 
upon  a  bare  inspection,  without  argument  It  differs  from  a  sham  answer,  in  this : 
one  is  always  assumed  to  he  true;  and  the  other  must  always  be  proved  to  be  false, 
What  is  irrdevani  or  redundant  matter  in  an  answer  ?  It  is  superfluous  matter  in- 
corporated with  an  aiiswer,  otherwise  good.  Section  160  does  not  refer  to  a  whole 
answer  or  defence,  in  authorizing  irrelevant  or  redundant  matter  to  be  stricken  out 
If  an  answer  otherwise  good,  is  loaded  with  onnecessaiy  and  redundant  matters, 
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the  plaintiff  ahoTild  move,  under  section  160,  to  ezpnnge  them;  if  doubts  are  enter- 
tained as  to  its  sufficiency  in  law,  a  demurrer  is  the  remedy ;  if  palpably  insufficient, 
a  motion  for  judgment  on  the  ground  of  its  fHvoIousness  should  be  made;  and  if 
tbe  matters  of  defence  can  be  shown  to  be  clearly  fklse,  a  motion  to  scrilce  out  as 
sham,  will  reach  the  eviL    (NichoUa  agt  Jones,  6  How.  356.) 

Wlieu  may  be  stricken  ont  on  motion. — To  authorize  an  order, 
upon  a  motion  to  strike  out  an  answer  as  frivolous,  it  must  appear  that  the  answer 
i3  a  "sham  pleading,"  {Code,  §  162,)  which  does  not  necessarily  foUow  from  its 
being  merely  fVivoloua.  An  answer  which  is  shown  by  its  falsity  or  payable  frivol- 
oosness  to  be  put  in  for  delay  merely,  or  other  improper  object  will  be  stricken  out 
under  seciion  152,  as  a  sham  defence,  in  the  same  manner,  and  for  the  like  reason, 
that  a  plea  embracing  the  same  matter  would  have  been  stricken  out  under  the 
former  practice.  No  affidavit  need  be  served  on  the  opposite  party  with  notice  of 
motion  for  judgment  under  section  24t.  Where  the  notice  of  motion  asked  to 
strike  out  the  answer,  on  the  ground  of  the  frlvolousness  thereof,  "or  for  such  other 
or  further  order  as  the  said  justice  shall  deem  proper  to  grant,"  held,  that  judgment 
on  account  of  the  frivolousness  of  the  answer  could  not  be  g^ven  under  section  247. 
The  words  *•  rule,"  or  "  order,"  in  the  Code,  in  no  case  mean  a  judgment.  (Da/rroM) 
agt.  Miller,  6  Bow.  247  ;  see  also  Nichols  agt.  Jones,  6  How.  355.)  Where  a  motion 
is  made  to  strike  out  an  answer  as  sham  or  irrelevant,  {Code,  1861,  §  IS 2,}  and  it 
is  neither,  but  insufficient  on  other  grounds,  the  defendant  will  be  allowed  to  demur, 
although  the  time  for  serving  a  demurrer  may  have  expired.  {Seward  agt.  Miller, 
6  How.  312.)  It  seems,  that  on  a  motion  to  strike  out  an  answer  as  fiilse,  it  must  be 
shown  affirmatively  by  affidavit,  other  than  an  affidavit  of  verification  of  the  com- 
plaint, that  the  answer  is  falsa.  ( White  agt.  BenmU,  7  How.  50.)  On  motion  to 
strike  out  that  part  of  the  answer  which  set  up  the  statute  of  limitations,  as  a  sham 
and  ineonsisteni  defence,  Jield,  that  it  was  neither.  Why?  Because  it  was  uot  false. 
{The  definition  of  a  s?uxm  plea,  as  given  by  Justice  Barcttlo  in  Nichols  agt.  Jones,  6 
How.  Pr.  B.  355,  approved.)  {Osirom  agt.  Bioiby,  9  How.  57.)  "  The  power  to  strike 
out  a  sham  or  false  answer  or  defence  is  retained  by  the  152d  section  of  the  Code. 
The  principles  by  which  the  court  is  to  be  governed  in  the  exercise  of  this  power 
hare  not  been  changed."  Per  Harris,  J.  Under  the  Code,  the  defendant  may 
deny  generally  the  aiUegations  of  the.  complaint.  When  he  does  this,  his  answer 
amounts  to  the  general  issue,  which  cannot  be  stricken  out  as  false ;  or,  admitting 
some  of  the  allegations,  he  may  put  others  in  issue  by  denying  them.  In  neither 
case  can  the  answer  be  said  to  be  a  sham  answer.  The  defendant  has  a  right  to 
have  the  issue  he  has  made  tried  in  the  usual  manner.  ( Winne  agt.  Sickles,  9  How. 
217 ;  see  also  Fleury  agt.  Rogers,  Flammer  agt.  King,  and  Fleury  agt.  Biown,  id. 
215.  216<i^2l7.  An  answer,  which  denies  generally  and  specifically,  each  and 
every  allegation  in  the  complaint — neither  complaint  nor  answer  being  verified — can- 
not be  stricken  out  as  sham  or  false.  Why?  Because  it  is  not  a  «^m  answer, 
where  it  merely  denies  the  allegations  in  the  complaint.  And  it  cannot  be  stricken 
out  va  false,  because  it  does  not  assert  anything.  It  is  a  negative  pleading.  So  far 
as  this  question  is  concerned,  it  is  equivalent  to  the  plea  of  tbe  general  issue  under 
the  former  system.  {The  dicta  in  Mier  agt.  Cartledge,  7  Barb.  75,  not  approved.) 
{Livingston  agt  FinJUe,  8  How.  485.)  An  answer  can  be  stricken  out  as  sham  only 
when  it  contains  new  matter,  known  to  the  defendant tobe false.  (Benedict  agt.  Tanner, 
10  How.  455.)  A  sham  answer  must  be  understood  now  as  a  sham  plea  was  for- 
merly, which  was  a  special  plea,  false  and  specious — one  which  set  up  new  matter. 
Therefore,  an  answer  which  merely  denies  the  aUegations  of  the  complaint,  but  sets 
up  no  new  matter,  cannot  be  stricken  out  as  sham  or  false.  The  Code  confers  on 
the  court  no  new  power  in  reference  to  striking  out  sham  and  false  defences.  Its 
terms  are  to  be  construed  with  reference  to  the  legal  language  in  use  when  it  was 
adopted.  {Grani  agt  Power,  12  How.  600;  and  see  Blake  agt.  Fldred,  18  How.  240.) 
The  true  course  is  to  permit  the  defendant  to  put  in  as  many  defences  as  he  is  ad- 
vised he  has,  whether  consistent  with  each  other,  or  otherwise.  The  answer,  if  shoTn, 
and  not  verified,  oan  be  stricken  out  under  section  152,  and  if  verified,  it  ought  to 
be  retained  for  trial  {StUes  agt.  Oomsiock,  9  How.  48  )  An  answer  may  be  struck 
out  as  false,  on  motion,  upon  affidavits  showing  its  falsity ;  notwithstanding  that  it 
amounts  to  the  general  issue.  But  if  an  answer,  or  other  pleading,  is  verified,  as 
required  by  the  Code,  a  motion  to  strike  it  out  as  false  cannot  be  entertained.  (Mier 
agt.  Cartledge^  8  Barb.  76 ;  and  see  Caswell  agt  BushneU,  14  Barb.  393.)    Slight 
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eTidence  of  meritB  in  a  defence  is  sufficient  to  prevent  the  answer  from  being  struck 
out,  on  motion,  as  sham  or  friyolous — ^it  wiU  be  sent  to  the  oircuit.    {Mwin  agt.  JSar- 
num^  12  How.  563.)    An  answer  that  only  controverts  the  allegations  of  the  com- 
plaint, i&firiodUma  if  it  does  not  put  in  issue  some  allegation  which  the  plaintiff  must 
establish,  to  entitle  bim  to  a  verdict    {GiSbert  agt  BowndSy  14  How.  46.)    "Shazn 
and  irrelevant  answers  and  defences  may  be  stricken  out  on  motion.^'    So  says  tbe 
Code  (§  162).    It  is  not  proper,  therefore,  to  Umit  this  unqualified  language  to  au- 
swers  and  defences  BdUng  up  new  maMer.    Pleadings  containing  mere  denials  of  the 
'  plaintiff's  allegations  may  be  made  to  work  injustice  and  delays,  as  effectually  as 
those  setting  up  affirmative  defences.    {People  agt  McOumber^  16  How.  186.)    But 
the  contrary  was  held  in  Oregg  agt  Reader,  (15  How.  371 ;)  and  in  Fanners\  <&^c.. 
Bank  agt  Smith,  (15  Sow.  329.) 

Results  of  the  anthorlties  upon  this  qnestlon.—- In  Holmes 
and  IHsbrow^a  Practice,  (p.  219,)  there  are  some  well  considered  remarks  applicable 
to  the  question  of  sham  answers,  which  are  here  inserted : — "  By  the  Code,  sham 
answers  may  be  stricken  out,  and  by  the  Code,  alto,  some  answers  are  put  in  on  oath 
and  some  without    But  an  answer  is  not  required  by  the  Code  to  be  verified,  unless 
the  plaintiff  desires  it,  and  that  desire  is  manifested  by  verifying  his  complaint. 
(  GodCj  §  156.)    It  seems  to  us  that  there  can  be  no  greater  reason  now  for  allowing 
a  motion  to  strike  out  an  answer  as  sham,  which  has  been  verified,  than  there  was 
before  the  Code  to  strike  out  a  plea,  which  was  put  in  on  oath,  as  false.    Indeed, 
we  think  there  is  a  very  strong  reason  why  a  change  should  not  be  made  in  favor  of 
the  motion  to  strike  out,  in  cases  where  the  complaint  has  been  sworn  to.    If  the 
plaintiff  did  not  wish  the  defendant  to  swear  to  his  answer,  he  should  not  have 
sworn  to  his  complaint ;  by  doing  so  he  compels  the  defendant  to  answer  on  oath, 
or  not  at  all.    But  the  perfect  answer  to  striking  out  a  sworn  pleading  is,  that  it 
necessarily  tries  the  issue  tendered  by  it,  and  this  issue  the  party  has  a  right  to  have 
tried  in  the  manner  provided  by  law  for  the  trial  of  issues  of  fact    And,  without 
reviewing  upon  paper  the  numerous  conflicting  decisions  upon  this  subject,  we,  afWr 
a  careAil  examination,  have  arrived  at  the  conclusions :  First,  that  the  conflict  is 
more  in  the  language  used  in  making  the  several  decisions  than  in  the  decisions  them- 
selves.   By  decision  here,  we  mean  the  point  necessary  to  be  decided  in  the  case  ; 
and  by  strict  attention  to  the  point  decided  in  the  case,  claimed  to  be  in  favor  of 
striking  out  sworn  answers,  we  think  it  will  be  found  that  the  question  was  not 
necessarily  involved  in  them,  in  the  minority  of  instances.    Second,  some  of  the  cases, 
it  must  be  conceded,  are  direct  adjudicationa  upon  the  point,  and  some  of  them  go 
so  far  as  to  hold  that  a  general  denial,  put  in  under  oath  to  the  entire  complaint, 
will  be  stricken  out  as  sham,  and  the  question  whether  it  is  true  or  false,  be  decided 
upon  affidavit    We  do  not  cite  these  cases,  for  the  reason  that  we  cannot  bring 
ourselves  to  believe  tbat  the  doctrine  contained  in  them  ever  was,  or  ever  will  be- 
come, the  law  upon  this  subject ;  and  having  thus  passed  over  the  elass  of  cases 
above  mentioned,  we  lay  down  the  following  rules  as  the  result  of  the  weight  of  au- 
thority, as  well  as  in  accordance  with  sound  principles  upon  this  subject :  First 
That  no  answer  which  is  verifled,  as  a  general  rule,  will  be  stricken  out  as  sham. 
(Jfan  agt.  Voae,  4  Sand.  660 ;  Mier  agt  GarOedge,  8  Barh.  76.)    Second.  That  a  mo- 
tion to  strike  out,  as  sham,  any  answer  or  any  part  of  an  answer  other  than  that 
which  sets  up  new  matter,  either  as  a  bar  or  a  counter  daim,  will  not  be  entertained 
in  any  case,  whether  the  answer  is  sworn  to  or  not    (Livingston  agt.  Finkle,  8  F.  B. 
485;  WhUe  agt  Bennett,  7  mI.  59;   Wmne  agt.  Sickles,  9  td  21? ;  Grant  agt  Fewer, 
12  id.  500.)    Third.  That  there  is  a  cLass  of  cases  ibnning  an  exception  to  the  rule 
that  a  sworn  answer  will  not  be  stricken  out  as  false,  that  is,  when  the  pleadings 
on  their  face  show  that  the  defendant  must  have  known  whether  an  allegation  in  a 
complaint  was  true  or  false,  of  which  allegation  he  says,  in  his  answer,  he  has  no 
knowledge  or  information,  sufficient  to  enable  him  to  form  a  beliefl    (Richardson 
agt  Wilton,  4  Sand.  708.)    Fourth.  There  is  another  dass  of  cases  (or,  perhaps,  an 
enlargement  of  the  same  d^)  which  forms  an  exception  to  the  rule  that  a  sworn 
answer  will  not  be  stricken  out  as  sham ;  and  that  is  where,  firom  the  face  of  the 
pleadings,  it  appears  that  the  defendant,  if  he  did  not  know,  or  was  not  informed 
upon  the  subject,  was  wilfhUy  ignorant ;  or,  in  other  words,  if  the  allegation  was  of 
facts  immediately  within  a  business  with  which  the  defendant  was  connected,  and 
where  he  could  inform  himself  as  to  the  truth  or  falsity  of  the  aJlegations  in  tbe  com- 
plaint, whenever  he  chose  to  be  so  informed.    (Edunirds  agt  Lmi,  S  Fr.  B.  28 ; 
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Chapman  agt  Pdhner,  IS  iV.  22.  37 ;  Fales  agt  ^Tteft^,  td  153;  Ketehum agt.  Ztrega, 
I  &  D.  Smiih'9  R.  566.)    i^;^  We  think  there  is  also  farther  exception  to  the 
aboTe  rule,  which  should  be  made,  which|  although  it  is  contrary  to  one  or  two 
reported  cases,  will^hare  the  effect  to  reconcile  several  others,  and  tend  to  promote 
the  ends  of  justice ;  and  thai  is,  when  new  matter  is  set  up  in  an  answer,  upon 
information  and  beUef,  and  the  answer  is  sworn  to ;  on  a  motion  by  the  plaintiff  to 
strike  the  same  out  as  sham,  upon  affldayits  showing  it  to  be  false,  the  defendant 
should  be  called  upon  to  show  by  affidavit  what  his  information  was,  and  how  it 
was  obtained,  or  hare  the  new  matter  stmck  out.    Among  the  cases  which  are  in 
conflict  with  the  decisions  from  which  the  above  rules  are  extracted,  we  have  se- 
lected the  two  last  decisions,  one  from  the  class  where  the  decision  made  was  wholly 
unnecessary  in  the  case,  viz :   WaUcer  agt.  HewiUf  (11  fV.  R  395 ;)  and  the  other, 
the  Jfanufaektnrs  Bank  of  Roehuter  agt  Biicffcoekf  (14  Pt,  B,  406 ;)  where  the 
learned  justice  remarks,  without  any  call  for  it  in  the  case,  that  a  general  denial, 
whether  sworn  to  or  not,  may  be  set  aside  as  sham ;  and  then  meets,  fully  and 
fairly  presented,  the  question  whether  a  sworn  answer,  setting  up  new  matter,  will 
be  stricken  out  on  motion  as  sham,  and  decides  to  strike  it  out."    Section  162  of 
the  Code  confers  no  authority  upon  the  court  to  strike  out  pleas  sim]^y  as  false. 
Nor  was  there  any  such  practice  before  the  Code.    The  provision  ii  to  strike  out 
sham  and  irrelevant  answers  and  defences.    As  to  trre^evoncy,  this  section  retains 
the  old  practice  of  the  courts  of  expurgating  pleadings  of  irrelevant  and  redundant 
matter  as  practiced  in  the  court  of  chancery,  upon  exceptions  for  irrelevancy,  and 
in  the  supreme  court  upon  motion.    Under  the  old  practice,  a  sJtam  plea  was  a 
special  plea  setting  up  new  matter,  and  tendering  a  fictitious  issue.    It  was  one 
presenting,  apparently,  a  good  defence,  but  which  was,  in  fact,  an  ingenious  and 
subtle  contrivance,  fidse  and  feigned  in  its  essential  particulars.    FcUHiy  was  and 
is  an  essential  element  in  a  sham  pleading.    But  a  false  pleading  is  not  a  sham 
pleading,  unless  it  also  consists  of  new  matter,  and  tenders  an  issue  upon  some  new 
allegations.    The  general  issue  under  the  old  practice  was,  therefore,  never  stricken 
out  as  a  sham  pleading.    We  have  no  general  issue  under  the  Code,  but  it  allows 
what  is  in  part  equivalent — a  general  or  specific  denial  of  the  allegations  of  the  com- 
plaint.   An  answer  confined  to  such  denials  cannot  be  sham  under  any  definition  of 
that  term  ever  received  or  recognized  by  the  courts  or  the  profession.    The  truth  of 
pleadings  not  sham  or  frivolous  is  to  be  tried,  not  upon  affidavits,  but  by  another 
tribunal,  whether  verified  or  unverified.    An  answer  may  be  firivolous  or  sham,  ver- 
ified or  unverified,  and  may  be  struck  out  as  sham,  or  overruled  as  frivolous,  under 
eection  247.    And  when  a  motion  ia  made  to  strike  out  an  answer  setting  up  new 
matter  as  sham,  verified  or  unverified,  and  the  motion  is  not  opposed,  or  is  not  met 
by  affidavit,  showing  that  it  was  put  in  in  good  faith,  together  with  an  affidavit  of 
merits,  it  should  be  granted.    But  where  the  defendant  substantially  re-affirms  the 
truth  of  his  answer,  and  makes  an  affidavit  of  merits,  the  answer  shoidd  stand.    The 
remedy  for  false  swearing  in  such  cases  is  with  the  g^^nd  jury,  and  the  trial  of  the 
truth  or  falsity  of  the  plMdings  belongs  to  another  forum.    {Farmers'  dErc,  Bank  agt. 
Smilhj  15  Eaw,  329.)    A  motion  to  strike  out  an  answer  as  false,  will  be  denied 
where  it  is  founded  on  the  complaint^  which  was  served  without  oath,  and  subse- 
quently verified,  for  the  foundation  of  the  motion.    {See  WhUe  agt.  Bennett^  1  Bow. 
Pr,  R  59.)    {Wwne  agt.  SickUSy  7  How,  217.)    When  an  answtr  contains  a  mere 
denial  of  the  allegations  of  the  complaint,  or  of  some  of  its  material  aUegations,  and 
is  duly  verified^  it  should  never  be  stricken  out    {The  decisions  pro  and  con  vpon 
this  question  reviewed,)    Judges  lihould  not  be  anxious  to  assume  the  responsibility 
of  deciding  questions  of  fact,  as  to  the  truth  or  falsity  of  an  answer,  in  this  way. 
{Qregg  agt  Reader,  15  Om.  371 ;  and  see  Blake  agt  Bldred,  18  How,  240.) 

Irrelevant  amsirert. — ^The  general  rules,  in  ascertaming  whether  matter 
is  redundant  or  irrelevant,  are :  1.  To  inquire  whether  an  allegakion  is  a  mere  repe- 
tition of  what  has  been  said  before.  2.  Whether  it  ii  an  allegation  of  new  matter 
forming  a  necessary  part  of  a  defence  set  up  in  the  answer.  3.  Whether  it  is  a 
necessary  allegation  in  setting  up  a  counter  claim  in  the  answer.  4.  Whether  it  is 
responsive  as  a  denial,  or  as  forming  a  necessary  part  of  a  denial  of  an  allegatiom 
contained  In  the  complaint  If  the  matter  proposed  to  be  stricken  out  is  a  repeti- 
tion of  what  has  been  before  stated,  it  will  be  stricken  out  as  reduudant,  unless  it  is 
a  short  sentence,  in  which  case  the  court  may  deny  the  motion,  although  the  matter 
is  conceded  to  be  redundant    Whenever  the  answer  to  either  of  the  other  three 
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inquiries  (saggested  by  the  above  rules)  is  in  the  a&TmaAy%  the  mattw  will  be 
Btrickea  out  as  iireleTant    Any  allegation  oontained  in  an  answer  which  is  respon- 
sive to  the  complaint,  or  is  a  denial  or  a  necessary  part  of  a  denial  of  anything  in 
the  complaint  contained,  will  not  be  strioken  out  as  redundant  or  irrelevant,  al- 
though the  issue  formed  thereby  would  be  wholly  immaterial    {Eing  agt.  Utica  Ins. 
Co.,  6  Pr.  R  485 ;  Ingenoa  agt  IngtraoU,  1  Codt  R^  102.)    A  defence  will  not 
be  stricken  out  upon  the  ground  that  the  foots  whidi  it  sets  up  might  have  been 
given  in  evidence  under  a  general  deniaL    {EoUnbeek  agt  Okw^  9  Ft.  R.  292 : 
and  tee  Bae  agt.  Lanomr,  18  How.  23.)    Any  allegation  in  an  answer  which  does 
not  put  in  issue  any  portion  of  the  complaint,  and  which  would  not  be  admitted  in  evi- 
dence at  the  trial,  is  irrelevant    (J^cwn  agt  Orvis,  6  Pr.  R.  376.)    (Holmea  and 
IHabrow's  Pt,  224,  226.)    The  court  is  authorised  under  section  152  of  the  Code, 
upon  motion,  to  strike  out  irrelevant  defences ;  and  this  indndes  insufficient  matter 
pleaded  in  mitigation  of  damages.    {Merr  agt  Somftdry,  10  Bow.  128.)    An  answer 
denying  in  iermSj  spedfloally,  each  material  allegation  of  the  complaint,  without 
partiou&fftzlng  the  allegalsons,  is  in  effect  a  general  denial,  and  is  Uierefore  insuf- 
ficient   It  is  not,  however,  sham  or  irrelevani,  and  can  not  be  stricken  out  on  mo- 
tion.   Where  motion  is  made  to  strike  out  an  answer  as  sham  and  iirelevantp  (  Code, 
1851,  §  152,)  and  it  is  neither,  but  insufficient  on  other  grounds,  the  defendant  will 
be  allowed  to  demur,  although  the  time  for  serving  a  demurrer  may  have  expired. 
(Seward  agt  MiOur,  6  Mow.  312.) 


Chapter  IV. — The  reply. 

Section  158,  Beply  when  put  in,  and  what  to  contain. 

154.  WTien  defendant  may  move  for  judgment  upon  an 

answer. 

155.  Demurrer  to  rcpZy. 

§  153.  Beply  when  put  in^  and  what  to  contain.  {Amendment 
of  1860  in  italics.) 

When  the  answer  contains  new  matter,  constituting  a  counter 
claim,  the  plaintiflF  may,  within  twenty  days,  reply  to  such  new 
matter,  denying  generally  or  specifically  each  allegation  con- 
troverted by  him,  or  any  knowledge  or  information  thereof 
sufficient  to  form  a  belief;  and  he  may  allege,  in  ordinary  and 
concise  language,  without  repetition,  any  new  matter  not  incon- 
sistent with  the  complaint,  constituting  a  defence  to  such  new 
matter  in  the  answer ;  and  the  plaintiff  may,  in  all  cases,  demur 
to  an  answer  containing  new  matter,  where  upon  its  &ce  it  does 
not  constitute  a  counter  claim  or  defence ;  and  the  plaintiff  may 
demur  to  one  or  more  of  such  defences  or  counter  daims,  and 
reply  to  the  residue  of  the  counter  claims. 

And  in  other  cases^  where  an  answer  contains  new  matter^  con- 
siituting  a  defence  by  way  of  avoidanccj  the  court  may,  in  its  dis- 
cretion,  on  the  defendants  motion,  require  a  reply  to  such  new  mat- 
ter; and  in  that  case  the  reply  shall  be  subject  to  the  same  rules  as  a 
reply  to  a  counter  daim. 
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^Wliat  is  not  Beisr  matter,  but  a  special  denial.— Where  the 

complaint  aren^  m  an  action  on  contract}  the  sale  and  dellTerj  of  a'bill  of  goods 
on  a  certain  day,  whereby  the  defendant  is  now  indebted,  Jtc.,  and  the  answer  avers 
that  thej  were  purchased  on  a  credit  of  sue  months,  and  that  the  credit  has  not  ex- 
pired, it  is  not  new  matter  in  the  answer  requiring  a  reply,  but  a  special  denieU  that 
the  defendant  is  indebted,  as  alleged  in  the  complaint.  {CHtberi  agt.  Oram,  12  Bow, 
455 ;  and  9ee  MBit  agt  Thvrsbyy  id.  385.)  Where  the  defendant  alleges  matter, 
iprbich,  if  true,  shows  that  the  plidntiff  never  had  a  cause  of  action  against  him  to 
the  amount  claimed  in  the  complaint — ^such  as  the  payment  of  a  large  portion  of 
the  promiasoTj  note,  while  in  the  hands  of  the  payee :  such  matter  does  not  con- 
Btitttta  a  oounter  claim,  and  requires  no  reply.  The  detedant  must  prove  his  pay- 
ments, therefore,  where  no  reply  is  put  in.  {Davidson  agt.  Baningion^  12  Mow.  310.) 
Statements  of  new  matter,  in  an  answer  to  an  action  for  assault  and  battery,  which 
oonnste  entirely  of  circumstances  of  aggravation,  do  not  constitute  a  defence  to  the 
action,  nor  a  amnter  dctim.    {Gifbert  agt.  Bounde,  14  Sow.  46.) | 

Inconsistent  reply* — A  complaint  which  does  not  set  forth  facts  sufScient 
to  a>n8titute  a  simple  joint  Uabllity  of  the  defendants,  but  a  liability  partly  joint 
and  partly  and  principally  several,  is  fatally  defbctive ;  and  it  is  competent  for  the 
defendants  to  avail  themselves  of  the  objection  in  any  stage  of  the  suit— (on  demur- 
rer to  the  reply.)  An  answer  by  one  of  several  defendants  that  the  plaintiff  agreed 
to  take  his  pay,  for  work,  labor  and  materials  claimed,  in  certain  articles  of  prop- 
erty, which  were  purchased  by  the  defendant  for  a  sum  exceeding  the  demand  of 
the  plaintifE^  and  which  were  delivered  '*  as  directed  by  the  plaintiff,'^  is  a  good  an- 
swer, whether  it  can  be  considered  a  counter  claim  or  not.  And  whej^  such  con- 
tract in  the  answer  was  denied  in  the  reply,  for  two  causes,  first,  because  it  was 
incorrect,  and  not  a  true  statement  of  the  whole  transaction ;  and,  second,  because 
the  plaintiff  had  not  sufficient  knowledge  thereof  to  form  a  belief;  heid,  that  the 
reply  was  inconsistent — the  second  cause  overruled  the  first.  For  when,  a  man 
alleges  that  he  knows  nothing  about  the  matter,  his  positive  assertion  in  reference 
to  what  it  was,  or  was  not,  must  go  for  nothing.  A  hypothetical  denial  in  a  reply, 
of  the  peifbrmanoe  of  a  contract  made  by  the  defendant  himself,  was  never  toler- 
ated by  any  system  of  pleading.    {Lewis  agt.  Acker^  11  ffow.  163.) 

Wlien  bad  on  demnrrer.— Where,  in  an  action  upon  a  decree  for  the 
payment  of  money,  it  was  set  up  in  defence,  that  a  conveyance  of  land  was  made 
to,  and  received  by,  the  creditor,  in  satisfaction  of  the  decree ;  and  the  plaintiff 
replied  that  it  was,  upon  the  representation  of  the  defendant,  believed  by  the  cred- 
itor, that  the  g^rantor  had  a  perfect  title  to  the  land ;  whereas  he  had  not  any  title 
or  interest  therein;  Aeid,  that  the  reply  was  bad  on  demurrer.  It  did  not  show  a 
total  want  or  fulure  of  consideration.  ( Winslow  agt.  Bnel,  1 1  How.  373.)  Although 
in  section  153  of  the  Code,  the  statement  "  new  matter,"  "  constituting  a  defence  to 
such  new  matter,"  must  have  been  used  as  *'  defence  "  in  its  more  popular  sense, 
and  therefore  may  include  a  setoff  to  a  set-off^  if  such  pleading  is  admissible;  yet 
it  does  not  follow  that  a  repUcaMon^  replying  a  set-off  in  general  terms  to  a  set-off 
pleaded  in  the  answer,  is  necessary  or  even  proper,  especially  where  the  claims  set 
up  in  the  complaint  and  plea  of  set-off  are  pleaded  in  a  general  way,  and  not  con- 
fined to  some  specified  instrument  or  claim.  Admitting  such  a  replication  to  be 
proper,  but  inwiffkienif  the  remedy  of  the  defendant  is  by  denwrrer — not  by  motion 
to  strike  out  It  is  the  beet  way  to  settle  a  question  of  the  sufficiency  of  a  plead- 
ing. (For  the  same  principle  see  Kneedler  agt.  Sternberg}^  10  How.  67  ;  Stewart  agt. 
J^otviSj  10  Bow.  148.)  A  departure  from  &e  complaint  in  a  reply  to  the  answer  is 
not  a  cause  of  demurrer.    {WhiU  agt  /oy,  6  Kern.  83.) 

Reply  of  discontinuance* — ^In  all  actions  where  the  plaintiff  discord 
tinues,  he  must  enter  an  order  to  that  effeet  with  the  clerk.  The  Code  has  not 
changed  or  superseded  the  former  practice  in  this  respect,  but  has  by  section  469 
preserved  it  Therefore,  where  the  defendant  pleaded  the  pendency  of  a  former 
suit  for  the  same  cause— the  plaintiff's  replication  averring  that  the  former  suit  had 
been  discontinued  by  a  notice  in  writing  served,  ftc.,  was  held  defective  on  demur- 
rer, in  not  stating  that  an  order  of  discontinuance  had  been  duly  entered.  A  reply 
of  diooontinuanoe  of  a  former  suit  without  averring  payment  of  costs  is  good  where  it 
does  not  appear  that  the  defendant  appeared  in  that  suit.  Where  the  defendant 
pleads  the  pendency  of  a  former  suit,  the  plaintiff  may  discontinue,  and  his  reply  of 
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discontintianoe  will  be  a  good  answer  to  the  plea.    {AveriU  agt  Po/tefMrn, 
appeals^  10  How,  85.) 

Aeply  to  amended  antwer. — Where  an  answer  and  demurrer  on  one 
paper— the  demurrer  immediatelj  following  the  answer — were  served,  and  a  replj 
served  to  the  answer  and  the  demurrer  noticed  for  argument,  but  before  the  expi- 
ration of  the  twenty  days  from  the  service  of  the  reply  an  amended  answer  ^wbm 
served,  being  an  exact  copy  of  the  -original,  except  the  demurrer  which  was  leA 
off'-held,  that  the  pUuntifT  was  not  bound  to  reply  to  the  amended  answer.  The 
reply  abready  served  was  sufficient — ^the  answer  in  &ot  was  not  amended.  (Baufard 
agt.  Mich.  SoMem  HR  Co,,  5  Eow,  S06.) 

All  ansirer  merely  del ensire^  not  subject  to  demurrer. — 

It  was  held  in  iSoiMi^  agt  Lutk,  (1  Bow.  430,)  that  the  true  construction,  grammatical 
as  well  as  legal,  of  section  163,  gives  a  demurrer  to  an  answer  in  all  cases  of  in- 
suficieney,  whether  it  appears  in  a  denial  or  in  new  matter.    And  it  was  ateo  held 
in  Ebpkins  agt  JSvertU,  (6  How.  1&9,)  that  a  demurres-  will  lie  to  a  denial  in  an 
answer  as  wdl  as  to  new  fnaUer.    And  it  was  also  held  in  Wiener  agt  IM,  (9  Bow. 
143,)  that  an  answer  containing n€v  vuUter  which  doee  not  constitute  e^cownUr  dadm^ 
may  nevertheless  be  demurred  to  for  inevffideney.    The  same  was  held  in  Kneedler 
agt.  SienAergh,  10  Bow.  6*7 ;  Seward  agt  MiUeTf  16  Bow.  312 ;  Boeooe  agt.  Maiaon, 
7  Bow.  121 ;    Nbxon  agt  BenUey,  1  Bow.  316 ;    Bogardue  agt  Parker,  7  Bow.  305 ; 
and  Arihwr  sgt  Brocke,  14  Barh.  633.    But  in  Simpeon  agt  Loft,  (8  Bow.  234,)  it 
was  held  that  a  reply  or  demurrer  can  be  interposed  to  an  answer  only  when  the 
answer  contains  new  matter  constituting  a  "  counter  claim."    Also  in  Loomis  agt 
JDorehimer,  (8  Bow,  9,)  it  was  held  that  the  plaintiff  is  not  authorized  to  reply  or 
demur  to  an  answer  which  does  not  contain  new  nuUUr  by  way  of  defence.    So  in 
Thomae  agt  Harrop,  (7  How.  67,)  it  was  held  that  a  plaintiff  cannot  demur  to  an 
answer,  which  does  not  purport  to  do  more  than  deny  some  of  the  allegations  of  the 
complaint.    The  answer  must  set  up  new  matter  constituting  a  defence,  and  requir- 
ing a  reply,  to  authorize  a  demurrer.    {And  eee  Nichole  agt  Boerum,  6  Abb.  290 ;  and 
to  the  same  effect  is  SiUiman  sgt.  Eddy,  8  Bow.  122 ;  People  agt.  Banker,  8  How, 
268 ;  Sooaa  agt  The  Sa/itgeriiee,  <Crc.,  Turnpike  Co,,  8  Bow.  237 ;  Qvin  agt.  Cham- 
here,  1  Duer,  673;  Biehimyer  agt  Baskine,  9  How.  481 ;  Myatt  agt.  Saraioga  Couniy 
Mut.  Ins.  Co.,  9  Bow.  488;  BuseeU  agt.  Spear,  6  Bow.  146.)    And  in  Smiih  agt. 
Qreenin  (2  Scmd,  701),  it  was  held  that  the  plaintiff  can  demur  to  an  answer  only 
for  defects  in  respect  of  the  new  matter  set  up  therein  by  way  of  avoidanoei    Im- 
material matter  cannot  be  demurred  to.    And  it  was  held  in  Watson  agt  Busaon 
(1  DwT,  242),  that  mere  irrelevancy  in  an  answer  is  not  ground  for  demurrer :  that 
when  the  answer  contains  irrelevant  matter,  and  is  demurred  to,  if  it  contains  a 
good  defence,  which  can  be  separated  fVom  the  irrelevant  matter,  the  demurrer 
cannot  be  sustained.    To  a  mere  answer,  which  sets  up  no  counter  claim,  but 
merely  defensive-Hiuch  as  alleged  payment  of  a  note  before  its  transfer — ^no  reply 
or  demurrer  is  necessary,  and  none  is  admissible.  {ReHay  ag^  Thomas,  1 1  Bow.  266.) 
An  answer  which  does  not  set  up  any  new  matter,  but  merely  denies  conclusions  of 
law,  is  insufficient  and  frivolous.    And  before  the  amendment  (^section  153  of  the 
Code  (1857),  the  plaintiff  was  not  confined  to  his  remedy  by  motion;  he  might,  in 
all  cases,  demur  to  an  answer  for  insuMciency.    But  since  the  amendment  of  section 
1 53,  the  plaintiff  can  only  demur  to  an  answer  when  the  same  contains  new  matter; 
leaving  him  to  move  for  judgment  where  the  answer  is  frivolous,  or  to  raise  the 
question  at  the  trial    {Gilbert  agt  Cov^  16  Bow,  34.) 

A  demurrer  ivtll  not  lie  to  part  of  an  entire  defence.— 

A  demurrer  will  not  lie  to  a  part  of  an  entire  defence.  As,  where  the  plaintiff 
selected  from  the  answer  several  sentences,  forming  a  part  of  the  statement  of  one 
entire  ground  of  defence,  and  demurred  to  that,  and  replied  to  the  residue ;  demur^ 
rer  was  overruled.  {CM  agt  Dratee,  4  Bow.  413.)  And  an  answer  which  sets  up 
a  counter  claim  is  not  demurrable  because  it  is  not  an  answer  to  the  whole  of  the 
cause  of  action  alleged  in  the  complaint    {Alien  agt.  Baskins,  6  Ihier,  332.) 

Wlien  tlie  previous  pleading  of  the  adversary  may  be 
attacked  on  demurrer.-— A  party  whose  pleading  is  demurred  to,  may 
now  go  behind  it,  and  attack  the  previous  pleading  of  his  adversary,  when  it  is  de- 
fective in  substance,  and  have  judgment,  as  formerly,  in  his  favor,  notwithstanding 
the  defects  in  the  pleading  demurred  to.    The  new  matter  constituting  a  defence  in 
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aa  «08wer  xmder  the  Oode,  meftos  some  fisbct  which  the  pUuntiff  is  not  bound  to 
proTe,  in  the  first  Instanoei  to  establish  his  cause  of  action,  and  which  goes  in  avoid- 
ance or  dischaige  of  the  cause  of  action  alleged  in  the  complaint.  (Stoddard  agt 
Ommdaga  An,  OonfertncSf  13  Barb.  673.)  Where  the  defendant  clMms,  upon  de- 
muiTer  to  the  answer,  that  the  oomplavnt  is  defective,  he  must  be  held  under  section 
148,  to  have  waived  all  objections  to  the  complaint,  not  answered  or  demurred  to, 
except  the  question  of  jurisdiction  and  tiie  sufficiency  of  the  cause  of  action. 
(Fbople  agt  Banker,  8  Haw.  S68.) 

Wlieu  usury  §et  up  as  a  defence. — When  usury  is  set  up  in  an 

answer  to  an  action  on  a  note,  without  specifying^  whether  it  is  a  defence  or  counter 
daim,  it  will  be  held  to  be  a  strict  defence ;  and  where  no  reply  in  such  case  is  put 
in,  the  answer  cannot  be  taken  as  true  for  the  want  of  a  reply.  (BurraU  agt.  De 
Groot,  6  Duer,  379.) 

§  154.  When  (UfendatU  may  rnove  for  judgment  up(ma^ 
If  the  answer  contain  a  statement  of  new  matter  constituting 
a  defence,  and  the  plaintiff  fail  to  reply  or  demur  thereto  within 
the  time  prescribed  by  law,  the  defendant  may  move  on  a  notice 
of  not  less  than  ten  days  for  such  judgment  as  he  is  entitled  to 
upon  such  statement,  and  if  tfa»  case  vequire  it,  a  writ  of  inquiry 

of  damages  may  be  issued. 

Judgaient  for  irant  of  a  reply.— Where  the  plaintiff  had  ten  days 
to  reply  to  the  answer  on  payment  of  $10  costs ;  and  instead  of  serving  his  reply 
and  paying  the  costs  within  the  time,  he  noticed  the  cause  for  trial  at  the  circuit, 
without  a  reply ;  JieJd,  on  motion  for  judgment  for  want  of  a  reply,  that  the  plaintiff 
pay  the  costs  of  the  circuit — the  $10  before  ordered,  and  $10  costs  of  this  motion, 
and  serve  his  reply  in  three  days.  {Jfonteearbole  agt  Jfwndd,  16  How.  141.)  Where 
an  answer  merely  denies  the  facts  set  up  in  the  complaint,  and  contains  no  state- 
ment of  new  matter,  constituting  a  defence,  the  plaintiff  is  not  bound  to  reply  there- 
to. The  defendant  cannot  in  such  case  more  for  judgment  for  want  of  a  reply ;  bnt 
his  remedy  is  to  notice  the  cause  for  triaL  (Biissel  agt  l^aeoTf  5  Bow.  146.)  Wliere 
the  defeodant  omits  to  move  for  judgment  dismissing  the  complaint,  under  section 
154  of  the  Code,  such  omission  does  not  preclude  him  from  moving  for  such  a  judg- 
ment at  the  trial.  (Bridge  agt.  Fayaon^  6  Sand.  210.)  B  aeems,  that  in  an  action 
under  the  Code,  the  complaint  may  be  upon  the  original  demand;  and  if  the  statute 
of  limitations  is  interposed  as  a  defence,  the  new  promise  or  acknowledgment  may 
be  given  in  evidence  to  avoid  it  without  being  alleged  in  the  pleadinga  (Esaelsiyn 
agt  Weeks,  2  Kern.  636.) 

Interpretation  of  section  154. — Section  164  should  have  been 
amended  when  tiie  153d  section  was  amended,  by  striking  out  the  word  **  defence," 
and  inserting  **  counter  daim."  But  taking  section  164  as  it  stands,  its  only  legal 
effect  is  to  declare  that  the  defendant  may  apply  for  judgment,  when  the  plaintiff 
omits  to  reply,  or  demur  to  an  answer  requiring  a  reply  or  demurrer.  (Richtmyer 
agt.  Haekins,  9  How.  i»\\  eeeaiao  WUliams  agt  Upton,  8  How.  205.)  Sections  153 
and  168  of  the  Code  having  been  amended  in  1852,  leaving  section  154  standing  as 
it  did  in  1851,  fUll  effect  cannot  now  be  given  to  the  latter  section ;  it  being  in  con- 
flict with  section  168,  the  latter  must  prevail.  Section  164  must  be  considered  a 
dead  letter,  unless  confined  to  answers  containing  new  matter  constituting  a  counter 
daim.    (MyaU  agt  Saraitoga  CowUy  Mat  Ins.  Co,,  9  How.  488.) 

Reply  to  nuirtter  as  a  defence  otber  than  a  set*off.— Where 
the  defendant  in  his  answer  sets  forth  a  cause  of  action  arising  upon  contract  other 
than  that  which  constitutes  a  set-off,  the  plaintiff  may  reply  any  &ct8  which  would 
have  constituted  a  defence,  had  the  defendant  sued  the  plaintiff  for  such  cause  of 
action.  If  the  plaintiff  brings  his  action  upon  a  note,  and  the  defendant  states  a 
cause  of  action  constituting  a  set-ofl|  and  the  plaintiff  has  another  cause  of  action 
which  would  constitute  a  set-off  to  the  defendant's  claim,  had  the  defendant  brought 
aa  action  upon  the  cUum  he  set  ofi^  the  plaintiff  may  repfy  his  other  cause  of  action 

18 
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tt  aflot-off and  i^/lmMto  ttie  dafen^bot's  ael-off;  wldob,  mdar  leetioB  158  <tf  Hie 
Code,  wlU  ooutttato  a  d^mkcn  to  the  new  matter  in  Ibe  mogmm.  The  '•ourt,  mider 
the  pfeeont  ayBtem  of  pleading,  must  take  notioe  of  <9«itoUe  .m^<2^  and  d^mom  as 
weUaalegaL    (JOfar  agl  Xcwm,  «  iOw.  SM.) 

§  1^.  Demurrer  io  reply. 

If  a  reply  of  the  plaintijBF  to  any  defence  set  op  by  the  an- 
swer of  the  defendant  be  insufficient,  the  defendant  may  demur 

thezieto,  and  shall  state  the  grounds  thereo£ 

drmmd  of  ^Aemmrrer  to  he  vCated. — A  paitty  oan  onlj  demur, 
where  the  ground  of  the  demurer  appears  on  the  faoe  of  the  comphunt  In  so 
demurring,  the  part7  must  state  the  ground  of  demurrer  on  which  he  reliee,  and 
•oan  only  obtain  judgmanl  Jbr-^  eaumwkUtdli^ihe  demmrrer,  (Wikftn agt.  Mayor, 
dx.f  15  Bono,  600.)    It  seems  that  this  decision  will  apply  equal^  to  reply. — £d. 

What  Is  an  insnf ficient  reply  ?— A  departure  from  the  complaint 
in  a  reply  to  the  answer,  is  not  a  oauae  trf*  demurrer  under  tiie  Code.  (White  agt. 
Jay,  3  Kertk  83.)  Prior  to  the  Code,  a  demuirer  would  lie  for  departure  in  piec- 
ing; but  is  a  demurrer  authorised  by  the  Code  for  such  fault  in  pleading  7  This 
depends  upon  the  constmetion  that  shall  be  giTsn  to  the  wond  *'insufficieBt,"  as 
used  in  section  166.  This  term  is  found  in  equity  pleading  and  practice.  An 
answer  wss  said  to  be  insufficient  when  it  did  not  oontidn  a  ftiU  discorery  as  to  the 
facts  stated  in  ihe  bill ;  and  the  complainant  could  eacospt'lo  the  answer  for  msiiffi- 
ciency.  He  could  not  so  except,  unless  the  answer  was  required  to  be  upon  oatli. 
As  used  in  the  Code,  I  suppose  it  has  reference  to  the  matter  stated  in  the  replica- 
tion, and  whether  the  facts  there  stated  constitute  a  good  answer  to  the  facts  stated 
in  the  answer.  H*  such  is  the  meaning  of  4be  term  as  used  in  the  Code,  it  is  obvi- 
ous, I  think,  that  Che  replication  in  the  present  ease,  containing  matter  which 
entirely  avoided  the  defence  set  ^p  in  the  answer,  was  not  bad  for  insufficiency. 
Per  Martin,  J.    (WfUledigt.  Joy,  3  £em,  83:) 


ChapthUi  V. — General  rules  of  pleading, 

Sectiok  156.  What  pleadings  to  be  verified. 

157.  Verification  of  pleadings. 

158.  How  to  state  an  account  in  pleading. 

159.  Pleadings  to  be  liberally  construed. 

160.  Irrehvani  or  redundant  Tnaiter  to  be  stricken  out. 

161.  Judgment^  how  to  be  pleaded. 

162.  Chnditions  precedent^  how  to  be  pleaded. 
168.  Private  siatu;teSy  how  to  be  pleaded. 

164.  Libel  and  slandsr^  how  stated  in  complaint. 

165.  Answer  in  such  cases, 

166.  In  43uUions  to  recover  property  distrainad  for  damoge, 

answer  need  not  set  forth  titis. 

167.  What  causes  qf-aetion  may  be  joined  in  4he  same 

action. 

168.  AMegatiou  notdenied ;  when  tolke  deemed  true. 

§  156.  Whai  pleadings  to  be  verified. 

Every  pleading  in  a  court  of  record  must  be  Bubscribed  by 
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the  part  J,  or  hki  attornej,  and  ^hen  any  pleading  is  verified, 
every  sabflequ^it  pleading,  exoept  a  demurrer,  must  be  verified 
alaa 

^ThAt  H  «  wafcMUluent  pleadlltfT--"  Subsequent  pleading,"  in 
Bection  Jbi6  of  tha  Qode,  meaos  aab^e^uent  in  tbe  ordcor  of  pleading.  An  amende^ 
complaint  cannot  be  called  a  subsequent  pleading,  when  spoken  of  with  reference 
to  a  previously  serred  answer.  An  order  pf  .a  justice  of  this  cour^  staying  proceed- 
ings twenty  day%  wh.en  served  with  the  affidavit  on  which  it  was  granted,  though 
uoacoompa  nied  by  a  notice  of  motion,  cannot  be  treated  as  a  nuQiiv.  The  proper 
remedy  is  by  motion  to  vacate  or  set  aside  the  order.  {EemjpiMtead  agt.  Eempstead^ 
*l  Mow.  8.)  Any  pleacUng  verified  by  oath  requires  all  subsequent  pleadings  thereto, 
(except  demurren,)  to  be  likewise  verified  whether  the  complaint  is  verified  or  not 
iJjwi  agt  JakewoffMf  i  Bow.  IS6.) 

€ompl»liit*mi«t  1MB  reirille4  to  re%iiim  »  rerlljl^aii- 

surer* — Where  a  complaint  is  served  without  verification,  aud  the  anawer,  deny- 
ing the  material  allegations  of  the  complaint,  but  setting  up  no  new  matter,  is  al^o 
serred  without  verification,  the  plaintiff  cannot  subsequently,  on  an  affidavit  of 
verification  of  the  complaint  merely,  move  to  strike  out  the  imswer  as  false.  To 
protect  himself  i^gainst  a  false  answer,  denying  his  aJlentions,  he  must  ass^t  them 
under  oath.  It  aeetTU,  that  on  a  motion  to  strike  out  an  answer  as  false,  it  must 
)oe  shown  affirmatively  by  affidavit,  other  than  an  iiffidavit  of  verification  of  the 
complaint,  that  the  answer  is  false.  ( White  tigL  Benn^  t  ffow.  59.)  But  where 
\>oth  the  complaint  and  answer  are  defective  in  their  verifica^pu,  the  gnawer  wiU 
be  allowed  to  stand,    (fionk  of  Maine  agt  Buel^  ffouj.  311.) 

Mediamioi^  Ucb  law.— The  notice  required  by  the  aot  of  1851,  as 
amended  in  196^  to  create  a  lien,  must  be  venfled  in  the  «ame  way  as  a  pleading 
under  the  Oode.    (OtaUwagt  Wood,  3  K  D,  SmtOi,  «61) 


.    §  157.   VarificaUon  of  pleadings. 

The  verification  must  be  to  the  effect  that  .the  same  is  true 
to  th^  knowledge  of  the  person  making  it,  except  as  to  those 
matters  stated  pn  information  and  bdief,  and  as  to  .tfhose  mat- 
ters he  believes  it  to  be  true,  and  must  be  by  the  affidavit  of  the 
part/,  otr,  if  these  be  several  parties  united  in  interest  and  plead- 
ing together,  by  one  at  least  of  such  parties  acquainted  with  the 
facts,  if  such  party  be  within  the  county  where  the  attorney  re- 
sides, and  capable  of  making  the  affidavit  The  affidavit  may 
also  be  made  by  the  agent  or  attorney,  if  the  aetion  or  defeuce 
be  founded  upon  a  written  instrument  for  the  payment  of  money 
only,  and  such  instrument  be  in  tiie  possession  of  the  agent  or 
attorney,  or  if  all  the  material  allega^oi;^  of  the  pleading  be 
within  the  personal  knowledge  of  the  agent  or  attorney.  When 
the  pleading  is  verified  by  any  other  person  rtban  the  party,  he 
shall  set  forth  in  the  affidavit  his  knowledge,  or  the  grounds  cxf 
his  belief  on  the  subject,  and  the  reasons  why  it  is  not  made  by 
the  party.  When  a  corporation  is  a  party,  the  verification  may 
be  made  by  any  offieer  tiiereof ;  and  when  the  state  or  any  of- 
ficer thereof  ii^  its  behalf  is  a  party,  thi^  verification  may  be 
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made  by  any  person  acquainted  with  tlie  &c\8.  The  verifica- 
tion may  be  omitted  when  an  admission  of  the  truth  of  the  alle- 
gation might  subject  the  party  to  prosecution  for  felony.  And 
no  pleading  can  be  used  in  a  criminal  prosecuticm  against  the 
party,  as  proof  of  a  fact  admitted  or  alleged  in  such  pleading. 

I^awft  of  1M4«— 'Mn  act  in  reHaUon  to  pleadinff$^  in  eourtt  (/  record,  pa»ed 
March  23,  1864.  g  1.  The  yeriflcfttioD  of  any  pleading,  m  any  court  of  reoord  in 
this  state,  may  be  omitted  in  all  caaea  where  the  fMurty  odled  upon  to  verify  would 
be  privileged  from  testifying  as  a  witness  to  the  truth  of  any  matter  denied  by  such 
pleading.    §  2.  This  act  shall  take  effect  immediately." 

Insuf  fftcient  rerif  icatf  on  by  p«irties«— A  wer^ieaikm  to  a  complaint 

as  follows :  '*  A.  B.,  the  above  plaintifT,  being  duly  sworn,  sayi  the  above  com- 
plaint is  substantially  true  of  his  own  knowledge,"  is  defective.  (Waggoner  agU 
Brown^  8  How.  212.)  The  verification  of  a  complaint,  "  that  he  had  read  the  com- 
plaint, and  that  the  same  was  true  according  to  the  best  of  hia  knowledge  and  be- 
lief;" held^  to  be  no  verification  under  section  167  of  the  Code,  even  if  made  by  the 
party,  much  less  if  made  as  attorney  or  agent,  when  the  meant  of  knowledge  should 
be  set  forth.  ( Van  Some  agt  Monigomory,  6  Sow,  238.)  An  affidavit,  verifying  a 
complaint,  which  merely  states  that  the  complaint  ia  true,  without  stating  that  it  ia 
true  to  the  knowledge  of  the  party  making  the  affidavit,  is  substantially  defective.  A 
defendant,  in  sueh  a  case,  may  serve  an  unveitAed  answer.  If  the  plaintiff  refiues 
to  receive  the  answer,  and  enters  up  judgment,  the  latter  wUl  be  aet  aade  for  irregu- 
larity. (WtUiamea^  Biel,  11  Sow.  374.)  The  verificaUon of  a^  complunt  should 
follow  the  language  of  the  Code  (^  167)  in  the  essential  form  there  given ;  and  not 
take  special  pains  to  state  somethmg  a  little  diffiMrent  as  an  equivalent  Where  the 
party  says,  '*  that  he  knows  the  oontenta  of  the  foregoing  oomplaint,  and  that  the 
same  is  true,  except,"  Ac,  it  is  insufficient  He  should  state  that  the  same  is  true  to 
Hie  knowledge  of  the  party,  except,  Ac.  {TibbaUt  agt  Sel/ridge,  12  Bow.  64.)  An 
affidavit,  without  a  venue,  verifying  a  complaint,  taken  before  a  commissioner  of 
deeds,  whose  residence  is  not  mentioned,  is  a  niuUiiy.  No  presumption  arisea  that  an 
affidavit  has  been  made  at  any  particular  place.  A  derandant  ia  not  bound  to  re- 
turn such  a  complaint  aa  defective.  He  may  serve  his  answer  without  a  verification. 
{Lane  agt  Morse,  6  How,  394.)  It  is  irregular  for  a  complaint  to  be  sworn  to  before 
the  ptcSnUJTs  attorney,  but  it  cannot  be  treated  as  a  nuKty.  The  defendant'a 
remedy  should  be  by  motion  (the  first  opportunity)  to  set  it  aside.  {Giknore  agt 
Esmpstead,  4  ffow,  163 ;  and  see  to  the  same  effect,  Anon.,  id.  290.)  [It  waa  held  in 
Southworth  agt  Curtis,  (6  How,  271,)  that  where  a  plaintiff,  in  verifying  a  complaint, 
swears  positively  that  it  is  true,  except,  Ac.,  it  is  in  law  swearing  that  it  is  "  true  to 
the  knowledge"  of  the  plaintiff;  aa  required  by  section  167  of  the  Code.  But  this 
decision  appears  not  to  have  been  followed,  and  is  in  effect  overruled  by  subsequent 
decisions.]  Where  an  answer  to  a  oomplaiDt,  in  an  action  against  the  maker  and 
two  indorsers  of  a  promissory  note,  is  verified  by  one  of  the  defendants  oniy,  it  ia 
insufficient  in  the  verification.  There  are  three  distinct  causes  of  action  in  sucli  a 
case;  and  the  d^endants,  though  they  mav  have  a  common  defence,  their  interesta 
are  not  united  or  join^  and  each  must  defend  for  himself.  Of  couiae,  each  should 
verify  his  answer,  whether  put  in  unitedly  or  separately.  Such  an  answer  cannot 
be  returned,  because  the  verification  as  to  one  of  the  defendants  ia  good ;  but  the 
plaintiff's  attorney,  if  he  does  not  intend  to  waive  his  rights  ahould  give  the  defend- 
ant's attorney  prompt  notice  that  he  insists  upon  an  answer  verified  by  all  the  de- 
fendants. By  keephig  the  answer  some  forty  days,  without  giving  any  notice,  he 
waives  his  right  to  insist  upon  any  d^eot  {n  the  miode  of  verification.  {HvU  agt 
Baa,  14  Bow,  306.)  The  practice  of  moving  to  set  aside  an  answer  for  want  ot  a 
sufficient  veriflcaiion  is  not  to  be  commended,  although  it  may  not  be  improper. 
Where  the  verification  is  so  clearly  defective  tiiat  the  attorney  ia  willing  to  take  the 
risk  of  treating  it  aa  insufficient,  the  better  practice  is,  promptiy  to  return  the  an- 
swer, with  the  ZMflons  for  not  receiving  it  If  it  be  dofi^  whether  the  verifica- 
tion is  sufficient  or  not,  it  is  better,  generally,  to  make  no  question  about  it,  and 
treat  it  as  soffldent    (WiBan  agt  Oilman,  13  Bow.  226.)    In  an  action  against 
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hnsbftiid  and  wife,  to  set  aside  a  deed  of  lands  made  to  the  wife  by  her  father,  as 
firaudnlent  against  the  creditors  of  the  &ther,  Ac.,  the  amwer  of  the  defendants 
should  be  verified  (the  complaint  being  verified)  by  the  wifty  as  well  as  the  husband. 
She  has  a  separate  interest  and  estate  from  the  husband.  ( Yovmgs  agt  Sedy^  12 
Sow,  395;  andfe«  Andrews  9^  Storms^  fi  Somd.  609.) 

Sufficient  verification  by  parties.— -Where  the  answer  states 
noUung  on  information  and  belief  aod  the  affidavit  of  the  defsndant,  verifying  the 
Answer,  states  that  his  answer  is  true  to  his  knowledge,  without  adding  the  words, 
'^  except  as  to  the  matters  therein  stated  upon  information  and  belief^  and  that  as 
to  those  matters  he  beUeves  it  to  be  true,'*  it  is  a  sufficient  verification  under  the 
Oode.    (JETtiuhiitf  agt  Kipp,  1  Dunr,  692;  and sm  iTorvMS agt.  2V^,  4  AJbb,  232.) 

Insufficient  reriflcation  by  attorney  or  agent.— The  157th 
section  of  the  Oode  ^  which,  it  seems,  there  was  an  attempt  to  accomplish  quite 
too  much,)  commences  by  prescribing  what  shall  be  the  tenor  of  the  affidavit  by 
which  the  pleading  is  to  be  verified,    2d.  In  what  cases  the  same  verification  may 
be  made  by  a  person  other  than  the  party.    These  are  distinctly  specified.    And, 
3d.  That  **  when  the  pleading  is  verified  by  any  other  person  than. the  party,  he 
shall  set  forth  in  the  affidavit  his  knowledge,  or  the  grounds  of  his  beli^,  on  the 
sabject,  amd  the  reasons  why  it  is  not  made  by  the  party."    This  requirement  is 
applicable  to  aU  cases  of  verification  by  an  agemi  or  aUorney,    That  is,  in  order  to 
dispense  with  a  verification  by  the  party,  the  person  who  makes  the  affidavit,  stat- 
ing that  the  facts  set  forth  in  the  pleading  are  true  of  his  own  knowledge,  must 
sti&te  whai  knowledge  he  has  on  the  subject ;  and  when  he  s*tates  that  he  believes  the 
facts  alleged  upon  information  and  belief  to  be  true,  he  must  state  the  grounds  upon 
which  his  belief  is  founded ;  and  then,  in  addition  to  this,  he  must  go  on  and  state 
why  he  makes  the  affidavit,  and  not  the  party.    And  the  case  where  a  pleading  is 
founded  upon  a  written  instrument  for  the  payment  of  money  only,  and  is  in  the 
possession  of  the  attorney  who  makes  the  verification,  is  no  exception  to  the  rule. 
\8ee  SmOh  sgt  BoserUhaH  11  ffow,  442,  adverse,)  (Meads  agt  Gleason,  13  ffow.  309.) 
Where  the  verification  of  a  pleading  is  not  made  by  the  party,  the  agent  or  attorney 
by  whom  it  is  made  must  state  his  knowledge  on  the  subjeot,  or  when  there  are  facts 
stated  upon  information  and  belief,  the  grounds  of  his  belief.    In  every  case  where 
the  verification  is  so  made,  so  far  as  the  agent  or  attorney  speaks  of  his  own  knowl- 
edge, he  must  state  what  knowledge  he  has ;  and  when  he  speaks  of  his  belief)  he 
most  state  the  grounds  of  such  beliefl    Although  the  possession  by  the  attorney  of 
promissoiy  notes  sued  upon,  will  authorize  him  to  verify  the  complaint,  yet  the  mere 
statement  of  that  fact  in  the  verification  is  not  sufficient    (T^sadweU  agt  ilu^e^ 
10  Bow.  184.)  Where  the  verification  of  a  complaint  is  made  by  the  attorney  instead 
of  the  party,  the  reasons  must  be  stated  why  it  is  not  made  by  the  party.    {CodSy 
§  157.)    The  omissiou  to  give  such  reasons  being  a  defect  upon  the  fiEMse  of  the  veri- 
fication, the  defendant  is  at  liberty  to  treat  the  complaint  as  if  it  were  not  verified, 
and  to  put  in  his  answer  without  oath,  and  such  is  the  proper  course  for  him.    A 
motion  is  unnecessary.    {FUch  agt  Bigelow,  5  Mow.  237.)    Where  the  plaintififs' 
attorney  verified  the  complaint  in  this  way — "  that  the  action  is  founded  on  an  in- 
strument for  the  payment  of  money  only,  which  instrument  was  in  his  possession  as 
attorney  for  the  plaintiffii,  neither  of  whom  were  residents  of  Erie  county,  where 
the  attorney  resided,  nor  was  either  of  them  capable  of  making  the  affidavit  verify- 
ing the  complaint ;"  heid^  that  the  verification  was  insufficient,  for  the  reason  that 
the  attorney  did  not  set  forth  *'his  knowledge,  or  the  ground  of  his  belief,"  on  that 
subject,  which  is  required  by  the  Code.    (Buibbard  agt.  Kationai  Pro,  Ins,  Co.,  11 
Bow.  149 ;  see  also  Stannard  agt  MaUicey  7  Bow.  4.)  The  verification  of  a  complaint 
i^ould  follow  the  language  of  the  Oode  (§  157)  in  the  essential  form  there  given ; 
and  not  take  special  pains  to  state  something  a  little  different  as  an  equivalent 
Where  the  party  says,  "  that  he  knows  the  contents  of  the  foregoing  complaint, 
and  that  the  same  is  true  except,"  Ac,  it  is  insufficient    He  should  state  that  the 
same  is  true  to  (he  knowledge  of  the  party,  except,  Ac.    (This  agrees  with  WUliams 
Bgt,  Biel  A  Granger,  11  Bow,  Ft.  R  374.)    (Jmals  agt  Sdfiridge,  12  Bow,  64.) 
This  last  case  was  a  verification  by  an  attorney  of  the  plaintiflk.    In  an  action  or 
defence  founded  upon  a  written  instrument  for  the  payment  of  money  only,  where 
such  instrument  is  in  the  possession  of  the  agent  or  attorney  of  the  party,  the  agent 
or  attorney  who  verifiM  the  pleading  (under  section  157  of  the  Code)  must  state 
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tbat  he  iMtf  poMMlotf  of  fbe  i&Biratamnt  descilbed  in  the  p1«fiding ;  f&at  it  itf  ineon- 
yeftt«fkf  tot  any,  or  some  reaaon  (tb  be  rtated),  to  procure  tte  verffleatioft  of  the 
patty ;  and  also,  wha^  knowledge  he  baB,  if  any,  or  grotinde  to  beliete  that  the 
xfiltten  inetnunentiB  genuine,  M  th«t  he  knows  the  signature  of  the  party,  or  ha 
has  admitted  it,  or  any  other  atpptopriace  fliot  on  the  Aobject.  A  Tery  alight  reasott 
will  obyioiialy  suffiee.  Bnl  in  the  laige  class  of  aotioaa  and  defenoeS)  not  foQBded 
iqx>n  written  instamtteBtB,  ibr  the  paynient  of  noney,  provision  ia  nuide  asides  from 
the  yerification  of  the  pleftdingB  by  tbe  party,  in  tint  portion  of  aeotion  167  which 
reads,  '*  or  if  all  the  auLterial  allegatiims  of  the  pleai^iBgft  be  within  the  personai 
knowledge  of  the  agent  or  ftttoney."  Under  this  elaioae,  general  or  spedal  agents 
of  any  party,  baling  Actual  peraonal  knowledge  of  the  matter  stated  or  alleged  ia. 
the  pleading,  may  in  all  cases  verify  the  same,  to  the  same  effect  as  the  party.  But 
In  making  such  veriflc&tfon,  the  agent  or  attorney  ttnst  show,  or  state  his  character 
as  agent,  the  nature  of  his  agency,  so  as  to  ghow  (hat  his  knowledge  grew  out  ot^ 
or  pertained  to  his  business  or  tmst,  and  must  state  his  knowledge,  or  the  grounda 
of  his  belief  in  respect  tb  the  anegations  of  die  pleading,  and  i^y  it  is  not  made 
by  the  party.  Because  one  man  is  agent  for  some  purposes  for  another,  he  is  not 
thereby  qualified  to  rerify  all  complaints  or  answers  for  such  principal.  Howeyer 
convenient  it  might  be  in  practice  under  the  Code,  an  sgency  to  verify  pleadings 
will  hardly  answer.  The  verification  of  the  answer  by  the  agent  in  this  case  was 
held  defective  on  two  grounds :  1st.  It  did  not  ^ow  in  what  way  or  to  what  ex- 
tent ho  was  agent,  or  for  what  purpose.  3d.  That  the  agent  did  not  profess  to 
have  any  kncv^edge,  or  did  not  state  any,  in  respect  to  the  "material  allegations** 
of  the  pleading.  A  pcertY  in  tiliis  clasn  of  actions,  may  verify  a  pleading  upon  in- 
formation  and  beNef,  but  the  verification  at  all  by  an  age»%  depends  upon  the  fact 
that  "  all  the  material  allegations  of  the  pleading  are  within  his  personal  knowl- 
edge.*^ And  this  iiB  so,  although  ttle  perty  and  his  attorney  or  agent  reside  in  dif- 
ferent counties.  {BoeUm  Lowmotiw  Works  agt  Wright,  16  How.  353.)  In  this 
case,  the  verification  of  the  Complaint  and  the  answer  were  made  by  the  respectire 
attorneys,  upon  hiformation  and  belief,  without  slating  any  gronndu  therefor,  and 
both  held  to  be  instiifficimt  The  a%Mer,  therefore,  was  permitted  to  stand.  {Bank 
of  State  of  Maint  agt  Bwi^  14  How.  311).  The  person  making  the  verification  of  a 
pleading,  (when  not  ^e  party,)  should  specifically  set  forth  therein  his  knowledge 
of  each  material  fact  tftated  in  the  plea<£ng,  or  the  grounds  of  his  belief  of  the  truth 
of  the  allegations  of  the  same ;  and  so  far  as  he  speaks  of  his  own  knowledge,  he 
must  state  what  knowledge  he  has;  and  when  he  speakd  of  his  belief^  he  must 
Etate  the  sources  of  his  infonnation  as  weU  as  the  grounds  of  his  belief  The  usual 
affidavit  that  the  pleading  is  true,  Ac.,  in  the  language  of  the  Code,  although  no 
allegation  is  stated  in  the  pleading  on  information  and  belief,  ia  not  a  compliance 
i^-ith  the  ISTth  section.    {PeopU  agt  AUeiiy  14  How.  334.) 

ftnff Iclenil  Tertflcatiom  by  attorney  or  agent.— Where  a  party 
is  uQt  within  a  county  in  which  the  attorney  resides,  the  attorney  may  verify  a 
pleading,  though  the  action  or  defence  be  not  founded  on  a  written  instrument  vi 
possession  of  the  attorney,  and  though  all  the  material  allegations  of  the  pleading 
may  not  be  within  the  personal  knowledge  of  the  attorney.  But  in  such  case  tiie 
atromey  mudt  set  forth  in  the  sffldavit  of  verification  his  knowledge,  6t  the  grounds 
of  his  belief  on  the  subject,  and  the  reasons  why  it  is  not  made  by  the  party. 
£Yannar(f  agt.  MatHce^  7  Hofw.  4.)  Where  the  defence  is  not  founded  upon  a  writ- 
ten instrument  for  the  payfnent  of  money  only,  in  the  possession  of  the  attorney,  he 
must  have  personal  knowledge  of  all  the  material  allegations  of  the  answer  to  enable 
hfm  to  verify.  {HvM  agt  Meadi4}Mi,  ^  How.  400.)  It  was  held  in  Masim  agt  Browii^ 
(6  How.  4d  ] , )  that  the  afiTdavlt  of  an  aUo/mey  verifying  a  pleading  is  good,  where  the 
action  or  defence  is  founded  on  a  written  instrument tn  MsposHSiion.  (Code^  §  107.) 
Hot  necessary  in  sndh  caee,  to  show  that  he  has  personal  knowledge  of  all  tne  ma- 
terial allegations  of  the  pleading.  To  the  same  effect  is  the  ease  of  Smith  agt.  Ro- 
senthal (1 1  How.  447,)  where  it  wis  held  that  an  affidavit  of  verification  of  a  com- 
plaint on  a  promissory  note,  made  by  an  attorney  of  the  plaintiff,  stating,  iu  addition 
to  what  Is  required  in  an  affidavit  of  verification  by  a  partv,  thai  be  k  <uch  attor- 
ney, and  that  he  has  in  his  posieMion  the  note  on  which  the  action  is  brought,  ill  a 
sufficient  Verification.  But  these  hurt  two  cases  are  probably  overborne  by  the 
weight  of*  adverse  authority;  iee  especially  Meads  agt  Gkason  (IS  How.  809;)  and 
Boston  Locomotive  Works  agt.  Wright^  (16  Horn.  253,)  and  other  cases  under  the 
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far^gokag  kesd  of  "  iiiinflteiflnl  ^wiilQaition  Vj  attonMy  oi  aMBf-^ED.    A  eozor- 
plaint  was  Terifl«d  bj  aa  agast^  who  swore  that  the  facts  set  forth  were  tiua  of  his 
oiTA  knowledge,  aa,d  that  tbe  reaaou  of  hia  making  the  affidaYh  waa^  that  the  facta 
ivere  ftilfy  known  to  hioii  and  but  ^rtially  to  the  plaiatUt    JBM^  that  this  verifica^ 
tloa  was  suiXlciant)  it  not  being  neoessary  to  aver  the  abaeac^  of  the  party,  when 
the  pieadiDg  ia  Terifled  by  aa  attorney  or  agent  having  a  fall  knowledge  of  the  facts. 
Sacfa  an  avenaent  ia  on^  necessary  when  the  affidavit  ia  made  by  the  attorney  or 
a^eat  upon  informatioa  and  belief    {Gcwnty  agt  Worsulamd^  a  Ihimj  613 ;  and  iee 
JL^ktre  agl  Latoo%  5  Samd.  C(0.)    Tike  practice  of  moving  to  eat  aside  an  answer 
for  want  of  a  mificieiii  V9tifieaEUim  is  not  to  be  wrrvmrndeiy  although  it  may  not  be 
ianproper.    Where  the  verification  ia  so  dearly  defective  that  tha  attorney  ia  wiilLng 
to  take  the  risk  of  treating  it  as  insufficient  the  better  praotioe  is»  promp^y  to  re- 
tain the  answer,  with  the  reaaona  for  not  receiving  it.    If  it  be  deod^  whetiier  the 
verification  ia  sidlcient  or  not^  it  ia  better,  generally,  to  make  no  question  about  it, 
and  treat  it  as  snffieient^    In  this  case,  the  verification  was  made  by  the  aUomey^ 
(it  being  a  proper  ease,)  who  stated  that  hia  knowledge  of  all  the  material  allegationa 
in  the  answer  was  founded  on  communicatLons  made  to  him  by  the  defendant's  son, 
&c    The  lasiguage,  although  inappropriate^  was  held  sufficient    He  should  have 
stated  hie  ia^onmaUoft.  instead  of  knowledgie.    {Wilkin  agt  CfOmmk,  13  Bow.  S25.) 
aoos)  instead  of  the  mH^,  whenever  the  party  is  absent  from  the  county  where  the 
Under  aection  157  of  the  Code  the  attorney  can  veri^  a  pleading  (giving  sufficient  rea- 
attoraey  residsa^  and  such  absence  is  its^  a  sufficient  reason.    {Bo§eo€  agt.  Msnton, 
t  Bow.  131.)    It  seema  where  a  ffinardian  of  an  infant  plaintiff  is  properly  appointed, 
he  may  verify  the  omnpkint^  or  it  may  be  done  by  the  attorney.    {Bi&  agl  Tkcu> 
ter,  3  Horn.  4ffl.) 

WlieB  UMk  Tevlficatioia  Hiay  sad  sMiy  mot  be  omlttedv^ 

Bjr  the  Iftlth  seetion  of  the  Oode^  as  amended  in  1864,  '*the  verification  of  any 
pleading,  in  any  oourt  of  record  in  this  atate^  may  be  omitted  in  all  oaaea  where  that 
party  called  vegxm  to  veriiy  would  be  privileged  from  testifying  aa  a  witness  to  the 
truth  of  any  matter  denied  by  8U<^  pleading."  Where  it  can  be  seen  from  the 
compiami  that  the  defendant  would  be  privileged  from  teatifying  as  a  witness  to  the 
trxUi  of  its  allegationa,  the  defendant  may  serve  his  answ^  without  a  verification, 
and  unaeoompanied  by  any  affidavit,  staking  the  grounds  on  which  be  omits  to 
verify  it.  {See io  UkR 9ame ^(^  Clapper  •gt  FOzp^iirickt S Bow,  P.B,  Bl4^under1h6 
Code  of  \S4Af  wkicK  contained  mbianliaUy  ike  eama  provieioik)  A  witness  is  not 
bound  to  speak  when  the  answer  may  subject  him  to  a  prosecution  for  a  crime  or 
misdemeanor,  or  to  a^y  penal^  or  forfeiture^  or  anything  in  the  nature  of  a  penalty 
or  forfeiture,  or  has  a  tendency  to  degrade  his  character.  ( Wke^^  agt.  JHaon^  14 
Sow.  151 ;  and  eee  Blaisddl  agt  Baymond,  5  Abb,  144)  Where  it  does  not  appear 
from  the  complaint  whether  tho  defendant  ia  sued  as  winner  or  stdhehMer^  but  alleges 
that  he  received  $50  contrary  to  the  statute,  fta,  and  ^e  answer  is  a  mere  denial 
of  tile  complaint,  the  defendant  is  bound  to  vearify  his  answeiw^tbe  complaint  being 
verified ;  becaiBe,  in  the  absence  of  any  allegation  in  the  pleadings  that  the  act  waa 
criminal^  the  law  would  rather  presume  it  to  be  innocent ;  that  is,  brought  agmnst 
a  stakehiMer  and  not  against  a  winner.  Therefore,  the  defendaoot  would  not  te  prt- 
vOeged  from  testifying  to  the  truth  of  the  matter  denied,  because  his  testimony 
would  not  have  a  tendency  to  implicate  him  in  a  crime,  nor  expose  him  to  a  penalty 
or  forfeiture.  (I^/neh  agt  Todd^  13  How.  546.)  If  an  aUegatioQ  in  a  oomplaiiit  be 
such  that  the  defendant,  being  examined  as  a  witness,  would  not  be  obliged  to  an- 
swer aa  to  its  truth,  he  may,  when  pleading,  deny  the  allegaUoB,  and  omU  to  verify 
his  answer.  But  if  the  defendant,  in  pleading  to  such  an  allegation,  deolinea  to 
answer  it  at  all,  on  the  ground  that  such  answer  might  subject  him  to  a  criminal 
prosecution,  he  oinittrit,  for  the  purposes  of  the  action.  {SoovtU  agt.  New^  11  Sow. 
319.)  A  defendant  must  answer  a  complaint  whether  it  is  verified  or  not  If  not 
verified  the  answer  need  not  be.  If  a  pudntiff  wishes  to  verify  his  complaint,  there 
is  no  difflenlty  in  doing  it  witli  substantial  aocorac^.  If  he  cbooaee  to  leave  it  sub- 
stantially defective,  a  defendant  should  be  permitted  to  disregard  the  verification, 
and  treat  it  as  an  unverified  pleading.  The  following  decisions  support  this  view  : 
PPSIluimaagt  JH<i,(5  Amt,  601;)  (^^bia  agt  BMm,  (2  iHisr,  648 ;)  Xone  agt  ifenre, 
(5  B9W.  394;)  Waggoner  a«t  Brovm,  (8  How,  813;)  Fikh  agt.  BigeUw,  (5  Mne. 
337 ;)  Hubbard  agt  National  Fht,  Jne,  Co.^  (11  Bow.  149.)  In  an  action  for  divorce 
on.  the  ground  St  adnlteiy,  the  defendant  ia  not  requirad  to  verify  his  answer, 
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although  the  oomplftint  ia  dvlj  Teiified.  Adolteiy  it  not  a  aiminal  offence  in  this 
state,  aird  although  it  ia  d€|;rading  to  character,  the  ruki  of  evidence  will  not 
excuse  the  vfitnees  from  answeriDg  when  the  teatimony  ia  rdwani  and  material  to 
the  iaiue.  The  queetion  then  ariaoB,  whether  the  proviaiona  of  the  Code  relating  to 
parties  to  the  action  being  witneaaea,  (§§  390,  399,)  are  applicable  to  an  action 
between  husband  and  wife.  Thia  queation  was  decided  in  the  negatiye,  in  an  ao- 
tion  for  divorce  in  the  caae  of  Smith  agt  jS^t^  (15  How.  p.  165.)  And  in  6  Barb, 
156,  and  8  Mow.  397,  are  caaee  giving  oonatruction  to  aection  390  of  the  Code, 
holding  that  huaband  and  wife  cannot  be  uaed  aa  witneaaea  for  or  against  each 
other.  Beaidea,  the  defendant  in  an  action  for  divorce  for  adulterj,  could  not  be 
compelled  to  diacloae,  aa  a  witneaa,  the  act  of  adulleiy,  and  therefore  would  be 
privileged  from  anawering  under  oath,  for  the  reaaon  that  the  penaltiea  and  forfeit- 
ures contained  in  the  Eeviaed  Statutea  against  a  partj  divorced  for  adultery,  aro 
sufficient  at  common  law  to  excuse  him  from  thua  anawering.  (Siveet  agt  Sweety 
15  How.  169.)  A  defective  verification  fumishea  no  ground  for  aetting  aside  the 
pleading.  If  the  verification  of  a  pleading  ia  deemed  imiufflcient,  the  oppoaite  party 
may  teat  that  queation  by  omitting  to  verifjr  hia  anawer  to  it  {Sirausa  agt  Parker, 
9  How.  342.)  The  party  verifying  a  pleading  under  the  Code,  muat  aulraeribe  hia 
name  to  such  pleading  or  to  the  affidavit  appended.  An  anawer,  regular  in  all 
respects,  except  in  the  omisaion  of  the  aignature  of  the  party  to  ita  verification, 
should  not  be  diaregarded,  until  notice  ia  given  of  the  defect  and  an  opportunity 
afforded  to  correct  it  (LaimJbeer  agt.  AQen^  2  iSSond.  647 ;  amd  tee  8UnU  agt.  Cur- 
ran,  7  How.  36;  and  White  agt.  Oummiing,  I  C.B.K.  S.  107.)  An  answerwhich  ia 
required  to  be  verified  ia  not  duly  aerved,  unlesa  a  copy  of  the  anawer  and  of  the 
affidavit  of  verification  are  both  served.  The  omiaaicm  of  the  name  of  the  magis- 
trate before  whom  auch  affidavit  ia  taken  in  the  copy  served,  renders  the  service 
irregular.  (Graham  agt.  McCowiy  5  How,  353.)  The  practice  of  moving  to  aet 
aaide  an  answer  for  want  of  a  sufficient  verification  is  not  to  be  amvmended^  idthoiigh 
it  may  not  be  improper.  Where  the  verification  ia  ao  clearly  defective  that  the 
attorney  is  willing  to  take  the  risk  of  treating  it  aa  insufficient,  the  bettor  practice 
is,  promptly  to  return  the  answer,  with  the  reasons  for  not  receiving  it  If  it  be 
doubtful  whether  the  verification  is  sufficient  or  not,  it  is  better,  generally,  to  make 
no  question  about  it,  and  treat  it  as  aufficient  In  this  case,  the  verification  was 
made  by  the  attorney,  (it  being  a  proper  case,)  who  stated  that  hia  knowledge  of  all 
the  material  allegations  in  the  answer  was  founded  on  communications  made  to  him 
by  the  defendant's  son,  &c  The  language,  although  inappropriate,  was  held  suffi- 
cient He  ahould  have  atated  hia  informaii^  inatead  of  knowledge.  ( WtZktn  agt 
Oilman,  IB  How.  %%b,) 

§  158.  How  to  state  an  account  in  pleading. 

It  shall  not  be  necessary  for  a  party  to  set  forth  in  a  pleading, 
the  items  of  an  account  therein  alleged ;  but  he  shall  deliver  to 
the  adverse  party,  within  ten  days  after  a  demand  thereof,  in 
writing,  a  copy  of  the  account,  which,  if  the  pleading  is  verified, 
must  be  verified  by  his  own  oath,  or  that  of  his  agent  or  attor- 
ney, if  within  the  personal  knowledge  of  such  agent  or  attorney, 
to  the  effect  that  he  believes  it  to  be  true,  or  be  precluded  from 
giving  evidence  thereof.  The  court,  or  a  judge  thereof,  or  a 
county  judge,  may  order  a  further  account  when  the  one  de- 
livered is  defective,  and  the  court  may  in  all  oases  order  a  bill 

of  particulars  of  the  claim  of  either  party  to  be  furnished. 

May  be  enforced  by  motion, — The  further  account  whi<^  aection  158 
permlta  to  be  called  for,  may  be  enforced  by  motion  efier  aUihe  pleadings  are  put  in. 
( Yates  agt  Bigdow,  9  How.  186.)  It  seems,  that  where  the  allegationa  of  the  plain- 
tiff'a  didm  are  ao  general,  that  it  will  be  important  to  tiie  defendanta^  before  an- 
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BweriDg,  to  have  a  more  d«taitod  lUteknent  of  lach  daim,  and  for  which  provision 
ia  made  in  section  159,  that  a  moUon^  nnder  section  160,  to  make  the  complaint 
more  definite  and  certain,  even  in  the^f<  mskmee^  does  not  applj.  {McKinney  agt. 
McKinney,  12  Bow.  22.) 

Particularity  In  giTing  ttemt.— Where  a  party  is  called  upon  by  an 
order,  for  the  parHcuiart  of  an  account^  the  several  items  thereof  should  be  given 
with  an  practicable  particularity',  the  date  and  amount  And  general  character  of 
each  item,  as  proposed  to  be  established  by  proof  at  the  trial  "V^'here  an  aocount  is 
fanuahed  ia  pursuance  of  an  order,  which  aocount  is  sludged  to  be  defective,  the 
second  order  requiring  a  more  particular  statement  of  the  account  should  contain 
the  poinis  in  respect  to  which  a  further  specification  is  required.  {Anaiog<m8  to  the 
former  practice.)  i2  teems,  that  the  better  practice  is,  for  the  party  who  intends  to 
preclude  bis  adversary  fVom  proving  an  account,  on  .the  ground  that  he  has  not 
complied  with  a  demand  or  an  order  for  the  particulars  of  such  account  to  apply 
for  an  order  to  that  efTeot,  before  the  trio}— to  have  this  question  settled  before  the 
trial  comes  on.  (Kellogg  agt  Paine,  8  How.  329.)  Where  the  defendants,  before  the 
time  for  answering  expired,  demanded  a  copy  of  the  items  of  the  plaintiff  *s  account, 
which  was  furnished  by  the  plaintiff;  and  the  defendants  then  moved,  under  sec- 
tion 160,  that  the  plaintiff  be  required  to  make  his  complaint  definite  and  certain : 
hdd^  that  the  motion,  if  allowable  at  all  in  such  a  case,  came  too  late.  If  the  de- 
fendants were  dissatisfied  with  the  account  furnished,  they  had  but  to  apply  to  the 
court,  or  a  judge,  and  upon  showing  that  the  account  was  in  any  respect  defective, 
they  would  be  entitled  to  an  order  that  tifiaiher  account  be  delivered.  {McKinney 
agt  McKinney,  12  Bow.  22^ 

Jl¥tken  plaintiff  fimt  entitled  to  a  discovery.— Where,  firom 
the  nature  of  the  action,  the  knowledge  of  the  facts  on  which  the  plaintiff's  claim 
rests  is  more  with  the  defendant  than  with  the  plaintiff,  the  latter  will  not  be  re- 
quired to  furnish  a  bill  of  particulars,  until  he  has  obtained,  or  at  least  had  an  op- 
portunity to  obtain,  a  discovery  from  the  defendant  ( Young  agt.  Ve  MoU,  1  Barb. 
30 ;  andeetWiUiama  agt  Shaw,  4  Abb.  209.) 

Effect  of  a  bill  of  particnlars. — A  bill  of  partictilars  has  the  effect 
to  restrict  the  proofs  and  limit  the  recovery  to  the  matters  set  forth  in  it.  It  is  re- 
garded as  an  amplification  of  the  pleading  to  which  it  relates,  and  is  to  be  construed 
as  forming  part  of  it  Per  Bobwobth,  J.  (Bowman  agt  Eark,  Z  Vuer,  694;  and 
me  Brown  agt  WHUama,  4  Wend.  368,  id.  200.)  An  order  for  a  bill  of  particulars 
does  not  operate  to  enlarge  the  time  to  answer,  although  accompanied  by  a  stay  of 
proceedings.    (PlaU  agt  lbwn»end,  3  Abb.  9.) 

Amendment  of  bill  of  iMtrticnlars.— In  Spaun  agt  Veeder,  (6 
Cow.  503),  a  plaintiff  was  allowed  to  amend  his  bill  of  particulars  afler  a  new  trial 
granted,  and  it  had  been  twice  subsequently  noticed,  but  upon  pajring  the  costs  of 
the  motion,  unless  the  defendant  varied  his  defence,  in  which  event  it  was  to  be  on 
payment  of  all  costs  subsequent  to  the  plea.    (Barih  agt.  Waiiher^  4  Duer,  228.) 

Difference  between  demands  single  and  entire,  and 
several  and  distinct*— The  distinction  between  demands  or  rights  of  ac- 
tion which  are  single  and  entire^  and  those  which  are  several  and  distinct,  is,  that 
the  former  immediately  arise  out  of  one  and  the  same  act  or  contract,  and  the  latter 
out  of  different  acts  or  contracts.  Where  there  are  several  items  of  account  for 
goods  sold  or  work  performed  at  different  times,  there  must  be  either  an  express 
contract,  or  the  circumstances  must  be  such  as  to  raise  an  implied  contract  em- 
bracing all  the  items,  to  make  them  a  single  or  entire  demand.  (Seeor  agt  Siwrgis^ 
16  i^  Y.R.  648.) 

In  an  action  on  bills  of  exctaanne  and  promissory 
notes* — Ia  an  action  which  was  brought  under  the  "  act  regulating  suits  on  bills 
ofezchange  and  promissory  notes,"  (Xat<»  1832,  ch.  2T6,)  where  a  copy  of  the  ac- 
ceptance, omiUing  Ihe  indoreemeni,  was  served  with  the  complaint;  heUd,  a  sufficient 
oompUanoe  with  the  statute  to  adimit  in  evidence  the  acceptance  and  the  indorse- 
ment to  the  plaintifll  The  'notice  was  not  a  bill  of  particulars.  (Pwrdy  agt  F«r- 
fmZyeo,  4  Seid.  346.) 

§  169.  Pleadings  to  he  liberally  construed. 

In  the  GODstructioQ  of  a  pleading,  for  the  purpose  of  deter- 
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mining  Hs  efTeet,  its  atlegstionfl  AtH  be  fiberallj  aonstrued,  wHh 

a  view  of  aabstautial  jostioe  between  the  partieiu 

A  eomplatiit  containing  different  <2ante«  of  ncfian  and 
tfiif  erent  allegations* — When  theplaintiflb,  in  tBeir  complaint,  so  blend  and 
mix  together  allegatioDS  pertinent  to  two  diflbront  eaaeae  of  action,  one  ex  contractu, 
and  the  other  ex  ddkto^  that  it  is  nncertain  fromtiie  complaint  whether  thej  wOl  base 
their  action  on  contract,  or  go  solely  fbr  the  tort  at  the  trial,  it  waa  held,  when  the 
pleading  was  brought  in  question  on  a  mofton,  that  the  complaint  should  be  coostroed 
most  unfavorably  against  the  party  making  it    (Bidder  ggt.  WAiflocfc,  12  Sow.  208.) 
The  theo|7  of  the  Code  in  reference  to  pleading  is,  that  the  party  pleading  knows 
or  should  know,  beforehand,  what  is  the  truth  of  his  case,  and  that  be  shookl  state 
the  truth,  and  nothing  but  the  truth,  in  his  pleading.    The  statement  of  the  case  in 
diiR*rent  fbrms,  for  the  purpose  of  guarding  against  a  variance  between  the  allega- 
tion  and  the  proofj  is  no  longer  necessary.    If  there  is  any  variance  between  Ui« 
aJIegations  and  the  proofs  in  any  of  the  details  of  the  case,  the  party  will,  upon  the 
trial,  be  allowed  to  amend|  so  as  to  adapt  his  pleading  to  his  case  as  proved,  upon 
such  terms  as  may  be  just — provided  no  new  cause  of  action  is  stated.    (i>iiRntii^ 
agt.  Thomas^  11  Mow,  281.)    One  design  of  the  legislature  in  enacting  the  Code* 
was  to  introduce  tmthfUInees  into  pleadings    ( Woftff  agt  J9hoi^  II  Sow,  396.) 
A  complaint,  whose  allegations  contain  the  substance  of  several  distinct  causes  <i 
action,  must  be  so  constructed  that  the  causes  of  action  will  be  separately  stated, 
and  plainly  numbered.    In  an  action  on  the  case,  in  nature  of  a  conspiracy, 
the  damage  is  the  ground  of  the  action  and  not  tha  conspiracy.    One  may  be 
sued  alone.    If  several  be  sued  Jointly,  there  may  b6  a  verdict  and  judgment 
a.,  at  oat  one,  although  there  be  a  verdict  in  fiivor  of  the  others.    If  a  oomplahit,  in 
such  a  case,  state  facts,  which  constitute  several  causes  of  action,  on  either  of 
which  the  i^aintiif  can  recover,  though  he  should  fail  as  to  all  the  others,  ths 
court  win  order  it  amended,  so  as  to  state  the  causes  of  action  separately.    A 
defendant  should  not  be  embarrassed,  by  being  obliged  to  so  draw  a  distinct  and 
separate  part  of  an  answer,  as  to  present  a  f\iU  defence  to  several  causes  of  action. 
He  has  a  right,  and  proper  pleading  requires  him,  to  so  firame  his  answer,  that  each 
d^ence  sh<&  be  separat«)ly  stated,  and  so  refer  to  the  cause  of  action  it  is  intended 
to  answer,  that  it  may  be  intelligibly  distinguished.    {Gbde^  §  150,  wd.  2.)    {Fbreyik 
agt.  Edminaionf  11  Sow.  408 ;  and  see  Sunter  agt  PoweU,  15  Sow.  221.)    The  alle- 
gation in  the  complaint  on  that  subject  is,  that  the  judgment  was  alien  and  incum- 
brance on  the  lot    This  following  a  statement  of  the  recovery  of  the  judgmenti 
must  be  considered  as  embracing  the  &ct  of  the  docketing  of  the  judgment,  and 
its  legal  effect.    Kspedally  will  this  be  done,  viewing  the  complaint  with  the 
liberality  with  which  it  should  be  regarded  at  the  triaL    {Cody  agt  Allen,  22  Aut. 
388.)    Under  the  Gode^  a  pleading  must  be  so  expressed,  that  it  is  plain  and  intel- 
ligible to  those  who  understand  the  language,  therefore  the  words  expressed  are  to 
be  understood  in  their  ordinary  and  popular  sense.    (Mmm  agt  Morewood^  5  Samd. 
567.)    In  Gofdd  agt.  GfUm,  (19  Sorb.  179X  where  the  plaantifb  t»osgfat  their  actfoo 
describing'  themaelv«s  as  oommlssioners  of  highways,  te.,  it  was  urged,  "  thai  the 
plaintiffli  intended  to  sue  in  their  ollldal  character,  as  was  evident  from  the  claira.'^ 
James,  J.,  says:  '*I  have  no  doubt  of  that;  but  we  are  not  interpreting  a  oontraet 
and  searching  out  the  meaning  of  parties  from  doubtfol  and  equivocal  words.  It  is 
the  oonstmction  of  a  pleading,  which  must  be  construed  aceording  to  what  it  sayi^ 
and  not  what  the  pleader  intended.    («  SiU,  240.)    The  plaintiflb  should  have  aver- 
red  that  they  were  oommissioDors;  that  as  such  they  complained  of  the  defendant; 
and  the  judgment  riionld  have  been  entered  in  their  flavor  as  oomaussloiiers,  Ac  . 
As  now  entered,  the  record  would  be  no  bar  to  another  action  for  the  same  obstrw^ 
tions  properly  brought  by  the  commissioners."    Where  there  are  sosie  general 
statements  in  the  complaint,  which  are  evidently  qnaUited  and  intended  to  be  qoali> 
fled  by  subsequent  parts,  they  must  be  taken  aooefdingly  with  such  quailfieationB^ 
and  not  as  absolutely  as  if  the  qualiflcatlonB  were  not  added.    (Beig^  sgt  Boyd,  11 
Sow,  415.) 

Compared  irltta  eonstmctlon  off  fortoer  pieadings«-^In 

1  Chitty  PI  241,  it  is  said  that  it  is  a  maxim  in  pleading,  that  everything  shall  be 
taken  most  strongly  against  the  party  pleading,  or  rather  ^at  if  the  meaning  of  the 
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WQfdit  he  eapdrsatii  tfa^  nhtSi  W  ooi»trae4  vsotlt  gtrongly  dgofinst  tlie  partj  pl«ad- 
Toag  Mt«m  ;  for  it  ia  to  be  inteiMitod  tBiit  ererf  pendn  sCatM  his  oase  as  favorably  to 
hliiMtflf  as  po8BR>l»;  hfoit  that  th«r  maxfffi  itmff  mtist  be  received  with  aome  quallfi- 
octioB,  fcr  ^e  laogmrge  of  therpleadSng^  is  to  hare  a  ressonable  InCeDClment  and  cod^ 
Btnictioo ;  aad  when  «  matter  iv  capable  of  difl^rent  meanfaiga,  that  stiall  be  taken 
'Which  will  support  the  declaration,  Ac,  and  not  the  other  which  will  defeat  it. 
(  Wyaf  agL  Akaid^  1  SaSt;  36§.)  The  Code  (§  159)  declares  that  in  the  construction 
of  m  i^eiiding  for  the  purpose  of  determining  its  effect,  its  allegations  shall  be  liber- 
ifiy  oBBStraed,  with  a  view  to  substantial  justice  between  the  parties ;  and  section 
Y40  provides  that  the  roles  by  which  13ie  suficiency  of  the  pleadings  is  to  be  deter- 
miaed  are  modified  as  prescribed  by  that  act    (AUen  agt  JPotforAm,  3  Seld,  476.) 

T9  nrnlie  a  pleatf  lif  diefiutte  waaA  certain. — To  make  a  plead- 
ing d9fln}te  and  certafak^  the  remedy  is  by  fnoHon^  not  by  demurrer.  A  judgment 
in  flnror  of  a  pai^,  whether  for  costs  only,  or  for  damages  and  costs,  prima  facit^ 
belongs  to  him.  And  hi  order  to  change  thiB  prima  fitek  conclusion  of  law,  a  third 
penon  in  pleading  that  the  judgment  belongs  to  him-^it  being  fbr  costs  of  the 
tftlomey,  etribf  any  other  reason<— must  state  definitely 4md  certain  how  and  is 
wfiat  msBcmef  he  is  entitled  to  it  (Mariin  agt  JTonottM,  11  Bow.  567.)  Under  th« 
Code,  a  party  has  the  right  to  set  forth  his  cause  of  action /fi2Zy,  and  unless  he  bur- 
den his  pleading  with  malterB  that  are  totally  hrrelevant,  impertinent,  or  imposes' 
upon  the  defendant  the  necessity  of  spedflcidly  traversing  a  great  number  of  fact$ 
Wlneh  are  mofe  properiy  etfitimee  in  support  of  a  cause  of  action  than  substantive 
arverments  to  show  Chsit  a  cause  of  action  ezisti^  the  defendant  cannot  be  regarded 
9B  aggrieved  thereby.  Motions  to  strike  out  parts  of  a  Reading  as  irrelevant  or 
mloudant,  mr»  not  to  be  encouraged  unless  it  is  manifest  to  the  court  that  it  would 
be  to  ^kepr^ftdUee  of  the  pt^  ^^o  has  to  answer,  to  suffer  the  objectionable  mat- 
tar  to  HMnain.    {Mbhny  agt  Aws,  16  £tow.  261.) 

Caa«e  •€  aetlMi  ia  tort  and  en  contract  atay  ibf  aafted.— 

Ifbere  the  complaint  shows  by  its  allegations,  a  false  representation — ^known  by 
tte  party  nakfaig  it  to  be  fSyse— -made  as  the  foundation  of  a  contract  with  a  pereon 
ds<sjhied  thereby,  and  damages  in  oonsequeoce  of  such  deception,  it  states  a  suffi- 
flient  ea;Ofle  of  action  for  a  fidse  representation:.  Under  section  167  of  the  Code,  a 
anae  of  action  in  tort  and  a  cause  of  action  on  oorUrxui,  or  for  a  breach  of  contract, 
aay  be  united  in  one  action,  where  these  causes  of  action  arise  out  of  the  same 
tranaactlon.  And  by  transaction.  It  is  understood  the  whole  proceedings,  com- 
menoing  with  the  negoflatiott,  and  ending  with  the  performance  of  the  contract 
where  &e  matter  in  controversy  ariseff  out  of  a  contract.  Thus,  in  an  action  on  a 
sontraet  for  the  delivery  ot  a  certain  quanthy  and  quality  of  iron  which  the  de- 
ftadanto  represented  they  had  on  hand,  and  were  ready  to  oarry  out  the  contract 
k  reforenoer  thereto,  and  the  plalntUfli,  alleged  that  the  defendants,  intending 
to  defhmd  the  plaintifK^  made  such  representations,  knowing  them  to  be  un- 
true^ that  the  defendants  defivered  iron  of  an  Inforior  quafity,  and  the  plain- 
tiA  wers  damaged  thereby ;  and  secondly,  alleged  that  the  defendants  by  the  same 
<SODtraet  agreed  to  send  the  tnm  to  San  Ftancisoo,  but  neglected  to  do  so,  but  de* 
fivsrsd  iron  of  an  Inibrior  quality,  of  much  leaa  value,  and  that  the  plamtlflb  sus- 
tabled  damage  thereby ;  it  was  held  on  demurrer,  that  tiiese  two  causes  of  aotioo 
wei«  not  improperly  tmlted.    (Bebingen  agt  Flitii,  16  iSfbur.  340.) 

I  160.  Irrdevant  or  redundant  matter  to  he  stricken  otU» 
K  imslevdtit  or  redundant  iD&tter  be  inserted  m  a  pleading,  if 
may  be  atrieken  ont  on  motion  of  any  person  aggrieved  thereby. 
And  wben  the  allegationa  of  a  pleading  are  so  indefinite  or  un- 
certain that  the  preeifle  nature  of  the  charge  or  defence  is  not 
Apparent,  the  court  may  require  the  pleading  to  be  made  defi* 
idte  and  certain,  by  amendment 

At  to  lrrele^aac|r. — This  section  retains  the  old  practice  of  the  courts  of 
expurgating  pleadings  of  irrelevant  and  redundant  matter  as  practiced  in  the  court 
of  ohMioery,  upon  exceptions  for  irrelevant,  and  in  the  supreme  court  upon  mo- 
tion.   {Fasrmarit  dsc^  Sank  agt  Smithy  15  Bino,  329;  andiee  Blake  agt.  Eldred^  18 
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Bow,  240.)  In  the  oaae  of  Anier  agt  PoweO,  (16  Bow.  233),  it  wu  held  tiuU  tb* 
second  count  of  the  compUint  set  out  no  spedfic  Cftuae  of  action.  If  it  was  to  be 
considered  as  a  part  of  the  first  eount,  it  was  then  hypothetical  and  inconsistent, 
and  attempted  to  unite  two  separate  and  distinct  causes  of  action  in  the  same  ooonti 
which  oould  not  be  done.  The  whole  statement  was  indefinite,  irreloTant,  hjppo- 
thetlcal,  argumentative,  and  uncertain,  and  was  property  stricken  out  under  seetioa 
160.  It  attempted  to  unite  a  cause  of  action  in  tort  with  an  actidn  on  implied  con- 
tract, which  could  not  be  done  under  section  167.  It  was  hddf  however,  in  BoUf^ 
9on  agt  FlifUj  (16  Mow,  340,)  that  under  section  167,  a  cause  of  action  in  tort,  and 
a  cause  of  action  on  contract,  or  for  a  breach  of  contract,  might  be  united  in  one 
action,  where  these  causes  of  action  arose  out  of  the  same  transaction.  If  the  fibots 
alleged  are  inadmissible  as  eridence,  the  pleading  itself  is,  of  course,  irrelevanL 
(  Van  Bemehoien  agt  Fop^e,  13  Bow,  97.)  An  extension  of  the  time  to  answer  is  • 
bar  to  a  motion  (unless  expressly  given  by  the  court)  to  strike  out  irrelevant  mat- 
ter, and  is  a  waiver  of  all  objections  to  Uie  complaint  (Boumum  agt.  Shddont  6 
Sand.  657.)  Where  the  defendants,  in  their  answer  to  an  action  to  recover  pledged 
securities,  denied  knowledge  sufllcient  to  form  a  belief  whether  the  secunties  be- 
longed to  the  plaintifll  and  then  alleged  that  the  securities  were  deUvered  to  the 
defendants  by  the  plaintifl)  as  collateral  to  debts  yet  unpaid ;  heU  that  the  first 
clause  of  the  answer  formed  a  good  issue;  and  it  was  not  rendered  irrelevant  by 
the  addition  of  the  latter  dause.    (Tbymaend  agt  FkUi^  3  Abb,  336.) 

At  to  Irrelevancy  and  redundancy.— What  is  irrdeoani  or  redtm- 
darU  matter  in  an  answer  ?  It  is  superfluous  matter  incorporated  with  an  answer, 
otherwise  good.  Section  160  does  not  refer  to  a  whoie  answer  or  defence,  in  author- 
ising irrelevant  or  redundant  matter  to  be  stricken  out  If  an  answer  otherwise 
good,  is  loaded  with  unnecessary  and  redundant  matters,  the  plaintiff  should  move, 
under  section  160,  to  expunge  them.  If  doubts  are  entertained  as  to  its  sufficiency 
in  law,  a  demurrer  is  the  remedy.  {Kieholt  agt  Jones,  6  Bow,  366 ;  and  jm  Biaka 
agt.  EHredy  19  Bow,  2i0.)  Where  an  aaremnent  to  enter  into  a  coniraU  is  f^ilfilled, 
by  the  parties  entering  into  the  contract  m  pursuance  of  the  agreement,  and  the  con- 
tract is  expressly  taken  in  lieu  of  the  agreement,  the  agreenwnt  cannot  be  made  the 
basis  of  an  action  with  the  contract,  on  tbe  ground  that  several  months  having 
elaps^  between  the  agreement  and  the  contract^  important  rights  may  have  inter- 
vened, where  the  complaint  does  not  avsr  whcU  (hose  rigTiis  art.  In  the  absence  of 
such  averments,  the  agreement  wiU  be  stricken  out,  on  motion,  as  irrekvani  and 
redundant  {Chasbrough  agt  K.  T.  dt  Erie  BR  Co,,  13  Bow.  557.)  If  a  complaint^ 
in  an  action  e»  contractu,  contain  aUegoHons  of  fraud,  whether  stated  succinctly  as 
issuable  facts  or  otherwise,  they  will  be  stricken  out  as  irrelevant  and  redundant 
(SeUeragi,  Sage,  12  Bow.  531.^  It  is  probably  unneceisary,  but  not  improper,  for 
the  party  after  be  has  stated  the  &cts  in  his  pleading,  to  state  the  legal  effect  or 
conclusion  therefrom,  as  for  instance,  after  alleging  in  the  complaint  what  was  done 
with  the  note  prior  to  the  defendants  taking  it ;  it  was  added,  '*  whereupon  the  plain- 
tiff became  entitled  to  tbe  possoaslon  of  the  said  note."  (jS^m  Becker  agt.  Mathews, 
1  Kern  313,  and  1  Abb.  40.)  A  complaint  io  equity,  under  the  Code,  must  not  con- 
tain the  system  of  pretence  and  charge  which  prevailed  in  the  former  chancery  plead- 
ing. That  is,  under  the  former  system  of  chancery  pleading,  the  plaintifl|  in  his  bill, 
undertook  to  anticipate  the  matters  which  might  be  brought  forward  in  the  answer, 
by  way  of  defence.  These  he  set  forth  as  pretences  on  tbe  part  of  the  defendant,  and 
as  a  kind  of  replication  in  advance^  and  to  meet  and  avoid  such  matters,  if  they  should 
be  sot  up,  he  proceeded  to  allege,  in  the  form  of  charges,  certain  other  matters.  This 
oannot  now  be  done.  Such  matter  is  redundant  Ibcts  are  required  and  nothing  else. 
Where  matter  in  a  complaint,  though  clearly  redundant,  is  not  proUx^  and  does  not 
tend  seriously  to  prejudice  the  defendant  or  sncwnnher  the  record,  it  will  not  be 
stricken  out  {Clark  agt.  Barwood,  8  Bow..  470.)  A  complaint  in  an  action  to 
recover  the  amount  of  an  insuranoe,  praying  **that  if  the  same  be  necessary,  said 
policy  may  be  reformed  in  such  manner  as  Ally  and  clearly  to  express  the  intention 
and  agreement  of  the  parties;'*  held,  that  the  plaintiff  must  be  compelled  either  to 
amend  his  complaint  by  strlldng  out  such  hypothetical  praver,  or  to  amend  so  as  to 
ask  directly  and  definitely  that  the  policy  may  be  reformed,  and  allege  in  what  the 
reformation  should  consist  (Lamoreux  agt  AHaniic  But.  Ins,  Co.,  3  Buer^  680.) 
'  The  words  *'as  the  pUuntiff  is  informed  and  believes,"  where  they  occurred  in  the 
complaint,  (sworn  to ;)  held,  to  be  redundant,  and  were  stricken  out    Allegations 
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in  a  pleadiag  ihoiild  be  poeiHody  made,  in  order  to  prevent  immaterial  iflflnes  and 
oonAimon.    The  allegation  of  a  fact,  positiTelj,  in  a  pleading,  never,  of  itaelf,  indi- 
emted  that  the  party  was  pentmaUy  cognizant  of  it    Inhere  was  the  same  reason  for 
intoring  that  he  stated  it  on  information,  that  there  was  for  supposing  that  it  was 
stated  upon  personal  knowledge.    {TntaeoU  agt.  ZhUt  1  How,  221.)    A  stipulation 
extending  the  time  for  defendant  to  answer,  and  to  make  such  application  as  he 
■boold  be  advised,  embraces  a  motion  to  strike  out  portions  of  the  complaint    The 
{vriaeipal  beneficial  object  in  the  passage  of  the  Code  was,  to  abolish  the  use  officii' 
Horn  atteffasUoni  in  our  written  pleadings.    And  as  there  can  be  but  one  subetan- 
tiaflj  trae  statement  of  a  single  cause  of  action,  the  practice  of  setting  it  forUi  in 
4i^fier9iU  eomnU  is  necessarilj  abolished.    An  objection  that  the  causes  of  action  con- 
tained ia  diiferent  counts  in  the  complaint  art  one,  can  be  made  to  appear  onlj  upon 
afdavUf  and  can  be  available  only  on  maiion,    {Lackey  agt  Vanderbitf  10  Haw.  165.) 

In  actions  off  slander  and  Il1»el. — An  allegation,  in  substance,  that 
the  plaintiff  has  the  reputation  of  being  a  thief)  is  irrelevanti  and  will  be  stricken 
out  on  motion ;  because,  evidence  of  a  general  report,  that  the  plaintiff  has  been 
guilty  of  the  crime  imputed  to  him,  was  never  admissible  in  this  state,  although 
evidence  of  the  general  character  of  the  plaintiff,  to  mitigate  damages,  may  be  given 
in  tJX  cases.  If  the  facts  alleged  are  inadmissibie  as  evidence,  the  pleading  itself  is 
of  course  Irrelevant  (Fan  Senschoien  agt.  TapU,  13  ^ow.  97.)  In  an  action  of 
slander,  it  cannot  be  regarded  as  irrelevant  for  the  plaintiff  to  allege,  in  his  com- 
plaint, the  fhcts  which,  upon  the  trial,  he  would  be  allowed  to  prove  in  support  of 
his  action.  That  is,  the  plaintiff  need  not  select  out  from  the  whole  conversation 
those  expressions  only  which  involve  the  slanderous  tharge ;  but  may  allege  all 
that  was  said  at  the  time,  that  when  proved  the  jury  may  be  able  to  determine 
what  was  intended.  {Deyo  agt  BrvndagCy  13  How,  221.)  Or,  where  the  plaintiff 
alleges  the  speaking  of  certain  slanderous  words  by  the  defendant,  and  the  defend- 
ant denies  the  allegation,  and  then  alleges  that  the  words  were  spoken  under  such 
circumstances,  and  with  such  explanations,  (describing  them,)  as  to  show  that  they 
.were  not  slanderous,  he  should  be  allowed  to  do  so.  Because,  if  the  latter  should 
appear  in  evidence,  it  would  sustain  the  defence  under  the  general  traverse.  And 
it  does  not  follow  ttiat  such  a  defence  should  be  stricken  out,  because  it  contains 
matters  which  might  be  proved  under  the  general  denial.  These  matters  constitute 
a  defence— a  bar  to  the  action.  {HoUenbeck  agt  Clow^  9  How.  289.)  But  the  Code  has 
made  one  essential  change  in  the  pleadings  and  evidence  in  actions  of  slander  and 
Ubel,  that  is,  where  the  defendant  aU'eges  the  truth  of  the  defieunatory  charges,  or 
Justifies,  he  may  allege  and  prove  any  mitigating  circumstances  (which  the  weU 
established  rules  of  law  allow)  to  reduce  the  amount  of  damages  (g  165.)  And 
whether  the  justification  la  proved  or  not,  such  mitigating  circumstances  may  be 
given  in  evidence.  {Graham  agt  Stone^  6  How,  16.)  The  general  rule  in  pleading 
a  defence,  in  an  action  of  skaider  or  Ubd  before  the  Code,  was  Uiat  the  matter 
allsged  in  the  (plea  or)  answer  must  be  such  as  constituted  a  complete  defence  to  so 
mudi  oi  the  (declaration  or)  complaint  as  it  professed  to  answer.  The  Code  (§  165) 
has  made  one  exception  only  to  this  rule,  that  is,  in  caw^  jusUficaiion  is  pleaded  and 
mt  aOtenrise^  mUigaiing  circumstamces  may  b^  alleged.  So  that  in  case  of  failure  in 
making  out  a  justification,  the  mitigating  circumstances  may  nevertheless  be  proved. 
{The  doctrine  cf  the  case  of  Graham  agt  Stone,  6  How,  l^^faUy  approved,)  But 
allegmtions  in  an  answer  which  would  not  be  allowed  to  be  proved,  even  in  mitiga- 
tion of  damages,  should  be  stricken  out  as  irrelevant  {Broum  agt  Orvis,  6  How. 
ST6.)  Where  a  eount  in  a  oomplaint  in  slander  sets  forth  the  speaking  by  the  de- 
fendant at  a  day  and  place,  certain  actionable  words,  and  alleges  also,  that  the  de* 
ftttdant  en  divers  days  and  times  betwem  that  day  and  the  commencement  of  this  suit, 
spoke  the  same  woids;  a  demurrer,  assigning  for  cause  that  separate  causes  of  ac- 
tion are  united,  or  that  the  complaint  is  vague  and  uncertain,  will  not  lie.  The 
words  objected  to  may  be  struck  out  as  redundant.  They  do  not  prejudice  the  de* 
lendant^  as  no  proof  would  be  admissible  under  them,  which  would  not  be  admissi- 
ble if  they  were  stricken  out    {Gray  agt  IfeUis,  6  How,  290.) 

Awanit  and  battery* — ^In  an  action  of  omouA  andhatteryt  the  statements, 
in  the  complaint,  of  the  business  and  employment  of  the  parties,  and  the  object  and 
intent  of  the  assault,  together  with  the  statement  that  it  caused  the  plaintiff  to  be 
ridicQled,  Ae. ;  heU  not  to  be  immaterial  or  irrelevanL    Although  not  essential  to 


•Dtitle  the  plainUff  to  sofUdn  hk  aotkm,  «o  flmtorial  a&  th«  qpwfcjQP  of  dHDOgoSy 
and  may  hefrotf§d.  Whether  thij  0ui  be  prated  withpiu  «Uegi^g  theso  m.  .(|i« 
oompUuAt,  quart  9  (iiootegt  Foattr^  9  i^.  37.)  iC  .thorefoce,  the  dfldSdadant  oaa 
deoj  the  iUleged  •mMilt'end  baUei7  Mid  felae  imprieoiUDezKi  be  ought  to  be  per- 
mitted to  do  80,  ftttd  7At  Dot  be  depxired  of  the  right  to  mil  himMlf  of  A  Justifioa- 
tion,  if  he  h»ye  one.  {BiWndmck  egt.  Qkiw^  9  Mam,  %^9\  M(f  m  hmm  Mg^  JKen- 
daU,  6  Mow.  (9.) 

pUint  stated  thei  one  Hinm  Camming  was  possessed  of  about  600  prtms,  «lrttok 
from  a  certaiB  steel-plate  engrasringf  ariginaUy  dmffmd  to  rtpnmni  ^lefgrm  cmdfaa^ 
iurea  of  ihe  cdtbrakd  Briitith  tMUtman,  Sir  Mobmi  jResI^  w  •  wkmding  p09kH%  tmd 
v^wee  head  wa$  deotkpHatod^  or  Hntek  qf^  iiy  a  otrUUn  miiriom  piett  fjf  mockamietd  nt^ 
romawy,  amd  ike  head  of  Ihe  dtfendant^  Ihe  EonorMe  JSadock  FrtM^  mMiMod  44sns- 
/or,  ai  hie  epeeioU  inaiance  and  raguesi,  and  under  hie  dictoHofi  and  direction,  with 
which  he  was  so  well  pleased,  thi^  he  oontriyed  to  get  into  his  possession  the  said 
prints,  which  the  said  Hiram  Gumming  duly  sold  to  the  plaintiff  for  a  good  and  suf- 
fioient  consideration ;  and  which,  afWr  such  sale  and  transfer,  and  before  the  com- 
mencement of  this  action,  the  defendant  wrong^fullj  converted  to  his  own  use,  by 
dietnbuiing  in  divers  couniiee  and  different  seeUone  of  ihie  state,  to  he  stiidc  vp  in  the 
pot-houses^  har-Tooms^  grocsries,  oyster  eakxms^  jiMie  libraries  and  legiriative  ?iaUs^  for 
the  purpose  ofexkUntionf  eo  (hat  the  eniiyhtened  freemen  of  the  empire  state  s/fouSd  6e- 
come  so  enamored  of  his  augusj^  personage  as  to  hear  hiam  friuimphanUy  into  ihfi  muscu- 
tise  chair^  and  make  him  governor  of  a  mighty  «0mmomaea^  the  said  prints  stiQ 
being  the  property  of  the  plaintiff,  and  be  being  entitled  to  the  possession  thereoC 
'Wherefore  the  plaintiff  demands  judgment  against  the  defendant  for  $500,  the  value 
of  the  prints."  The  defendant  moved  to  strike  out  as  irrelevant  and  redundant  Ihoao 
portions  of  the  complaint  printed  in  italics.  It  was  held,  bj  Harsis,  J.,  that,  *'mo 
far  as  the  matter  of  the  complaint  embraced  in  the  motion  tends  to  fUmish  a  descrip- 
tion of  the  subject  of  the  action,  it  cannot  be  regarded  as  either  inrelevant  or  redund- 
ant. But  I  think  it  was  quite  unnecesaaiy  for  the  plaintiff  to  state  that  Uie  mecbaoi- 
cal  necromancy,  by  which  the  head  of  Sir  Robert  Peel  was  struck  oS,  and  that  of 
the  defendant  substituted,  was  performed  at  the  special  instance  and  request  of  the 
defendant,  and  under  his  dictation  and  direction.^'  This  part  of  the  complaint,  and 
all  that  portion  specified  in  the  second  dause  (printed  in  italics)  were  struck  out  as 
Vrrelevant  and  redundant.    {Moffat  sgt.  Frattf  12  Maw.  i8.) 

Itef inUamets  and  eettmimtj  im  frtOTtdtaji.  An  answer  Is  in- 
sufficient, if  it  denies  merely  upon  information  an  allegation,  ihe  truth  or  falaity^  of 
which  is  witbin  the  defendant^  own  knowledge.  It  is  also  insufficient  if  it  allege 
merely  that  the  defendant  has  not  suffioientimowtef^on  the  subjeot  to  fom  a  belief, 
without  referring  to  his  information.  It  is  only  when  be  has  neither  knowledge  -nor 
information  to  enable  him  to  form  a  belief  on  iLe  subjeot,  Ihat  he  ean  controvert  aa 
Allegation  under  this  provision  of  the  -Code.  {Edwards  agt  Lad,  8  Mow,  98.)  The 
words  "  ss  the  plaintUT  is  informed  and  believes,"  where  they  occurred  in  the  com- 
plaint, (sworn  to,)  held,  to  be  redundant^  and  were  stricken  out.  Allegations  in  a 
pleading  should  be  posiOsely  oMde,  id  order  to  prevent  immalerial  tnues  and  con- 
Aision.  {See%l4,lofthe  Code,astoff^efi^rmqfapleading^  (2VtMOo(<  agt  2>ole,  7 
Mow.  2tl ;  asut  see  Radway  agt  Mather,  6  Sasid.  646.)  Where  defects  in  a  com- 
plaint are  not  of  su<^  a  substantial  nature  as  to  be  available  under  the  ground  of 
demurrer,  that  it  does  not  state  facts  aufflcient  to  constitute  a  cause  of  action,  the 
remedy  is  by  motion  under  section  160,  -to  make  the  fiiul^  pleading  more  definite 
and  certain ;  that  proceeding  has  taken  the  place  of  demurrers  fbr  want  of  ibrm. 
{Frindk  agt  (ksrwlhsrs,  16  N.  T.  R  426.)  Where  an  agrmment  to  enter  into  a  coa- 
tract  is  fyilfiUed,  by  the  paities  entering  into  the  contract  in  pursuance  of  the  agre^ 
ment,  and  the  contract  is  expressly  taken  in  lieu  of  the  agreement,  the  agre^nsMt 
oannot  be  made  the  basis  of  an  action  with  tiie  contract,  on  the  ground  that  several 
months  have  elapsed  between  the  agreement  and  the  contract,  important  rig^klt 
may  have  intervened,  where  the  oomplaint  does  not  aver  what  those  rights  are.  In 
the  absence  of  such  averments,  ihe  agreement  will  be  stricken  oul,  en  motion,  as 
irrekvant  or  redunda/nL  Causes  of  aotion  which  are  atated  in  ihia  poanner :  :that 
he,  (the  plaintil!^)  at  their  (the  defendants')  request,  rendered  .to  defendants  other 
aervioes,  as  t^ent,  for  which  he  is  entitled  to  have,  as  a  fair  reward,  fifty  dollars ; 
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alM.  ibr  woBfk,  labor  and  MniflM  doM^  and  maleriali  Amiafafid  bj  pluntiff  for  de- 
tedaoBlB,  ne  iiwic^SaHMl  That  la,^bi^  Ara  inaaffidani  aa  being  ind^inite  asd  uncer- 
tatm :  not  that  tha  &ot8,  if  properljatelad,  are  inaofBoiant  in  themaelyeB  to  conatitute 
acanae  of  Action.  If  olQaatiflfi  to  tibe  latter  ia  jnada^  it  miut  be  bf  dmrntrrer,  not 
bj  notion  to  atrike-out,  or  to  jandar  man  daflnila  and  oertain.  ^Cheri>rouifh  agi. 
Jf.r.ik  Brie  RR  Co.  13  Bow.  66T.)  It  ia  not  «rua  ander  the  new  order  of  things 
aoj  more  than  under  tbe  old,  that  a  pleading  may  oontain  the  eoidenee  of  the  oir- 
crnnatanceaof  the  eaaein  detaiL  The  mode  of  atating  a  oaoae  of  action  for  falao 
impriaonmant  heBolofore  in  naa  in  auoh  caaeai  ia  all  tluat  ia  noceiaaiy.  {Shaw  agt 
Jaim^  4  Maw.  119.)  Under  the  Code,  a  pactj  haa-the  right  toaet  forth  hia  oauae  of 
action /iiUy,  and  onleaa  he  bardena  hkt  pleading  with  matteia  that  are  totally  irre- 
levant^ impeziinanti  or  impoaaa  upon  the  defendaai  the  neoaaaity  of  apecifioaUy 
trayeraing  a  graat  munber  of  /oeti  whidiare  mose  properly  evtdeae#  in  aupport  of  a 
canaa  of  action  than  aobetaatifTe  aYonnenta  to  shoar  that  a«anae  of  action  exiata, 
the  defendant  oannot  be  regarded  ae  aggideTed  thereby.  Motiona  to  atrike  oat  parts 
■of  a  pleading  aa  irrelevant  or  aednndant^  are  not  to  be  enooniaged,  UDleaa  it  ia 
manifeat  to  ti^  oonrt  that  it  would  be  to  the  pre^ydiee  of  the  party*  who  haa  to  an- 
awar,  to  aoffer  the  objectionable  matter  to  remain.  Nor  ia  a  court  to  be  taxed  with 
the  labor  and  troable  of  minately  inapeoting  a  pleading  upon  anmmaiy  motion  of 
thia  kind,  for  the  purpoee  of  aeoertaining  whether  avermenta  areor  are  not  relevant, 
imleaa  in  caaes  when  it  ia  abaolutely  incumbent  upon  the  party  to  get  rid  of  them, 
to  enable  bim  to  frame  a  proper  anawer.  {MoUmy  agt.  Dow9, 15  Bow.  261.)  Beld 
fwiker^  that  the  averment  in  the  complaint,  that  S.  "  fhiled  to  fulfill  his  obligations 
by  virtue  of  said  instrument,"  waa  not  a  sufficient  allegation  of  a  breach  of  the  agree- 
ment by  S.  That  the  plaintiff  ahould  have  atated  ihefacU  ahowing  a  breach  by  S., 
iDSteod  of  alleging  a  concluaion  of  law  arising  fVom  tbe  facta.  It  waa  aito  hdd^  that 
the  allegation  in  tiie  complidnt  oftbe  recovery  of  a  judgment  against  8.  "  on  account 
of  hia  f^ure  to  f\ilfill  his  obligationa;"  waa  not  a  olrcumatanee  of  which  the  plaintiff 
could  avail  himself,  to  establish  the  defendant's  liability ;  but  that  the  facts  ahowing 
tbe  failure  of  S.  muat  be  averred,  and  proved,  before  the  eaiate  of  the  guarantor 
could  be  charged  for  the  default  of  8.  {'Van  Sehaick  agt.  Wrnne^  16  Barb.  89.) 
Where  in  an  action  to  recover  the  price  agreed  to  be  paid  for  the  building  of  a  school- 
house,  the  complaint  alleged  that  the  plaintiff  had  performed  all  the  work  and  labor 
of  building  and  completing  the  schoolhouse,  and  had  f\ilfiUed  all  the  conditions  of 
the  contract  in  every  reapect  except  wherein  the  aame  was  afterwards  waived  and 
altered  by  Ihe  direeUon^  consentj  or  negligence  andfuutt  of  (he  ds/endanis ;  and  that  the 
defendants  subsequently  demanded  .poasession  df  the  schoolhouse,  which  the  plain- 
tiff delivered  up  to  them;  ?UH  on  demurrer,  that  the  complaint  was  deFective. 
{SmUh  agt  Brcnon^  17  Barb.  431.)  Where,  however,  two  or  more  causes,  proper  to 
be  united,  are  atated  in  the  aame  complaint,  they  must  be  stated  separately,  each 
by  itselC  If  they  are  not  so  stated,  but  are  blended  or  intermingled  in  the  statement^ 
the  objection  ahould  be  taken  by  motion,  under  section  160  of  the  Code.  On  such 
a  motion,  the  party  objecting  may  strike  out,  aa  irrelevant,  all  matter  not  applicable 
to  a  single  cause  of  action.  Where  two  causes  are  thus  stated,  either  may  be  struck 
out,  and  the  party  moving  may  elect  aa  to  which  he  will  move.  ( Waller  agt  Bos' 
kan,  12  Bow.  28.)  A  defendant  ahould  not  be  embarrasaed,  by  being  obliged  to  so 
draw  a  distinct  and  separate  part  of  an  answer,  as  to  present  a  full  defence  to  sev- 
eral causes  of  action.  He  haa  a  right,  and  proper  pleading  requires  him,  to  so  fVame 
his  answer,  that  each  defence  shaU  be  separately  stated,  and  so  refer  to  tbe  cause 
of  action  it  is  intended  to  answer,  that  it  may  be  intelligibly  distinguished.  {Codef 
Hction  160,  eub.  2,)  (Foreyfh  agt  EdminHon^  11  Bow.  408 ;  and  tee  Clark  agt.  Far- 
Uy^  3  Duer^  646.)  Where  the  defendant  allegea  in  his  answer,  that  '*  there  is  an* 
other  action  now  pending  between  the  same  jjarties,  for  the  same  identical  cause 
of  action  mentioned  in  toe  complaint  in  thia  action,"  it  is  sufficiently  definite  and 
esrteta.  {Ward  agt  Dewey,  1?  Ekm.  108.)  Where  a  plaintiff  brings  his  action 
against  the  defendant  for  <xmlrt&H<M>fi,  ae  oo-emtly  with  the  plaintiff  and  others,  in 
the  execution  of  a  note,  the  complaint,  after  stating  the  giving  of  the  note  by  th 
'principal  debtor,  its  eaceeution  by  the  plaintiff  and  defendant,  and  the  other  oo- 
auretiea,  and  the  payment  oftbe  note  by  the  plaintiff,  haa  atated  Ibcta  entitling  the 
-plaintiff  to  contribution  from  hia  eo-sureties.  7he  plaintiff  is  not  bound  to  aver 
what  proportion  or  part  the  defendant  is  to  pay;  the  law  settles  that  Nor  is  he 
bound  to  state  whether  anything  has  been  repaid  to  him ;  that  is  matter  of  defence. 
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( Van  Demark  agt  Van  Demarkf  13  J9bw.  372.)    "  With  very  few  •zoefptfonfl,  tliere 
is  nothing  in  the  Code  that  oompele  «8  to  inrent  new  modee  of  expreaeing  the  same 
le^  proposition.    If  the  pleader,  in  «  omo  not  of  equitable  jnriidiction,  for  that 
distinction  is  not,  nor  can  it  be  abolished  hj  the  legislature,  must  now  8ts>ie  aU  the 
eTidence,  and  give  a  minute  and  voluminous  histoiy,  and  all  the  details  of  the  rise 
and  progress  of  a  cause  of  action  or  defence ;  much  of  it  may  be  pleasant  as  goesip, 
but  such  pleading  must  necessarily  be  a  slow  and  perplexing  mode  of  coming  at  the 
truth,  especiaUy  by  a  trial  by  jury.    My  own  impressions  have  been,  that  the  com- 
mon counts,  perhaps  with  some  variation,  are  still  good.    A  direct  allegation  of  the 
cause  of  indebtedness^  as  the  loan  of  the  money,  sale  of  the  goods,  or  performanoe 
of  the  work  and  labor,  fto.,  may  be  preferable  to  the  former  recital  of  indebtedness; 
but  certainly  it  must  be  enough  for  the  plaintiff  to  state  facts  sufBoient  to  create  a 
le^  obligation  upon  the  part  oif  the  defendant,  and  such  violation  of  that  obligatioiL 
as  creates  a  cause  of  action ;  and  I  think  this  statement  may  be  according  to  the 
legal  effects  of  these  facts.'*    JV  Hahd,  J.   {Stewart  agt  2Vo«w,  10  Jhw.  148 ;  and 
see  Alien  agt  PaUerson,  3  SeUL  47€;  SaU  agt  Sonthmaydf  16  Borfr.  34;  Blancftard 
agt  StraO,  8  Bow,  86;    Wood  agt  Awthmif,  9  Ifow.  78;  BMem  agt  Bice,  16  Bow, 
1,  and  note.) 
See  section  142,  Complaint,  p.  196;  and  seetioti  149,  Answer,  p.  248. 

Motion  to  make  pleadings  definite  and  certain.— To  make 
a  pleading  definite  and  certain,  the  remedy  is  by  motion,  not  by  demurrer.  {Martin 
agt  Kammse,  11  Bow.  567.)  But  t(  teems,  that  wbeife  Uie  allegations  of  the  plain- 
tUf  ^s  claim  are  so  general,  that  it  will  be  important  to  the  defendants,  before  ati- 
Bwering,  to  have  a  more  detaUed  statement  of  such  claim,  and  for  which  provision 
is  made  in  section  169,  that  a  motion^  under  section  160,  to  make  the  complaint 
more  definite  and  certain,  even  in  the  first  instance,  does  not  apply.  {McKinney  sgt 
McKinney,  12  Bow.  22.)  Irrelevancy  or  redundancy  in  an  answer  which  con- 
tains a  denial  of  anv  material  allegation  in  the  complaint,  or  sets  up  a  valid  defence, 
is  not  a  ground  of  demurrer.  {Fry  agt  Bennett,  6  Sand.  64.  Where  the  demurrer 
admits  facts  enough  to  constitute  a  cause  of  action,  the  complaint  will  be  sustained ; 
and  if  the  defepdaoit  requires  a  greater  degree  of  certainty  than  is  found  in  the  com- 
plaint, he  must  seek  his  relief  by  a  motion  under  the  Code,  that  the  pleading  be 
made  more  definite  and  certain.  {GraJiam  agt  Camman,  13  Boward.  360.)  The 
160tb  section  of  the  Code,  providing  for  striking  out  irrelevant  and  redundat  matter, 
was  not  intended  as  a  substitute  for  a  demurrer.  Irrelevant  or  redundant  mattc^r 
may  be  contained  in  a  pleading  which  contains  a  good  cause  of  action  or  defence. 
{Barlow  agt  BaanUion,  6  Bow.  476;  and  see  Nichols  agt  Jones,  id,  356.)  Where 
several  causes  of  action  in  a  oomplfldnt  belonging  to  one  class,  are  mingled  together 
and  not  separately  stated,  the  remedy  is  not  by  demurrer,  but  by  motion  to  make 
the  complaint  definite  and  certain.  {Barsen  agt.  Bayaud,  6  Ihier,  666.)  A  com- 
plaint stated  that  the  defendant  made  "  his  contract  in  writing,'^  and  set  forth  a  copy 
thereof,  in  which  the  defendant,  "for  value  received,  promised  to  pay;"  but  the 
complaint  did  not  aver  any  consideration  for  the  contract,  in  direct  terms.  It  also 
stated  that  such  contract  became  the  property  of  the  plaintiff  by  purchase,  without 
stating  when,  from  whom,  or  upon  what  consideration ;  held,  that  these  defects  are 
not  of  such  a  substantial  nature  as  to  be  available  imder  the  ground  of  demurrer, 
that  the  complaint  does  not  state  facts  sufficient  to  constitute  a  cause  of  action,  but 
that  the  remedy  is  by  motion,  under  section  160  of  the  Code,  to  make  the  faulty 
pleading  more  definite  and  certain.  That  proceeding  has  taken  the  place  of  demur- 
rers for  want  of  form.  If  this  complaint  be  insufficient  as  a  common  law  pleading,  on 
the  ground  that  the  plaintiff  does  not  make  title  to  the  contract,  the  defect  Is  cured 
by  its  setting  out  a  copy  thereof^  under  section  162  of  the  Code.  {Prindle  agt 
Caruthers,  16  N.  7.  R  4.25 ;  and  see  Moffet  agt.  Sackett,  18  IT.  7.  B.  622.) 

Motion  to  strike  ont  Irrelevant  and  redundant  mat- 
ter*— ^Ao  entire  complaint  cannot  be  stricken  out  as  irrelevant  or  redundant^  on 
motion.  Why?  Because,  if  leave  was  granted  to  serve  a  new  complaint,  it  would 
be  giving  to  the  motion  the  effect  of  a  demurrer.  Giving  effect  to  the  motion 
merely,  would  leave  both  parties  in  court  without  the  power  of  proceeding  in  the 
action  until  special  relief  &ould  be  granted.  Nor  can  a  portion  of  the  complaint 
be  stricken  out  on  such  a  motion,  as  irrelevant  or  redundant,  where  there  is  no  spe- 
cification of  what  portion  is  objectionable.    The  alleged  irrelevant  or  redundant 
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matter  shonld  always  be  eldarlj  pointed  out  hj  the  moving  party — analogous  to  the 
old  practice  of  exceptions  for  impertinence.    (Benedict  agt  bdke^  6  ffow.  352.) 
A.  motion  to  strike  oat  an  entire  answer  as  frivolous  is  irregular.    The  proper  mo- 
tion 18  for  iudg^ent  under  section  247  of  the  Code.    Unaer  the  former  practice, 
sham  and  frivolous  answers  were  firequently  confounded,  but  they  are  carefblly  die- 
tin^pushed  by  the  Code.    The  distinction  is  that  which  is  stated  in  Brown  agt.  Jeni- 
aou^  (3  iSaml  S.  (7.  R,  T32.]    When  one  only  of  two  or  more  defences  in  an  answer 
ifl  a^eged  to  be  frivolous,  if  it  is  also  irrelevant  or  redundant,  it  may  be  struck  out 
under  section  160 ;  but  when  It  is  merely  ftivolous,  the  plaintiff  is  put  to  his  de- 
murrer.   (iTtiS  agt  SmiOi^  6  ffow,  149.)    If  an  answer  otherwise  g(x>d,  is  loaded 
with  unnecessary  and  redundant  matters,  the  plaintiff  should  move,  under  section 
160,  to  expunge  them.    If  doubts  are  entertained  as  to  its  sufficiency  in  law,  a 
demurrer  is  the  remedy.    (NichoU  agt.  Jones^  ^Sbw.  3^5.)    By  noticing  a  cause  for 
trial,  a  par^  waives  the  right  of  moving  subsequently  to  strike  out  redundant  mat- 
ter from  his  adversary's  pleading,  under  section  160  of  the  Code.    {JSsmond  agt. 
Van  BcTUchoten^  6  How.  44.)    An  answer^  served  after  notice  of  motion  to  strike  out 
irrelevant  matter  in  the  complaint,  waives  Oie  motion.   (  Goeh  ligt  Mdrah,  8  ffow.  339.) 
A  stipulation  extending  the  time  for  defendant  to  answer,  and  to  make  such  ap- 
plication as  he  should  be  advised,  embraces  a  motion  to  strike  out  portions  of  the 
complaint    (Lackey  agt.  VahderbiU^  10  Bow.  156;  and  see  Mitn  agt  Vose^  4  Sand. 
€60.)    Irrelevant  and  redundant  matter  struck  out  of  an  answer,  because  ih^  matter 
could  not  in  any  way  be  made  the  subject,  or  form  a  part  of  a  material  issue  in  the 
actkm.     {Renss.  A  Wash.  Plank  Road  Co.  agt  Wetsei,  6  How.  68 ;  see  also  WiUiams 
agt  HayeSf  6  How.  470,  and  Lewis  agt.  KendaU,  6  How.  69;  Stewart  agt  Bouion^ 
6  J9bu7.  71.)    The  practice  of  striking  out  impertinent  and  scandalous  matter  (which 
aeems  to  include  irrelevancy,  redundancy,  and  even  prolixin,)  is  not  changed  by 
the  Code.    {Carpenier  agt.  West^  5  How.  53 ;  and  see  Bowman  agt  Sheldon^  5  Sand. 
660.)    Section  162  of  the  Code  confers  no  authority  upon  the  court  to  strike  out 
ideas  simply  as  false,    Kor  was  there  any  such  practice  before  the  Code.    The  pro- 
vision is  to  strike  out  sham  and  irreUvani  answers  and  defences.    As  to  irreUvancy^ 
this  section  retains  the  old  practice  of  the  courts  in  expurgating  pleadings  of  irre- 
levant and  redundant  matter  as  practiced  in  the  couft  of  chancery,  upon  excep- 
tions for  irrelevancy,  and  in  the  supreme  court  upon  motion.    {tb,rmers\  dte.,  Bank 
agt  Smith,  16  How.  329.)    Although  new  matter  in  an  answer  may  constitute  a 
good  cause  of  action,  but  is  palpably  no  defbnce,  either  total  or  partial,  nor  a  counter 
claim,  it  may  be  struck  out  on  motion  as  irrelevant    {Kwi»  agt  McGuire,  5  Duer^ 
660.)    Motions  to  strike  out  parts  of  a  pleading  as  irrelevant  or  redundant,  are  not 
to  be  encourage  unless  it  is  manifest  to  the  court  that  it  would  be  to  the  pr^udice 
of  the  party  who  has  to  answer,  to  suffer  the  objectionable  matter  to  remain.    {Mo- 
loney agt  DotoeSy  16  How,  261 ;  and  see  Hunter  agt  Powell^  id.  231.) 

When  motloift  muat  be  made.— rA  motion  to  strike  out  irrelevant 
or  redundant  matter,  or  to  correct  a  pleadmg,  must  be  noticed  "  before  demurring 
or  answering  the  pleading,  and  within  twenty  days  from  the  service  thereof"  (Rtde 
50.)  (Roosa  agt  Sauget^,  Ac.,  Turnpike  Oo.^  8  How.  237 ;  and  see  Esmond  agt. 
Van  Benschoisn,  6  Hcno.  44;  Hokms  db  IHsbrow's  Pt.  103.) 

§  161.  Judgment^  how  to  be  pleaded. 

In  pleading  a  judgment,  or  other  determination  of  a  court,  or 
officer  of  special  jurisdiction,  it  shall  not  be  necessary  to  state 
the  &cts  confening  jurisdictron,  but  such  judgment  or  determi- 
nation may  be  stated  to  have  been  duly  given  or  made.  If  such 
allegation  be  controverted,  the  party  pleading  shall  be  bound  to 

establish,  on  the  trial,  the  facts  conferring  jurisdiction. 

Form  off  pleading  a  Jndfaieat  niider  tUtt  •ectioii.--*Tf  a 

party  in  pleading  a  judgment  or  detenmnstion  of  a  jutice  of  the  peace,  or  other 
court  or  oflOioer  of  special  jurisdiction,  desires  to  pursue  the  form  prescribed  by  the 
Code  (%  161),  instead  of  the  common  law  mode,  to  show  that  the  court  had  juiMi<^ 
tion  of  the  satject  matter,  aad  of  the  person  of  the  defendant,  he  must  allege  sub- 
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Btantialljri'  if  not  Uterallj,  the  langiuge  of  the  Code— that  Sa,  that  the  Judgment 
"  duly  given  or  macU.^*  It  U  lafeat  to  nae  the  laDg:ttage  of  the  Code.  An  aUegation 
that  the  justice  had  ftill  anthority  and  jarisdiction  over  both  the  penon  of  the  de- 
fendant and  the  subject  matter  of  the  action,  to  tiy  the  same,  and  that  such  pxo- 

ceedings  were  thereupon  had,  that  on day  judgment  was  erUend  in  »aid  adion 

by  said  justice,  in  favor  of  the  plaintiflj  for,  &&,  which  judgment  remains  unsa- 
tisfied, Ac,  is  inMufficienL  Alleging  that  a  judgment  tmu  tnt&red  in  said  action,  is 
not  equivalent  to  alleging  that  judgment  has  been,  or  was  "dtdy  given  or  made," 
The  word  "  dtiZy/*  in  this  relation,  has  a  very  essential  and  important  meaning,  and 
can  hardlj  be  dispensed  with  and  satisfy  the  statute,  {ffunt  agt.  Duicherj  13  How. 
638.)  Section  161  of  the  Code  was  expressly  intended  to  alter  the  former  rule,  (and 
it  is  abrogated  in  terms,)  that  in  pleadmg  a  judgment  or  determination  of  a  court  of 
inferior  and  limited  Jurisdiction,  the  (acts  oonfeiring  the  jurisdiction  must  be  spe- 
cially pleaded.  Now,  in  pleading  any  determination  of  a  court  of  limited  jurisdic- 
tion, it  is  not  necessary  to  state  the  facts  conferring  jurisdiction,  but  such  judgment 
or  determination  maj  simply  be  alleged  to  have  been  duly  given  or  made.  If  that 
be  denied,  jurisdiction,  and  all  jurisdictional  facts,  must  be  proved.  (PF%eefer  agt 
ZkLkin,  12  Saw.  631.)  It  should  be  made  to  appear  in  every  jitdgmeni  roU^  '&at  the 
judgment  has  been  rendered  by  a  court  which  has  Jurisdiction  of  the  proceedings, 
and  when  issues  have  been  joined,  that  those  issues  have  been  tried  in  some  man- 
ner prescribed  by  law,  so  as  to  authorize  the  Judgment.  (Thomae  agt  Tmner,  12 
Bow.  426.) 

Not  applicable  to  fforelyn  Judgments.—"  It  appears  to  be  con- 
ceded that  section  161  of  the  Code  does  not  apply  to  foreign  judgments ;  and  it 
would  seem  to  follow  lh>m  this  that  a  general  averment  of  jurisdiction  of  a  foreign 
tribunal  would  be  sufficient."  (3  Barb,  €03.)  Per  C.  L.  Allen,  J.  {HoUiaier  agt. 
EoUisier,  10  Bow,  632.) 

In  pleading  an  attaclunent. — In  pleading  an  attachment,  it  is  not 
necessary  to  show  Its  regularity  in  order  to  show  Jurisdiction  in  the  officer  issuing 
it,  and  jurisdiction  is  all  that  need  be  pleaded.  In  an  action  on  an  undertaking  on 
attachment  in  a  court  of  general  jurisdiction,  it  is  unneoessary  even  to  allege  juris- 
diction. It  is  enough  to  allege  the  pendency  of  such  a  suit;  the  jurisdiction  of  the 
officer  to  issue  the  attachment  not  depending  upon  the  truth  or  sufficiency  of  the 
focts  upon  which  the  attachment  was  granted,  but  upon  the  jurisdiction  of  the 
oourt  in  which  the  suit  was  brought,  and  the  order  made.  (Oruyi  agt  FhiUipe^  16 
Bow.  120.) 

Determination  of  an  officer,  or  court  of  special  Jaris- 
diction.— ^A  pleading  is  sufficient,  under  the  Code,  in  Justifying  under  the  judg- 
ment or  final  determination  of  an  officer,  or  a  court  of  special  Jurisdiction,  to  state 
that  such  judgment  or  determination  was  duly  made.  It  is  only  when  such  allega- 
tion is  coDtroverted  that  the  officer  must  establish  the  facts  conferring  Jurisdiction. 
(WiRie  agt.  ffauemeyer,  6  Dtier,  447.) 

§  162.  Conditions  precedent^  how  to  be  pjeaded. 

In  pleading  the  performance  of  conditions  precedent  in  a  con* 
tract,  it  shall  not  be  necessary  to.  state  the  facts  showing  such 
performance;  but  it  may  be  stated  generally,  that  the  party 
duly  performed  all  the  conditions  on  his  part ;  and  if  such 
allegation  be  controverted,  the  party  pleading  shall  be  bound 
to  establish  on  trial,  the  facts  showing  such  performance.  In  an 
action  or  defence,  founded  upon  an  instrument,  for  the  payment 
of  money  only,  it  shall  be  sufficient  for  a  party  to  give  a  copy 
of  the  instrument^  and  to  state  that  there  is  due  to  him  thereon, 
from  the  adverse  party  a  specified  sum  which  he  claims. 

Actions  on  promissorv  notes«~It  la  not  necessary,  to  chaige  an 
indorser,  to  aver  a  presentment  and  demand  of  the  msker  ai  a  j^aoe  specified  in  the 
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Dote,  in  eomplainli  xmder  tbo  Code.  Such  a  demand  was,  hj  anthprity,  settled  to 
be  a  eonditioa  precedent  under  the  late  practice,  and  the  averment  eauential  to  a 
reooveiy.  Bat  section  162  of  the  Code  has  dispensed  with  the  necessity  of  plead- 
ing the  facts  whiah  constitute  the  performance  of  a  condition  precedent.  (Gay  agL 
PoMM^  5  How,  107.)  It  was  not  the  intention  of  the  legislature  by  the  last  clause  of 
section  162  of  the  Code  to  dispense  with  a  statement  of  the  facts  constituting  a 
caose  of  action,  or  with  any  of  the  requirements  of  section  142,  but  only  to  relieve 
the  party  from  setting  out  the  written  instrument  according  (o  its  legal  egtcL  The 
plaintiff  must  still  state  his  interest  in,  or  title  to  the  instrument,  and  such  other  facts 
outside  of  it  as  are  necessary  to  enable  him  to  recover  upon  it  Thus,  where  the 
plaintiff  complained  upon  a  promissory  note  alleging  that  "  the  plaintiffs  are  the 
owners  of  a  promissory  note  of  which  the  following  is  a  copy,  and  that  there  is  due 
to  them  thereon  from  the  defendants  the  sum  of  $500,  with  interest,"  &c.,  and 
cLkim  to  recover  such  amount  and  for  which  they  demand  judgment  against  the 
defendants,  and  then  set  out  a  copy  of  the  note,  Asfc2,  that  the  complaint  was  defec- 
tive in  not  stating  that  the  defendants  mcuieor  indorsed  the  notej  and  as  respects  the 
indoraen,  in  not  alleging  a  demand  and  notice  of  non-payment  {Bank  of  Geneva  agt. 
Gutickj  8  Bow.  61.)  When  the  complaint  sets  forth  a  oopy  of  a  note  and  indorse- 
ment, by  which  it  did  not  appear  that  the  plaintiff  was  eiUier  a  party  to  the  note  or 
the  indorsement^  and  alleged  that  there  was  due  the  plaintiff  Uiereon  the  amount 
thereof  with  interest ;  held^  that  the  complaint  was  insufficient.  It  is  insufficient 
under  section  162  of  the  Code,  merely  to  set  forth  a  copy  of  the  instrument  with  an 
allegation  that  a  specified  sum  ia  due  the  plaintiff  thereon.  (Lord  agt.  Cheeebroughj 
4  Sand.  696.)  **  If  it  is  intended  by  section  162  to  dispense  with  a  statement  of 
facts  constituting  the  cause  of  action,  or  of  new  matter  constituting  a  defence,  it  is 
a  wide  departure  ftom  the  system  of  pleading  as  previously  established  by  the  Code. 
How  are  issues  to  be  formed  ?  May  a  complaint  contain  simply  a  copy  of  the 
note,  followed  by  the  allegation  that  there  is  due  the  plaintiff  a  certain  sum, 
and  that  he  claims  such  sum  7  If  so^  upon  what  is  the  defendant  to  take  issue  ?  *' 
Per  Masvin,  J.  (Bameey  agt  Smith,  6  Eow.  420.)  But  in  Marahall  agt  JRockwood, 
(12  Eow.  462,)  it  was  heid  by  Justice  Habbis,  that  in  an  action  by  the  payee  of  a 
promissory  note,  against  the  maker,  it  is  necessary  in  the  complaint,  only  to  set  out 
a  copy  of  the  note,  with  an  allegation  that  a  speoified  sum  is  due  the  plaintiff  there- 
on. Section  162  oi  the  Code  makes  such  a  case  equivalent  to  an  allegation  of  the 
execution  and  delivery  of  the  note  by  the  defendaint  to  the  plaintiff.  The  judge 
says:  "The  last  clause  of  the  162d  section  of  the  Code,  declares  that  in  an  action 
founded  upon  an  instrument  for  the  payment  of  money  only,  it  shall  be  sufficient 
to  give  a  copy  of  the  instrument,  and  to  state  that  there  is  due  to  the  plaintiff 
thereon  a  specified  sum,  which  he  claims.  This  is  such  an  action.  It  is  founded 
entirely  on  an  instrument  for  the  payment  of  money  only;  and  the  plaintiff  has,  in 
his  complaint,  bronght  himself  within  the  very  letter  of  the  provision  cited^  Had 
there  been  no  such  provision,  it  would  have  been  enough  for  the  plamtiff  to  have 
given.  In  bis  oomplsint,  a  copy  of  the  note^  and  alleged  that  the  defendant  made 
the  note  and  delivered  it  to  him.  (ChappeU  agt  JBiseeU,  10  Sow.  Fr.  B,  274.) 
This  is  all  that  the  142d  section  of  the  Code  requires.  The  legislature,  as  I  under- 
stand the  provision  referred  to,  authorised  the  plaintifi)  ins£^  of  making  such 
allegations,  to  give  a  oopy  of  the  instrument,  and  state  how  much  was  due  thereon. 
But  where  other  fhcts  are  necessary  to  make  out  the  cause  of  action,  such  other 
facts  must  be  alleged.  Thu%  in  Lord  agt  Cheeebrough,  (4  Scmd,  696,)  the  action 
wss  by  the  indorsee  of  a  promissory  note  against  the  niaker.  It  wss,  of  course, 
necessary,  not  only  to  prove  the  note,  but  also  its  transfer  and  delivery  to  the 
plaintiff  It  was  very  properly  held,  that  the  provision  in  the  162d  section  of  the 
Code  did  not  dispense  with  the  averment  of  these  additional  facts  constituting  a 
part  of  the  plaintiff's  cause  of  action.  So  in  Alder  agt  Bloomingddie,  (1  Duer,  601,) 
the  action  was  against  the  indorsee  of  a  promissoxy  note.  The  complaint  contained 
no  averment  of  the  demand  of  payment  of  the  note,  or  notice  to  the  indorsee.  This, 
upon  demurrer,  was  held  to  be  a  iatal  defect  The  action,  in  that  case,  was  founded 
partly  np<m  the  noto^  a  copy  of  which  had  been  given,  and  parUy  upon  extrinsic  facts 
which  had  not  been  alleged  in  the  oompUdnt  (See  also  Bank  of  Geneva  agt.  Gukck, 
8  How,  Pr.  B.  61.)  In  the  ease  under  consideration,  the  plaintiff  relies  upon  no 
facts  not  appearing  upon  the  face  of  the  instrument  itself^  to  constitute  his  cause  of 
action.    The  note^  of  which  he  has  given  a  copy,  when  produced  upon  the  trial  and 
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prored,  will,  of  itsolf,  ftmiah  liini  with  prima  facU  eyideooe  of  liis  right  to  reoover 
the  amount  alleged  to  be  doe  thereon,  and  the  defendant's  liabBity.    To  snoh  » 
case,  and  sach  a  case  only-,  the  provudon  in  the  163d  section  of  the  Code  applies. 
In  such  a  case,  the  giving  of  a  copy  of  the  instrument,  with  an  allegation  that » 
specified  sum  is  due  thereon,  is  made  equivalent  to  an  allegation  of  tiie  ezeontloii 
and  delivery  of  such  instrument  by  the  defendant  to  the  pluntiif."    In  Price  agt. 
MeClare^  (8  Abb,  358,)  it  was  held  h^  Judge  Duxs,  in  action  against  maker  and 
indorser,  that  the  complaint  was  bad  m  omitting  to  aver  that  the  note  was  made  by 
McClare,  and  that  it  was  made  by  him  in  the  name  of  MoClare  k  Co.    It  was  stoo 
bad  in  not  averring  that  the  note  had  been  indorsed  by  the  defendants  ICoClean 
and  Cain.    That  the  complaint  in  its  fonn  could  not  foe  sustained  without  overruling 
the  former  decisions  of  the  court  upon  the  point    (Lord  agt  Cheaebrongh^  4  8omd, 
696;  Alder B:gt.BUxmmgdaie,  i  Duer,  601;  Bank cf  OMeva a^gt.  GtiUck,SBifW.6l.) 
This  case  of  iVioe  agt.  McClare^  is  also  reported,  {h  Du$r^  670 ;)  and  a  note  of  the 
Bbpostib  is  there  given,  stating  the  case  of  Priimt  agt  Cairiiktr$^  in  the  court  of 
Mspeala,  as  reported  hi  MS,  in  The  Boewmg  iM,  (now  reported  \b  if.  T.  R.  425.) 
The  Reportbb,  after  stating  the  case,  and  the  dedsion  of  the  court  of  appeals  re- 
versing S.  G,  10  Hew,  33,  savs:  **  The  foregoing  note  of  the  deddon  of  the  oonrt  of 
appeals  is  taken  from  The  Evening  Poet,  for  which  an  abstract  of  its  decisions  in 
June,  1857,  was  prepared  by  the  reporter  of  that  court    If  Prindle  agt  CarviOiere^ 
as  reported  in  10  How,  38,  was  unanimously  reversed,  and  on  the  grounds  above 
stated,  then  it  may  well  be  doubted  whether  the  complaints  in  Lord  agt  Che9Arcwg\ 
(4  iSbnd;  696,)  and  Alder  agt  BhonMngdaU,  (1  Dner,  601,)  should  not  have  been 
held  to  be  good  on  genera^  demurrer."    In  Prindle  agt  (kanrihen,  (IC  H.T.R,  435,) 
"The  complaint  alleges  that,  on  the  4th  day  of  July,  1851,  the  defendant  made  hia 
contract  in  wridng,  and  gives  a  copy,  which  is  as  follows:  'For  value  received,  I 
promise  to  pay  to  Henry  Caruthers,  or  his  wife,  Elizabeth,  annuiJly,  on  the  first  day 
of  April,  during  the  life  of  the  longest  liver  of  them,  the  sum  of  two  hundred  dol- 
lars, if  called  for  or  needed.    Wiluam  Cabcthsbs.'    The  complaint  avers  that  the 
contract  is,  and  was,  prior  to  tiie  first  day  of  April,  1864^  the  property  of  the  plain- 
tiff by  purchase ;  that  Henry  Caruthers  died  on  the  80th  of  Han^,  1853,  and  that 
his  wife,  Elizabeth,  is  livmg;  that  on  the  2d  of  May,  1854,  the  plaintiff  demanded 
the  $200,  which  became  payable  on  the  first  day  of  April,  1854 ;  that  it  was  not 
paid,  and  that  the  defendant  is  Justly  indebted  to  the  plaintiff  therefor  in  the  sum 
of  $200  and  interest,  tot  which  sum  the  jdaintiff  demands  Judgment"    The  defend- 
ant demurred,  assigning  numerous  causes.    The  court  of  appMls  hdd  (Shanklavd^ 
J.,  delivering  the  opinion,  BBOWir,  J.,  absent)  that  the  compkint  stated  that  the  de- 
fendant made  "  his  contract  in  writing,"  and  set  forth  a  copy  thereof  in  wluch  the 
defendant  '*for  value  received,  promised  to  pay;"  but  the  complaint  did  not  aver 
any  consideration  for  the  contract,  in  direot  terms.  It  also  stated  that  such  contract 
became  the  property  of  the  plaintiff  by  purchase,  without  stating  when,  firom  whom 
or  upon  what  consideration.    Held,  that  these  defects  are  not  of  such  a  substantial 
nature  as  to  be  available,  under  the  ground  of  demurrer  that  the  oompdaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action ;  but  that  the  remedy  is  by  mo- 
tion, under  section  one  hundred  and  sixty  of  the  Oode,  to  make  the  fi^ulty  pleading 
more  definite  and  certain.    That  proceeding  has  taken  the  place  of  demurrers  for 
want  of  form.    If  this  complaint  be  insufficient  as  a  common  law  {deeding,  on  the 
ground  that  the  pleading  does  not  make  title  to  the  contrsct,  the  defect  is  cured  by 
its  setting  out  a  copy  thereof,  under  section  one  hundred  and  sixty-two  of  the  Code. 
(Prindk  agt  CanOhere,  16  K,  T,  R.  ^5.)  A  complahit  in  an  action  on  a  promissory 
note,  alleging  the  making  of  the  note  by  the  defendant,  and  giving  a  copy  thereof 
containing,  as  payee,  the  initial  letter  of  plaintiff's  christian  name^  and  hk  surname 
bi  Ml ;  and  fiirther  alleging  that  there  is  due  to  the  plaintiff;  on  ^e  note  fixMn  the 
defendant,  a  sum  named,  for  which,  with  interest  firam  a  specified  day,  the  plaintiff 
demands  judgment,  is  good,  both  under  section  one  hundred  and  slx^-two  of  the 
Code  and  independent  of  that  section.   (ChappeU  agt  BieeeU,  10  Htw,  274)  A  com- 
plaint which  alleged  "that  the  defendant  Paton,  heretofore  for  value  received,  made 
hia  promissory  note  in  writing,  dated  July  10, 1854,  whweby  four  months  after  date 
thereof;  he  promised  to  pay  to  the  order  of  the  defendants,  Josei^  Carpenter  and 
George  R.  Jagoes,  under  the  firm  name  of  Carpenter  ft  Jaques,  one  thousand  dol- 
lars ;  that  said  Ann  of  Carpenter  ft  Jaques  and  the  defendant,  De  Groot,  severally 
indorsed  said  aoto  la  blank,  and  the  same  so  indorsed  was  deUvered  to  plainti^ 
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who  now  hddi  and  owns  the  Mme ;"  Acid;  that  U  imported  that  the  maker  deliver- 
ed il  to  the  payees^  and  the  last  indoraer  to  the  plaintifl)  and  was  sufficieDt  (j9iir- 
raaag^DeCfinooi,6Duer,^19;  and  9ee  Keteliaa  t^  My^n,  3  K  D,  Smiih,  SB  ]  Levy 
agi.  JLevy,  6  Abb.  89 ;  AdatM  agt  SherriU,  14  Raw.  297.)  The  plaintiff  brought  his 
ftction  on  a  promissory  note,  and  in  his  complaint  alleged  that  the  note  was  made  by 
tho  defendant  payable  to  his  own  order,  and  by  him  indorsed  and  delivered  to  one 
J.  IC,  for  a  yaloabU  consideration;  and  that  tbe  plaintiiT  is  now  the  bona  fide  holder 
and  cwmer  nff  (ke  note,  Bdd,  that  a  demurrer  to  the  complaint  that  it  did  not  state 
how  the  plaintiff  became  the  hMcr  and  oumer  of  the  note,  was  not  well  taken. 
{BMeme!gt,Jiice,nffow.landnok,) 

See  notes  under  section  142,  anie,  page  196. 

Ifo  obtlyaUon  impoied  to  set  onl  a  copy  of  a  writton 

tiittrililieat«— "The  sufficiency  of  pleadings  under  the  Code  is  to  be  deter* 
nuned  by  the  rules  which  are  therein  proscxib^  (§  140)  and  section  163  provides 
merely  that  in  an  action  founded  on  an  instrument  lor  the  payment  of  money  only, 
it  shall  be  sujficierU  for  a  party  to  give  a  copy  of  the  instrument,  and  state  that  there 
is  due  to  him  thereon  fh>m  the  adverM  party  a  specified  sum  which  he  daimsi  It 
imposes  no  obligation,  however,  to  set  out  the  instrument,  and  was  designed  to  fa- 
cilitate the  pleader,  not  his  adversary."  Per  Bradt,  J.  {Mayor,  dsc  agt.  Doody^  4 
Abb.  127.)  Where  an  action  is  brought  by  an  assignee  of  an  undertaking  given  on 
proceedings  of  claim  and  delivery  of  personal  proper^,  an  allegation  in  the  com- 
plaint that  the  undertaking  was  duly  assigned,  Ac,  to  the  plaintiff)  without  any  al- 
legation that  the  judgment  recovered  in  the  action  was  also  assigned,  sufficiently 
shows  the  plaintiff^s  title.    (Mbrange  agt  Mudge^  6  Abb.  243.) 

Performance  of  coadiUons  precedent* — Upon  a  question  of 
the  performance  of  a  condition  preoedent,  small  matters  are  of  consequence.  The 
performance  must  be  exact,  not  q/  pres.  And  under  an  averment  of  performance^ 
evidence  in  excuse  of  non-performance  is  not  admissible.  {Oaldey  agt  Jf<7rion,  1 
Kern,  25;  and  eee  Oarvey  agt.  ihicrkr,  4  Sand.  665.)  A  complaint  against  the 
maker  and  indorser  of  a  promissory  note,  which  alleges  tbe  making  of  the  note  and 
its  indorsement  and  transfer  by  the  payee,  the  indoraer,  to  the  plaintiff,  and  that 
paymeni  of  the  note  wae  duly  demanded  at  maturity,  and  was  thereupon  duly  protested 
for  non-paymentf  and  notice  (hereof  duly  given  to  t?te  indorser j  would  have  been  in- 
sufficient to  charge  the  indorser  previous  to  the  Oode ;  but  under  the  162d  section 
of  the  Code  it  must  be  re^pirded  as  a  general  statement  of  the  performance  of  the 
conditions  precedent  to  the  plaintiff^s  right  to  recover,  and  is  therefore  sufficient 
H  seems,  that  had  not  a  different  construction  been  given  to  tbe  first  clause  of  that 
section,  in  several  cases,  it  would  have  been  held  that  it  was  intended  to  apply  only 
to  contracts  wherein  the  conditions  preeedeni  are  expressly  stated ;  and  not  to  con- 
tracts where  such  conditions  are  impUed  by  law;  as  in  cases  of  the  contract  of  in- 
dorsement {Adams  agt.  SherriU,- 14  How.  297.)  And'  where  the  complainant 
alleged  that  at  an  election  legally  held  in  a  county  named,  purauant  to  the  statute, 
for  the  election,  among  other  officers,  of  a  county  judge  for  such  county,  for  the 
term  of  four  years  from  the  first  day  of  January,  1852,  the  relator,  who  was  a  party 
plaintiff  with  the  people,  receiveNd  a  majority  of  tbe  votes  given  for  tbe  office  of 
county  judge,  and  was  legally  elected  to  such  office  for  such  term ;  field,  on  demurs 
rer  to  the  complaint,  that  it  stated  sufficient  facts  to  ^ow  that  the  relator  was  enti- 
tled to  the  office  and  properly  made  a  party.  If  the  time  when  tbe  election  was 
held  is  not  sufficiently  stated  by  this  allegation,  the  remedy  was  by  motion  to  have 
it  made  more  definite,  and  the  objection  is  not  available  on  demurrer.  {Feople  agt. 
Ryder,  2  Kern.  433  ;  and  see  Oonsiderant  agt.  Brisbane,  14  Bow.  487 ;  Brown  agt 
Southern  Michigan  BR  Co.,  6  Abb.  237 ;  FairchUd  agt.  Ogdensburgh,  &c,  RB.  Co., 
15  JSf.  7.  B.  337 ;  Van  Bensselaer  agt  Bonesteel,  24  Barb.  365.)  Where  delivery 
and  payment  ^  an  executory  contract)  are  to  be  concurrent  acts,  the  promises  of 
the  parties  are  dependent  and  conditional,  and  neither,  therefore,  is  entitled  to  bring 
an  action  against  the  other  for  hia  refusal  to  perform,  without  showing  on  his  own 
part  an  actual  performance^  or  a  legal  offer  to  perform.  (Ltsier  agt.  Jewett,  1  Kern. 
454;  P&r  Oaklst,  C.  J.,  KeUy  agt.  Upton,  5  I>uer,  336;  Ferris  agt  Fmis,  16  Row. 
102.)  Where  a  mutual  agreement  was,  that  the  plaintiff,  in  consideration  of  the 
payment  by  the  defendants  of  a  certain  sum  of  money  on  a  certain  day,  and  on  the 
delivery  to  him  of  certain  promiasoiy  notes^  (without  stating  any  time  for  the  de- 
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livery,)  he  would  assign  and  transfer  to  the  defendants  all  his  interest  in  a  certain 
bid  made  by  him  upon  certain  real  estate,  and  all  his  interest  in  the  judgment 
therein,  Ac. ;  kddj  on  demnrrer,  that  on  the  failnre  of  the  defendants  to  pay  the 
money  on  the  day  specified,  the  plaintiff  could  maintain  his  action  therefor,  without 
alleging  that  he  had  performed,  or  had  offered  to  perfbrm,  tlie  agreement  on  bis 
part.  He  was  not  bound  to  perform  until  the  defendants  had  delivered  the  notes, 
as  well  as  paid  the  money.  The  agreement  to  pay  the  money  was  an  independent 
undertaking.  {Smiih  agt.  Bettf,  16  How.  251.)  The  rules  respecting  {he  mode  of 
setting  forth  the  performance  of  conditions  precedent  were  not  intended  to  be  sub- 
staDtially  changed  by  the  Code.  Facts  showing  performance,  are  to  be  stated ;  not 
circumstances  which  are  mere  evidence ;  nor  mere  legal  conclusions.  {Hatch  agt 
Ptet,  23  Sorb.  615.) 

§  168.  Privaie  statutes,  how  to  be  pleaded* 

In  pleading  a  private  statute,  or  a  right  derived  therefrom,  it 
shall  be  sufficient  to  refer  to  such  statute,  by  its  title  and  the  day 
of  its  passage,  and  the  court  shall  thereupon  take  judicial  notice 
thereof. 

Statute  for  an  election  of  pablic  off  leers.— And,  where  the 
complaint  alleged  that  at  an  election  lewdly  held  in  a  county  named,  pursuant  to 
the  statute  for  the  election^  among  other  oi&cers,  of  a  county  judge  for  such  county, 
for  the  term  of  four  years  fVom  the  first  day  of  January,  1852,  the  relator,  who  was 
ft  party  plaintiff  with  the  people,  received  a  majority  of  the  votes  given  for  the  office 
of  county  judge,  and  was  legally  elected  to  such  office  for  such  term ;  kdd,  on  de- 
murrer to  Uie  complaint,  that  it  stated  sufficient  facts  to  show  that  the  relator  was 
entitled  to  the  office  and  properly  made  a  psrty.  If  the  time  when  the  election 
was  held  is  not  sufficiently  stated  by  this  allegation,  the  remedy  was  by  motion  to 
have  it  made  more  definitOi  and  the  objection  is  not  available  on  demurrer.  (Peojp^ 
agt.  R\/d&r^  2  Kern,  433.) 

Contraets  Toid  bf  our  statute,  elaimed  under  valid  stat- 
ute of  another  state. — ^The  plaintifi*  having  resorted  to  the  courts  of  this 
state  to  enforce  contracts  prohibited  and  made  indictable  by  the  law  of  this  state, 
(against  lotteries,)  the  subject  matters  of  which  are  declared  to  be  public  and  common 
nuisances,  should,  by  an  averment  of  the  place  where  made,  and  that  by  the  laws  of 
that  place  such  contracts  were  authorised,  have  shown  that  these  contracts  were  not 
within  the  statute  and  vitiated  by  it,  the  laws  of  the  state  having  no  extra-terri- 
torial force.  It  is  as  if  an  exception  had  been  engrafted  upon  the  statute  which 
prohibits  all  dealing  in  regard  to  lottery  tickets,  excluding  from  its  operation  all 
contracts  made  without  the  state,  and  the  plaintiiT,  in  seeking  to  enforce  a  contract 
within  the  general  statute,  must,  in  pleading,  by  proper  averments,  bring  himself 
within  the  exception.    Per  W.  F.  Allen,  J.    {Thaicher  agt  Aforru,  1  Kern,  437  ) 

]flunlelpal  ordinance  founded  upon  a  statute.— Where  a 

municipal  ordinance  or  enactment  is  founded  upon  a  statute,  it  is  sufficient  in  plead- 
ing, to  aver,  generally,  that  the  oontraet  sought  to  be  enforced  is  in  violation  of 
such  ordinance  or  enactment.  It  is  unnecessary  to  plead  the  statute  specially.  A 
contract  which  violates  a  statute,  having  a  merely  local  or  municipal  application,  is 
as  illegal  as  if' the  statute  in  question  had  been  one  of  universal  application.  (Be- 
man  agt  Tagnot^  6  Saind,  163.) 

Statute  penalties. — The  C!ode  has  not  abrogated  the  provisions  of  the 
Revised  Statutes  (2  R,  8,  482,  §  10)  relative  to  the  forms  of  declarations  in  actions 
for  statute  penalties.  The  mode  of  declaring,  authorized  by  the  Revised  Statutes 
in  such  cases,  is  still  proper.  The  notice  in  uie  summons,  in  such  cases,  should  be 
in  the  form  prescribed  by  subdivision  om  of  section  129  of  the  Code.  (People  agl 
BenneU^  6  Ahb.  384.)  By  the  act  of  1857,  to  suppress  mtemprance  and  to  regulate  the 
sale  of  intoxicating  liquors,  an  action  brought  to  recover  a  penalty  given  by  said 
act,  for  a  violation  thereof,  should  be  brought  exclusively  in  the  name  of  the  "board 
of  commissioners  of  excise  "  of  the  county,  the  noma  of  the  commissioners  should 
not  be  mentioned.    (5ee,  io  the  Mms  effect^  Th€  Board  of  CotnmMontn^  db.  agt 
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Jkiktriy,  16  Bow.  4^.)  Bat  where  inch  action  wag  brought  in  the  names  of  the  com- 
misBLonen,  hdi^  on  the  trial  at  the  circuit,  that  the  sttmmona  and  pleadings  might 
be  amended  bj  striking  oat  the  names  of  the  commissioners.  {Po>mroy  agt.  Sperry^ 
16  £bw.  211.)  An  action  brought  to  recover  a  penalty  under  §§  13  and  14  of  the 
■et  entitled  "  An  act  to  suppress  intemperance,  and  to  regulate  the  sale  of  intoxicat- 
ing  liquors^"  passed  April  16,  1857,  bj  '*  A.  B.,  C.  D.,  and  E.  F.,  board  of  commis- 
sionera  of  excise^"  plaintiffs,  complaining  and  setting  Out  specifically  the  whole 
cause  of  action  05  acermng  io  Oum  as  (he  board  of  conwUssionera  of  excise^  is  sufB- 
cientlj  brought  "in  the  name  of  the  board  of  commissioners  of  excise,''  as  required 
bj  §  21  of  said  act.  ^his  decision  seems  to  overrule  the  one  on  this  point  in 
Fimaroy  agt  Sperry,  (16  How,  211),  by  holding  that  the  action  maybe  brought  in 
either  form — that  is^  with  or  without  the  individual  names  of  the  commissioners— if 
"  the  board  of  commissioners  of  excise"  is  properly  named  as  plaintiff,  and  the  cause 
of  action  alleged  as  accruing  to  it.  The  caae  of  The  Board  of  Commissioners 
of  Excise  of  Saraioga  CowUy  agt.  Doherty  (16^  Hoii;.  211)  is  affirmed  by  this  decision, 
as  the  question  there  was,  whether  the  action  was  properly  brought  without  nam- 
ing the  commissioners  individually,  and  it  was  held  that  it  was  properly  brought  in 
the  name  of  the  board. — Rxp.)  {Haiii  agt.  Benson^  18  Bow,  302.)  An  appecA  under 
iht  Code  from  SkjfuHoe^sptdgmmU^  rendered  in  an  action  for  a  penalty  for  a  violation 
of  the  excise  law,  under  the  Revised  Statutes  {Tit  9,  Ch.  20,  Pari  1),  to  the  county 
court,  does  not  supersede  the  justice's  judgment,  nor  does  the  oounty  court  proceed 
de  novo  with  the  trill,  as  waa  the  case  on  such  an  appeal  before  the  Code.  (Pruyn 
agt.  J\fler,  18  iTow.  331.) 

Action!  by  a  corporation-. — ^It  was  held^  in  Johnson  agt.  Kemp,  (11 
Bow.  186,  MrrcHSLL,  J.,)  that  hankSy  created  under  the  general  banking  law,  when 
soing,  should  recite  the  title  of  the  act)  and  the  date  of  its  passage,  under  which 
proceedings  were  had  for  its  incorporation.  This  is  required  by  the  13th  section  of 
the  4th  tiUe  of  chapter  8,  of  the  3d  part  of  the  Revised  Statutes,  which  is  retained 
by  section  4T1  of  the  Oode.  But  it  was  hdd  adversely  in  Bank  of  WaterviUe  agt 
AUser^  (13  Bow.  270,  Ekott,  J.,)  that  it  appears  to  be  a  well  established  rule,  that 
a  corporcsUon^  when  suing,  need  not  avsTj  and  need  not  prove  its  corporate  existence, 
nnlees  it  be  eoqires^  pleaded  thai  ii  is  not  a  eorporaUon.  And  this  role  applies  to 
banks  inoorporated  under  the  special  provisions  of  the  general  banking  law,  wheth- 
er suing  in  the  name  of  the  bank  or  in  the  name  of  its  president  alone.  In  Bcmk 
of  Havana  agt  Wickham,  (16  Bow.  97,  ff&nerai  term,)  it  was  stated  that  the  plaintiff 
in  this  case,  stated  his  title  in  the  complaint  in  this  way:  "The  Bank  of  Havana,  the 
plaintiff  in  this  suit,'*  Aa  The  question  was,  whether  this  was  a  sufficient  aver- 
ment to  show  the  plaintiff  had  legal  capacity  to  sue  ?  Beld,  that  the  plaintiff  should 
have  recited  the  title  of  the  act  and  ih»  date  of  its  passage^  under  which  proceed- 
ings were  had  for  its  incorporation,  (2  B.  S.  469,  §  13,)  as  was  properly  decided  by 
Judge  Mitchell,  in  Johnson  agt.  Kemp,  (11  Bow.  186.)  The  act  for  the  protection 
and  improvement  of  the  Seneca  Indians,  residing  on  the  Cattaraugus  and  Allegany 
Reservations  in  this  state,  passed  May  8, 1846,  in  effect  created  those  Indians  into  a 
corporation,  and  authorized  them  to  bring  and  maintain  actions  in  their  corporate 
name.  Therefore,  an  action  brought  by  said  Seneca  Nation  of  Indiai^  in  their 
own  name,  upon  a  promissoTy  note,  given  and  made  payable  to  them,  may  be  sus- 
tained ;  and  it  is  not  necessary  that  they  should  aver  their  act  of  incorporation,  or 
their  authority  to  sue  in  the  courts  of  this  state.  {Seneca  Nation  Indians  agt  ^ler, 
UJSbw.  109.) 

Action  by  a  foreign  banking  company*— An  averment  in  a 
eemplaint  upon  a  protested  bill  of  exchange,  that  the  plaintiff  is  duly  authorised  to 
bring  an  action  on  behalf  of  the  foreign  banking  company,  (the  owners  of  the  bQI.) 
as  one  of  its  registered  officers,  is  a  coDclusion  of  law  merely.  He  should  set  fortii 
the  existence  and  terms  of  the  act  under  which  the  bank  waa  organized,  and  an 
authority  given  to  him  as  one  of  its  registered  officers  to  sue  on  its  behalf.  Without 
thie  the  complaint  is  insufficient.    If  it  should  appear  that  such  an  authority  was 

£'ven,  the  plaintiff  could  maintain  the  action  in  his  own  name,  on  behalf  of  the 
^nk,  not  only  on  grou&d3  of  international  oomity,  but  as  a  trustee  of  an  express 
trust,  within  a  reasonable  interpretation  of  the  Code.    (Myers  agt  MaehadOf  14 
How.  149;  and  see  Tinckham  agt.  Borst,  16  Bow.  204.)    The  plaintiff  in  this  case,  aa 
judgment  and  execution  creditor  of  the  Washin^n  Btone  Dressing  Company,  a 
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corporation  organized  under  the  general  Uw  of  Connecticai;  regolatxog  joint  atoeiE: 
corporations,  brought  his  action  a^inst  the  defendants,  subscriberB  and  shareholders 
of  stock  in  such  oorporation,  alleging  fraud  on  the  part  of  the  defendants  in  making 
and  carrving  oat  a  certain  agreement  between  the  defendants  and  other  penons  in- 
terested in  the  purdiase  of  stock  of  said  corporation,  which  fraudulent  agreement, 
as  alleged,  was  oontraiy  to  the  statute  law  of  Gonnec^ut,  and  demanded  judgment 
for  $3,718.59.  ffddf  on  demurrer,  that  to  sustain  the  suit,  th^  court  must  see  that 
the  following  points  are  plainlj  established :  Ist  That  the  corporation  could,  in 
Connecticut,  succeed  in  such  a  suit  2d.  That  it  is  clear  the  subscription  of  the 
stock  in  the  manner  charged  was  UlegaL  3d.  That  it  is  dear  it  was  incapable  of 
ratification  bj  the  directors  or  stockholders ;  or,  if  capable,  has  not  been  ratified. 
4th.  That  a  demand  for  p^ment  in  money  can  be  supported,  sad  that  a  forfeiture 
of  the  stock  is  not  the  only  remedy;  and,  5th.  That  such  an  action  could  be  brought 
there,  without  making  it  on  behalf  of  creditors  at  large,  and  against  stockholdexs 
generally.  And  it  is  no  objection  to  this  view  that  some  of  the  points  suggested 
appear  to  be  (though  not  really)  matters  of  law.  (JieDonough  agt  FhelpSj  15  E<ne. 
372.) 

§  164.  Libel  and  slander ^  how  stated  in  complaint 
In  an  action  for  libel  or  slander,  it  shall  not  be  necessary  to 
state  in  the  complaint,  any  extrinsic  facts,  for  the  purpose  of 
showing  the  application  to  tilie  plaintiff,  of  the  de&matorj  matter 
out  of  which  the  caose  of  action  arose ;  but  it  shall  be  sufficient 
to  state  generally,  that  the  same  was  published  or  spoken  con- 
cerning the  plaintiff,  and  if  such  allegation  be  controverted,  the 
plaintiff  shall  be  bound  to  establish,  on  trial,  that  it  wsjb  so  pub- 
lished or  spoken. 

ExpUtnatioBi  of  tbe  meaBlnir  of  tbe  irorda.— In  actions  of 
damder  the  role  focmeriy  was,  that  when  tha  ir<»ds  required  .a  knowledge  of  ex- 
trinsic facts,  either  to  show  their  meaning  or  their  appUcability  to  the  plaintiff,  all 
such  facts  must  be  both  averred  and  proTOd.  The  only  change  made  by  the  Code 
in  this  respect,  is  to  dispense  with  such  aTSiments  gf  extrinsic  facts,  showing  the 
appUcdbH/Uy  of  the  slander  to  the  plaintiff.  It  is  still  neoesiaiy,  as  it  formerly  waf>, 
to  aver  and  prove  any  facts  necessary  to  explain  the  meaning  of  the  words  used.  It 
is  also  necessary,  of  course,  to  allege  thai  the  words  were  spoken  of  and  conoeming 
the  plaintiff.  Where  the  objection  taken  at  the  trial,  is  for  the  want  of  a  material 
averment  which  the  plaintiff  must  prove  in  order  to  sustain  his  action,  unless  the 
judge  permits  an  amendment  on  the  spot,  the  objection  is  as  fittal  as  it  would  be  on 
demurrer.  But  where  the  objection  first  taken  on  the  trial  is  for  the  want  of  an 
innuendo,  stating  the  meaning  of  the  words,  and  this  question  is  fiuriy  left  to  the 
jury,  and  they  find  them  slanderous,  the  court  ought  not,  after  the  verdict,  to  inter- 
fere. The  verdict  aids  the  defect,  even  if  the  want  of  such  an  averment  would  have 
been  good  cause  of  demurrer.  And  it  is  weU  settled  that  the  meaning  of  the  words 
used  by  the  deftndant  cannot  be  proved  by  the  opimcn$  of  witnesses,  or  their 
statement  as  to  how  they  understood  them.  In  this  case,  the  plaintiff  was  charged 
to  have  been  a  *'  receiver  of  stolen  goods,''  which  words  were  considered  action- 
able per  u.  But  a  ohaige  that  "he  had  received  stolen  goods,"  would  not  have 
been  oonsidored  actionable  per  m,  without  the  additional  allegation  that  he  knew 
they  had  been  stolen.  Per  &  B.  Stbong,  J.  (Liae  agt  Shorty  16  Bow.  322.)  The 
office  of  an  immendo^  in  an  aotion  of  libel  or  dander,  is  to  connect  the  words^  pub- 
lished or  spoken,  with  the  persons,  or  ihots  and  extrinsio  circumstances,  previously 
named,  and  set  fiurth  in  the  inducement,  and  to  explain  their  application  thereto ; 
and,  being  merely  expHanaiory,  cannot  enlarge  the  sense  of  words,  or  supply  or  alter 
them,  when  they  are  deficient.  IkfeeU  in  inaumdoea  are  usually  apparent  upon  tiie 
Ihce  of  the  pleading,  and  formerly  would  have  been  taken  advantage  of  by  specisl 
demurrer ;  but,  under  the  Code,  the  remedy  is  by  motion  to  strike  out  It  is  the 
province  of  the  jury  to  determine  the  meaning  of  a  libel ;  and  where  there  are  alle- 
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Rations  in  the  oomplaint  in  the  fonn  of  innuendoes,  bnt  in  fhot  are  asseTeratioiiB  of 
tlie  import  of  iho  paUioatlon  itaelf,  end  preie&t  the  precise  points  upon  which  the 
juiy  must  pass,  ther  «i^  not  innuendoes  in  the  proper  sense  of  that  term,  but  are 
allegatioQS  of  iasuaole  fiwts  founded  upon  the  matter  contained  hi  the  published 
siztide,  and  are  required  to  be  answered.    (BknadeU  agt.  Baifmondf  14  Maw,  265.) 
Tbe  l&4th  secdon  of  the  Code  merelj  dispenses  with  the  allegation  of  extrinsic 
facts,  showing  the  applioation  <^  the  words  to  the  plaintiff,  in  order  to  obviate  the 
difficml^  which  wsa  supposed  to  have  been  occasioned  by  the  decision  of  f  he  su- 
preme court  m  MUUr  agt.  MaecwtUy  (16  Wmd.  9.)    It  does  not  dispense  with  the 
necessKtj  of  an  averment  or  innuendo,  when  they  become  essential  to  show  the 
zneaoing  of  the  words  thems^Tes.    In  these  respects  the  rules  of  pleading  remain 
unaltered.  Per  Willabd,  J.  {Pike  agt  Van  Wormer,  6  Mow,  175 ;  and^ee  Culver  agt. 
Van  Andmf  4  Ahb.  375 ;  aiuj  see  Fry  agt  Sennett,  5  Sand,  54.)    Where  words  used 
oonrey  a  clear  and  direct  imputation  of  a  slanderous  character,  thej  are  actionable 
in  themselves ;  and  need  no  colloquium  or  other  averment  to  aid  them  in  support 
of  the  action.    But  such  averments  are  necessary  to  sustain  the  action,  where  the 
vords  are  ambiguous  and  uncertain  in  their  meaning.    The  Code  has  changed  the 
common  law  rule  of  pleading  in  actions  of  slander  in  one  particular ;  that  is,  although 
it  may  be  uncertain  to  whom  the  words  were  intended  to  apply,  it  is  no  longer 
neoessary  to  insert  in  the  complaint  any  averments  showing  they  were  intended  to 
apply  to  the  plaintifC    {Pike  sgt.  Van  Warmer,  6  Mow.  99.)    If  the  tacts  alleged  are 
inadmissible  as  evidence,  the  pleading  itself  is,  of  course,  irrelevant.    ( Va/n  Benecho- 
ten  agt  TapU,  14  Maw,  97.)    It  was  held  in  Wesley  agt  BenMsO,  (6  Ahb,  498,)  that 
although  the  words  alleged  in  the  complaint  for  libel  may  be  inteipreted  so  as  to  be 
innocent;  yet,  if  they  are  fairly  susceptible  of  a  construction  which  would  render 
them  libelous,  the  complaint  on  demurrer  will  be  sustained.    An  innuendo  is  not 
an  averment  of  faots,  Imt  an  inference  of  reasoning.    {Fry  agt  BemneUf  5  Sand.  54.) 
A  statement  of  the  tenor  and  effaot  of  the  words  complained  of  in  an  action  of 
Blander  is  bad  pleading.    The  words  spoken  should  be  alleged.    (FartyQi  agt.  Ed- 
mwfcm,  6  Dmr,  653;  mieee  Vide  agt  Qroty,  18  Maw,  660.) 

§  165.  Answer  in  wch  cases. 

In  the  actions  mentioned  in  the  last  section^  the  defendant  may, 
in  his  answer,  allege  both  the  truth  of  the  matter  charged  as  de- 
fiunator  J,  and  any  mitigating  circumstances,  to  reduce  the  amount 
of  damages;  and  whether  he  prove  the  justification  or  not,  he 
may  give  in  evidence  the  mitigating  circumstances. 

J^lUtlf  lcatloiB« — ^An  answer  to  a  complaint  for  slander,  in  alleging  facts  and 
circumstances  in  Justification  of  the  words  aUeged  to  have  been  spoken,  is  bad  on 
demurrer,  where  such  lacts  and  circumstances  alleged  do  not  constitute  a  criminal 
offence.  {Lewie  agt.  KendaU^  6  Mow,  59.)  In  pleading  to  an  action  of  slander,  it  is 
not  a  snffideBt  justification  to  answer,  that  if  the  words  were  spoken  as  stated  in 
the  complaint,  ihey  are  true.  The  defendant  must  state  such  facts  as  will  show  that 
the  plaintiff  is  guilty  of  the  crime  imputed  to  him.  {Saylee  agt  Wooden^  6  Mow.  64.) 
In  slander,  an  answer  justifying  the  speaking  of  the  words,  must  confess  the  speak- 
ing thereof.  An  answer  merely  stating  that  the  words  spoken  are  true,  is  ioBufncient 
as  a  justification ;  it  should  state  the  mcts  which  go  to  constitute  the  crime  imputed, 
so  that  an  issue,  either  of  law  or  fact,  may  be  framed^  {Anibai  agt  Munter^  6  Mow. 
255.)  Where  in  the  complaint  the  cbaree  of  Ubd  set  out,  '*  this  scoundrel  was  in* 
dieted  at  San  Francisco,  February  last,  tot  fraud ;  arrested  by  C.  A.  Hoemer,"  with 
appropriate  innuendoes ;  and  the  answer  set  up  a  justification  that  the  plaintiff  had 
been  mdicted  and  arrested  for  a  conspiracy  to  cheat  and  defraud :  hdd,  that  such  a 
justification  did  not  reach  Uie  charge  of  being  a  "scoundrel."  (Lovtkmd  agt.  Mosmer, 
8  Mow.  215 ;  and  see  Anon.,  3  Maw.  406.)  Where  the  complaint  contains  allegations 
relative  to  the  motive  and  intent  of  a  libelous  publication,  they  are  not  to  be  con- 
sidered material,  so  as  to  render  it  necessary  for  the  defendant  to  admit  or  contro- 
vert them  in  the  answer.  (/Vy  agt  Bennett^  5  Sand^  54.)  The  plaintiff  charges  the 
defendant  with  maliciously  publisUng  a  UbeL    The  defendants,  1st,  deny  the  charge. 
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2d,  If  Ihe  mme  wu  pMit^ud  hy  <%0m,  U  wu  iru$.  Sd.  If  the  tame  was  published, 
by  them,  it  wot  prinikged.  To  the  leoond  and  tbfard  groands  of  defence,  the  plain- 
tiff demurb  Hdi^  that  the  seoond  defence  cannot  be  eastained,  because  it  is  not  a 
statement  of  an/  new  mattef  constituting  a  defence,  nor  does  it  confess  and  aroid 
the  charge.  It  is  nothing  more  or  less  than  a  ctrndiiiUmtA  defbnca  Also  Kdd  that 
the  third  ground  of  defence  is  defeotiTe,  because  its  allegations  are  not  onl/  eondi- 
tional,  by  t  if  properl/  averred  would  not  jmtm  constitute  a  defence.  For  a  privileged 
communication  may  be  libelous  as  w^  as  anj  other.  It  depends  upon  the  proof 
of  malice.  Where  it  is  not  pririleged,  malice  is  presumed.  {Buddmgion  agt  Davis^ 
6  Bow,  401 ;  and  sm  Fwrdy  agt  (%W]Mnler,  •  How,  361.)  To  char*ge  a  man  with 
pMiaMng  an  obscene  carricaturOf  which  was  also  a  lAei  upon  individuals,  is  to  im- 
pute to  him  an  indicidkU  offsnot^  and  the  charge  is  actionaUe  jmt  m.  And  to  say  of 
a  man  that  he  jm^tir Aacf  a  IM^  is  actionable  per  m.  And  where  a  libel  has  been 
puJtAitlk^  it  is  actionable  to  say  that  a  man  is  the  anOwr  of  it  Where  the  alleged 
slanderous  statement  is  presumptiToly  pntvikg^d^  there  must  be  a  sufficient  aver- 
ment of  maiMA  to  sustain  the  action.  And  a  general  averment  in  the  complaint 
that  the  words  were  spoken  ybfoely  9/itd  nuUiciotuiyf  is  sufficient  Where,  as  in  this 
case,  the  action,  though  in  form  for  atander^  is  sufficiently  analogous  to  demand  the 
application  of  the  rule  that  prevails  in  actions  for  malicious  prosecution,  requiring 
proof  of  the  wafii  of  prtbahle  eauae  to  sustain  it,  kdd^  that  a  statement  or  averment 
in  the  complain^  denying  that  the  plaintiff  had  any  knowledge  or  complicity  in  the 
matter  charged,  was  sufficient,  as  it  was  all  tiiat  he  would  be  required  to  prove  to 
make  out,  prima  faeie,  the  want  of  probable  cause.  ( VMe  tugt  dray,  18  How.  550.) 
When  the  answer  to  a  complaint  in  an  action  of  slander  denies  each  and  every 
allegation  of  the  complaint^  and  then  sets  up  a  justification,  the  court  will  not  com- 
pel a  defendant  to  elect  one  of  tiie  defences  and  abide  by  it,  and  strike  out  the 
other.  They  are  not  necessarily  inconsistent ;  both  may  be  true.  A  defendant 
has  an  absolute  right  to  set  up  as  many  defences  as  he  has.  {(knuby  agt  Douglas, 
i  Duer,  665.) 

Mitigating  clrciiiiistance8«--In  Oraham  agt  Stone  (6  How.  15X  o'nd 
Brown  agt.  Orvia  [id.  376),  it  was  held  that  in  actions  of  slander  and  libel,  that  in 
cmsejustiflcaUon  was  pleaded,  and  not  otherwise,  mitigating  circumstances  might  be 
alleged ;  so  that  in  case  of  fiiilure  in  making  out  a  justification,  the  mitigating  cir- 
oumstanoes  might  nevertheless  be  proved ;  and  tee  also  Ayres  agt  CovHl,  (18  Bofrb, 
260.)  But  in  Bush  agt  Prosser,  (1  Kern.  347,)  the  court  of  appeals  AeU,  that  it  was 
not  necessary  that  the  answer  should  allege  the  truth  of  the  charge  complained  o( 
to  entitle  the  defendant  to  aver  and  prove  mitigating  circumstances  to  reduce  the 
amount  of  damages.  And  that  the  defendant  may  prove  in  nutigation  of  damages 
facts  and  circumstances  which  disprove  malice,  although  they  tend  to  establish  the 
truth  of  the  defamatory  charge.  Prior  to  the  enactment  of  the  Code  of  Procedure, 
the  defendant  in  an  action  of  slander  could  not  give  evidence  in  mitigation  of  dam-  . 
ages  which  tended  to  prove  the  truth  of  the  charge  compluned  o£  The  Code  has 
changed  the  law  in  this  respect ;  and  the  defendant  may  now  allege  in  his  answer 
the  truth  of  the  charge  in  justification,  and  also  facts  tending  to  prove  its  truth  in 
mitigation  of  damages ;  and  although  the  evidence  fails  to  prove  the  justification, 
he  is  entitled  to  have  it  submitted  to  the  jury  in  mitigation  of  damages.  (Bishey 
agt  Shaw,  2  Kem.  67.)  A  defendant  in  an  action  of  dander  may,  in  his  answer, 
allege  both  the  truth  of  the  matters  charged  and  mitigating  ciroumstanoes,  or  either. 
They  should  be  separately  stated;  and  it  is  not  necessary  to  plead  the  former  in 
order  to  set  up  the  latter.  All  matters  properly  receivable  in  evidence  may  be 
pleaded  in  mitigation  of  damages  in  an  action  of  slander,  either  with  or  without  a 
Justifioation.  By  section  165  of  the  Code,  in  actions  of  slander,  the  rules  of  plead- 
ing and  evidence  both  are  changed;  m  that  the  defendant  may  now,  under  an  answer 
properly  setting  forth  the  matter  in  mitigation,  give  in  evidence,  to  reduce  the 
amount  of  damages,  any  or  all  fads  and  circumstances  which  have  a  legitimate  ten- 
dency to  disprove  malice^  or  show  that  the  truth  of  the  charge  was  probable  or 
properly  inferable — ^and  even  fhe  truth  of  the  Charge  itself.  (Heaion  agt  Wright, 
10  How.  79.)  The  court  of  appeals,  in  Bush  agt  Prosser,  (1  Kem.  347,)  has  settled 
the  law  of  pleadhig  and  evidence  in  actions  of  akuider  and  Ubd,  as  follows : — ^That, 
in  oS  cases  of  libel  or  slander,  a  defendant  may  allege  in  his  answer,  and  prove, 
with  any  defence  he  may  hstig^  m  0^pi^  W  ^f^  ^^  t^  mitigating  circum- 
stances;  and  that  Aetf  tittiN^tHMgiMii'OTra  <^  the  chaige  sfe  now  to  be 
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regarded  as  mkigatiiig  cireamstaaces.  (Sbc  abo  Btibeif  agt  Sham,  S  Kern.  67.)  It 
!a  ooooeded  that^  under  the  Code,  the  law,  as  thus  established,  is  as  it  ought  to  be : 
but  the  difficulty  seems  to  be  to  ascertain  bj  what  process  so  gpreat  an  improyemeut 
eoidd  be  made  out  of  the  simple  proYiaion  that  *'  a  defendant  maj,  in  his  answer, 
allege  both  the  truth  of  the  matt^  charged  as  de&matory,  and  any  mitigating  cir- 
camstanees,  to  reduce  the  amount  of  damages ;  and  whether  he  prove  (hi  jusHjica- 
fkm  or  not,  he  may  giro  in  eridenoe  the  mitigating  circumstances.**  {Codey  §  165.) 
An  allegation,  in  substance,  that  the  plaintiff  has  the  reputation  of  being  a  thief,  is 
nrelerant,  and  will  be  stricken  out  on  motion ;  because,  eTidenoe  of  a  general  re- 
port that  the  plaintiff  had  been  guilty  of  the  crime  imputed  to  him,  was  never 
admisBible  in  this  state,  although  eTidenoe  of  the  general  charscter  of  the  plaintiff; 
to  mitigate  dam^es^  may  be  giyen  in  all  cases.  If  the  facts  aUeged  are  inadmis- 
sible aa  evidence,  the  pleading  itself  is,  of  course,  irralevi^  ( Van  JSeiuehfften  agt 
Tapk,  IS  Bffw.  91,) 

WlieBi  Terdlct  aiito  defect*. — ^But  where  the  objection  first  taken  on 
the  trial  is  fbr  the  want  of  an  innuendo,  stating  the  meaning  of  the  words,  and  this 
qneetian  is  fhiriy  left  to  die  jury,  and  they  HiSd.  them  slanderous,  the  court  ought 
not,  after  the  verdict,  to  interfere.  The  verdiet  aids  the  defect,  even  if  the  want  of 
andi  an  averment  would  have  been  good  cause  of  demurrer.  And  it  is  well  settled 
tiMt  the  meaning  of  the  words  used  by  the  defendant,  cannot  be  proved  by  the 
epmione  of  witnesses^  or  their  statement  as  to  how  they  underitood  them.  In  this 
case,  tiie  plaintiff  was  charged  to  have  been  a  '*  receiver  of  stolen  goods,*'  which 
words  were  considered  actionable  per  ee.  But  a  charge  that  "he  had  received 
stdeo  goods,"  would  not  have  been  considered  actionable  per  m,  without  the  addi- 
tional allegation  that  he  knew  they  had  been  stolen.  Per  B.  B.  Stboko.  JmUce. 
(Diaa  agt  ahort,  16  JSns.  329.) 

§  166.  In  actions  to  recover  property  distrained  for  damage^  an- 
swer need  not  set  forth  tiUe, 

In  an  action  to  recover  the  possesaion  of  property  distrained 
doing  damage,  an  answer  that  the  defendant  or  person  by  whose 
command  he  acted,  was  lawfully  possessed  of  the  real  property 
npon  which  the  distress  was  made,  and  that  the  property  dis- 
trained was  at  the  time  doing  damage  thereon,  shall  be  good, 
without  setting  forth  the  title  to  such  real  property. 

§  167.   WfuU  causes  of  action  may  be  joined  in  the  same  action. 

The  plaintiff  may  unite  in  the  same  complaint  several  causes 
of  action,  whether  they  be  such  as  have  been  heretofore  denom- 
inated  legal  or  equitable,  or  both,  where  they  all  rise  out  of 

1.  The  same  transaction  or  transactions  connected  with  the 
same  subject  of  action ; 

2.  Contract^  express  or  implied ;  or 

8.  Injuries  with  or  without  force,  to  person  and  property,  or 
either;  or 

4.  Injuries  to  character ;  or 

5.  Claims  to  recover  real  property,  with  or  without  damages, 
for  the  withholding  thereoi^  and  ihe  rents  and  profits  of  the 
same;  or 

6.  Claims  to  reoover  personal  property,  with  or  without  dam* 
ages,  for  the  withholding  thereof;  or 
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2d,  If  Ihe  9eme  tdoa  piMiMl  5y  Ami,  ft  imm  inu,    Sd.  Ifllie  same  wa«  pablished 
hj  them,  i<  low  pnivSli^    To  the  leoond  and  tbtrd  grosnda  of  defence,  the  plain- 
tiff deman.    Bid,  that  the  seoond  defenoe  cannot  be  saatained,  beesose  it  is  not  » 
statement  of  an/  new  matter  constituting  a  defence,  nor  does  it  confess  and  aroicl 
the  charge.    It  is  nothing  more  or  less  than  a  wndUional  deflmca    Also  held  thmt 
the  third  ground  of  defence  is  defeotiTe^  becanse  its  allegations  are  not  onlj  conM- 
tiondlf  byt  if  properly  averred  would  not  jmtm  constitute  a  defence.    For  a  privileged 
communication  maj  be  libelous  as  well  as  aoj  other.    It  depends  upon  the  proof 
of  malice.    Where  it  is  not  pririleged,  malice  is  presumed.    {BudOingion  agt.  Davi^ 
6  JSaw,  401 ;   and  MS  Pwdy  agt  Oarprnkr^  •  Bow.  361.)    To  charge  a  man  witii 
pfMiaking  an  obscene  carricature^  which  was  also  a  Ubd  upon  individuals,  is  to  im- 
pute to  him  an  indiddbU  ofinee,  and  the  charge  is  aotionaUe  per  se.    And  to  say  of 
a  man  that  he  ptMUked  a  Ubel^  is  actionable  per  m.    And  where  a  libel  has  been 
puifUsked,  it  is  actionable  to  say  that  a  man  is  the  ofdKor  of  it    Where  the  alleged 
slanderous  statement  is  presumptiTrty  privdeffed,  there  must  be  a  sufficient  arer- 
ment  of  maUee  to  sustain  the  action.    And  a  general  averment  in  the  complaint 
that  the  words  were  spoken  >Ufe2y  a$id  maUcioudy,  is  sufficient    Where,  as  in  this 
caae,  the  action,  though  in  form  for  dander^  is  sufficiently  analogous  to  demand  the 
application  of  the  rule  that  prevails  in  adtons  for  malicioua  prosecution,  requiring 
prw>/  of  the  wmii  of  probable  cause  to  sustain  it,  kdt^  that  a  statement  or  averment 
in  the  complaint,  denying  that  the  plaintiff  had  any  knowledge  or  complicity  in  the 
matter  charged,  was  sufficient,  as  it  was  all  that  he  would  be  required  to  prove  to 
make  out,  prima  facie,  the  want  of  probable  cause.    ( VMe  mgi.  Qra/y,  18  Uow,  560.) 
When  the  answer  to  a  complaint  in  an  action  of  slander  denies  each  and  eveiy 
allegation  of  the  complaint,  and  &en  sets  up  a  justification,  the  court  will  not  com- 
pel a  defendant  to  elect  one  of  the  defences  and  abide  by  it,  and  strike  out  the 
other.    They  are  not  necessarily  inconsistent ;  both  may  be  true.    A  defendant 
has  an  absolute  right  to  set  up  as  many  defences  as  he  has.    [OrmAy  agt  DGugJoM^ 
6  Duer,  666.) 

Mitigatlnff  clrcniiMtancet.-— In  OrtOMta  agt  Stome  (6  Mow.  \l\  and 
Brown  agt.  Orm  {id.  376),  it  was  held  that  in  actions  of  alander  and  libel,  that  in 
ctuae  justiflccUion  was  pleaded,  and  not  otAcriMM,  mitigating  cireumstaaces  might  be 
alleged ;  so  that  in  case  of  fiiilure  in  making  out  a  justification,  the  mitigating  cir- 
oumstanoes  mi^t  nevertheless  be  proved ;  and  eee  also  Ayres  agt  OowXL,  (18  Bairb. 
260.)  But  in  Buth  agt  Ftosetr,  (1  Kem,  347,)  the  court  of  ^peals  Ae2d,  that  it  waa 
not  necessary  that  the  answer  should  allege  the  truth  of  the  charge  complained  o( 
to  entitle  the  defendant  to  aver  and  prove  mitigating  circumstances  to  reduce  the 
amount  of  damages.  And  that  the  defendant  may  prove  in  mitigation  of  damages 
facts  and  circumstances  which  disprove  malice,  although  they  tend  to  establish  the 
truth  of  the  defamatory  charge.  Prior  to  the  enactment  of  the  Code  of  Procedure, 
the  defendant  in  an  action  of  slander  could  not  give  evidence  in  mitigation  of  dam-  . 
ages  which  tended  to  prove  the  truth  of  the  charge  compluned  oC  The  Code  has 
changed  the  law  in  this  respect ;  and  the  defendant  may  now  allege  in  his  answer 
the  truth  of  the  charge  in  justificaUon,  and  also  facts  tending  to  prove  its  truth  in 
mitigation  of  damages ;  and  although  the  evidence  fails  to  prove  the  justification, 
he  is  entitled  to  have  it  subn^tted  to  the  jury  in  mitigation  of  damages.  (Bid)ey 
agt  Shavo,  2  Kem.  67.)  A  defendant  in  an  action  of  dander  may,  in  his  answer, 
allege  both  the  truth  of  the  matters  charged  and  mitlgatiug  circumstances,  or  either. 
They  should  be  separately  stated;  and  it  is  not  necefisary  to  plead  the  former  in 
order  to  set  up  the  latter.  All  matters  properlv  receivable  in  evidence  may  be 
pleaded  in  mitigation  of  damages  in  an  action  of  slander,  either  with  or  without  a 
Justifloation.  By  section  165  of  the  Code,  in  actions  of  slander,  the  rules  of  plead- 
ing and  evidence  both  are  changed;  m  that  the  defendant  may  now,  under  an  answer 
properly  setting  forth  the  matter  in  mitigation,  give  in  evidence,  to  reduce  the 
amount  of  damages,  any  or  all  fade  and  circu/mdaneee  which  have  a  legitimate  ten- 
dency to  disprove  malice^  or  show  that  the  truth  of  the  charge  was  probable  or 
froperly  inferable — and  even  fhe  truth  of  the  diarge  itself  (Heaion  agt  Wright^ 
0  E(yw.  79.)  The  court  of  appeala,  in  Bwh  agt  Ptossmr,  (1  Kem.  347,)  has  settled 
the  law  of  pleading  and  evidence  In  actions  of  dander  and  Ubei,  as  follows: — ^That, 
in  oS  caeee  of  libel  or  slander,  a  defendant  may  allege  In  his  answer,  and  prove, 
with  any  defence  he  may  have,  or  withoui  any  def^^ce  at  aU,  mitigating  circum* 
stances;  and  that  fiK^ts  tandbg  to  prove  the  truth  of  the  chaige  sfe  now  to  be 
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T<egarded  as  mitigating  cireamstances.  (Sue  aiao  Biabe^  agt  Shau^  2  Kern.  6Y.)  It 
ia  ooDoeded  that,  under  the  Code,  the  law,  as  thus  eetablisbed,  is  as  it  ought  to  be: 
but  the  difficulty  seems  to  be  to  ascertain  bj  what  process  so  great  an  improvement 
ooold  be  made  out  of  the  single  proyision  that  *'  a  defendant  maj,  in  his  answer, 
allege  both  the  truth  of  the  matt^  charged  as  deiamatoij,  and  any  mitigating  cir- 
cnmstanees,  to  reduce  the  amount  of  damages ;  and  whether  he  prove  ^  jwtCficth 
turn  or  not,  he  may  ffire  in  evidence  the  mitigating  circumstances.^'  (CodCj  §  166.) 
An  allegation,  in  substance,  that  tiie  plaintiff  has  the  reputation  of  being  a  tnief,  is 
iirrierant,  and  wiU  be  stricken  out  on  motion ;  because,  evidence  of  a  general  re- 
port that  the  plaintifr  had  been  guQty  of  the  crime  imputed  to  him,  was  never 
admissible  in  this  state,  although  evidence  of  the  general  character  of  the  plaintifl^ 
to  mitigate  damages,  may  be  given  in  all  cases.  If  the  foots  alleged  are  inadmis- 
nble  as  evidence,  the  pleading  itself  is,  of  coarse,  irralevant.  ( Van  BenaehoUn  agt 
TiM^  \^  How.  9*1.) 

Wlien  Terdlct  aiito  defect*. — ^But  where  the  objection  first  taken  on 
the  trial  is  for  the  want  of  an  innuendo,  stating  the  meaning  of  the  words,  and  this 
question  is  fiurly  left  to  the  jury,  and  they  find  them  Blanderous,  the  court  ought 
not,  after  the  verdict,  to  interfere.  l%e  verdiet  aids  the  defect,  even  if  the  want  of 
such  an  averment  would  have  been  good  cause  of  demurrer.  And  it  is  well  settled 
that  the  meaning  of  tiie  words  used  by  the  defendant,  cannot  be  proved  by  the 
ojp/imUma  of  witnesses^  or  their  statement  as  to  how  they  understood  them.  In  this 
case,  the  plaintiff  was  charged  to  have  been  a  ^*  receiver  of  stolen  goods,"  which 
words  were  considered  actionable  per  ae.  But  a  charge  that  "he  had  received 
stolen  goods,''  would  not  have  been  considered  actionable  per  m,  without  the  addi- 
tional allegation  that  he  Icnew  they  had  been  stolen.  Per  B.  B.  Stboko.  JnsUce. 
(Dms  agt  ahari,  16  mw.  32a.V 

§  166.  In  actions  to  recover  property  distrained  for  damage^  an* 
swer  need  not  set  forth  title. 

In  an  action  to  recover  the  possession  of  property  distrained 
doing  damage,  an  answer  that  the  defendant  or  person  by  whose 
command  he  acted^  was  lawMly  possessed  of  the  real  property 
npon  which  the  distress  was  made,  and  that  the  property  dis- 
trained was  at  the  time  doing  damage  thereon,  shall  be  good, 
without  setting  forth  the  title  to  such  real  property. 

§  167.   Wh€U  causes  of  action  may  be  joined  in  the  same  action. 

The  plaintiff  may  unite  in  the  same  complaint  several  causes 
of  action,  whether  they  be  such  as  have  been  heretofore  denom- 
inated legal  or  equitable,  or  both,  where  they  all  rise  out  of 

1.  The  same  transaction  or  transactions  connected  with  the 
same  subject  of  action ; 

2.  Contract^  express  or  implied ;  or 

3.  Injuries  with  or  without  force,  to  person  and  property,  or 
either;  or 

4.  Injuries  to  character ;  or 

5.  Claims  to  recover  real  property,  with  or  without  damages, 
for  the  withholding  thereoi^  and  ihe  rents  and  profits  of  the 
same ;  or 

6.  Claims  to  reoover  personal  property,  with  or  without  dam- 
ages, for  the  withholding  thereof;  or 
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7.  Claimfl  against  a  tnisftee,  by  yirtae  of  a  contract^  orbj  ope- 
ration of  law. 

Bat  the  causes  of  action^  bo  united,  must  all  belong  to  one  of 
these  classes,  and  must  afifect  all  the  parties  to  the  action,  and  not 
require  dififerent  places  of  trial,  and  must  be  separately  stated. 

The  caaset  of  a<^on  mmt  be  e^Baistent  urttli  ettoM 
other^  not  contimdf  ctary. — ^The  167th  aeotion  of  the  Coda,  m  amended 
in  1862,  la^  **  the  pUinttff  may  unite  in  the  same  oompkiot  aeverai  causes  of 
aotion,  whether  they  be  moh  as  have  been  heretofore  denominated  legal  or  eqoite^ 
ble,  or  both,  where  they  all  anae  out  af-**l.  Hie  aame  transaction,  or  tranaaetSoae 
oonnected  with  the  aame  aubject  of  action,"  2,  Ac.    Now  thia  haa  referenoe  to  encli 
caoaea  of  action  aa  are  ocmrisiefd  wUh  •ack  aOwr^  not  to  thoae  which  are  conitradidory. 
Therefore  the  plaintiff  oannot  daim  aa  abaolote,  unqnalifled  title  to  land,  aa  owner 
in  fee  aimple,  ooapled  with  a  elaim  for  damageafor  obetraoting  him  in  the  nae  of  il^ 
to  a  greater  extent  than  ia  authorized  by  delhndant'a  life  leaae,  and  eapecialhr  £ar 
obetructing  him  in  the  enjoyment  of  a  private  rig^t  of  way  over  a  part  of  it  (^wistt 
agt.  HaBodt^  8  How,  73.)    Under  aection  167  of  the  Code,  two  canaea  of  action  mmy 
**  ariae  out  of  the  aame  tranaaotion,*'  bvt  not  at  all  be  oonaeoted  with  ^  fte  sonM 
nHjjeci  of  acHon."    For  instance,  a  count  in  aaaumpait  on  an  alleged  wairauty  of  e 
horae,  and  a  count  for  ftaud  and  deeelt  in  wrongftilly  ooneealing  the  deleeta  of  tiie 
same  horae.    Theae  caunea  of  action  are  inoooaistent  with  each  other.    The  objeet 
of  section  167  probably  waa,  to*  allow  the  plaintiff  to  include  in  hia  comjdai&t  two 
or  more  cauaea  of  action,  actually  enating,  ariaing  out  <tf  tiie  aame  tnmaaotiony  and 
where  a  recorery  might  be  had  for  both  in  the  same  action ;  and  that  the  joinder 
must  be  of  those  cauaea  of  action  which  are  consistent  with,  not  thoae  wmch  aie 
cofUradictory  to  each  otiier.    It  m0i?w,  that  the  tendency  (properiy  ao)  of  the  ded* 
aions  of  the  courta  upon  thia  aection,  haa  been  to  restrict,  rather  than  to  enlarge  its 
operation.    {Sweei  agt  Ingenon,  12  How.  331.)   Claims  for  both  legal  and  equitable 
relief  may  be  united  in  one  action,  where  they  are  not  ineonsiitent  with  each  other. 
(04Uy  agt  ffudwn  River  RR.  Co,^  6  How.  269.)    The  remedy  to  compel  an  elec- 
tion of  inconsistent  causes  of  action  Is  by  motion,  not  by  demurrer.    AUemative 
equitable  relief  may  be  alleged  and  obtained  now  aa  heretofore.    For  inataace,  e 
complaint  for  the  restitution  of  property,  as  a  subatantive  ground  of  relief  may  allege, 
Ist  That  it  was  mortgaged  under  a  usurious  oontraet ;  and,  2d.  That  tiie  sale  under 
a  foreclosure  of  the  mortgage  was  void  for  other  reasons.    {Yimng  agt  Edwards, 
11  How.  201 ;  and  aee  Linden  agt  Hepbwm^  3  Sand.  668.)    An  action  brought  by 
the  chamberlain  of  a  city  [Troy]  agahiat  a  defendant  for  a  penaiU%  in  yiolating  a 
city  ordinance,  in  the  erection  of  a  fhune  building,  and  asking  for  a  temporary  in- 
junction, to  restrain  the  defendant  fVom  proceeding  with  the  building  pending  the 
litigation,  are  two  kinds  of  relief  tnconrnff^eni  with  each  other.  *  That  is,  the  plaLitifl^ 
in  the  same  action,  cannot  hare  a  recorery  for  the  vielation  of  an  ordinance,  and  at 
the  same  time  have  auch  violation  restrained.    The  fhcta  which  would  establiah  the 
plaintiff's  right  to  recover  the  penalty  might  be  veiy  &r  from  establishing  his  right 
to  the  equitable  relief  of  injunction.    {Lamport  agt  AhbcU^  12  How.  340 ;  orki  ass 
LaUin  agt  McOarty,  17  How,  239 ;  Badger  agt  Bentdkty  1  HUL  414;  Adaim  agt 
BieeeU,  28  Barb.  382.) 

Causes  of  action  urUcli  cannot  be  united.— An  action  for 
divorce  on  the  ground  of  adtiUery^  and  an  action  for  a  limited  divorce  on  the  ground 
of  cmd  and  inhwnan  treaimeni,  cannot  be  united  in  the  aame  complaint  (McInJtoek 
agt  McIrUoeh^  12  How,  289.)  Within  the  meaning  of  the  Code,  claims  lor  injuriea 
to  personal  property,  and  olaima  for  ita  possession,  are  substantially  different  cauaea 
of  action ;  And  any  aaendment  whwh  aliaU  have  the  effect  to  tranafer  the  aotioa 
from  one  of  the  classes  enumerated  in  the  167th  section  to  anothw,  is  prohibited  by 
the  173d  section.  (Sjpaldmg  agt  SpaHing^  3  How.  297  ;  and  see  Lows  agt  Orsen^ 
id.  377.)  It  was  ?Utd  in  Huke  afft.  TJumpeon,  (9  How.  113,)  that  where  the  com* 
plaint  set  up  ^'ecimeni  for  the  possession  of  the  house  and  door  yard,  and  trespass 
for  cutting  grass  and  destroying  fences,  Ic,  on  the  farm,  two  cauaea  of  action  were 
improperly  united.    They  were  not  connected  with  the  same  aubject  of  action. 
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Andin  AublagL  Jfti^Aam,(18  Air&.  4H)  itwasMi,  ik$X  ir^tpais and ^feOmeniy 
and  ir«rpac9  jvore  efcnimm  fr^git,  in  respect  to  the  same  premises,  could  not  be 
united  in  the  same  complaint.  Where  the  first  and  Second  ootmts  in  the  complaint, 
fltated  a  distinct  cause  of  action  in  frvMr,  In  ooi^nnction-^aot  separately — ^with  a 
oanse  of  action  fbr  damages  arising  from  negligence  as  a  common  carrier ;  hdd  fatal 
on  deoBQirer.  (CWweU  agt  M  F.  <ife  Brie  SJL  Cb.,  9  Bow,  811.)  A  plaintliT  cannot 
unite  in  a  complaint,  a  dMm  personal]^,  with  daims  in  his  representative  character, 
8« administrator,  Ac.  (^offagt  FMar, ^0 Barb.  441;  LueaatLgtN.  Y.  Central RR, 
tfbi,  21  Bairh.  245:  McMakon  agt.  AOm,  13  Bow,  39;  Algtr ngt.  ScowMe,  6  ^ow. 
131.)  Two  eqnitable  oaoses  of  action,  constituting  what  would  have  been,  under 
tiie  old  practice,  a  ''  UUforparUiUm,^  and  a  '*  creditor's  bUl,"  cannot  now  be  united 
in  the  same  complaint  {Dewey  agt  Ward,  12  How.  419.)  A  claim  against  two 
defendants  to  recover  the  possession  of  real  estate,  and  damages  for  the  unlawftil 
withholding  of  the  same,  and  a  daim  against  one  of  the  defendants  for  moneys 
leoeived  for  rents  and  profits  of  the  premises,  for  which  that  defendant  is  indebted 
te  the  plaintiflh— no  connection  being  shown  between  the  alleged  withhol&ng  of 
the  possession  and  those  rents  and  profits— cannot  properly  be  united  in  the  same 
complaint  (Ibmpfttiw  agt  Whiiey  I  JBow,  620.)  It  was  decided  by  the  court  of 
appeals  in  Breweter  agt.  SUeneCj  (4  Seld.  207,)  toat  a  contract  to  guaranty  the  debt 
of  a  third  person  must  be  in  writing  and  express  the  consideration  upon  which  it 
18  made,  otherwise  it  will  be  void.  The  consideration  cannot  be  supplied  by  parol 
evidence.  And  that  a  guaranty  written  beneath  a  promissory  note  of  a  third  per- 
son, and  deUvered  with  it  upon  a  previous  agreement,  is  not  a  part  of  the  note; 
and  the  guarantor  cannot  be  considered  as  joint  maker  of  the  note.  Hie  guaranty 
is  a  distinct  contract  and  must  comply  with  the  statute  of  frauds.  A  cause  of 
action  in  tort^  cannot  be  united  with  one  on  impHed  oontraet.  For  instance,  what 
was  formerly  aeeutnpsitf  cannot  be  united  witii  case  for  wilful  negligence  or  mal* 
feManee.  IBumtere^.  PoweO^  16  Bow.  22\,  and  id.  2^1.)  Bnt  it  wm  held  in  Bob- 
JAKHi  agt  JrUntf  (16  Bow.  240,)  under  section  16T  of  the  Code,  a  cause  of  action  in 
tori,  and  a  cause  of  aoticm  on  contrady  or  for  a  breach  of  contract,  may  be  united  in 
one  action,  where  these  causes  of  action  arise  out  of  the  same  transaction.  And  by 
transaction,  it  is  understood  the  whole  proceedings  commencing  with  the  negotia- 
tion, and  ending  with  tiie  performance  of  the  contract  where  the  matter  in  oontro- 
veray  arises  out  of  a  contract  A  cause  of  action  to  restrain  some  of  the  part  own- 
en  of  a  vessel  fiom  disposing  of  her  in  derogation  of  the  rights  of  othet*  part 
owners;  who  are  plaintifib  in  the  action,  cannot  be  joined  witii  a  cause  of  action  for 
the  hire  of  the  veesd.  (CoiUr  agt.  N.  T.  A  Brie  EB.  Co.,  5  Buer,  677.)  It  is  an 
improper  joinder  of  causes  of  action  to  join  one  for  equitable  relief  against  a  cer> 
operation,  with  a  claim  for  damages  against  individual  defendants.  (Bouee  agt 
Cooper^  16  Bow.  292.)  Two  causes  of  action  cannot  be  joined  in  the  same  com-* 
plaint,  where  one  of  them  would  have  been  ^'ectmeni  under  the  former  names  of 
actions,  and  the  ether  a  etdt  in  equity,  and  the  complaint  asking  both  legal  and 
equitable  relief  Tha  legislature,  by  the  passage  of  section  167  of  the  Code,  never 
intended  to  turn  civil  actions  into  hotchpotch,  at  to  bring  all  kinds  of  controversies 
between  parties  into  a  single  suit  (Xo/Ma  agt.  MeCar^,  17  Bow.  289.)  Beld,  on 
demurrer,  that  as  an  original  question  of  pleading  independent  of  the  Code,  the 
wrongs  complained  o(|  would  have  been  considered  as  constituting  two  distinct 
causes  of  action,  calMng  for  dlfi'erent  remedies :  but  under  the  Code,  as  the  relief 
ssked  for  the  tax  payers,  and  the  relief  asked  for  the  plaintiff  individually,  related 
to  the  eame  embjeet  matter,  only  one  was  required,  and  only  one  could  be  granted ; 
irhidi,  was  the  question  for  the  court  Beld,  that  the  plahitiiT  could  not  in  the 
same  complaint,  first  present  l^s  own  individual  wrongs  for  judicial  relief,  and  then 
the  wrongs  of  tiie  public,  althoc^  relating  to  the  same  subject  matter.  The  Code 
does  not  authorise  this  kaleldoseope  aort  of  pleading,  alternating  for  the  judgment 
of  the  court    (  WarwiOi  agt  7^  Jtoffor,  <fte.,  16  Bow.  367.) 

Matt  affffeet  aH  tifee  pWLWtiem* — ^In  an  action  for  fiOee  and  fimtduleni  re- 
yreeetUatioMf  the  complaint  must  ttate  what  the  representations  were,  that  the  court 
may  judge  if  they  were  suflScient  to  mislead :  otherwise  the  plaintiff  does  not  show 
a  cause  of  action.  It  should  also  state  tiiat  they  were  made  with  Intent  to  deceive 
and  defraud  the  plaintiff  In  sudi  an  action,  where  one  count  in  the  complaint  is 
against  part  only  <^  several  d^endants— while  other  counts  set  up  causes  of  action 
against  all  of  the  defondants,  it  id  a  mitffoinder  of  actions^  as  the  causes  do  not 
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"  affect  aU  the  parties  to  the  aotioii.*'    (Cbde,  g  167.)    Where  the  plidntifl;  a  stock* 
holder  of  the  company,  proeecated,  in  his  own  behalf  the  directors  and  secretary 
of  the  company,  alleging  false  and  fraudulent  representations,  and  frauduleirt  orer- 
issue  of  stock  of  the  company,  and  appropriating^  by  the  defendants,  to  tfaar  iywik 
use,  the  property  of  the  company,  whereby  the  plaintiff's  stock  was  TalueleaSt  or 
nearly  so ;  Aeli,  that  all  the  stockholders  haying  a  oommon  interest,  and  affected 
in  the  same  proportionate  degree,  according  to  the  quantity  of  stock  each  held,  it 
was  a  ease  in  which  there  should  be  but  one  recoTcry,  and  in  which  all  of  the  same 
class  should  join,  or  the  suit  should  have  been  prosecuted  by  the  plaintiff  for  tlie 
benefit  of  himself  and  the  other  stockholders^    Also  AeU^  that  the  company  was  a 
necessary  party  to  the  action ;  because,  if  the  plaintiff  had  no  interest  in  the  com- 
pany, and  was  the  holder  only  of  sputious  stock,  which  he  had  bought  on  a  &]ae 
representation  as  to  the  ralue  of  the  stock,  then  his  only  remedy  was  for  that 
wrong;  and  he  had  no  right  to  inquire  what  the  stock  would  haye  been  worth  if 
the  a&its  of  the  company  had  been  properly  managed.    And  if  he  was  the  holder 
of  genuine  stock,  then  the  injury  complained  of  was  primarily  to  the  company,  and 
only  inoidontally  to  him,  and  tiie  company  should  be  a  party.    ( WeOt  agt  JeweU^ 
11  Eoto.  242 ;  and  see  Ibmpkint  agt  Whiie.  8  ffaw,  520.)    Seyeral  causes  of  action 
can  properly  be  united  in  one  complaint  only  where  they  each  affect  all  the  parties 
to  the  action.    {Code,  §  167.)    It  is  not  sufficient  that  some  of  the  defendants  be 
affected  by  each  or  aU  of  theoL    All  the  defendants  must  be  affected  by  each  of 
them  to  warrant  the  union  of  them  in  one  suit    Accordingly,  where  B.,  as  agent  of 
A.,  and  authorized  to  sell  for  him  a  lot  of  securities,  sold  separate  parcels  of  them 
to  different  persons,  under  different  contracts,  in  violation  of  the  authority  .received 
Arom  A.,  heii,  on  demurrer,  that  in  an  equitable  suit  to  compel  the  surrender  of 
them,  the  causes  of  action  against  the  various  purchasers  cot^  not  properly  be 
united ;  one  haying  no  interest  in  the  case  of  the  other :  That  each  purchaser  should 
be  sued  separately  from  the  others:  But  that  the  agent  or  trustee  who  made  the 
transfer  might  be  joined  in  the  suit  against  each  of  the  purchasers.    (LexinffUm  (fe 
Big  Sandy  RR,  Qo.  agt  Goodman.  15  How.  85.)     The  next  question  was,  whether 
husband  and  wife  coidd  sue  together  to  recover  debts  due  him,  or  damages  incurred 
by  or  inflicted  on  him?    Eeid,  ami^oinder,  and  the  objection  may  be  taken  by 
demiirrer,  because  the  relation  existing  between  husband  and  wife,  is  not  the  same 
as  that  which  exists  between  two  ordinary  co-plaintifGs;  they  are  incapable  of  sev- 
eral judgments  at  the  tnaL  {DumderdaJU  agt  Qrymee,  16  How.  195.)    It  is  not  neces- 
sary that  various  causes  of  action  in  one  complaint  should  affect  ail  the  parties 
equaUy.    It  is  enough  that  they  affect  all,  though  in  unequal  degrees,    l^t  is  the 
case  wherever  there  are  various  incumbrances  in  a  foreclosure  suit,  or  persona 
having  diverse  interests  as  the  owner  of  the  fee,  and  dowress  or  lessees,  &c.    ( Var- 
meida  agt  Beck,  15  How,  333.) 

Causes  of  action  irlilcli  may  be  united.— Where  the  executors 
of  the  tenant  omitted  to  terminate  the  tenancy,  (from  year  to  year,)  and  continued 
to  occupy  the  premises  from  year  to  year ;  hidy  that  they  were  liable  in  their  rep- 
resentative capacity  for  the  rent  accruing  during  such  occupancy  by  them ;  and  that 
a  demand  for  such  rent  was  properly  united  with  a  demand  for  rent  accruing  during 
the  lifetime  of  the  tenant,  in  a  suit  against  the  executors.  (Pugsley  agt.  Aikm,  I 
Kern.  494 )  A  plaintiff  may  unite  a  cause  of  action  as  eMCtUrix  with  one  aa  de* 
viseej  where  both  accrued  under  a  contract  made  by  the  testator,  witii  the  de- 
fendant, g^wing  out  of  the  some  matter.  (Armstrong  agt  ZToO,  IT  How.  16.) 
A  claim  for  damages  for  a  violation  of  an  agreement  to  fhnitah,  paper  for  the 
printing  of  a  certain  work,  and  to  print  and  bind  the  work,  may  be  united  with 
a  claim  for  damages  for  ii^uries  received  to  the  steieo^pe  plates  of  such  work, 
while  in  the  possessioa  of  tiie  defendant  for  use  in  printing.  Such  claims  arose  out 
of  the  same  transaction.  (Badger  agt  Benedict,  4  AlA.  1T6.)  In  an  action  against  a 
constable  and  his  surety,  for  official  liabilities,  the  plaintiff  may,  by  prc^r  allegations 
in  his  complaint,  unite  the  following  causes  of  action:*-!.  That  tiie  constable 
levied  upon  sufficient  property  of  the  defendants  to  satisfy  the  plaintiff's  execution 
then  in  his  hands.  2.  That  the  constable  neglected  to  return  the  execution  accord- 
ing to  its  requirements ;  and  3.  That  the  constable  keeps  and  detains,  the  money 
he  has  received  on  the  execution.  But  these  several  causes  of  action  must  be 
sqforiMy  siaitd.  And  where  a  complaint  contains  these  several  causes  of  action, 
not  separately  stated,  a  dmmmr  to  the  oomplaint,  in  order  to  reach  the  difficult 
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must  sgmafy  particuterlj,  as  a  gioimd  of  demuirer,  that  the  aeyeral  causes  of  action 
are  not  $eparakly  tiaUd,    {Moore  agt  Smiik^  10  Mow,  361.)    A  contract  executed 
by  E.  T.,  to  deliver  a  eertain  quantity  of  wheat  to  the  firm  of  J.  B.  B.  k  Co.,  to  be 
mftnufaotiired  into  flour,  k^ — and  A.  A.  H.,  for  a  valuable  oonsideration,  signed,  at 
the  foot  of  the  contract  an  undertaking,  wberebj  he  nuaranMi  a  fuU  and  perfed 
perfomumce  of  Ihe  agrttmenU  on  Uu  pari  of  K  T.    On  demurrer  to  the  complaint,  in 
an  action  brought  upon  tha  oontract  by  the  firm  of  J.  B.  S.  k  Co.,  against  £.  T.  and 
A.  A.  H.,  joinUf,  hdd^  that  the  two  instruments  should  be  considered  as  one  con- 
tract, and  the  defendants,  as  principal  and  surety,  were  tiierefore  properly  joined  in 
the  same  action.    Demurrer  for  that  cause  overruled.    (Eno8  ag^  Thomas^  4  How, 
48.)    But  this  doctrine  was  overruled  by  the  court  of  appeals,  in  the  case  of  Brew- 
aUr  agL  SOenct  (4  SM,  201,)  where  it  was.M(i,  that  the  contract  to  guaranty  the 
deht  of  a  third  person  must  be  in  writing,  and  express  the  consideration  upon  which 
U  is  made,  otherwise  it  will  be  void    The  consideration  cannot  be  supplied  by  parol 
proof.    And  that  a  guaranty  written  beneath  a  promissory  note  of  a  third  person, 
aad  delivered  with  it  upon  a  previous  agreement,  is  not  a  part  of  the  note,  and  the 
gr^iarantor  cannot  be  conside^d  a  joint  maker  of  the  note.    The  guaranty  is  a  dis- 
tinct contract,  and  must  comply  with  the  statute  of  frauds.    Where  the  plaintiff 
alleged  in  his  complaint  flicts  which  would,  if  established  upon  the  trial,  have  sus- 
tained an  action  for  ossoutt  and  haUery ;  and  also  alleged  what  was  said  by  the 
defendant  at  the  time^  which  would,  if  established  upon  Uie  trial,  have  sustained  an 
action  of  dander;  hdi^  on  demurrer  to  the  complaint,  on  the  ground  that  two  causes 
of  action  were  improperly  united,  that  the  complaint  purported  to  give  the  history 
of  one  oocnrrenoes  and  no  more.    The  whole  together,  ^  what  was  said  and  done^ 
constituted  but  a  single  transaction,  and  made  but  a  single  caose  of  action.    {Brewtr 
agt  Tempkf  15  Sow.  286.)    Under  section  161  of  the  Code,  a  cause  of  action  in  tori 
and  a  cause  of  action  on  eoniracii  or  Tor  a  breach  of  contract,  may  be  united  in  one 
action,  where  these  causes  of  action  arise  out  of  the  same  transaction.    And  by 
transaction,  it  is  understood  the  whole  procee^ngs  commencing  with  the  negotia- 
tion, and  ending  with  the  perf<Mrmance  of  the  contract,  where  the  matter  in  contro- 
versy arises  out  of  a  contract.    (Bobinson  agt  FHnt^  16  Mow.  240.)    The  Code  does 
not  contemplate  or  embrace  distinct  causes  of  action,  for  ordy  one  of  which  a  defend- 
ant can  be  arrested.    When  the  plaintiff  unites  two  such  causes  of  action,  he  waives 
the  order  of  arrest.    (LamdMrt  agt.  SnoWj  11  Mow,  511.) 

ITbat  counts  or  ttatements  considered  but  one  canse 
of  action. — Where  the  plaintiff  in  the  first  count  or  statement  in  the  complaint 
claimed  to  have  a  written  contract  reformed,  on  the  ground  that  a  material  part  of 
the  agreement  had  been  by  mistake  omitted;  and  that  when  so  refbrmed,  and  made 
to  express  the  agreement  intended  by  the  parties  to  it,  to  have  it  enforced  against 
the  defendant,  and  that  the  plaintiff  recover  a  certain  sum  so  due  him  upon  said 
contract,  with  interest,  Zht2i,  on  demurrer,  that  it  presented  a  case  of  equity  juris- 
diction exclusively,  and  did  in  fact  contain  but  one  cause  of  action.  (Gooding  agt. 
McAlister,  9  Mow,  123 ;  and  see  Adams  agt.  MoUey,  12  How.  326.)  Where  the  com- 
plaint, in  fact,  contains  but  a  ungle  cause  of  action,  although  stated  in  different 
counts,  whatever  else  it  may  contein,  the  defendant  cannot  successfully  demur ^  on 
the  ground  that  severed  causes  of  action  are  improperly  united.  (HiUman  agt.  HiU- 
man,  14  Mow.  456.) 

Causes  of  action  mnst  be  sefN&rately  stated,  and  belong 
to  one  class. — ^The  161th  section  of  the  Code  imposes  upon  the  party  who 
would  unite  several  causes  of  action  in  the  same  complaint  that  they  be  separately 
stated.  Where  tiiis  requirement  is  disregarded,  the  plaintiff  cannot  defend  his  com- 
plaint against  a  demurrer  (bunded  upon  the  improper  onioD  of  several  causes  of 
action,  by  showing  they  were  Booh.  as,  by  the  provisions  of  the  161th  section,  he 
was  authorized  to  unite  in  the  same  complaint.  Where  the  complaint  contained 
allegations,  mingled  and  oonneeted  together,  constituting  three  distmct  grounds 
upon  which  the  plaintiff  relied  to  sustain  a  recovery,  each  involving  a  legal  question 
distinct  from  the  others,  hetd^  that  the  defendants  had  a  right  to  have  these  distinct 
and  independent  grounds  of  action  separately  stated,  so  that  by  answer  or  demurrer 
they  oould  present  the'i^[>proprittte  defence  to  each,  they  being  such  causes  of  action 
as  might  be  lawfuUy  united.  (Cfetty  agt  Hudson  E.  BR  Oo^  B  Mow.  111.)  If  dif* 
ferent  causes  of  action  can  sU  be  included  in  one  of  the  daases  mentioned  in  section 
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167,  i0  it  snffldent,  where  tome  of  them  might  also  be  Indiided  in  another  dan? 
It  is  not  WhyT  Because  a  legitimate  oonstniction  of  aection  167  will  not  pennit 
the  jdning  of  eaoaes  of  aetion  which  belong  to  more  than  one  clan.  And  the  last 
olanse  of  that  section  says :  ''Bat  the  causes  of  action  so  united,  most  all  belong  to 
one  <miy  of  these  classes, "  Ac  {Alger  agt.  Seovittef  6  How,  131.)  A  plaintiff  may 
include  any  number  of  items  in  one  ooun^  or  statement  of  a  cause  of  action.  (  Code, 
§  168.)  Bat  this  right,  where  the  action  is  for  a  Ugai  remedy,  in  distinction  fhMn 
equitable  rehell  should  be  confined  to  cases  where  the  items  accrued  to  him  in  hia 
own  right,  as  distinguished  fh>m  such  as  came  to  him  by  anignment  under  the  Code, 
and  for  which,  befeve  the  Oode,  he  could  not  sustain  an  aciion  in  his  own  name. 
And  where  all  such  items  are  intended  to  be  embraced  in  one  action,  they  should 
be  stated  in  separate  counts— ^that  is,  in  classes — so  that  one  count  should  embrace 
those  items  wmch  accrued  to  him  individually  or  in  his  own  right,  and  another  those 
that  hare  been  assigned  to  him;  and,  where  anigned  by  diflbrent  persons,  there 
should  be  a  count  for  each  of  such  dasset.  {Adama  agt  ^oflby,  IS  ffow,  326.)  Sep- 
arate causes  of  action,  aU  arising  out  of  the  same  daes,  may  be  united  in  the  same 
complaint,  provided  they  are  separately  stated.  By  the  separate  stating  of  the  sev- 
eral causes  of  action,  in  the  oomplaint,  it  is  intended  that  there  shall  be  a  count  for 
each  cause  of  action,  or  what  is  equivident  thereto.  *  {DuHtee  agt  SartOoga  A  TRuA. 
RR,  Cb.,  4  Bow.  S26.)  Where  the  statement  of  Ikets  in  a  complaint  is  adapted  to 
a  suit,  either  in  the  second  or  sixth  dass,  under  the  167th  section  of  the  Code,  it  is 
the  judgment  asked  for  that  determines  to  which  It  belongs.  (Spalding  agt  Spdir 
ding^  3  Row.  S97.)  In  an  action  against  a  constable  and  his  surety,  for  official  lia- 
bilities, Uie  plaintiff  may,  by  proper  allegations  in  his  complaint  unite  the  following 
causes  of  action : — 1.  That  the  oonstable  levied  upon  sufficient  property  of  the  de- 
fendants to  satisfy  the  plaintiff*B  execution  then  in  his  hands.  2.  I'hat  the  consta- 
ble neglected  to  return  the  execution  according  to  its  requirements,  and  3.  That 
the  oonstable  keeps  and  detains  the  money  he  has  received  on  the  execution.  But 
these  several  causes  of  action  must  be  separaJUIig  stakd.  And  where  a  complaint 
contains  these  several  causes  of  action,  not  separately  stated,  a  dsmmittr  to  the  com- 
plaint, in  order  to  reach  the  difficulty,  must  specify  particu^Iy,  as  a  ground  of  de- 
murrer, that  the  several  causes  of  action  are  not  separatdy  stated.  (Moore  agt 
Smith,  10  Bow.  361.)  (See  **  Where  causes  of  action  not  separately  stated  and 
plainly  numbered,"  section  144,  antSf  page  242.)  A  complamt  containing  several 
causes  of  action,  all  of  which  belong  to  one  of  the  classes  mentioned  in  section  167, 
and  affect  all  the  parties  to  the  action,  and  do  not  require  separate  places  of  trial, 
cannot  be  demurred  to^  on  the  ground  that  such  causes  of  action  are  improperly 
united,  merely  because  they  are  not  separately  stated.  The  remedy  in  such  case 
is  a  motion  to  make  the  complaint  more  definite  and  certain.  (Barson  agt  Bayaudf 
6  Duer,  666.)  Several  causes  of  action  upon  promissory  notes  may  be  united  in  the 
same  complaint  They  are  not  improperly  unit^  simply  because  they  are  not  sep* 
aratdy  st(Ued,  There  can  be  no  necenity  for  dividing  an  action  upon  two  promis- 
sory notes,  and  making  two  separate  actions  of  it.  (Dorman  agt  KeOam^  14  Bow, 
184.)  It  is  not  allowed  to  the  plaintiff  to  set  forth,  in  different  counts,  in  his  com- 
plaint, several  distinct  causes  of  action  against  the  defendant  for  tlie  same  indebt- 
edness. (See  to  the  same  ^ect  Lackey  agt  VdnderbUt^  10  Bow,  Pr.  R  165.)  And 
where  it  appears,  from  the  face  of  (ke  complaint  that  several  counts  therein  are 
really  for  the  same  thing,  no  affidanU  by  the  defendant  is  required,  as  proof  that 
there  is  really  but  one  cause  of  action  against  him.  The  affidavit  would  only  state 
what  the  complaint  concedes.  (Tkw  Beem$  to  he  adverse  to  Lackey  agt.  Vandcrbitt.) 
(Ibrd  agt  JfatHc*,  14  Bow.  91.) 

Cottfliolldatlon  of  actions— Is  governed  by  the  Revised  Statutes.  (2 
iS:  iSL,  4  ed,  632  ) 

Cotto  on  contolldntlon.— Where,  on  oonsoUdation,  some  of  the  actions 
are  disoontinued,  and  only  the  consdidated  aetioa  remains,  there  is  no  principle  by 
whidi  the  costs  in  the  disoontinued  actions  can  be  indwM  in  the  consolidated  ac- 
tion, even  though  it  embrace  the  causes  of  action  in  those  disoontinued.  Provision 
for  such  costs  must  be  made  in  the  <fiscoatinued  aetlons  before  they  findly  cease  to 
exist,  otherwise  the  party  loses  them  as  against  hia  adversary.  (Blake  agt.  S,dbK. 
Indiana  BR  Ch,^  17  Hvw.  228.) 
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§  168.  Anegaticm  not  dented^  when  to  be  deemed  true. 

Every  material  allegation  of  the  complaint,  not  controverted 
by  the  answer,  as  preBcribed  in  section  one  hundred  and  forty- 
nine  ;  and  every  material  allegation  of  new  matter  in  the  answer, 
constituting  a  counter-claim,  not  controverted  by  the  reply  as 
prescribed  in  section  one  hundred  and  fifty -three,  shall,  for  the 
purposes  of  the  action,  be  taken  as  true.  But  the  allegation  of  new 
matter  in  the  answer,  not  relating  to  a  counter  daim,  or  of  new 
matter  in  a  reply,  is  to  be  deemed  controverted  by  the  adverse 
partj  as  upon  a  direct  denial  or  avoidance,  as  the  case  may  require. 

Wliat  consCltntes  a  material  allegatlon^-^Every  ayermeiit  is 
material,  unlefls  it  may  be  struck  oat  as  surplusage.  (Jfoyor,  <^,  agt  CfwUifft  2 
Com.  165.)  It  18  onlj  those  allegations  in  a  complaint  which  are  material  in  the 
sense  of  the  Code,  which  the  plaintiff  must  prove  on  the  trial  in  order  to  maintain 
his  action.  {Fry  agt.  Bennetij  6  Sand,  64.)  No  allegation  ean  be  deemed  material 
Q&lefls  an  issue  taken  upon  it,  whether  of  law  or  fact,  wiU  dteids  Ihe  cowe,  so  &r  as 
relates  to  the  particular  cause  of  action  to  which  ihe  allegation  refers.  {Newman 
agt  Otto,  4  Sand.  668;  andset  Connor  agt.  Mrir,  2  &  D,  SmUh^  314.)  Nothing  is 
admitted  hj  an  omission  to  answer  it,  but  what  is  well  pleaded.  {Sarlow  agt  Sam' 
iUon,  6  Bow,  47  S.)  No  allegation  of  a  complaint  can  be  deemed  material  unless,  if 
put  at  issue,  and  not  proved  or  being  disproved,  the  action  would  be  defeated,  or 
the  plaintiff  would  be  prevented  firom  obtaining  some  relief  to  which  he  would  be 
entitled,  if  proof  was  made.  An  allegation  in  a  complaint,  though  not  denied  by 
the  answer,  is  not  to  be  regarded  as  material,  (under  §  168,)  if  the  plaintiff  maj  re- 
cover the  whole  amount  without  proving  it,  or  although  it  might  be  disproved  if 
put  in  issue.    (Oechs  agt  Oookf  3  DuoTf  161.) 

Conf iaea  to  allegations  of  fact.— The  168th  section  of  the  Code, 
which  provides  that  "  any  material  allegation  of  new  matter  in  the  answer,  not  spe- 
cifically controverted  by  the  reply,  as  prescribed  in  section  163,  shall  for  the  purposes 
of  the  action  be  taken  as  true,"  must  be  confined  to  allegations  of /oc^  and  cannot 
refer  to  an  averment  of  the  legal  construction  or  effect  of  written  instruments ;  mudi 
less  can  it  be  applied  to  the  iidenUon  or  m&aning  of  parties  when  they  execute  a 
written  contract  An  answer  which  contains  an  allegation  of  th^e  mtarmg  of  a 
written  contract  or  agreement,  (but  does  not  deny  its  execution.)  should  be  deemed 
by  the  court  "an  immakrial  {dfe^ion,"  and  disregarded  at  the  trial,  as  the  plain* 
tiff  cannot  demur.  (Barton  agt.  Saeketi^  3  Sow,  358.)  An  averment  of  a  fact,  not 
otherwise  material,  may  be  rendered  material  by  the  form  of  pleading  it  {Living» 
ston  agt  ifiUer,  4  &ld.  283.)  An  unanswered  allegation,  which  is  to  preclude  a 
defendant  fh>m  disproving  facts  intended  to  be  asserted  by  it,  should  be  direct  and 
positive.  {Oeeha  agt  Cook^  3  Duer,  161 ;  and  see  Ames  ^gt,  SurWtU,  17  Bow,  185 ; 
Graham  agt  Borrower,  18  id.  144.) 

Effect  of  not  answering. — ^The  facts  stated  in  the  complaint  are  to  be 
taken  as  true  by  the  defendant,  who  does  not  answer,  and  he  is  not  to  be  deemed 
as  admitting  anything  contained  in  the  answer  of  his  co-defendant,  in  which  he  has 
not  participated.  K  the  answer  stood  before  the  court  as  proved,  or  admitted  by 
the  co-defendant,  it  teems  that  it  would  form  a  case  for  the  reh'ef  sought  under  the 
section  of  the  Oode  mentioned.  {Woodworth  agt  BeUows,  4  Bow,  14.)  It  is  not 
necessary  that  a  special  verdict  should  contain  fiusts  admitted  by  the  pleadhigs. 
Sudi  facts,  together  with  the  facts  found  by  the  jury,  constitute  a  proper  case  for 
an  appeaL  {Barto  agt  Bimirod,  4  Seld,  483.)  A  judgment  contrary  to  an  admission 
in  the  pleadings,  would  be  erroneous ;  so  if  the  objection,  if  made  on  the  trial, 
should  be  allowed.  {Bridge  agt  Pa/yion,  6  Sand.  210.)  An  admission  in  a  special 
plea  or  answer,  upon  which  issue  is  taken,  cannot  be  used  on  the  trial  as  a  general 
admission  of  a  material  fact  alleged  in  the  complaint,  when  the  whole  complaint  has 
been  denied  by  a  prior  answer.  (2Voy  and  RuUand  SB,  Oo.  agt  JCerr,  17  Bcurb, 
Ml.)    Where,  in  an  aotioa  fbr  alandar,  the  defendant  justifiei^  and  in  so  doing  sup- 
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piles  the  omission  of  a  materUl  lact  in  the  complaint,  thai  win  core  tJie  defect  But 
where  the  plaintiff  demurs  to  one  plea  or  answeff  and  the  admission  or  ayerment  is 
found  in  another,  such  admission  or  avennent  will  not  avail  the  plaintiff  as  supply- 
ing the  deficiencies  in  his  complaint;  the  plea  or  answer  containing  the  admission 
not  being  before  the  court,  on  the  demurrer.  {Ayres  agt  CknnH  18  Barb,  260.) 
Where  the  averment  of  the  defendant  was  that  the  agreement  set  forth  in  tlie 
complaint  was  "  incorrectly  stated,"  and  went  on  to  controvert  specifically  wherein 
it  was  incorrect,  witfabout  any  farther  or  general  denial;  hdd,  that  thooe  parte  of  the 
complaint  not  speoifloally  denied  were  admitted.  {Levy  agt  Bend^  I  K  D.  Smithy 
169.)  On  demurrer  to  counter  claim,  for  insufficiency,  tiie  facts  ailegied  in  the  com' 
plaint,  not  inconsistent  with  the  allegations  in  the  counter  claim,  are  to  be  taken  as 
admitted.  {Qraham  agl  JhKnniya%  4  AVb,  436.)  To  an  action  on  a  note  where 
usury  is  set  up  in  the  answer,  without  spediying  whether  it  is  set  up  as  a  dofeoce 
or  counter  claim,  it  will  be  deemed  to  be  set  up  as  a  strict  defence;  and  the  answer 
will  not  be  taken  to  be  true,  merely  became  it  is  not  replied  ta  {BwfiUl  agt  JDe 
Groot,  6  Ihier,  379 ;  and  du  Anus  agt  Burlbutf  17  J9be.  185.)  Uid^  where  three 
distinct  causes  of  action  on  contract,  by  three  separate  counts,  were  embraced  in 
the  plaintiff's  claim,  and  one  of  them  was  undefended,  not  denied,  that  the  plaintiff 
might  have  an  order  to  enforce  payment  of  the  disputed  demand  before  the  isBOies 
upon  the  other  demands  were  tried.    (i?ttMefi  agt  Mwcham^  16  Bow.  193.) 

PleaAIni*  in  Jiutlees^  coHrIa*— A  reply  not  being  admissible,  in  jnst- 
ioes'  courts  the  allegation  of  new  matter,  in  an  answer,  must  in  all  cases  necessarily 
be  deemed  controv<erted  by  the  plaintiff;  and  it  is  competent  for  him  to  countervail  it 
by  evidence,  either  in  direct  denial  or  of  new  matter  by  way  of  avoiduioe.  lliere- 
fore,  where,  in  an  action  commenced  in  a  justice's  court,  the  defendant  puts  in  an 
answer  setting  Mp  the  defence  of  infitncy,  the  plaintiff  may,  without  replying,  or 
amending  his  complaint,  prove  the  making  of  a  new  promise  by  the  defendant,  after 
he  became  21  years  old.    (Bodgf  agt.  HmA,  3)  Bairb.  160.) 

Statute  of  llniltatloiis.-^A  debt  which  was  barred  by  the  statute  of 
limitations  when  the  Code  took  effect,  is  not  revived  by  a  verbal  promise  to  pay  it^ 
made  after  that  time.  B  aeemsy  that  in  an  action  under  the  Code,  the  complaint 
may  be  upon  the  original  demand ;  and  if  the  statute  of  limitations  is  interposed  as 
a  defence,  the  new  promise  or  acknowledgment  may  be  giyen  in  evidence  to  avoid 
it  without  being  alleged  in  the  pleadings.  {Esstittyn  agt.  Week$y  2  Kent.  635.) 
A  reply  not  being  admissible,  In  justices'  courts,  the  allegation  of  new  matter,  in  an 
answer,  must  in  all  cases  necessarily  be  deemed  controverted  by  the  plaintiff;  and 
it  is  competent  for  him  to  countervail  it  by  evidence,  either  -in  direct  denial  or  of 
new  matter  by  way  of  avoidance.  Therefore^  where,  in  an  action  conunenced  in  a 
justices'  court,  the  defendant  puts  in  an  answer  setting  up  the  defence  of  infimcj, 
the  plaintiff  may,  without  replying,  or  amending  his  compLuint,  prove  the  msJring  of 
a  new  promise  by  the  defendant,  after  he  became  21  yean  old.  (Hodges  agt  BtmL 
22  Barb.  150.) 

Departure  from  tlie  coniplaiat  In  the  reply.— A  departure 
from  the  complaint  in  a  re^  to  the  answer,  is  not  a  cause  of  demurrer  under  the 
Code.    (WhiU  agt  Joy,  3  &m.  83;  and  see  Sedey  agt  JSngeO^  td.  542.) 


Ch APTKB  VL — Mistakes  in  pleading^  and  amendments. 

Section  169.  McUericd  vofrvmcea^  how  frcvidei  for. 

170.  ImmoUerial  variances^  how  provided  for. 

171.  What  to  he  deemed  a  variance. 

172.  Amendment  of  course. 
178,  Amendments  by  the  court 
174.  Am/endm^eat^  ofter  demurrer. 
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175.  Suing  a  party  by  a  fiotitious  name^  when  allowed. 

176.  No  error  or  defect  to  he  regarded^  unless  it  affect  svh- 

sUmtidl  righis. 

177.  Supplemental  complaint^  answer  and  reply. 

§  169.  Material  variances^  how  provided  for. 

No  yariance  between  the  allegation  in  a  pleading  and  the 
proo^  shall  be  deemed  material,  unless  it  have  actually  misled 
the  adverse  party,  to  his  prejudice,  in  maintaining  his  action  or 
defence,  upon  the  merits.  Whenever  it  shall  be  alleged  that  a 
party  has  been  so  misled,  that  &ct  shall  be  proved  to  the  satis* 
iSEUstion  of  the  court,  and  in  what  respect  he  has  been  misled ; 
and  thereupon  the  court  may  order  the  pleading  to  be  amended, 

upon  such  terms  as  shall  be  just 

The  fact  of  belny  misled  mnst  be  provedJ-^By  Bection  169 
of  the  Ck)de,  it  is  proyided  that  no  variance  between  the  allegation  in  a  pleading  and 
the  proof  shall  be  deemed  materia],  unless  it  shall  cbchtaUy  have  misled  the  adrerse 
party  to  his  prejudice  in  maintaining  his  action  or  defence.  Now,  in  all  actions, 
wbenerer  it  is  alleged  that  a  party  has  been  misled,  the  ftKJt  must  be  proved  to  the 
flatis&ction  of  the  court ;  and  the  proof  must  show  in  what  respect  he  has  been 
misled;  and  thereupon  ^e  court  may  order  the  pleading  to  be  amended  upon  such 
terms  as  shall  be  just  Where  the  yariance  is  not  material,  as  above  provided — 
merely,  where  the  party  has  not  prored  that  he  has  been  actually  misled^  the  court 
may  dK;her  direct  the  fiict  to  be  found  according  to  the  evideQce,  or  may  order  an 
immediate  amendment  without  co8t&  (g  170.)  But  if  an  allegation  is  unproved, 
not  in  some  particular  or  particulars  only,  but  in  its  entire  icope  and  meaning^  it  is 
not  to  be  deemed  a  case  of  variance,  but  a/atZttre  of  vrpof,  (§  171.)  H^  that  these 
provisions  introduce  a  principle  unknown  to  the  &rmer  practice,  namely,  that  of 
determining  this  class  of  questions,  not  by  the  incoherence  of  the  two  statements 
upon  their  face,  and  hence  inferring  their  effect  upon  the  state  of  the  preparation  of 
the  party,  but  by  proof  aliunde  as  to  whether  the  party  was  actually  misled  to  his 
prefudice  by  the  incorrect  statement.  {OaUin  agt  Chmter^  10  How.  316.)  That  the 
amendment  oould  not  be  allowed  under  sections  169  and  ITO,  because  those  sec- 
tions  obviously  contemplate  a  case  where  the  alleged  variance  has  been  discovered, 
or  is  developed  on  the  trial  or  hearing,  at  which  time,  the  relief  in  a  case  to  which 
it  is  appropriate,  may  at  onee  be  g^ven,  and  the  trial  thereafter  proceed  upon  the 
amended  j^eadingsi  (JEffmi  agi  WteAer,  10  How,  193 ;  and  tee  CaUin  agt.  GurUer, 
1  Kern,  368;  and  Ootiieal  agt  Ihlmadffe,  1  ^.  J).  Sfmitit,  bib.) 

Ayplleable  to  cases  of  asnry.— The  Code  on  the  subject  of  variance 
between  the  pleadings  and  proofo  is  applicable  to  cases  in  which  usury  is  put  in  as 
a  defence.  These  provisions  have  changed  the  strict  rule  which  formerly  prevailed 
aa  to  a  variance  in  such  eases.  Where  on  the  trial  the  evidence  of  the  defendant 
tended  to  prove  an  usurious  agreement  which  differed  fh>m  the  one  aDeged  in  sev- 
•  era!  particularsi  but  not  in  its  entire  scope,  and  the  plaintiff  gave  no  proof  that  he 
was  misled  thereby  to  his  prejudice ;  hddj  that  the  variance  was  immaterial.  ( CaUin 
agt  Cfunter,  I  Kern.  368.) 

AmendiDeiits  by  adding  neir  partles«-*If  the  plaintiff  amends 
bis  complaint,  by  adding  new  parties,  after  the  defendant's  de&ult  for  want  of  an 
appearance  has  been  entered,  he  thereby  waives  the  default  {Scudder  agt  Voorhiee, 
l£arh.^y) 

Poirers  of  referees  to  alloir  amendments.— >i?«/ereM  have  no 
power  to  aUow  amendmerUt  to  pleadings,  under  §  173  of  the  Code.  Their  power  of 
amendment  is  sonfined  to  immaterial  varianoes  arising  on  the  trial,  under  §§  169  and 
170  of  the  Oodo.    ((TMmAnftagtifM^  lSiroi0.6O6.)    SeewktoeecHonilOfpoeL 
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Tarlance  mast  be  materlaL-rA  Tarianoe  betwteon  tbe  oomplaint 

and  the  proof!  by  which  it  is  certain  (hat  the  defendant  was  not,  and  oonld  not  have 
been  mided,  may  under  the  provisionB  of  the  Code  be  disregarded,  without  amend- 
ment by  a  referee  aa  well  as  a  judge.  {Barmany  agt  Biidghamt  1  Duer,  210.) 
Where  it  was  alleged  in  the  complaint  that  the  work  uid  labor  for  which  the  action 
was  brought  was  performed  by  Jones  Woloott,  and  the  testimony  showed  that  bis 
real  name  was  Edwin  Jones  Wolcott;  hdd,  that  this  was  an  immaterial  Tariaooeiy 
and  was  properiy  disregarded  by  the  referae.  {WoUoU  agt  Mmeh,  22  Barb.  321.) 
It  awmSy  that  an  allegation  in  a  oomplaint,  that  the  defendants  aeveroBy  indorsed 
said  note;  when  it  appeared,  in  ihct,  that  the  indonement  was  Jointly — ^in  the>Snvt 
name  of  the  defendants,  would  be  amrnioMe  at  the  drouit  {Bacon  agt  ComitoA, 
11  How.  197.)  Where  the  complaint  arerred  that  the  plaintiCTs  horses  had  eacaped 
from  his  close  into  the  dose  of  diTera  other  petsons  between  the  plaintiff*a  land  and 
the  railroad,  and  the  proof  was  that  there  was  but  one  intermediate  close ;  heid^  that 
this  was  not  a  fatal  rariance,  the  difference  not  being  essential ;  and  if  it  were  essen- 
tial, that  an  amendment  waa  allowable.  ( VnderhQi  agt  The  K.  T.  and  Harltm  RR. 
Oo.^  21  Barb.  489.)  Tariances  not  affecting  the  merits,  which  do  not  surprise  the 
adyerse  party,  and  on  which  he  ought  not  m  good  faith  to  hare  relied,  will  be  dis- 
regarded on  arguments  at  bar,  without  directing  any  amendment  If  the  proTaOing 
party  deem  an  amendment  prudent,  he  must  apply  for  leave,  by  a  motion  after  the 
argument,  when  the  court  will  allow  it  on  such  terms  as  shall  be  Just  {Ik  Puyster 
agt  Wh^ier^  1  Sand.  119.)  Where  it  was  ayerred  that  the  defendants  represented 
the  note  to  be  "  a  good  note,  and  Uiat  it  would  pass  in  South  street,"  and  the  proof 
was  that  they  said  "  the  note  was  good,  and  that  there  were  people  in  South  street 
who  would  take  it ;"  held,  no  substantial  variance.  {Bawkini  agt.  AppUby,  2  Sand. 
421.)  Evidence  of  the  special  agreement  is  admissible  in  such  action,  although  the 
plaintifib,  in  their  reply,  claim  to  recover  upon  an  implied  agreement  only.  Such  an 
objection  for  variance  between  the  pleadings  and  the  evidence  is  provided  for  by 
the  169th  and  17  0th  sectionA  of  the  Code  of  Procedurei  {Fori  age.  Oooding,  9  Barb. 
371 ;  and  see  GeUy  agt  Hudson  River  RR  Co.,  6  Bow,  269.)  An  amended  plMid- 
ing  takes  the  place  o^  and  supersedes  the  originsL  {Semoca  Co.  Bank  agt  GarUng' 
hmtse,  4  How.  174.) 

Amendment  elianirinff  Enf  lish  to  Germaji  lanffnage. — 
Amendment,  of  the  oomplaint  allowed  at  the  trial,  in  an  action  of  alander,  so  as  to 
insert  words  in  the  German  language,  with  an.  innuendo  that  they  meant  in  Eng>- 
lish  the  words  stated  in  the  complaint ;  it  appearing  on  the  trial  that  the  alander 
was  uttered  in  German,  to  those  who  understood  that  language,  that  the  meaning  of 
the  words  was  properly  stated  in  the  complaint,  and  there  being  no  affidavit  of  sur- 
prise on  the  part  of  the  defendant  Where  slanderous  words  are  spoken  in  a  foreign 
tongue,  the  complaint  should  set  forth  the  words  in  the  foreign  Umgiuge,  with  an 
averment  of  their  meaning  in  English,  and  that  the  persons  present  understood  the 
language  used.    {Litaman  agt  Rik,  3  Sand.  134.) 

A  defence  mutt  be  averred,  if  prored*— Under  an  averment  in 
an  answer,  that  the  property  waa  "  very  poor,  and  of  very  little  value,"  the  defend- 
ant cannot  prove  that  it  was  **  worth. nothing  and  of  no  value."  A  defendant  will 
not  be  allowed  to  give  evidence  of  a  defence  not  set  up  in  his  answer.  (IMe/m- 
doffft^.  Qoffe,  7  Barb.  18.)  Evidence  offered  in  support  of  immaterial  issues  may 
be  rejected  on  the  trial,  whether  objected  to  or  not  {Coming  agt  Coming,  2  Sdd. 
97  ;  fee  CaUin  agt  Gunier^  10  Bow.  31S  )&  C^l  Kam.  368;  and  m$  Qraham  agt 
Barrower,  18  Bow.  144.) 

See  note  to  section  171. 

§  170.  Immaterial  variances^  how  provided  for. 

Where  the  varianoe  is  not  material,  as  provided  in  the  last 
section,  the  court  may  direct  the  fact  to  be  found  aooording  to 
the  evidence,  or  may  order  an  immediate  amendment,  without 
costs. 

Discretion  of  fudge  on  the  trial.~The  denial  of  a  motion  to  amend, 
where  the  law  reposes  a  diKretion  in  the  JudgOi  is  not  an  appropriate  ground  of 
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exoeptkm.    To  sustain  an  exception  for  a  reftual  of  the  judge,  at  the  trial,*  to  allow 
wax  ameodraeot  of  the  oomplaint,  the  party  must  show  a  clear  case  of  unquestionable 
xiffhc    (Roih  agt.  ScMomy  6  Barh.  308;  and  see  Brawn  agt  McCvm,  5  Sand,  224.) 
See  note  to  section  169. 

§  171.    What  to  he  deemed  a  variance. 

Where,  however,  the  allegation  of  the  caufle  of  action  or  de- 
fence to  which  the  proof  is  directed  is  unproved,  not  in  some 
particular  or  particulars  only,  but  in  its  entire  scope  and  mean* 
ing,  it  shall  not  be  deemed  a  case  of  variance,  within  the  last 
two  sectioDS,  but  a  fidlure  of  proof. 

Objection  to  variaiice  rnnst  be  made  at  the  trial.— A  van- 
aoce  between  the  declaration  and  proof  must  be  objected  to  at  the  trial ;  and  if  not 
done  then,  the  party  cannot  afterwards  avail  himself  of  it.  {Pike  a^.  Evons^  15 
John^  210;  and  see  ShaU  agt  Laihrop,  3  ffiU^  237;  eee  Lawrence  agt.  Barker^  6 
Wend.  301.) 

Cases  not  deemed  a  variance. — ^In  an  action  ex  contraeiu  there  is  no 
Tviance  between  the  allegation  of  a  sole  liability,  in  the  declaration  and  bill  of  par- 
ticulara,  and  proof  of  a  jdnt  undertaking  bj  the  defendant  and  another.  {Carter 
agt  Bope,  10  Barb.  180.)  Under  the  Oode,  a  variance  between  the  pleadings  and 
the  proof  sufficient  to  d^eat  the  action,  or  destroy  the  defenee,  must  leave  the  case 
SHiproeetf  in  its  enHre  scope  cmd  meaning.  If  left  unproved  in  some  particular  or  par- 
ticulais,  it  is  a  subject  for  amendment  upon  terms,  if  the  adverse  party  has  hten 
misled  by  it;  otherwise,  amendments  may  be  made  at  the  trial,  and  without  any 
eonditiona  whatever.  {Fay  agt,  Grimeieed,  10  Barb.  321.)  By  section  169  of  tho 
Code,  it  is  provided  that  no  variance  between  the  allegation  in  a  pleading  and  the 
profl^  shall  be  deemed  material,  unles^it  shall  achtaUy  have  misled  the  adverse  party 
to  his  prejudice  in  nMuntaining  his  action  or  defence.  Now,  in  aU  actions,  when- 
ever it  is  alleged  that  a  party  has  been  misled,  that  fact  must  be  proved  to  the  satis- 
iaction  of  the  court;  and  the  proof  must  show  in  what  respect  he  has  been  misled; 
and  thereupon  the  court  may  order  the  pleading  to  be  amended  upon  such  terms  as 
shall  be  just  Where  the  vaiianoe  is  not  materia],  as  above  provided— -merely, 
where  the  party  has  not  proved  that  he  has  been  actually  misled,  the  court  may 
either  direct  the  fact  to  be  found  acoording  to  the  evidence,  or  may  order  an  inmie- 
diate  amendment  without  costs.  (§  170.)  But  if  an  allegation  is  unproved,  ngt  in 
some  particular  or  particulars  only,  but  in  its  entire  scope  and  meaning^  it  is  not  to 
be  deemed  a  case  of  variance,  but  a  failure  of  proof.  (§171.)  Ilddf  that  these  pro- 
Tisions  introduce  a  principle  unknown  to  the  former  practice,  namely,  that  of  deter^ 
mining  this  class  of  questions,  not  by  the  incoherence  of  the  two  statements  upon 
their  mce,  and  hence  inferring  their  efiTect  upon  the  state  of  the  preparation  of  the 
party,  but  by  proof  alitmde  as  to  whether  the  party  was  actually  misled  to  his  preju- 
dice by  the  incorrect  statement  In  this  case,  where  the  defence  was  usury,  the 
plaintiff  did  not  offer  any  proof,  or  even  allege  that  he  had  been  misled;  but  put 
himself  upon  the  principle  ci  the  old  rule,  by  alle^g  that  the  usurious  contract  set 
ap  in  the  answer,  was  different  flrom  that  indicated  by  the  proof;  and  hence  insiBt- 
ing  that  the  proof  was  not  vriiMn  the  issue ;  and  the  case  was  decided  in  the  court 
below  against  the  defendant  on  that  point  Held,  that  if  the  discrepancy  was  a 
yarianoe,  as  defined  by  the  above  provisions  of  the  Code,  it  should  have  been  re- 
garded as  immaterial,  unless  it  amounted  to  a  failure  of  proofs  as  defined  by  section 
171 ;  which  was  not  warranted,  taking  the  allegation  of  usury  in  the  answer,  in  its 
entire  scope  and  meaning,  in  connection  with  the  circumstances  and  proof  given  on 
the  trial;  conceding  that  the  same  rule  must  be  applied  to  the  defence  of  usury  as 
would  be  applicable  in  other  cases.  {OoAin  agt  GunijEfr,  10  ILoxd.  315 ;  and  see  &  C, 
1  Kern.  368.)  Where  the  application  of  the  plaintiff  lo  amend  his  complaint,  was 
nade  after  aU  the  testimony  had  been  taken,  the  caose  brought  to  a  final  hearing, 
elaborately  argued  upon  both  sides  on  the  merits,  and  a  decision  made  against  him, 
alleging  that  the  varianoe  between  the  complaint  and  the  proofs*  which  the  court 
held  fiital^  should  be  disregarded,  and  the  pleading  be  made  to  conform  to  the  &cts 
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proyed.  ffeU  Itt,  That  the  application  came  too  late.  It  waa  more  iban  two  yean 
tdnce  1^  the  proofe  were  taken  in  the  caoaei  and  the  defendant's  principal  witnea 
had,  in  the  meantime,  died.  Besldefl,  the  plaintiff,  after  the  proofe  were  taken,  moat 
have  been  OaWy  apprised  of  the  defect  in  his  pleading;  bat  he  not  o&lj  made  no  ap- 
plication to  amend,  but  repudiated  the  neceesitj  of  any,  until  the  rest  of  the  suit 
showed  the  fatal  infinnity  of  his  pleading.  2d.  That  the  amendment  oould  not  be 
allowed  under  sections  169  and  110,  because  those  sections  obviously  contemplate 
a  case  where  the  alleged  variance  has  been  discovered,  or  is  developed  on  tho  trial 
or  hearing,  at  which  time,  the  relief  in  a  case  to  which  it  is  appropriate,  may  a4 
ODce  be  given,  and  Uie  trial  thereafter  proceed  upon  the  amended  pleading.  Be- 
sides, those  sections  are  very  materially  qualified  by  section  111,  whidi  providee 
that  where  the  allegation  to  which  the  proof  is  directed,  is  unproved,  not  in  some 
pcuticular  or  particulan  only,  but  in  ii  entire  eeope  caid  meaning^  it  shall  not  be 
deemed  a  case  of  variance,  but  a  failure  of  proof »  Seldt  that  in  this  case,  the  aUegar 
tions  of  the  complaint  were  unproved  in  their  entire  scope  and  meaning,  so  as  to 
constitute  a  failure  of  proof.  And,  3d.  The  proposed  amendments  would  substan- 
tially change  the  whole  soope  and  character  of  the  claim,  making  it,  to  all  intents 
and  purposes,  a  new  and  independent  action,  requiring  a  new  line  of  defence,  and 
demanding  a  widely  extended  examination  of  wttnessea.  {Sgert  agt  Wicker^  10 
Bow,  193.) 
See  note  to  section  169. 

§  172.  Amendments  of  course. 

Any  pleading  may  be  once  amended  by  the  party  of  course, 
without  costs,  and  without  prejudice  to  the  proceedings  already 
had,  at  any  time  within  twenty  days  afber  it  is  served,  or  at  any 
time  before  the  period  for  answering  it  expires,  or  it  can  be  so 
amended  at  any  time  within  twenty  days  after  the  aeryioe  of  the 
answer  or  demurrer  to  such  pleading,  unless  it  be  made  to  ap- 
pear to  the  court  that  it  was  done  for  the  purposes  of  delay,  and 
the  plaintiff  or  defendant  will  thereby  lose  the  benefit  of  a  cir- 
cuit or  term  for  which  the  cause  is  or  may  be  noticed,  and  if  it 
appear  to  the  court  that  such  amendment  was  made  for  such 
purpose,  the  same  may  be  stricken  out  and  such  terms  imposed 
as  to  the  court  may  seem  just.  In  such  case  a  copy  of  the 
amended  pleading  must  be  served  on  the  adverse  party.  After 
the  decision  of  a  demurrer,  either  at  a  general  or  special  term, 
the  court  may,  in  its  discretion,  if  it  appear  that  the  demurrer 
was  interposed  in  good  faith,  allow  the  party  to  plead  over  upon 
such  terms  as  may  be  just  If  the  demurrer  be  allowed  for  the 
cause  mentioned  in  the  fifkb  subdivision  of  section  one  hundred 
and  forty-four,  the  court  may,  in  its  discretion,  and  upon  such 
terms  as  may  be  just,  order  the  action  to  be  divided  into  as 
many  actions  as  may  be  necessary  to  the  proper  determination 
of  the  causes  of  action  therein  mentioned. 

What  considered  not  an  amendment* — An  omMded  answer, 
which,  thouj^h  in  form  and  phraseology,  different  from  the  original,  but  in  its  legaL 
effect,  amounting  to  the  same  thing,  will  be  stricken  out  on  motion.  {Snyder  agl 
WkHe,  6  Eow.  321.) 
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l^hen  amended  pleading  cannot  be  treated  as  a  unl- 

U'ty. — ^The  pUdntiff  cannot  treat  an  amendid  answer  as  a  nuUity,  and  take  an 
inquest  at  the  circuit  against  the  defendant.  The  right  to  amend  is  absolute,  sub- 
ject onlj  to  the  power  of  the  court  to  strike  out  for  cause  shown.  The  court  must 
XMfis  upon  the  question  of  inUni  as  well  as  of  the  effect  of  an  amendment,  and  be 
satisfied  that  it  was  made  for  the  purpose  of  delay,  &c.,  before  it  can  be  stricken 
ont.  ( Griffin  agt.  Cohet^  8  How.  451.)  An  amended  complaint  cannot  be  disregarded 
•nd  treated  as  a  ntdliiy^  and  the  defendant  take  an  order  dismissing  the  complaint 
when  the  cause  is  called  upon  the  calendar.  "Wliere  it  is  supposed  that  an  amend- 
ment has  been  made  in  bad  faith,  and  for  the  purpose  of  delay,  the  proper  practice 
is  to  apply  to  the  court  for  relieC  {1^  Griffin  agt  Cohen^  8  Edw,  451.)  (Rogers 
agt  BUhbufi,  8  Bow,  466.) 


HTIien  amended  pleading  may  be  treated  as  a  nnllity*-^ 

An  answer  which  contains  no  new  matter,  but  merely  denies  some  allegstions  of 
the  complaint,  cannot  be  amended  as  a  matter  of  oourse.  No  pleading  can  be  so 
smmided  under  the  Oode^  nnless  an  answer  or  demuirer  is  allowed  to  it.  Amend- 
mg  such  a  pleading  is  a  nullity,  and  may  be  disregarded  and  an  inquest  taken. 
(Jbrroji  agt.  Enriidon,  3  Duer  666.)  It  sesmf  that  a  case  might  arise  where  the 
ammded  pleading  would  be  so  palpably  friroloos,  and  so  obviously  a  fraud  upon  the 
law  anthorising  amendments  of  course,  that  it  might  be  treated  as  a  nullity.  {Rogers 
agt  RaiMun,  8  Bsw,  466.)  Where  an  amended  answer  is  served  for  delay,  and  at 
80  late  a  period  as  to  throw  the  cause  over  the  circuit,  it  may  be  treated  as  tkWuUify, 
{ABm  agt.  Oon^tton^  8  ifow.  261.)  The  l'72d  section  of  the  Code  (1861)  provides 
that  a  pleading  may  be  amended  "  at  any  time  before  the  period  for  answering  it 
riudl  expire,  or  within  twenty  days  after  the  answer  to  such  pleading  sliall  be 
served.*'  Thefefore  a  pleading  which  does  not  admit  of  an  answer  cannot  be 
amended  under  this  section.  An  answer  which  merely  denies  the  allegations  of 
the  complaint  cannot  be  amended  under  this  section.  Why?  Because  there  is  no 
MMT  maUer  in  it  requiring  a  reply  or  answer.  The  right  to  amend,  where  it  eziBtB, 
is  not  to  "pn^ttdiee  Ihs  proceedings  cdready  Tuid."  Where  the  plaintiff  took  an  in- 
quest on  the  second  day  of  the  oirouit^  and  entered  judgment  thereon,  the  answer 
of  the  defendant  not  requiring  a  reply,  and  not  having  been  verified  and  no  afildavlt 
of  merits  filed,  and  the  defendant  amended  his  answer  within  time,  but  after  the 
entry  of  judgment ;  held^  that  the  judgment  was  regular,  allowing  that  the  defend- 
ant had  a  li^t  to  amend.  {Phmb  agt  WhippleSy  1  Bow.  411 ;  aind  see  VanderbiU 
agt  Bkecker,  4  Ahb,  S89.) 

Amendment  nnder  an  order* — ^An  order  which  directs  a  complaint 
to  be  amended  in  some  particulars  does  not  preclude  the  plaintilf  from  serving  an 
amended  complaint,  containing  new  allegations  which  are  material,  provided  the 
time  for  amending  has  not  expired.  The  complaint,  as  amended,  must  not  contain 
any  allegations  directed  to  be  stridden  out    (jercliman  agt.  (hhin^  1  Dver^  629.) 

Amendment  of  complaint  after  amended  ansirer. — ^An 

mnended  complaint  may  be  served  of  course,  at  any  time  within  twenty  days  after 
an  iMmended  answer  is  served,  although  more  than  twenty  days  may  have  elapsed 
Ibam  the  service  of  the  original  answer  and  replication  thereta  {Code^  §  172.)  The 
amended  answer  may  cause  a  necessity  for  an  amended  complaint  An  amended 
pleading  takes  the  place  of  and  supersedes  the  original  (Seneca  Co.  Bank  agt 
Garlmghimse^  4  Bow,  174;  cmd  see  Bu/rraU  agt.  Moorty  6  Ihur^  664.) 

Amendments  of  course. — It  seems,  that  after  issue,  notice  of  trial,  and 
an  examination  of  a  witness  under  section  391  of  the  Code,  the  defendant  cannot 
amend  his  answer  without  application  to  the  court  (Snyder  agt  Whiter  6  Bow. 
321 ;  cmdsuPbml  agt  Whiji>leef  T  Bow.  411 ;  Farrand  agt  Berbeson,  5  Duer,  655.) 
After  demurring  to  an  answer,  the  defendant  may  serve  an  amended  answer  within 
twenty  days  of  course,  though  the  plaintiff  before  demurrer  to  the  answer,  had  ob- 
tained an  order  on  a  motion  to  strike  out  parts  of  it  with  leave  to  the  defendant  to 
amend  on  terms,  which  he  had  not  done.  (Cooper  agt  Jones,  4  Sand.  699.)  The 
Code,  in  section  172,  allows  any  pleading  to  be  amended  in  all  cases,  as  of  course 
and  as  a  matter  of  right,  within  twenty  days  after  the  service  of  the  answer  or  de- 
murrer to  such  pleading,  without  any  restriction  except  one,  which  is  specified,  viz : 
unless  it  should  appear  to  the  court  that  it  was  done  for  the  purpose  of  delay,  and 
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that  the  opposite  partj  would  thereby  loie  the  benefit  of  a  drcoit  or  term  for  which 
the  cause  might  be  noticed.    In  tbia  caae  the  plaintiff,  after  aenrice  of  the  ans^v^er, 
amended  his  complaint  (under  g  172)  upon  a  promissory  note,  bj  setting  forth  both 
the  note  and  a  Judgment  obtained  upon  it  in  another  state.    The  defendant  moTed 
to  set  aside  the  amended  complaint^  which  was  denied.    (Thompson  agt  Minjbrd, 
11  Bow.  173.)    The  defendant^  within  the  time  allowed  to  amend  of  course,  under 
S  172  of  the  Code,  may  serve  an  amended  answer^  containing  an  entire  new  and 
aiffererU  defence  fh>m  that  contained  in  the  original  answer.    The  same  principle  ap- 
plies in  the  amendment  of  complaints,  as  to  new  causes  of  action.    ( TTymoa  agt^ 
JRemond^  18  Hoto.  272,  eontra,)    An  amendment  of  a  complaint  by  Introducing  sab- 
stantially  new  causes  of  action,  is  not  allowable  of  oourae,  under  section  172  of  the 
Code.    If  such  an  amendment  is  sought  to  be  made  under  that  section,  the  remedy 
of  the  defendant  is  by  revising  to  aooept,  or  zetuning  the  paper,  or  giring  notice 
that  he  will  disregard  it|  specifying  on  what  ground.    ReoeiTing  ih»  paper  and  re- 
taining it  sixteen  days,  without  such  notice,  is  a  wairer  of  the  defect    Obtaining^ 
an  order  extending  the  time  to  answer  an  amended  complaint  is  also  a  wairer  of 
such  a  defect    (AUuier  agt.  Livinffetont  9  Bow,  140.)    Where  an  action  waa  oom- 
menoed  by  summons  without  serving  the  complaint  and  the  defendant  suffered 
judgment  to  be  taken  by  default,  without  demanding  or  receirittg  a  copy  of  the  com- 
plaint, and  the  Judgment  was  afterwards  set  aside  with  leave  to  defendant  to  answer 
within  twenty  days  after  service  of  a  copy  of  the  complaint ;  h^d^  that  plaintiff 
might  serve  an  amended  complaint  without  first  serving  the  original    {I%dd  agt 
M&rsey  8  Bow.  47.)    The  defendant  may  not  treat  an  amended  oom]daint  as  a  new 
suit,  although  it  wholly  change  the  nature  of  the  action.    His  remedy,  if  any  he 
has,  is  by  motion  to  set  it  aside.    {MeGraih  agt.  Van  Wyck,  2  Stmd.  651.)    In  cases 
where  service  by  mail  may  be  made,  double  time  (forty  days)  is  allowed  to  serve 
an  amended  answer  or  reply,  of  course,  and  without  costs.    ( Washburn  agt  Ber- 
rickj  4  Bow.  16;  see  Pkmb  agt  WhipfiSf  7  Bow.  411.)    An  answer  consisting  of 
mere  negative  averments,  denying  the  allegations  of  the  complaint,  is  not  amenda- 
able  of  course  under  section  172  of  the  Code.    The  right  of  amendment  of  course^ 
under  that  section,  only  exists  where  the  pleading  to  be  amended  requires,  or  ad- 
mits of,  a  response  in  the  shape  of  an  answer,  reply,  or  demurrer.    (Lampson  agt 
McQueeny  15  Bow.  345.)    The  amendment  made  to  this  section  in  1869,  allowing 
any  pleading  to  be  amended  once,  of  course,  ai  any  time  wiOUn  twenty  days  after  U 
is  served,  or  at  any  time  before  the  period  for  answering  it  expires,  makes  the  fore- 
going decision  of  Lampson  agt  McQueen^  nugatory.    Where  the  complaint  upon  a 
promissory  note  of  a  married  woman,  demanded  judgment  for  the  amount,  in  pur- 
suance of  the  notice  in  the  summons ;  heldf  that  the  complaint  could  not  be  amended 
of  course  so  as  to  ask  equitable  relief.    The  complaint  could  only  be  amended,  on 
amending  the  sunmions,  which  c9uld  only  be  done  by  leave  of  the  court    {Gray 
agt  Broton,  15  Bow.  655.) 

§  178.  Amendments  by  the  court 

The  court  may,  before  or  after  judgment,  in  furtherance  of 
justice,  and  on  such  terms  as  may  be  proper,  amend  any  plead- 
ing, process  or  proceeding,  by  adding  or  striking  out  the  name 
of  any  party,  or  by  correcting  a  mistake  in  the  name  of  a  party, 
or  a  mistake  in  any  other  respect,  or  by  inserting  other  allega- 
tions  material  to  the  case,  or  when  the  amendment  does  not 
change  substantially  the  claim  or  defence  by  conforming  the 
pleading  or  proceeding  to  the  facts  proved. 

Amendmento  before  trial. — ^There  is  now  no  restriction  upon  the 
power  of  the  court  before  trial,  to  allow  amendments  to  pleadings,  eren  though  the 
effect  be  to  change  entirely  the  whole  cause  of  action,  or  the  grounds  of  defence. 
It  is  only  when  a  party  seeks  to  amend  his  pleadings  after  trial,  that  the  court  are 
prohibited  fVom  allowing  an  amendment  that  would  substantially  change  the  cause 
of  action  or  the  defence.    (Code,  §  ITS;  7  Bow.  Pr.  R,  294.)    But  where  a  trial 
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has  been  had,  aod  subsequently  set  aside,  and  a  new  trial  ordered,  the  court  has 
the  same  power  to  aQow  the  parties  to  amend  their  pleadings  as  though  the  action 
had  never  been  tried.  (TVoy  dt  Boston  BR  Co,  agt.  Tibbita,  11  Bow,  168.)  Amend- 
ments are  now  granted  with  greater  liberality  than  formerly.  Under  the  provisions 
of  the  Bevised  Statutes  and  the  Code,  whenever  the  oourt  can  see  that  justice  would 
he  furthered  by  an  amendment  of  the  pleadings  and  proceedings  in  an  action,  it 
should  grant  the  amendment^  if  asked  for,  upon  terms  just  to  the  opposite  party. 
It  is  in  all  cases  proper,  however,  in  order  to  preveot  negligence  and  laxity  in  pleaa- 
fa&g,  to  require  from  the  party  acddng  the  amendment  some  reasonable  excuse  for 
the  defect  in  his  pleading,  which  he  seeks  to  correct  (Barringion  sgt  Slade^  23 
BariK  161.) 

Amendment  of  nndertakiniT* — ^  defective  undertaking  may  be 
amended^  under  the  provisions  of  the  Revised  Statutes,  (2  R  3,  787,  §§  33,  34,) 
and  section  173  of  the  Code,  on  a  nK>tion  to  discharge  fix>m  arrest.  -[See  Beach  agt. 
Southnoorlhj  6  Barb.  S.  C,  R.  173,  io  ihs  saTne  effect)  (BeUinger  agt  Ckxrdwm,  12 
JHow.  381.)  Also  on  appeal.  (SchemerTiom  agt.  Anderson,  1  Com.  430.)  An  at- 
tachment, and  the  affidavit  on  which  it  is  founded,  may  be  amended.  {Furman  agt 
Walter,  13  Eow,  360.) 

Compteint«— The  plaintiff  issued  his  summons  on  a  money  demand,  daim- 
ing  the  amount  of  the  note  sued  upon  and  interest  The  complaint  was  for  the 
recovery  upon  the  note  made  by  one  of  the  defendants,  a  married  woman.  The 
aeparate  answer  set  up,  that  when  the  note  was  given  by  the  defendant  she  was, 
and  now  is,  a  married  woman.  The  plaintiff  served  an  amended  complaint,  setting 
out  the  ciroumstanees  under  which  the  note  was  given,  and  that  the  wife  was  pos- 
sessed of  a  separate  estate,  and  praying  that  the  pluntiff^s  demand  be  made  a  charge 
thereon.  This  amended  complaint  was  retuxned  with  ohjections.  ffeid,  that  the 
complaint  eould  not  be  amended  in  the  way  attempted,  without  leave  of  the  court. 
It  would  be  taming  an  action  at  law  into  one  for  equitable  relief;  and  the  oourt 
would  sot  allow  such  an  amendment,  without  an  ameadmuint  of  the  summons — 
which  could  only  be  done  with  leave..  The  amendments  of  the  summons  and  com- 
plaint were  allowed  on  payment  of  costs.  {Oroy  agt  Brown,  16  How.  665.)  This 
case  is  reported  for  the  sola  purpose  of  exhibiting  the  views  of  the  Judge  on  the 
subject  of  allowing  amendments  of  pUadinffs  on  £e  trial;  and  to  apprise  attorneys 
that  they  must  not  ge  to  circuits  (where  the  judge  presides)  expecting  to  succeed  in 
their  causes  upon  eirors  in  the  pleadings  of  adverse  parties,  unless  such  errors  are 
fiktel  to  the  action  or  defence.  On  the  third  trial  of  this  case,  the  judge  allowed  the 
plaintifb  to  amend  their  complaint  without  costs,  or  on  any  terms,  so  as  to  conform 
It  to  the  (acts  proved.  The  plaintifis*  claim  for  which  the  action  was  brought  was 
for  the  sum  of  $400,  alleged  to  have  been  advanced  and  pud  to  the  defendant  on 
a  contract  made  with  the  defendant  for  the  purchase  of  lumber;  and  alleging  a 
breach  of  the  contract  on  the  part  of  the  defendauti  to  sell  and  deliver  the  lumber 
as  agreed.  The  amendment  of  the  complaint  was  allowed,  so  that  it  would  show 
that  the  alleged  payment  of  $400  was  made  towards  the  lumber  at  (he  time  of 
making  the  contract;  and  also,  so  it  would  contain  an  averment  of  an  excuse  for 
{dainties'  not  offering  to  receive  the  lumber,  and  pay  the  unpaid  portion  of  the 
price  thereof,  at  the  place,  tc,  at  the  time,  &c.  (Dau^y  agt  Tyler,  16  Bow.  399.) 
A  misuke  in  the  names  of  the  plaintifb  is  not  a  ground  of  non-suit  The  onlv 
remedy  of  the  defendant  is  by  a  plea  in  abatement  Such  a  mistake  can  be  corrected, 
on  the  trial  or  afterwards,  by  amendment  {Bames  agt.  Ferine,  9  Barb.  202.  See 
Bamap  agt  BaUoran,  1  Code  R  61.)  The  general  nde  is  that  a  party  who  has  not 
applied  for  an  amendment  until  after  he  has  been  non-suited,  is  too  late  to  ask  for  a 
new  trial,  in  addition  to  an  amendment.  But  where  a  plaintiff  had  been  non-suited 
at  the  circuiti  on  the  ground  that  his  declaration  contained  no  count  adapted  to  the 
nature  of  the  case,  it  appearing  that  the  defendant  had  not  been  mislea;  that  the 
cause  had  been  once  tried  wi^out  any  objection  having  been  made ;  that  the  stat- 
ute of  limitations  had  attached;  and  that  such  such  relief  would  be  manifestly  in  Air- 
therance  of  justice,  the  court  allowed  the  plaintiff  to  amend  his  declaration  nunc  pro 
lunc,  and  set  aside  the  non-suit  on  the  payment  of  costs.  {BaJami  agt  Woodruff,  7 
Barb.  13.  See  Travis  agt  Tobias,  8  How.  333.)  The  complaint  can  be  amended 
in  the  amount  claimed  by  a  plaintiff^  in  an  action  on  contract  for  the  recovery  of 
money  only,  even  after  a  reply  repeating  the  original  daim,  and  both  pleadings 
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Grwiiy  3  ITow.  377.)  fividenoe  ia  fupport  of  immaterial  issuee  may  be  rejected. 
(Coming  agt.  Gomiag^  S  iS^eR  97.  Se^  Bcmtnanagt.  £<Eirfe,  3  Duer,  691.)  In  an 
action  for  the  recovery  of  the  poaaeeaion  of  a  heifer,  which  waa  aecretlj  taken  from 
the  poBseasion  of  the  plaintiff  bj  the  defendant,  damages  are  recoverable  for  time 
spent  and  expenses  incurred  ^7^^  plaintUT  in  searohing  for  the  heifer,  after  she 
waa  taken  by  the  defendant.  Where  the  plaintiff  had  not  claimed  such  damages  in 
his  complaint,  he  was  allowed  to  amend  the  same  on  the  trial  without  terms,  by  in- 
serting therein  allegations  to  entitle  him  to  such  damages,  the  defendant  not  being 
able  to  show  he  had  any  absent  witness  material  to  tiie  claim  for  such  damages^ 
{WSar  agt.  OarUng,  12  Eota,  203 ;  and  see  Bagina  agt.  De  Hart^  id,  322.)  See  Laws 
of  N.  T,f  p.  632,  c^  464,  as  to  proceedings  where  the  name  of  a  party  has  been 
changed  by  the  legislature. 

Striking  out  or  adding  parties«^The  court  will  direct  an  amend- 
ment of  the  pleadings  by  substituting  a  party  as  defendant,  when  it  appears,  at  any 
stage  of  the  proceedings,  that  such  amendment  will  ftirtber  the  ends  of  justice. 
(FuUer  agt.  Webster  Fire  Ins,  Co.,  12  Eow.  293.)  An  amendment,  by  adding  a  party 
to  a  pleading,  may  be  made  under  the  173d  section  of  the  Code,  if  it  does  not  change 
substaniidBy  the  cause  of  action  or  defenu^  and  it  appears  that  it  will  be  "in  fiaiher^ 
amoe  ofjwtics,^^  Where,  in  an  aetion  to  recover  for  the  transpoftation  of  a  quantity 
of  com  Arom  Osw^po  to  Albany,  it  iqi^peared  at  the  bearing,  (the  cause  having  been 
brought  to  a  hearing  before  a  rtiferee  in  August  last,)  that  another  penon  was  jomtly 
interested  with  the  plaintiff  in  the  profits  of  the  transportation  for  that  trip;  hdd, 
that  the  plaintiff  might  aownd  bis  dedaiation,  by  adding  the  name  of  tiie  person 
thus  interested,  as  plaintlH;  (on  term*— the  plea  being  the  geaeral  issue.)  (DvlU^itr 
agt.  SUuk,  3  Bom.  322.  See  Brown  agi  Babeock,  3  Bom.  306.)  One  of  several 
plaintifft  having  been  discfaai|ped  under  the  two-third  ae^  and  assigned  his  proper^ 
to  a  oo-plaintifll  after  suit  commenosd,  issue  joined,  cause  referred,  and  some  testi- 
mony taken,  plaintiifii  were  allowed  to  amend  by  striking  out  the  name  of  the  plain* 
tiff  discharged,  and  to  show  in  the  conplaUit  the  assignment  to  the  oo-phdntiff. 
{Davis  agt  Schermerkom,  6  Bow,  440.)  A  complaint  cannot  be  amended,  by  intro- 
ducing new  defendants,  and  of  any  aUegationa  of  fkot  constituting  new  and  distinct 
causes  of  action,  if  the  new  defendants  cannot  be  affected  by  the  original  cause  of 
action,  or  are  not  the  necessary  partus  to  its  eomplete  detefmination.  (Feck  agt. 
Wardf  8  ZTimt,  647.) 

After  indgment*— The  173d  section  of  the  Code  extends  the  power  of  the 
court  to  order  an  amendment  after  judgment,  by  conforming  the  pleadings  to  the 
fiicts  proved;  but  this  Is  subject  to  two  important  qualifications:  Ist  It  must  be 
in  i\irtheraDce  of  justice;  and  2d.  It  can  only  be  allowed  when  the  amendment 
does  not  change  substantially  the  claim  or  defence.  Where  the  application  of  the 
plaintiff  to  amend  his  complaint,  was  made  after  all  the  testimony  had  been  taken, 
the  cause  brought  to  a  final  hearing,  eUborately  aigued  upon  both  aides  on  the 
merits,  and  a  decision  made  against  him,  alleging  that  the  variance  between  the 
complaint  and  the  prooft,  which  the  court  held  faUl,  should  be  disregarded,  and  the 
pleading  be  made  to  conform  to  the  fi&cts  proved;  held,  that  the  application  came 
too  late.  It  was  more  than  two  years  since  all  the  proofii  were  taken  in  the  cause, 
and  the  defendant's  principal  witness  had,  in  the  meantime,  died.  Besides,  the 
plaintiff  after  the  proofii  wete  taken,  must  have  been  fUUy  apprised  of  the  defect  in 
his  pleading;  but  he  not  only  made  no  application  to  amend,  but  repudiated  the 
necessity  of  any,  untU  the  result  of  the  suit  showed  the  fifttal  infirmity  of  his  plead- 
ing. The  proposed  amendments  would  substantially  change  the  whole  soope  and 
character  of  the  claim,  making  it,  to  all  intents  and  purposes,  a  new  and  independ- 
ent action,  requiring  a  new  line  of  defence,  and  demanding  a  widely  extended  ex- 
amination of  witnesses.  (Egert  agt  Wicker,  10  Bow.  193.  See  Bascom  hgt.  Wood' 
rvff,  7  Barb.  13.)  The  prevailing  doctrine  of  the  courts,  as  to  the  power  of  amend' 
ments  under  the  Code,  seems  to  conform  to  the  liberal  views  expressed  on  that  sub- 
ject in  the  early  cases  of  Brown  agt  Babeoek,  (3  Bow.  Fr.  B,  305,)  and  Dows  d:  Cary 
agt  Oreen,  (id.  390.)  That  is,  the  Code  has  not  repealed  the  statute  of  jeofails,  and 
amendments  as  contained  in  the  Revised  Statutes,  and  the  amendments  allowed  by 
the  Code  are  to  be  considered  only  as  ftirther  powers  of  amendments  conferred  upon 
the  courts.    [The  revisers  in  the  fourth  edition  of  the  Bsvised  Statutes,  (p.  670,)  seem 
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<o  think  ifuU  Ike  Revised  StaktUs,  (2  R.  3,  424^  TU.  5,)  in  rtkOion  to  ihis  aubjed,  U 
avpenededby  Chapter  6,  TiL^,ofthe  Code. — Repobteb.]    In  this  case  the  plaintifiP 
'brought  his  action  to  recorer  an  open  account  of  $610,  for  diyera  goods,  wares,  ftc, 
for  the  lue  of,  and  keeping  of  cows  and  horses,  occupation  of  certain  premises,  &c., 
of  which  the  plaintiff  was  assignee.    The  referee,  to  whom  the  cause  was  referred, 
fbond,  as  a  fftst,  that  the  defendant  had  agreed  to  pay  the  plaintiff  $100  in  settle- 
ment of  the  account,  and  based  his  decision  on  that  finding.    The  court,  on  appeal, 
rofrersed  the  Judgment  entered  on  the  decision  of  the  referee,  on  the  ground  that  the 
ease,  as  proved^  was  a  departure  ttom  the  case  aSeffed^  in  He  entire  scope  and  mean- 
ing.   The  plaintiff,  on  motion,  was  allowed  to  amend  hie  complaifUj  by  adding  an 
allegation  that  the  account  set  forth  in  his  original  complaint  had  been  compromised 
between  the  parties,  and  that  on  svch  compromise  the  defendant  agreed  to  pay  the 
plaintiff  $100  in  fall  of  the  account.    This  amendment  was  considered  to  change 
somewhat  the  cause  of  action ;  as  much  so  as  it  would  if  the  plaintiff  were  allowed 
to  change  a  complamt  for  goods,  wares  and  merchandise,  sold  and  delivered  to  one 
npon  a  note  given  on  settlement  where  there  was  a  dispute  in  regard  to  the  claim, 
silt  the  terme  of  the  amendment  imposed  was,  that  the  plaintiff  pay  all  the  defend- 
ants' costs  of  the  action,  induding  the  costs  of  the  motion  for  a  ^ew  trial,  and  ten 
dollars  costs  of  oppoedng  this  motion.    (PriMUe  agt.  Aldriehj  13  Bow.  466.)    The 
court,  in  its  discretion,  £bs  an  extraordinary  power,  even  aftw  judgment,  to  allow  a 
pleading  to  be  amended  by  inserting  new  allegations,  material  to  the  case,  but  this 
power  should  be  sparingly  exercised,    {Field  agt  JSanexhuretj  9  How.  76 ;  and  see 
Jonee  agt  U.  S.  SkUe  Co.,  16  How.  129.)    Motion  for  leave  to  file  and  serve  an 
amended  eompknirU  in  tUs  case  was  denied,  on  the  ground  that  plaintiff  had  waited 
two  years  and  three  months  after  the  trial  of  the  cause,  before  making  his  application ; 
whidi  was  founded  on  the  averment,  that  on  the  trial  of  the  action  various  matters 
were  admitted  in  ei^enoe  of  wUcfa  he  was  not  before  snffloiently  apprised  to  be 
able  to  set  them  forth  in  his  complaint    JkUherbUe  to  aver  discovery  of  lacts. 
Besides,  the  proposed  amended  complatnt  was  liable  to  serioua  objections.    {SaUus 
agt  Oenin,  17  Eow.B90]  and  see  WOUams  agt  Johnaony'2  Bosw.  1;  jSfJtiytoragt 
amiih,  2  Bosw.  678.) 

Amendment  to  different  cante  of  action,— Where  an  action 
sounding  in  tort  is  commenced,  for  the  conversion  of  a  promissory  note,  and  the 
pleadings  are  framed  accordingly,  and  the  suit  is  tried  as  an  action  of  tort,  it  is  too 
late  for  the  pliuntiff,  after  an  appeal,  to  ask  that  the  complaint  be  amended,  and  the 
rait  regarded  as  an  action  to  recover  the  avails  of  the  note  as  money  had  and 
received.  The  Code  has  not  abolished  the  distinction  between  tort  and  assumpsit 
(Andrews  agt  Bond^  16  Barb.  683.)  The  last  revision  of  the  17  3d  section  of  the 
Gode  does  not  limit  the  power  of  allowing  the  amendment  of  a  pleading  or  jsoceed- 
ing  to  cases  where  it  may  become  neoeasaiy  to  conform  the  pleading  or  proceeding 
to  the  facte  provedf  but  the  court  has  the  power  of  allowing  &e  amendment  at  any 
time  in  the  progress  of  the  cause.  An  amendment  of  a  complaint,  though  it  change 
the  cause  of  action,  wiU  be  allowed  if  the  ''daim!*'  remains  the  same.  The  cause 
of  action  is  the  statement  of  the  facts  npon  which  &e  party  founds  his  claim  for 
relief.  The  '^  claim  "  is  the  particular  relief  sought  The  pUdntiff  declared  for  goods 
sold.  The  answer  set  up  that  they  were  sold  upon  a  credit  which  had  not  expired. 
The  plaintiff  moved  to  amend  his  complaint  by  averring  that  the  goods  were  pro- 
cured through  fraudulent  representations  on  the  part  of  the  defendant  In  the 
original  complaint  he  demanded  judgment  for  $162.87,  that  being  the  contract 
price  of  the  goods.  In  the  complaint  as  proposed^  to  be  amended,  he  demanded 
judgment  for  the  same  sum,  averring  that  to  be  the  value  of  the  goods.  Beldf  that 
within  the  meaning  of  the  173d  section,  there  was  no  change  in  the  nature  of  the 
daim.  An  amendbment  of  a  complaint  will  be  allowed  upon  the  payment  of  costs  of 
motion.  But  if  the  defendant  ehanges  his  defence  he  is  entitled  to  the  whole  of  his 
costs  up  to  the  time  of  amendment  (Chapman  agt  Webb,  6  Bow.  390 ;  and  see 
Lane  agt  Beam,  1  Abb.  65.)  In  Waldheim  agt  Sickel  (1  BUL  45),  it  was  held  on 
the  trial  that  an  amendment  of  the  complaint  oould  not  be  allowed  changing  the 
cause  of  action;  from  false  imprisonment  to  malicious  prosecution. 

At  the  trial.— The  case  is  reported  for  the  sole  purpose  of  exhibiting  the 
▼lews  of  the  judge  on  the  subject  of  allowing  amendmenie  cf  fleadings  on  the  trial ; 
and  to  apprise  attonieys  thai  they  mnst  not  go  to  oifcuiCt  (where  the  judge  pre- 
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sidea)  expecting  to  saooeed  in  their  taoiei  upon  erron  in  the  pleadings  of  adyene 
partiefl,  unlees  such  errors  are  &tal  to  the  action  or  defence.  On  the  tMrd  trial  of 
this  case,  the  judge  allowed  the  pldntiffs  to  amend  their  complaint  without  costs,  or 
on  any  terms,  so  as  to  conform  it  to  the  (hets  proved.  The  plsintifis*  daim  for 
which  the  action  was  brought,  was  for  the  sum  of  $400,  alleged  to  have  been  ad- 
vanced and  paid  to  the  d^endant  on  a  oontraot  made  with  the  defendsnt  for  tho 
purchase  of  lumber;  and  alleging  a  breach  of  the  contract  on  the  part  of  the  de- 
fendant, to  sell  and  deliver  the  lumber  as  agreed.  The  amendment  of  the  complaint 
was  allowed,  so  that  it  would  show  that  the  alleged  pajment  of  $400  was  made  to- 
wards the  lumber  at  the  Ume  of  making  the  contract;  and  also,  so  it  would  contain 
an  averment  of  an  excuse  for  plaintiffs  not  offering  to  receive  the  lumber,  and  paj 
the  unpaid  portion  of  the  price  thereof)  at  the  plaM,  ftc^  at  the  time,  Ac  (Dauchif 
agt.  TykTf  1(  Saw,  399.)  The  court  at  the  trial  may  remedy,  by  amendment,  a 
variance  between  the  case  made  by  the  proof  and  the  complaint,  where  all  the  llict% 
essential  to  the  rights  of  the  parties,  are  put  in  issue  by  the  answer  and  reply. 
(HaU  agt  OoM,  3  Kem.  127.  See  Coming  agt  ObmNi^,  S  Seid.  91.  Seelbx  agt 
Munif  8  How.  12 ;  Wooster  agt  Ohamberii%  28  Barh,  602 ;  Cfaaper  agt  Adamt, 
28  Barb.  441.)  In  an  action  for  the  recovery  of  the  posMssion  of  a  heifer,  which 
was  secretly  taken  from  the  possession  of  the  plaintiff  by  the  defendant,  dam- 
ages are  recoveraUe  for  time  spent  and  expenses  incurred  by  the  plaintiff  in 
searching  for  the  heifer,  ailer  she  was  taken  by  the  defendant  Where  the  plaintiff 
had  not  claimed  such  daouges  in  his  complaint,  he  was  allowed  to  amend  the  same 
on  the  trial  without  terms,  by  inserting  therein  allegations  to  entitle  him  to  such 
damages,  the  defendant  not  being  able  to  show  he  had  any  absent  witness  material  to 
the  diaim  for  such  damages.  {MiUer  agt.  GarUng^  12  Bow.  203.)  In  an  action  for 
an  assault  and  battery,  where  the  allegation  in  the  complaint  was,  that  the  defend- 
ant, at  a  time  and  place  specified,  '*  assaulted  and  beat  the  plaintiff)"  to  hii  damage^ 
&C.;  heidt  the  plaintiff  night  amend  his  complaint,  <m  the  trial,  and  without  terms^ 
by  inserting  a  charge  therein,  that  the  defendant,  at  tile  same  time  and  pUca^  and 
in  the  same  transaction,  "  wounded  the  plaintiff  and  bit  off  both  of  his  ears."  {Eagin& 
agt  De  Bart,  12  Bow.  322.)  It  is  doubtiHil  whether  upon  the  trial  the  court  baa 
power  80  to  amend  an  answer  as  to  let  in  an  entire  new  defence.  At  all  events,  the 
granting  or  denial  of  such  a  motion  reste  in  the  discretion  of  the  judge,  and  his  de- 
cision, therefore,  is  not  a  proper  subject  of  exception.  It  cannot  be  reviewed  in 
an  appellate  court  (K.  J.  Marbled  Iron  Works  agt  SmUh,  4  Duer,  3C2.)  R^ereu 
have  no  power  to  allow  amendfMnU  to  pleadings,  under  section  173  of  the  Coda 
Their  power  of  amendment  is  confined  to  immatorud  variances  arising  on  the  trial, 
under  sections  169  and  170  of  the  Code.    {Union  Bank  agt  MoUf  18  Bow.  606.) 

TeWllctt — ^The  verdict  of  a  Jury  may  be  amended  or  corrected  so  aa  to  eonfeim 
to  the  facts,  where  there  is  no  doubt  as  to  such  facts,  either  by  certificate  of  tha 
judge  or  otherwise,  and  of  the  real  intentions  of  the  jury.  Where,  however,  the 
slightest  doubt  exists  as  to  what  transpired  on  the  trial,  or  if  any  exist  that  the 
whole  case  has  been  disposed  of  by  the  court  and  jury,  an  amendment  should  not 
be  allowed.    {Burhane  ngL  mbUey  7  Bow.  21.) 

Appeal* — Where  the  complaint  omitted  to  aver  the  feet  that  the  administrator 
claimed  that  the  assignment  was  valid,  but  such  feet  appeared  from  his  answer,  an 
objection  to  the  complaint  on  account  of  this  omission  was  first  taken  at  the  trial, 
when  it  was  overruled,  and  judgment  rendered  in  fevor  of  plaintiff,  and  the  defend* 
antB  appealed  to  this  court,  it  was  held  that  this  court  would  deem  the  defect  in  the 
complaint  supplied  by  amendment  and  sustain  the  judgment  {Bate  agt  Graham, 
1  Kern.  237.)  This  court  will,  In  the  absence  of  any  other  error,  affirm  a  judgment 
of  the  Supreme  Court,  ordered  at  general  term,  upon  exceptions  heard  there  in  the 
first  instance,  under  the  stipulation  of  the  parties,  there  having  been  no  previous 
Judgment  nor  direction  to  suspend  it  by  the  judge  trying  the  cause.  The  error  being 
merely  formal,  and  amendable  by  the  court  bel^w,  and  the  Judgment  not  being  void 
for  want  of  such  amendment,  it  is  unnecessary  to  reverse  and  remit  the  record  in 
order  that  an  amendment  may  be  made.  (LaJie  Ontario^  Avhum  dk  K.  T.  BR  Co. 
agt.  Manrine,  IS  B.  T.  R  686.)  But  where  a  case  originates  in  a  jfistice's  courts 
neither  the  supreme  court  nor  the  county  court  has  any  power,  under  the  Oode^  to 
amend  the  pleadings  therein,  on  appeal  {Ootdd  a^  Oliee,  19  Barb.  179.)  Where 
one  party  agrees  to  sell  and  driver  goods  at  a  parttoular  plaoe^  and  the  other  agrees 
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to  reeeiye  and  pay  fo»  them,  tax  avensent  by  the  piircbaser  of  a  readinett  and  wOl- 
iogneaa  to  receive  and  pay  ai  that  fia/u^  in  case  he  aoes  for  a  non-deliverj,  is  india- 
pcmaably  neceeaaij  to  a  gjood  complaint  But  tbe  omiasion  to  make  this  ayerment 
is  a  defect  which  is  cwed  by  a  verdict  On  appeal,  in  sneh  a  case,  from  the 
judgment  rendered  at  the  circnit,  the  fiict  omitted  to  be  averred  in  tbe  complunt 
will  be  presumed  to  have  been  proved ;  inasmuch  as  a  readiness  and  willingness  to 
perform  oonld  not  bo  proved,  so  as  to  authorize  a  verdict  for  the  plaintiffs,  without 
also  proving  a  readiness  and  willingness  to  do  so  a<  t^  pknee.  This  is  not  such  a 
case  of  iwricmce  between  the  complaint  and  the  facts  found  or  proved  as  will  be 
deemed  to  affect  tbe  substantial  rights  of  the  parties.  Yet,  an  amtndment  of  the 
complaint  is  admissible  and  appropriate,  under  such  circumstanoea,  for  the  purpose 
of  securing  certainty  and  harmony  in  the  record ;  and  is  sanctioned  by  section  113 
of  the  Code.  Tbe  amendment  may  be  ordered  at  a  general  term,  and  without  for- 
mal notice  of  motion  for  that  purpose,  when  the  object  of  the  amendment  is  only  to 
eonform  the  complaint  to  the  facts  found,  and  when  tbe  record  ftimishes  tbe  only 
groonds  for  and  against  the  same.  {Cla/Ht  agt  Daks^  20  Barb.  43.)  Where  one  of 
tiie  defendants  ss  principal  and  the  others  as  sureties,  executed  a  bond  under  the 
act  to  abolish  imprisonment  for  debt,  and  to  punish  ft-audulent  debtors,  passed  April 
26,  1831,  to  stay  the  issuing  by  the  county  judge,  of  a  warrant  of  commitment 
against  tbe  principal,  and  conditioned  for  an  application  for  an  assignment  of  all  his 
property  and  for  a  discharge,  Ac  And  upon  an  action  brought  by  the  phuntiffs  for 
a  breach  of  the  conditions  of  the  bond,  and  upon  the  trial,  a  verdict  was  found  for 
the  plaintiffs,  which  was  affirmed  on  appeal  at  general  term,  but  with  leave  to  de- 
limdants  to  apply  at  the  spedal  term,  upon  notice,  for  leave  to  amend  (heir  anatoer, 
Bitldf  that  the  motion  to  amend  the  answer  came  entirely  too  late.  It  seemSf  the 
court  have  not  the  poWer  to  grant  such  relief  after  argtmient  of  the  appeal,  and 
final  judgment  of  affirmance  thereon.  The  judgment  should  first  be  set  aside.  And 
it  is  doubtful  whether  a  motion  to  set  aside  a  regular  judgment  rendered  at  general 
term,  can  be  granted  by  the  special  term,  for  the  purpose  of  allowing  a  party  to 
amend  his  pleading.  If,  however,  such  a  motion  can  be  entertained,  it  must  not 
only  appear  that  the  party  has  been  misled  or  surprised  after  the  exercise  of  ordi- 
nary care  and  skill,  but  that  the  amendment  asked  for  is  dearly  required  in  order  to 
promote  the  ends  of  justice.  (Malcom  agt  Baker ^  8  ffow.  SOI.)  An  application  to 
amend  a  record  for  errors  in  making  it  up  after  writ  of  error  brought,  should  be 
made  to  the  court  bdow,  where  the  judgment  was  rendered.  (2  Cow.  408;  and 
see  Smiih  agt  Grants  17  Bow.  381.)  With  such  errors  the  appellate  court  has  noth- 
ing to  do.  It  is  a  matter  of  course  after  the  record  is  amended  to  aUow  the  copy 
sent  to  the  appellate  court  to  be  also  amended  to  correspond  with  it.  But  such 
amendment  should  only  be  allowed  on  such  terms  as  to  prevent  injustice.  (Luysier 
agt  Sniffin,  3  Bow,  260;  see  Onondaga  Ins.  Co.  agt.  Minardi  2  Com,  98.)  After 
argument  and  judgment,  it  is  too  late  to  alter  a  bill  of  exceptions  in  the  cause.  A 
biS  of  exceptions  is  bad  for  want  of  particularity,  which  says  "  To  which  charge 
the  defendant's  counsel  excepted."  {Fitch  agt  Livingstony  1  Blow,  410.  Decision 
5y  the  Oouri  cf  AppeoAs,) 

U9arT.*-When  usury  is  specially  pleaded,  in  all  respects  the  proof  must  corre- 
spond with  the  allegations  in  the  answer.  When  there  is  any  variance,  the  d^ence 
must  be  overruled.  The  court  will  not  amend  an  answer  after  a  trial  so  as  to  let  in 
the  defence  of  usuiy  against  a  hona  fide  holder.  {CaUim  agt  QwiUr^  1  Duer  253.) 
But  this  case  was  reveraed  in  the  court  of  appeals,  (1  Kem.  368,)  where  it  was  held 
that  the  provisions  of  the  Code  on  the  subject  of  variance  between  the  pleadings 
and  proofii  are  applicable  to  oases  where  usury  forms  a  defence.  That  these  pro- 
visions have  chuiged  the  strict  rule  which  formerly  prevailed  as  to  a  variance  in 
those  cases.  Where  a  defendant  is  allowed  to  answer  on  payment  of  costa,  the 
court  will  not  impose  the  farther  condition,  that  the  defendant  shall  not  set  up  the 
defence  of  usury.  (  Qramt  agt.  Mc  Caughin^  4  How.  2 1 6.)  But  it  was  held  that  leave 
will  not  be  given  to  amend  a  pleading  fbr  the  purpose  of  setting  up  the  defence  of 
usury.  {BcSes  agt  Voorhiss,  t  How.  234.)  It  is  not  a  vidid  objeetion  to  the  amend- 
ment of  a  clerical  error  in  an  answer,  that  the  answer  contains  the  defence  of  umry. 
Nor,  it  seems,  would  it  be  a  valid  objection  to  a  motion  for  leave  to  put  in  a  defence 
to  tbe  action,  that  the  answer  sets  up  usury.  {Brown  agt.  MUdiettt  12  How,  408.) 
An  amendment  of  the  pleadings  by  striking  out  counts  or  parts  of  counts,  allowed 
by  •  judge  al  tfaa  trial,  wUhoui  ootU^  is  mxthoriied  by  seotion  173  of  tiie  Code. 
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TerHU  and  cotta^  on  amendaieiitt*— When  an  ordtr  requires  a 
party  to  amend,  aod  directs  him  to  pay  coete,  payment  of  the  oosta  is  not  a  oon- 
dition  precedent  to  the  amendment  It  must  be  expressed  to  be  on  payment,  Ac, 
or  in  other  express  terms.  {SturtevatU  sgt.  jRurman,  4  Sandi.  674^  aee  ^paiding  agt. 
Spoidimgy  3  Haw,  297 ;  #00  K^mt  agt  Slocim,  3  ITocir.  397 ;  B^aarddey  agt  iSr(9tfer,  T 
How.  294;  Coming  agt  Comtn^,  2  iSUd.  97;  Bouwum  agt  Ewrlt,  3  i>««r,  691; 
Cbyu^a  Co.  Bomk  agt  VTorcieii,  2  SM.  19.)  Where  plaintiff  makes  application  to 
amend  the  summons  and  complaint  under  the  173d  sectioa  of  the  Code,  after  aa 
answer  has  been  put  in  and  before  notice  of  trial,  ho  must  pay  the  defendant  as 
terms  of  amendment,  the  costa  allowed  by  statute,  for  his  "  prooee<fing8  before  no- 
tice of  trial,*'  as,  allowed  by  section  262,  (being  $6),  and  costs  of  resisting  motion  to 
amend,  ($10,)  and  such  disbursements  a*  art  chargedbU  hy  siahtie  againti  ifie  unsuc- 
cessful party,  Hdd,  that  a  ^aim  of  $6  by  defendant  in  such  a  case  as  expenses  of 
counsel  in  attending  upon  the  taking  of  testimony  de  bene  esse  on  the  notice  of  the 
plaintiff,  before  motion  to  amend,  was  not  a  di&ursement  chargeable  by  statute 
against  the  unsuooeasAd  party.    {Bare  agt  Whiiet  3  Emp.  296.) 

§  174.  Amendment  q/ler  demurrer. 

The  court  may  likewise,  in  its  discretion,  and  ttpon  such  terms 
as  may  be  just,  allow  an  answer  or  replj  to  be  made,  or  other 
act  to  be  done  after  the  time  limited  \>j  this  act,  or  bj  an  order 
enlarge  such  time;  and  maj  also,  in  its  discretion,  and  upon 
such  terms  as  inay  be  just,  at  any  time  within  one  year  after 
notice  thereof,  relieye  a  party  from  a  judgment^  order,  or  other 
proceeding,  taken  against  him  through  his  mistake,  inadvert- 
ence, surprise,  or  excusable  neglect ;  and  may  supply  an  omis- 
sion in  any  proceeding;  and  whenever  any  proceeding  taken 
by  a  party  fails  to  conform  in  any  respect  to  the  provisions  of 
this  Code,  the  court  may  in  like  manner,  and  upon  like  tenns, 
permit  an  amendment  of  such  proceeding,  so  as  to  make  it  con- 
formable thereto. 

]>oes  not  apply  to  sectioii  191.— Section  174  of  the  Ck>de  allowa 
the  court  in  its  discretion  to  permit  certain  things  to  be  done  after  the  time  limited 
in  this  act;  but  it  would  not  do  to  apply  that  section  to  section  121,  for  it  would 
utterly  nullify  the  provioons  of  the  latter  section.    (Ooon  agt  Knappt  13  JBbv,  175.) 

Relief  OB  indyment* — A  party  who  has  a  judgment  in  hie  favor,  may, 
on  application  to  the  cour^  under  section  174  of  the  Code,  have  redress,  or  be  re- 
liered,  the  same  as  though  judgment  was  againet  him.  He  comes  within  the  spirit 
and  meaning  of  that  section,  although  not  within  its  letter.  A  verkU  agreemetU  be- 
tween the  attorneys  for  the  respectiye  parties  to  a  pending  suit,  that  judgment  may 
pass  for  one  of  the  parties  with  a  certain  amount  of  costs,  supposed  by  them  to  be 
equivalent  to  certain  claims  relinquished  by  the  opposite  partp-,  with  relief  from  the 
litigation,  is  in  effect  a  compromiee  of  a  Utigated  euit ;  and  is  final  and  conclusive 
between  the  parties,  no  fraud  being  shown,  even  though  entered  into  under  a  mis- 
take of  Uw.  The  courts  have  determined  that  the  rule  requiring  stipulations  or 
agreements  of  this  kind  to  be  in  writing,  does  not  apply,  where  the  party  has  been 
led  to  reiy  upon  them.  And  especially  where  th^  have  been  epoeetUed  by  passing 
into  a  judgment  (Mmigomery  agt  JEUie,  6  Bow,  326;)  ami  eee  Mcmn  agt  Provoet, 
(3  Abb,  446,)  where  it  was  held  that  it  was  a  case  of  surprise  or  excusable  ne^ect, 
authorizing  the  court  to  open  the  judgment  upon  terms.  And  see  Jones  agt  Ui  & 
Slate  Co,^  16  Bow,  129;  PeUigreiw  agt  Mayef,  dbc.,  17  Bow,  492.) 

An  extension  to  appeal  not  auttaorized.— ^The  court  have  no 
power  to  extend  the  time  within  which  an  appeal  may  be  taken.  (HorncAN,  J., 
dissetnimg^    The  court  are  not  authorised  to  do  indirectly,  under  color  of  amend- 
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ment^  what  they  may  not  do  direcdy.  A  notice  of  an  appeal  from  an  order  when 
actoally  given  in  due  season,  if  there  be  particular  defects  therein  which  do  not 
destroy  its  substantial  character,  may  be  amended,  and  so  of  an  appeal  from  a  judg- 
ment But  where  a  notice  of  an  appeal  from  a  judgment  has  been  given,  in  idl  re- 
spects perfect  and  containing  nothing  more,  the  court  may  not  aUow  an  amendment 
BO  as  to  make  the  M>peal  also  an  appeal  from  an  order  denying  a  new  trial  after  the 
tune  for  appealing  ftomench  an  order  has  expired.  (Dry  agt.  BmneUy  16  Bow.  386.) 
See  note  to  §  381,  jM)^ 

§  175.  CUving  a  party  a  Jietiiuma  name^  when  dOowecL 
When  the  plaintiff  shall  be  ignorant  of  the  name  of  a  de- 
fendant, 8uoh  defendant  may  be  designated  in  any  pleading  or 
proceeding,  by  any  name;  and  when  his  true  name  shall  be 
disooTered,  the  pleading  or  proceeding  may  be  amended  accord- 
ingly. 

Alloired  "Wliea  ignoraiit  of  tme  name.— If  the  name  of  the 
other  member  is  not  known,  and  a  fictitious  name  is  used  to  represent  him,  it  must 
be  shown  who  the  co-partner  was,  by  some  description ;  also  that  his  name  was  not 
known  to  the  plaintiiE|  and  that  the  name  used  is  fictitious.  It  is  not  allowable  to  a 
plaintUr  to  use  a  fictitious  name  at  his  discretion ;  but  only  when  he  is  ignorant  of 
the  true  name.  {OraindaU  agt  Beach,  7  Haw,  2tl.)  It  is  not  necessary  that  the 
name  of  the  pttty  to  be  arrested  should  be  stated.  If  unknown,  he  may  be  desig- 
nated as  the  real  de/tndarU  in  the  suit  or  proceeding,  and  whose  name  is  not  known, 
or  by  any  name,    (g  17(.)    {PMar  agt  Black,  4  Haw,  95.) 

Misnomer* — Mimunner  of  defendants  may  be  taken  advantage  of  by  motion 
to  set  aside  the  summons  and  complaint  It  is  doubtfbl  whether,  under  the  Code, 
there  is  a  remedy  in  such  case  by  answer.    {EUioU  agt  ffai%  t  Sow.  26.) 

§  176.  No  error  or  drfect  to  he  regarded^  unUss  it  affect  substan- 
tial rights. 

The  conrt  shall,  in  every  stage  of  an  action,  disregard  any 
error  or  defeet  in  the  pleadings  or  proceedings,  which  shall  not 
affect  the  substantial  rights  of  the  adverse  party ;  and  no  judg- 
ment shall  be  reversed  or  affected  by  reason  of  such  error  or 
defect 

CoMipladllt«— -Where  ibe  action  was  commenced  by  a  sommooa,  which 
stated  that  the  complamt  would  be  filed  in  the  office  of  the  deik  of  the  city  and 
county  of  New-Tork,  at  the  city  hall  in  the  city  of  New-Tork,  and,  on  demand, 
the  complaint  was  aerred,  which  did  mei  tpeeify  the  venue  or  place  of  irial ;  heldy  on 
a  motion  to  set  aside  the  complaint  for  irregularity,  that^  under  §  170,  the  com- 
l^aint  might  be  amended,  but  that  the  place  of  trial  was  sufficiently  indicated  by 
the  aummona  to  require  the  defendant  to  make  his  motion  in  the  city  «md  couniy  of 
BeW'  York — ^this  not  being  done,  the  motion  was  denied,  withont  costs.  {Davison 
agt  Powell,  18  Hew.  287.)  A  variance  in  the  name  of  an  infant  as  stated  in  the 
oomplainty  and  in  the  petition  for  the  appointment  of  a  guardian,  may  be  disre- 
garded as  immaterial,  both  under  the  Code  and  under  the  Revised  Statutes  of 
amendmenta    {B.  8.,  §  7,  sub,  10,  p.  435.    See  VaHan  agt  Stevens,  2  Buer,  686.) 

EnlltllBiT  of  tlie  eoart. — A.  party  who  is  served  with  a  pleading  de- 
feettve  in  form,  should  return  it  to  the  party  who  serves  it,  if  unwilling  to  accept  it 
as  a  perfect  pleading.  Where  there  was  served  an  answer  entitl^  "  Supreme 
Oourt,"  instead  of  "  Superior  Court,"  and  the  plaintiff  not  returning  it  or  notifying 
the  defendant,  treated  it  as  a  nullity  and  entered  judgment,  this  Judgment  was  set 
aside  aa  irregular.    {WiSiams  ^gL  Sholle,  A  Sand.  Ml.) 

Entitlikc  an  afflldawit«— The  eiOUUng  Ihe  affidavU  inasuU  (the  omis- 
iian  of  which  under  the  finur  ptaotioe,  was  fttal,)  may  now  be  divegarded,  unte 
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8  Its  of  the  Ckxle^  as  not  affectisg  the  aab^taotial  lighte  of  ih«  adTine  pwty: 
(Pindar  agt  ^2ad(s  4  JZtut.  95.) 

§  177.  Supplemental  complaint^  answer  and  reply. 

The  plaintiff  and  defendant  respeotayelj  maj  be  allowed,  on 
motion,  to  make  a  supplemental  complaint,  answer  or  reply, 
alleging  &ot8  material  to  the  case^  oocarriag  after  the  former 
complaint,  answer  or  reply,  or  of  which  the  partj  was  ignorant 
when  his  former  pleading  was  made. 

Supplemental  complaint* — ^Where  a  sapplemontel  oompKaint  is 
made,  under  §  177  of  the  Code,  after  answer,  it  is  not  allowable  to  a  defendant,  aa  a 
general  rule,  without  special  permission,  to  answer  anew,  or  Airther,  the  original 
oomplalnt  {Dann  agt  BaJm,  12  Bow.  621;  and  m«  2  Barb,  Ohan.  PracL  72,  73.) 
Where  a  defendant  is  made  a  party-  by  an  atMnded  instead  of  a  mkpf^aiMmlaX  oomr 
piaini  the  facts  as  to  him  occurring,  aher  the  issuing  of  the  original  complaint,  it 
ought  to  be  treated  as  an  irreguUtrU^,  and  not  a  mMty,  wh«re  no  substantial  rights 
or  interests  of  such  defendant  are  affected ;  it  being  merelj  a  matter  of  form  in 
bringing  him  before  the  court  And  whore  such  defendaat  appeam  ffeneraOy  in  the 
cause,  it  is  a  wUvtr  of  such  irrefftdarUy;  as  much  so  as  it  would  hiftve  been  if  he 
had  appeared  generally,  after  service  of  a  d^ecUve  awmmom,    (Beck  agt.  Siqpham, 

9  Biwf.  193;  and  aM  (7imU  agt  Par$oa8t  16  id.  382.)  An  amended  complaint,  al- 
leging matters  which  occurred  subsequent  to  the  senice  of  the  original,  is  irregular, 
and  may  be  set  aside  on  motion :  or  the  new  subsequent  matter  may  be  strick^i 
out  {Ilomfager  agt.  Jlom/ager^  6  How.  13 ;  amdjee  Sage  agt  Mdiher,  17  id.  367.) 
Bddf  that  the  agreement  was  not  a  settlement  and  determination  of  the  contro- 
versy betwen  the  parties ;  it  was  made  for  their  mutual  oonyenience,  without  dis- 
turbing or  in  any  way  affecting  the  claim  of  either;  the  form  of  the  securities  and 
the  situation  and  character  of  the  ftind  were  only  slightly  changed.  This  altered 
state  of  the  seouritiee  and  fund,  by  and  under  the  agreement^  preyented  a  final  (de- 
cree for  the  foreclosure  and  sale  of  the  mortgaged  premises  in  this  action ;  but  pre- 
sented a  proper  case  for  a  supplemeniai  eompJainty  as  the  agreement  was  new  matter 
arising  since  the  filing  of  the  original  complaiot,  but  did  not  Tary  the  rights  of  the 
parties.  .  The  original  plaintiff  having  died  pending  the  action,  hkd^  that  his  succes- 
sor was  authorized  to  continue  the  acHon,  in  the  name  of  the  new  spedal  receirer, 
by  auppleTfienial  complainL    (Palmer  agt  Mwrraiy,  18  Baw,  645.) 

Supplemental  ansiver* — A  tupplemmial  annoer  may  be  allowed  on 
motion,  wheneyer  the  feoCs  forming  the  ground  of  the  answer  have  occurred  since 
the  answer  was  put  in,  or  where  the  defendant  was  ignorant  of  them  at  the  time  of 
pleading  the  first  answer.  It  differs  in  this  respect  fh>m  the  old  plea  of  puis  dar^ 
rien  eoiUinuanoe  (tor  which  it  was  intended  as  a  substitute),  whieh  ooold  strioily  be 
pleaded  only,  before  or  at  the  next  continuance  after  the  (sets  transpired.  When 
the  facts  sought  to  be  pleaded  in  a  supplemental  answer  amount  to  an  entire 
BoUefiMetian  of  the  cause  of  aetion,  and  if  established,  would  utterly  extinguish  the 
plaintiff's  right  lo  prosecute  it,  it  is  the  du^  of  the  court  to  allow  the  motion ;  and 
it  will  make  no  difference  whether  the  application  be  made  at  the  earliest  day  or  not 
{BrougM  agt  OwUee^  8  Sew.  56.)  An  answer  in  the  nature  of  a  pleapuw  darrien 
oontwwanoef  will  not  be  allowed  after  two  trials,  where  the  defendant  had  knowl- 
edge of  the  &ctB  before  answering  in  the  cause.  {2I<mgkton  agt  Slnamerj  5  Mmo. 
420.)  Leave  will  not  be  given  lo  file  a  suppleraental  pleading,  where  the  object  can 
be  obtained  by  an  amendment  of  the  original.  (McMahon  igi.  AUen,  12  Bow.  89.) 
When  facts  material  to  the  defence  occur  after  the  joining  of  issue,  leave  will  be 
given,  on  motion,  to  set  them  forth  in  a  supi^emental  answer,  and  the  plaintiff  will 
have  twenty  days  to  reply  to  such  supplemental  answer.  {Bradkif  agt  BintghUding^ 
4  Bow.  251.)  After  service  of  an  answer  containing  mere  negative  aUegations,  an 
amended  answer  setting  up  new  matter,  can  be  allowed  only  by  leave  of  the  court, 
in  a  supplemental  answer  under  ^  177  of  the  Oode.  (Lampeon  agt  MsQueetif  15 
Bbw.  345.)  This  decision  is  reodered  niMtory  by  the  amendment,  in  1859,  to 
1  172,  allowing  amendments  to  any  pleacOng,  of  oourse  within  twen^  daySi  fta 
SwJTaacAyagt  ^Jar,  ofMlno^  15J3iNS.  399;  Gra.Pir.%§^) 
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TITLE    VII. 

OP  THE  PROVISIONAL  BMCKDIBS  IN  CIVIL  ACTIONS. 

Chaptsr  L  Arr€$i  and  baiL 

IL  Cflaim  and  ddwery  (/ per^nal  pro^ 

m.  If^umction, 
lY.  AttaehmenL 
y.  ISrovmon€U 


Chaptke  I, — Arrest  and  bail 

SscnoK  1T8.  Nopenon  to  be  arre^edj  except  as  prescribed  by  this 

ad. 

179.  (hses  in  whidi  defendant  may  be  arrested, 

180.  Order  for  arrest^  by  whom  made. 

181.  Affidavit  to  obtain  order.     To  wtuU  action  this  chap- 

ter appUcaUe. 

182.  Security  by  plaint^,  before  order  for  arrest. 
18t.  Order^  when  made  and  its  farm. 

184  Affidavit  and  order  to  be  delivered  to  sheriff ,  and  copy 

to  defendants. 
186.  Arrests^  how  made. 

186.  Defendant  to  be  discharged  on  bail  or  deposit, 

187.  Baily  how  given. 

188   it  189.  Surrender  of  defendant, 

190.  Bail^  how  proceeded  against. 

191.  BaHf  how  eoooneraled. 

192.  Delivery  of  undertaking  to  plaintiffs  and  its  accept- 

asice  or  rgection  by  him. 
198.  Notice  of  justiJUxUion.  New  undertaking,  if  other  bail 
194.  QuaHfacations  of  baiL 
196    Jk  196.  Justification  and  aUowance  of  bail. 
197*  DqposU  qf  money  with  sheriff . 

198.  Payment  of  money  into  court  by  sheriff. 

199.  Substituting  bail  far  deposit. 

200.  Money  deposited^  how  applied^  or  disposed  of, 

201.  Sheriff y  when  Uabk  as  bail;  and  his  discharge  from 

liability. 
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Section  202.  Proceedings  <m  judgynent  against  sheriff . 

203.  Bail  liahU  to  sheriff. 

204.  Motion  to  vacate  order  of  arrest^  or  reduce  bail. 

205.  Affidavits  on  motion. 

§  178.  No  person  to  be  arrested  except  as  prescribed  by  dUs  act. 
No  person  shall  be  arrested  in  a  civil  action  ezeept  as  pre- 
scribed by  this  act ;  but  this  provision  sliall  not  affect  the  act  to 
abolish  imprisomnent  for  debt,  and  to  punish  ftaadulent  debtors, 
passed  April  26,  1881,  or  any  act  amending  the  same,  nor  shall 
it  apply  to  proceediDgs  for  contempts. 

If  e  exeat  .-^Ib  the  writ  of  m  eaaeai  still  in  opeistiTe  oxiBteDce?  Edd,  that  it 
must  be  bo  considered,  in  order  to  aceompliflh  the  ends  of  Justice  in  man/  cases, 
where  no  kind  of  sobstitote  is  given  by  the  Code.  It  is  not  abolished  by  the  Code 
in  expreas  terms,  and  its  importance  in  i^  court  of  equity  is  too  manifest  to  allow 
the  belief  that  It  was  intendeid  to  be  taken  ^way  by  implication.  (This  agrees  wUh 
Forrest  agt  Forrest^  6  H<iw.  126,  a/nd  10  Barb,  48;  and  w  advene  to  JWferagt.  Emeric^ 
2  Scand.  S.  a  A  626.)  Where  the  writ  of  nc  esuai  was  issued  and  senred  with 
the  summons  in  the  ordinaiy  manner  of  issuing  and  serving  an  injunction,  hddj  sof- 
ficient  That  is,  it  is  not  necessary  to  >Sfe  A«  somfMntfirsL  (BmOmea  agt  Btts^ 
neU^  1  How.  389.)  *'We  oonoede  that  the  opinion  of  Justice  Babcvlo  is  entitled  to 
very  great  consideration,  but  two  things  are  to  be  remembered  in  reviewing  hia 
opinion  in  Bushiull  agt.  BushiUU,  (7  Blow.  389.)  Slivkf  that  Justice  Baboulo  had 
very  Utile  respect  for  any  portion  of  the  Oode;  and  secondly,  he  had  under  consid- 
eration a  case  where  to  have  ruled  that  the  writ  was  abolished,  would  have  been  to 
have  aided  a  brutal  and  unfeeling  husband  in  escaping  tnta  answering  the  just 
claims  of  an  abused  and  suffering  wife ;  and  good  probably  resulted  from  the  hu- 
mane conclusion  at  which  Judge  Baboulo  arrived.  Yet  we  cannot  deem  it  safe  to 
allow  our  courts  the  power  of  legislation  even  to  meet  the  exigencies  of  hard  cases ; 
and  it  seems  to  us  that  the  decision  above  cited  in  BwhneU  agt  BtakneU^  and  the 
opinion  of  Justice  Edmonds  to  the  same  effect  in  Forrtsi  agt  Forrtslt  (6  How.  126,) 
must  be  considered  as  repealing  the  178th  section  of  the  0(Kle.  We  do  not  believe 
those  decisions  will  be  followed.  The  construciaon  which  we  have  given  to  the 
178th  section  of  the  Code,  is  ftOly  sustained  by  the  decision  of  the  superior  court  of 
the  city  of  New-York,  in  FvHer  agt.  Emeirio,  (2  Sand.  626,)  in  which  Judge  Sa2iz>- 
FOBD,  in  a  veiy  clear  opinion,  holds  that  tiie  writ  of  ne  exeai  is  abolished  by  the 
Code."  {Jlolmes  A  Disbrow's  PracUcs^  61.)  It  was  held  in  the  case  of  Forrest  agt. 
Forrest^  (5  How,  126,)  that  the  writ  of  ne  exeai  was  not  abolished;  that  it  remained 
as  a  ''  provisional  remedy."  But  the  better  opinion  seems  to  be  timt  this  writ  is 
abolished  by  this  section  of  the  Codd 

§  179.  Cases  in  which  defendant  may  be  arrested. 

The  defendant  may  be  arrested,  as  hereinafter  prescribed,  in 
the  following  cases :  1.  In  an  action  for  the  recorery  of  damages, 
on  a  cause  of  action  not  arising  out  of  coDtraet,  where  the  defend- 
ant is  not  a  resident  of  the  state,  or  is  about  to  remore  therefirom, 
or  where  the  action  is  for  an  injury  to  person  or  character,  or  for 
injuring,  or  for  wrongfully  taking,  detaining,  or  conrertiBg  prop- 
erty. 

2.  In  an  action  for  a  fine  or  penalty,  or  on  a  promise  to  marry, 
or  for  money  received,  or  property  embezzled  or  fraudulently 
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misapplied,  by  a  pnbKo  officer  or  by  an  attorney,  eolicitor  or  coun* 
sellor,  or  by  an  offioer  or  agent  of  a  corporation  or  banking  asso* 
ciation,  in  tbe  cotirse  of  bis  employment  as  such,  or  by  any  &c- 
tor,  agent,  broker,  or  other  person  in  a  fiduciary  capacity,  or  for 
any  misconduct  or  neglect  in  office,  or  in  a  professional  em- 
ployment 

5.  In  an  action  to  recover  the  possession  of  personal  property 
unjustly  detained,  -where  the  property,  or  any  part  thereof,  has 
been  concealed^  remoyed  or  disposed  of,  so  that  it  cannot  be  found 
or  taken  by  the  sheriff,  and  with  the  intent  that  it  should  not  be 
so  found,  or  taken,  or  with  the  intent  to  depriye  the  plaintiff  of 
the  benefit  thereof. 

4.  When  the  defendant  has  been  guilty  of  a  fraud,  in  contract- 
ing the  debt^  or  incurring  the  obligation  for  which  the  action  is 
brought,  or  in  ecmoeaiing  or  disposing  of  the  property,  for  the 
taking,  detention,  or  conversion  of  which  the  action  is  brought. 

6.  When  the  defendant  has  removed,  or  disposed  of  his  prop* 
erty,  or  is  about  to  do  00,  with  intent  to  defraud  his  creditors.. 

But  no  female  shall  be  arrested,  in  any  action  except  for  a  wii- 
frd  injury  to  person,  character  or  property. 

1*  Inactions  not  ^n  eontribct.— -Aaapi^catloiL&rciivorce  on  the 
groand  of  aduUery,  cannot  be  claBsifled  under  section  179,  sub.  1,  of  the  Codei  as 
an  action  for  "an  injury  to  the  person  or  obaraoter."  li  stands  upon  a  different 
footing,  and  conten^latea  a  wholly  diffesent  result.  Aa  action  for  a  limiied  cUvoree, 
on  the  ground  of  cruel  and  tnhaiman  ireaMneni^  clearly  comes  within  the  definition 
cf  injuries  to  the  peraon,  mentioned  in  section  179..  {M^JhioahagLM^IfUoah,  12 
Sow.  289.)  An  ezeoation  may  be  issued  against  the  person  of  a  judgment  debtor, 
where  the  judgment  was  reoo^ered  in  an  action  for  criminal  couTersation  with  the 
pUdntiif '•  wife.  Such  an  action  is  lor  an  "  injury  to  Oiej^erson  *'  of  the  plaintifli 
under  section  179  of  the  Code.  (Mamaier  agt  MuueU,  4  Bow,  234 ;  S(f  Taylor  agt 
Ihrth^  3  Oode  B,  9.)  A  famale  may  be  arreskd  for  a  toUful  ir^wry  to  person,  character, 
or  proper^.  ( Oode,  %  179.)  What  is  pn^>erty,  and  what  is  a  wilful  injury  to  prop- 
erty ?  Where  an  aUegation  in  the  complaint,  not  denied,  but  admitted  by  the  de- 
figndant,  that  two  of  the  defendants,  with  the  aid  and  assistaooe  of  the  female  de- 
fendant, abstracted  certain  railway  shares^  with  coupons  attached,  belonging  to  the 
I^aintiihi  and  cooTerted  the  same  into  money,  apd  then  escaped  from  Fz^ce  to  this 
country  with  said  monkey;  Iteldf  that  these  shares  and  coupons  were  property,  and 
oonrerted  with  the  intent  to  depriye  the  plaLntififs  of  the  benefit  of  the  same,  aa 
property;  and  was  an  ir^ury,  and  a  vjUfiU  injury  to  the  property— the  stock  and 
coupons  having  been,  destroyed  as  such,  and  converted  into  money.  {Norihtim 
Ba&oay  qf  Frwaoe  agt  Carpintierf  13  Bow.  222.)  An  action  on  the  custom  against 
an  innkeeper  for  the  loss  of  the  baggage  of  his  guests,  is  founded  on  tori.  It  is  not 
for  injuring  or  for  wrongftilly  taking,  detaining  or  converting  personal  property,  but 
the  gist  of  the  action  is  the  negligence  in  keeping  the  property.  In  such  an  action, 
a  defendant  may  be  held  to  bail  under  the  Code,  (§  179,  nbd  1,)  when  he  "is  not 
»  resident  of  tiie  state,  or  is  about  to  remove  therefrom,"  it  being  "  a  cause  of  action 
not  arising  on  contract"  When  be  has  not  been  arrested  before  judgment,  an  exe- 
cution cannot  properly  be  issued  against  his  ytodyJCode^  §  288,)  on  the  judgment 
without  an  order  of  the  court.  {The  PeopU  agt.  WiOett^  16  Eow,  210.)  An  aciim  to 
reoorer  the,po«feMiofi  qf  real  estatef  and  also  the  rtais  and  prcfils  of  the  premises 
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while  in  tbe  ocoupftlion  of  the  defandaii^  is  not  one  where  the  deTendanti  upon  tbe 
jadgment,  ii  liable  to  impriionmmt  upon  final  prooeae.  It  ia  one  where  the  oanae  of 
action  mmit  ariae  on  contraoti  ezpreea  or  fanpued;  and  doea  not  come  within  tha 
flnt  Bttbdiyiaion  of  aeotion  179  of-  the  Code.  It  ia  not  neoeiaaiy  (although  it  ia  bet- 
ter to  do  so)  to  state  the  luUiire  of  the  acUon  in  an  execution  lafoed  againat  the  per- 
BOB  of  a  defi»iidant  (AIMm  agt  jnftviraU;  10  £btf.  31.)  When  an  order  of  «r- 
rui  was  obtained  egaUiat  the  defendant  for  monej  received  in  a  fidnciaiy  capadtjv 
and  aubaequently  the  oompUiint  waa  eenred,  which  contained,  in  ackUtion  to  the 
cauae  of  action  on  which  the  arreet  waa  foonded,  a  oanae  of  action  on  contract  for 
which  the  defendant  oonld  nol  h^  arrested,  although  the  two  caqaee  of  action  might 
be  joined  in  the  same  complaint  ffdd,  that  the  order  of  arrest  could  not  be  aoa- 
tained.  The  Code  doea  not  oootempiate  or  embrace  distinct  cauaes  of  action,  for 
OTiiy  one  of  which  a  defendant  can  be  arrested.  When  the  plaintiff  unites  two  sudi 
cauaea  of  action,  he  waiTsa  the  order  of  arreet  Jt  teems,  that  where  there  are  two 
daima  against  the  defendant  arising  on  eoocrac^  and  one  of  which  has  eriaen  in  a 
fiduciary  capaci^,  it  would  be  a  good  reason  for  bringing  eqKuraie  acUont.  (Lamberi 

9.  In  aetlont  afmliitl  pen^iit  actlMf  as  j^vl^Uc  officent 
brokers,  &c. — ^The  construction  of  the  second  subdiYision  of  the  179th  section 
of  the  Code  is,  that  a  defendant  may  be  arrested  in  an  action /er  mtmey  reoeieed, 
where  he  ia  a  fiictor,  attotnsijr,  agent)  Ac,  or  other  person  in  a  fldnoiary  capacity; 
and  that  the  same  deaignated  persona  may  be  arrested  for  property  embeizled  or 
firaodulently  misapplied  by  them.  There  are  two  cases  for  the  aneat :  and  the  en- 
umerated persons  may  be  srrested  in  either  of  them.  In  one  class  of  eases,  under 
section  179,  tbe  order  of  arrest  may  be  made  upon  fade  which  may  be  entirely  wulf- 
pendent  of  tAe  emiee  ofaeUen;  whidi  are  to  be  staled  In  aAdavita^  and  need  not  be 
stated  in  the  complaint ;  and  where  the  arrest  may  take  place  after  the  cauae  has 
actually  been  tried.  In  the  other  dass,  under  that  section,  where  a  defondant  is 
sought  to  be  arrested  as  an  agent  for  reoeiring  money,  the  ground  of  action  and  the 
ground  of  arrest  are  identical  If  the  cauae  of  action  ia  ahown  to  be  unfounded,  the 
cauae  of  arreet  muat  fail  If  the  affldavita  destroy  the  allegation  of  a  fiduciary  char- 
acter, the  arrest  cannot  be  sustained,  although  that  wiU  not  terminate  the  suit 
{R^imblie  of  Mexico  agt.  De  Arranffoie,  11  Bow,  1,  A  C.  ft7S.)  Vor  the  damageasna* 
talned  by  a  eioe^ihoider,  from  illegal  and  fraudulent  acts  of  diredere  and  o^Hoere  of  a 
company,  an  action  may  be  sustained  by  the  stodcholder  against  the  officers  and 
directors.  And  the  defendanta  may  be  arref<ed  under  the  second  subdivision  of 
section  179  of  the  Code.  {Cfrook  agt  Jewett,  19  Bow,  19.)  A  deftedant  may  ba 
arrested  in  an  action  for  mcoer  received,  or  property  embealed,  or  frandolently 
misapplied,  as  an  agent  of  the  plaintiflh,  or  while  he  waa  acting  for  the  plaintiflh  in 
a  fiduciary  capadty— audi  as  a  peddler  of  goods  for  the  plaintiflb— It  is  immaterial 
whether  the  facta  authoriaing  the  arreet  are  or  are  not  inserted  in  the  cemplatnt; 
or  whether  the  action  is  brou^t  on  the  contract  for  not  accounting  for  and  paying 
over  the  goods  and  money  to  the  pUdntiA ;  or  in  lori  for  the  eotwereioncithe  gooda 
and  money.  IA  such  a  case^  the  plaintifik  may  deet  whether  they  will  sue  on  the 
contract  for  reAidng  to  account,  or  for  the  defendant's  breaoh  of  duty,  arising  out 
of  hla  employment  for  hire,  and  the  eonvereion  of  the  money  and  goooa  by  the  de- 
fendant to  hia  own  use.  (j^Ndder  agt  WMOodE,  11  Bow.  208;  eee  aleo  Beieing  agt 
Ilkompton,  16  Bow,  97.)  where  the  defendant  entered  into  a  written  contract  with 
the  plaintifb— who  were  nuraerTmen— to  receire  a  lot  of  flruit  trees  from  them  for 
the  purpoee  of  delireiy  to  different  individuala  in  another  atate^  who  had  ordered, 
or  contracted  to  purdiaae  them  of  plaintiife,  (through  the  defendant,)  and  to  recdre 
the  money  in  payment  on  deliTcry  of  the  treea,  and,  aa  collected,  to  remit  the  aame 
to  the  plaintiife,  by  draft,  on  Kew*Toik ;  and  on  deUvering  the  trees,  and  reedring 
the  money,  the  defendant  alleged  that  he  had  lost  the  money  by  tiieft  or  acddent- 
ally,  and  no  money  waa  pdd  by  defendant  to  plaintUb  on  account  of  said  contract; 
hdif  that  the  defendant  waa  an  ageni  of  the  jJaintiAi  in  %ftdueiary  eapaeitif ;  there 
waa  a  apecial  truat  and  confidence  reposed  in  him ;  he  had  no  discretionaiy  powers. 
He  was,  therefore,  liable  to  arreet  for  mone^  reedred  aa  sueh  agent  {met  agt 
McOarger,  14  Bow.  131.)  Where  an  ageiU  u  liable  lo  his  prindj^  in  a  fldndaiy 
capedty,  for  moneys  of  the  prindpal  recdved  by  him,  and  the  prindpal  settles 
with  him  by  taking  his  chedc  and  acceptanoe^  payable  in  future,  the  prindpal's 
daim  whidi  was  in  its  nature  for  a  wrong,  is  by  sueh  arrangement  changed  into  a 
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dtbL  And  thit  is  80^  altbOQgh  the  prinoipd  shows  that  the  oheok  And  aooeptanoe 
wwe  not  rsosiTod  in  saHffaeiion  of  the  sfjenVs  indebtedness,  and  that  he  did  not 
take  these  ssearicies  with  a  view  to  ohange  the  ohafacter  of  the  claim,  or  the  de- 
limdanf s  responsihilitj.  (AilMtue  Ina,  Oo.ti^  CkvOtMd^  14  Bow.  408.)  A  oom- 
miMMHi  merchant^  who  fsoelves  butter  to  seU  on  oommission,  aots  in  a  fidnctaiy 
e^wcitf,  and  is  liable  to  arrest  on  fhilore  to  paj  over  the  net  prooeeds  after  sale. 
{aAudder  agt.  ShkMs,  17  Saw.  120;  and  M9  Xfoaet  agt  Gcrham,  1  EiU.  479 ;  King 
i«t.  XMy,  S8  Biwh.  4».) 

IVbat  e«iistltatet  n«ll«Te«tdeB<9e.— The  Code,  where  in  its  pro- 
TiBional  remedies,  it  nses  the  term  r^Hdmci,  or  reiident^  mesns  legal  rtndmce.  And 
l^gal  residenoe  means  the  {daoe  of  a  man's  JSmcI  kabUaktm^  where  his  pMiad  rights 
are  to  he  exercised,  and  where  he  is  liable  to  iajoaHon,  The  idea  that  the  wprd 
"  reaident,**  when  nsed  In  the  statote,  means  domieil,  or  home,  or  habitation  in  one 
place,  and  the  reverse  in  another,  is  absurd.  That  a  man  may  hate  a  residenoe  in 
one  state  to  TOte,  and  in  another  to  exempt  him  ftom  attachment,  seems  preposter^ 
oos.  {HimghUm  agt  Autt,  16  Ehw,  77,  aini  cofm  then  sMedL)  Where  it  appeared 
that  the  delbndant  at  the  time  of  isnilng  the  attaehment  against  him,  Icept  a  bonse 
in  Bradford,  New-Hampshire,  in  which  bis  wifb  and  children  liTod,  and  in  which  he 
entertained  his  friends,  and  which  was  frequently  called  by  him  "  his  home;"  hdd, 
that  sQch  place  was  the  legal  residenoe  and  donUeU  of  the  defendant,  not  withstand* 
ii^  the  positiTe  statement  of  the  defendant  that  he  had,  since  the  spring  of  1852, 
and  then  had  a  store  of  goods,  and  was  doing  business  as  a  merchant,  and  had 
actually  resided  in  Franklin  county  in  this  state,  with  the  honest  intention  of  making 
tiie  latter  place  hBi  permanent  residence.  (Zee  agt  Stanley,  9  Bow,  S73 ;  and  eee 
Mmea  agt  Demmon^  17  Bow,  432.)  What  constitutes  hnan-reaident  within  the  mean* 
ing  of  the  law  relative  to  ailadtmente  t  Where  the  defendant,  a  merdiant,  doing  busi- 
ness in  HomeUsriUe^  in  this  stste^  where  he  owned  real  estate,  and  where  he  and 
his  fkmOy  resided,  in  September,  1854,  Cook  ihmi  his  store  a  large  portion  of  the 
goods,  and  went  to  Hudson,  Wisconsin,  with  the  intention  and  expectetion  of  die* 
posing  of  them  more  readily  for  cash,  to  pay  his  debte ;  and  if  the  trade  proved  to 
be  good,  to  continue  his  trade  there  in  charge  of  a  clerk,  and  to  return  himself  and 
aontanne  his  business  in  tiiis  State  retaining,  in  the  meantime,  his  store  and  busi- 
neas  at  HomellsTiUe,  in  oharge  of  a  deric,  where  his  family  remained— intending, 
as  he  wrote  to  his  creditors,  to  return  in  the  spring  of  1856,  but  did  not  aotually 
return  until  July,  1855 ;  hddf  that  the  defendant  was  a  resident  of  thie  state  on  the 
29th  of  June,  1855,  when  the  plaintiflii,  his  creditors,  iHued  an  attachment  against 
his  property  at  HomeUsviUe.  He  was  only  temporarily  absent  for  a  single  purpose, 
which,  from  ite  nature,  would  not  keep  hun  away  from  the  prooess  of  our  courts. 
{BmrBnU  agt  8e^,  11  Bow.  507.)  A  perKm  who  had  formerly  been  a  resident  of 
another  state  (Indiwia,)  but  had  with  his  Ihmily  removed  to  this  stote,  and  was  then 
redding  with  a  relative^  while  he  was  looking  out  for  sn  opportunity  to  engage  in 
business,  and  whether  he  should  finally  settle  in  this  stete  or  elsewhere^  was  unde- 
termined; Aeii,  that  an  attaclmient  was  properly  issued  against  him  imder  section 
127  of  the  Oode,  as  a  non^eeidenL  (Burroufs  agt  JfiBer,  4  Bow.  349.)  A  person, 
an  emigrtmit  having  left  forever  his  native  land,  is  living  in  the  state  of  New-York, 
without  any  determination  to  reside  anywhere  else— where  is  his  reeideneet  Most 
dearly,  in  the  stete  of  New-York.  (Beidenbadt  agt  adUcmd^  10  Bow.  477.)  On 
the  other  hand,  see  the  cases  of  Orawford  agt  Wiko%  (4  Barb.  505,)  Boggart  agt 
Morgan,  (4  Sand.  198,  &  C,  1  Sdd.  422,)  where  the  court  of  appeals  hdd,  that  a 
person  may  be  a  non-resident  of  the  stete,  within  the  meaning  of  the  stetute  rela- 
tive to  non-reddent  debtors^  while  his  domicil  continues  within  the  state  Actual 
non-reddenoe  without  regard  to  the  domidl  of  the  debtor,  is  what  is  contemplated 
by  the  statute  A  defendant  whose  domicil  is  in  New-Jersey,  where  he  spends  all 
his  time  except  during  the  budness  hours  of  the  day,  is  not  a  reeidaU  of  this  stete, 
though  his  business  is  in  New-York,  and  he  is  daily  and  habitually  in  New- York 
from  seven  o*doek  in  the  morning  to  seven  o'clock  in  the  evening,  and  though  he 
kesips  his  bank  aooount  in  New-YoriK,  and  his  property  may  be  attached.  (Baekt 
agl  XcNsnMM^  17  Bow.  554.) 

Wlio  are  public  of  f  Icen.— One  who  reodvee  money  from  another  to 
pay  direetly  to  a  third  person,  may  be  arrested  when  he  omltt  to  pay  it  over.  {See 
1  it  &  85;  ^SmrhoM  agt  Caeey^  4  Samd.  707.)    An  agtid  employed  to  ooUect 
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moneys  for  hk  |>rineipal,  is  liable  to  arreit.  when  he  appro{yrifttes  muA  mcmeyn  to 
his  own  nse.    In  such  a  ease  the  agent  assuineB  a  special  tn»t  and  acts  in  a  "/kbh^ 
ciary  capacify,^  and  comes  within  seeHcn  179,  tvb.  1,  of  the  Code.  (Siohl  agt  ^Ttng, 
8  ff<fw.  298.)    An  anctioneer  who  reoeiyes  goods  for  nale,  under  an  agreement  tfaiia 
he  is  to  receive  for  his  compensation  all  otst  a  certain  price,  reserred  by  the  owner, 
is  liable  to  arrest  under  section  1*79,  where  he  does  not  pay  o^er  the  reserved  prioe 
after  sale,  according  to  the  agreement,  after  demand,    {bolbrook  agt  Bbmer^  6  Sow. 
86.)    The  defendant  was  consignee  and  agent  of  a  ship  owned  by  the  plahitiA,  at 
San  Francisco.    His  duties  were  to  take  a  general  charge  of  tbe  ahip,  pay  all  ex- 
penses relating  to  her,  sell  her  and  pay  the  expenses  of  the  sale,  and  then  to  acooimt 
to  the  plaintiffs^  as  their  debtor,  for  the  balance  be  might  owe  them  after  dedoctiiiff 
all  payments  previously  made  by  him,  and  the  balance  due  him  from  the  plaintifh 
on  a  former  account.    Biddy  that  the  defendant  was  not  liable  to  arrest,  under  the 
179tfa  section  of  the  Code,  as  a  factor,  agent  or  broker,  or  as  having  received  the 
plaintiffs'  money  in  a  fidudaiy  oapaeity.    {Ooodneh  agt  Xhmhar,  17  Barb.  664.)    A 
merchant  who  received  goods  on  consignment  upon  condition  that  he  would  ad- 
vance to  the  consignee  a  certain  amount  In  cash,  and  then  consign  the  goodsi  with 
the  bills  <^  lading  and  invoices,  to  responsible  parties  in  Europe  for  sale  and  re- 
turns, guar<Mi/^finff  the  fidthftil  disposition  of  the  property  and  returns  <^  accounts 
of  sales,  together  with  whatever  balance  there  might  be  over  the  advances  made— 
the  consignor  holding  himself  responsible  to  ^e  consignee  for  any  d^iciency ;  hdd, 
that  on  a  deficiency  of  the  amount  of  goods  returned  on  sales  by  the  partiea  in 
Europe,  for  which  the  consignee  was  liable  on  his  guaran^,  and  the  consignor  on 
his  promise  to  the  consignee,  the  oonsignee  did  not  act  in  9k  fiduciary  capacity  where 
he  had  received  the  amount  of  the  deficiency  ftt>m  the  consignor  and  had  not  paid 
over  the  same  to  the  parties  in  Europe,  for  which  they  sought  to  hold  him  to  5at2L 
{Angu9  agt.  Dumcorn^  8  Bow.  14.)    Where  an  attorney,  residing  and  practicing  in 
another  state,  receives  money  upon  demands  left  with  him  for  collection  in  &at 
state,  which  he  omits  or  refuses  to  pay  over,  he  is  liable  to  arrtsl  hert^  in  an  action 
brought  to  recover  such  mon^.    ( rates  agt  BMg^Ht,  8  ifow.  378,  and  ses  Tumor 
agt.  Thompson,  2  Ahb,  444.) 

3.  In  actions  to  recover  personal  property  detained 
from  slierlf ff. — ^To  authorize  an  order  of  arrest,  under  wb,  8  of  oedion  179,  it 
must  appear  by  the  afiBdavits  on  which  it  is  sought  that  the  property  hse  been  re- 
moved after  suit  brought,  with  intent  to  prevent  its  being  taken  or  found  by  the 
sheriff,  or  with  intent  to  deprive  the  plaintiff  of  the  benefit  thereof,  or  if  the  dispo- 
sition or  removal  took  place  before  suit  brought,  it  must  appear  to  have  been  done 
vdth  intent  to  render  ineffectual  the  proceedfiigs  in  a  suit,  whidithe  defendant  knew 
or  had  reason  to  apprehend  the  plaintiff  intended  to  bring  to  recover  possesion  of 
the  property.  In  the  ordinary  case  of  converting  property,  or  detaining  it  in  hos- 
tility to  the  claim  of  the  true  owner,  the  order  to  arrest  must  be  under  $vh.  1  of  uction 
179,  which  is  satisfied  with  \m\  that  the  defendant  shall  render  himself  amenable 
to  the  process  and  judgment  of  the  court,  whereas  an  arrest  under  s%A.  3  of  that 
section,  can  be  superseded  only  by  an  undertaking  to  pay  any  judgment  that  may 
be  recovered.  {Code,  §§  187  and  211.)  {Muktay  agt  Jkmiaon,  8  Boui.  111.)  In 
an  action  to  recover  possesBion  of  personal  property,  the  plaintiff  cannot  have  the 
defendant  arrested  and  held  to  bail  under  section  179  of  the  Oode,  and  have  the 
property  delivered  to  him  before  judgment  in  the  action.  He  haa  his  election  to 
proceed  under  chap.  2,  iUie  7  of  the  Code,  to  recover  possession  of  the  propwty,  or 
torecoverdamagesforthe  taking  or  detention;  and  having  made  his  election  he 
must  abide  by  it  He  cannot  commence  his  action  and  hold  the  defendant  to  bail, 
and  have  a  delivery  of  the  property,  too,  pending  the  litigation.  (Cliappel  agt  Skm- 
ner,  6  Bow,  338.)  The  amen<bnent  made  in  1851  to  subdivision  3  of  section  179  of 
the  Oode,  does  not  authorize  the  defendant's  arrest  where  the  property  daimed  it 
merchandise  fhuidulently  purchased  by  the  defendant,  and  then  sold  out  by  him  in 
the  usual  course  of  retail  trade  before  the  suit  for  the  same  was  oommenced.  In 
such  case  the  court  will  order  the  bail  to  be  given  in  respect  of  the  goods  that  have 
thus  been  sold,  which  is  prescribed  on  an  arrest  under  the  other  subdivisions  of 
section  179.    (Pfite  ^gt  Xdn^  4  Samd,  660.) 

4.  In  case  of  fraud. — ^The  law  does  not,  in  ordinary  cases,  impose  upon 
a  purchaser  of  property  the  duty  of  disdosing  to  the  sdler,  at  or  before  the  sale,  the 
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state  of  his  peoasiazx  eiroiunstanoes,  howerer  desperate  they  may  he,  and  he  known 
bj  him  to  he.  This  general  principle  is  applicable,  notwithstanding  there  has  been 
a  long  course  of  dealing  between  the  parties,  in  the  course  of  which  credit  has  been 
given  to  the  purchaser,  and  he  has  punctually  performed  his  engagements;  and  his 
imolvency  has  occurred  during  those  deallDga.  No  relation  of  trust  or  confldenee  is 
thereby  created,  which  should  entitle  the  seller  to  expect  of  the  purchaser,  or  require 
of  the  purchaser,  as  a  legal  duty,  to  communicate  to  the  seller  information  of  his 
inability  to  pay  all  his  debts,  while  he  continues  his  business  and  the  management 
of  his  affairs.  Therefore,  although  a  purchaser,  at  the  time  of  making  an  additional 
purdiase  from  persons  with  whom  he  has  been  in  the  habit  of  dealing,  is  insolvent, 
and  he  well  knows  his  insolvency,  and  intentionally  conceals  it  from  the  vendors, 
by  simply  withholding  his  knowledge  on  the  subject,  without  otherwise  saying  or 
doing  anything  to  mislead,  and  he  still  retains  the  possession  of  property,  and  is 
pnisuing  his  business  as  before,  he  is  not  thereby  guilty  of  a  fraud,  entitling  the  ven- 
dor to  avoid  the  sale.  But  if  the  purchaser,  at  the  time  of  making  a  new  purchase, 
is  not  only  insolvent,  and  knows  himself  to  be  so,  but  has  performed  an  open  and 
notorious  act  of  insolvency,  by  breaking  up  his  business  and  assigning  his  property 
fi>r  the  benefit  of  his  creditors,  it  is  his  duty,  arising  out  of  his  previous  dealing  with 
the  vendors,  to  communicate  that  fact  to  them,  before  the  sale ;  and  the  violation  of 
that  duty  amounts  to  a  (hiud.  A  person  receiving  the  property  thus  obtained,  from 
the  purchaser,  without  paying  anything  on  account  of  it,  and  with  notice  of  facts 
which  render  him  legally  chargeable  with  knowledge  of  the  fhiud,  will  not  be  con- 
sidered a  bona  fide  purchaser.  (MiieTieU  agt  Worden^  20  Barb.  263.)  If  a  defendant 
believes  his  representations  which  he  makes  as  to  his  ability  to  pay,  before  or  at  the 
time  he  purchases  goods  of  the  plaintiff^  are  true  when  he  makes  them,  he  is  not 
guilty  of  any  fireud,  however  ftdise  they  may  be  in  fact  (Qaffney  agt  Burton^  12 
Bow,  616.)  A  little  different  view  was  taken,  however,  in  the  case  of  Whitcomb 
agt  Sabmany  (16  Bow.  633,)v  where  it  was  Tuld,  that  a  purchaser  who  obtains  credit 
by  a  false  representation,  must  be  held  to  intend  tbe  legitimate  consequences  of  his 
act  If  he  obtains  credit  by  representations  fialse  in  fact,  and  which  he  knew  to  be 
false  when  he  made  them,  it  wUl  not  do  for  him  to  say  he  did  not  mean  to  defraud 
the  plaintiffs  at  the  time.  {And  see  Scudder  agt.  Barnes^  16  ffow.  534;  Weimore 
agt  SaHe,  9  Abb.  68,  note;  Union  Bank  agt  MoU,  IT  Bow.  363;  King  agt.  Kirby^ 
28  Barb.  49.)  Although  a  debt  was  fraudulently  contracted,  or  an  obligation  Araud- 
ulently  incurred  by  a  defendant  yet  if  subsequently  thereto  the  plaintiff',  with  full 
knowledge  of  the  fraud,  settles  the  original  debt  or  obligation,  and  enters  into  a  new 
contract  with  the  defendant,  upon  different  terms^  and  upon  additional  consideration, 
in  an  action  upon  the  new  contract,  the  defendant  cannot  be  held  to  bail,  merely 
because  the  original  debt  or  obligation  was  fraudulently  contracted  or  incurred.  In 
such  a  case,  if  the  debt  for  the  recovery  of  which  the  action  is  brought  was  not 
fhiudalenUy  contracted,  the  defendant  cannot  be  held  to  ba^  {MercTiants'  Bank  of 
New-Ba»ea  agt  Dwight,  13  Bow,  366.)  The  delbndant  was  consignee  and  agent  of 
a  ship  owned  by  the  plaintiffs,  at  San  Francisco.  His  duties  were  to  take  a  general 
charge  of  the  ship,  pay  all  expenses  relating  to  her,  sell  her  and  pay  the  expenses 
of  the  sale,  and  tben  to  account  to  the  plaintiff's,  as  their  debtor,  for  the  balance  he 
might  owe  them  after  deducting  all  payments  previously  made  by  him,  and  the  bal- 
ance due  him  fk'om  the  plaintifib  on  a  former  account.  Beld,  that  the  defendant  was 
not  liable  to  arrest,  under  the  179th  section  of  the  Code,  as  a  factor,  agent  or  broker, 
or  as  having  reeeived  the  plaintiffs*  money  in  a  fiduciary  capacity.  By  the  obtain- 
ing of  a  judgment,  the  original  cause  of  action  is  merged.  Hence,  in  an  action  upon 
a  judgment,  the  defendant  is  not  liable  to  arrest  upon  the  ground  that  the  judgment 
was  obtained  for  moneys  received  by  him  in  a  fiduciary  capacity.  (Goodrich  agt. 
Dunbar  J  17  Barb.  644.)  "Wliere  the  defendant  was  arrested  under  section  179  of 
the  Code,  (etib.  4,)  for  fVaudulently  contracting  a  debt,  in  obtaining  goods ;  and, 
after  litigating  the  charge,  was  held  to  bail,  and  for  want  of  bail  was  Imprisoned ; 
and  subsequently,  a  complaint  in  assumpsit  for  goods  sold  and  delivered,  without 
any  averment  that  they  were  obtained  by  fi^udment  representations,  was  served— 
judgment  in  assumpsit  merely  entered  by  default — execution  issued  against  the  de- 
fendant's property  and  returned  unsatisfied ;  Jield^  that  the  defendant  be  discharged 
from  imprigonmeni.  The  complaint  did  not  aver  any  fraud,  nor  the  judgment  find 
that  any  fraud  had  been  committed ;  which  is  essential,  undet  the  above  section,  to 
hold  the  body  of  the  defendant    Final  imprisonment  for  fraud  cannot  be  intended 
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or  tolerated,  without  the  opporttmitj  to  test  the  truth  of  the  alleged  fiand  before  a 
jury.  {Harris  agC  Cone^  10  J3ow.  259.)  Where  an  execution  has  beon  iasoed 
against  the  property  of  the  defendant,  and  returned  unsatiafled,  and  on  an  allega- 
tion that  the  debt  for  wMdi  the  judgment  was  obtained  wttaJravduienUy  contracted, 
an  execution  against  the  person  of  the  defendant  cannot  issue,  unless  it  appears 
that  the  action  was  one  in  which  the  defendant  might  hare  been  arrested.  And 
this  applies  to  actions  commeDced  and  judgments  originallj  rendered  in  a  Justioe^s 
court,  where  traasoripts  have  been  filed  in  the  countT'  or  common  pleas  coart. 
(X«v«ey  agt.  Landers,  13  Bmo.  26;  and  see  Bvmphrey  agt  Brown,  11  How,  481.) 
Deceit,  or  fraudulent  representations  accompanied  by  damage,  constitute  a  good 
ground  of  action  in  respect  to  a  sale  of  real,  as  well  as  penonal  property.  Beld^ 
that  this  dauae  ^*  incurring  the  obligation  for  which  this  action  is  brought,"  vaa 
intended  to  cover  oases  of  ftaud  in  net,  where  the  remedy  was  not  on  the  contract 
in  form ;  where  the  finaud  was  committed  in  some  matter  of  contract  under  or  bj 
Tirtue  of  which  the  plaintiff  suing  had  been  depriTed  of  his  property.  And  the 
word  "  obligation  "  therein  is  used  in  the  general  sense  to  include  all  rae  cases  be- 
yond those  which  would  be  emtoused  in  the  first  clause,  where  the  fraud  is  com- 
mitted "  in  contracting  the  debt  for  whidi  the  action  is  brou^t ;"  where  the  action 
would  not  rest  upon  the  contract,  but  upon  the  legal  duty.  It  must  be  construed, 
in  this  connection,  as  equivalent  to  legal  UabtUty  or  legal  dvtjf,  {OrandaU  agt.  Bryan^ 
16  How.  48;  and  see  Freeman  agt.  LOand,  1  Abb.  4t9 ;  JSeoa  agt  Bsnway,  17  How, 
90 :  Seffmow  agt.  Van  Cwen,  18  How,  94.) 

5«  In  case  of  remoFlng  jproperty.— It  seems  that  an  assignment,  of 
all  his  property,  by  a  debtor  to  satisQr  particular  debts,  and  wMch  oontaina  so  pro- 
vision relative  to  a  possible  surplus,  is  not  sufficient  evidence  of  finaud  to  cause 
defendant's  arrest.  (Spies  agt  A.  Joel,  1  Ihur,  669.)  A  partner  cannot  arrest  a 
co-partner  upon  a  flraudulent  removal  of  property  beknging  to  the  partnership. 
(Cory  agt.  Williams,  1  Duer,  667.) 

When  a  female  mar  be  arrested* — In  actions,  for  a  tort  eonmitted 
by  the  wife,  against  husband  and  wife,  neithw  can  be  arrested.  (Anonymous,  8 
How,  134;  and  see  1  Jhter,  613;  see  Jhtey  agt  Lekmd,  3  Sand.  729.)  A  feniaU 
may  be  arrested  for  a  wQfiU  injury  to  person,  character  or  pn^rty.  (Oode, 
§  179.)  What  is  property,  and  what  is  a  wilful  injury  to  property?  Where  an 
allegation  in  the  complaint,  not  denied,  but  admitted  by  the  defendant^  that  two  of 
the  defendants,  with  the  aid  and  assistance  of  the  female  dafendant,  abstracted  cer- 
tain railway  shares,  with  coupons  attadied,  belonging  to  the  plaintiift^  and  coa- 
verted  the  same  into  money,  and  then  escaped  from  France  to  this  country  wiUi  said 
money ;  held,  that  these  shares  and  coupons  were  property,  and  converted  with  the 
intent  to  deprive  the  plaintiflb  of  the  benefit  of  the  same,  as  property ;  and  was  an 
injury  and  a  wUful  injury  to  the  property— ^e  stock  and  coupons  having  been  de- 
stroyed as  such,  and  converted  into  money.  (JVbrAem  JRadlway  of  JfVanes  agt  Oar- 
pentier,  13  How.  S22.) 

Caates  of  arrest  generally. — A  sheriff  h  liable  to  arrest,  the  same  as 
an  ordinary  person.  The  Code  has  not  changed  the  role  as  it  existed  prior  to  its 
passage.  Therefore,  a  sheriff  is  liable  to  arrest  in  an  action  for  damages  for  taking 
personal  property,  where  he  levies  and  takes  possession  by  virtue  of  an  execution. 
(Hill  agt  LoU,  10  How.  46.)  The  causes  of  arrest  enumerated  in  subdivisions  1,  3 
and  4  (§  179),  must  of  necessity  exist  at  the  time  of  the  action.  The  causes  men- 
tioned in  the  3d  subdivision  may  be  ascertained  sufficiently  and  inserted  in  the  com- 
plaint Those  in  subdivision  5  may  exist  at  the  commencement  of  the  suit ;  but  if 
they  occur  after  action  and  complaint,  the  plaintiff  has  ample  remedy  underthe  law 
of  1831,  to  abolish  imprisonment  for  debt  (2  i?.  S.,  Zd  ed.,  107,  §g  4,  6,  6,  7,  8,  9). 
( Corvdn  agt  Freeland,  6  How.  241 ;  and  see  Humphrey  agt.  Brownj  17  How.  481.) 
Quere  f  Whether  the  decision  of  the  court  of  appeals  in  Vakurino  agt  ThompsoUj 
(3  SeUL  582),  where  it  is  held  that  the  United  States  court  acquires  Jurisdiction  of  a 
party,  not  otherwise  amenable  to  it,  when  sued  upon  joint  eontract,  with  a  foreign 
consul  residing  here,  must  not  also  apply  between  such  parties  in  actions  for  tortt 
A  defendant  cannot  be  twice  wrested  by  prooess  out  of  different  courts  in  the  same 
state,  for  the  same  cause  of  action — even  under  a  plea  of  necessity  of  bringing  a 
joint  action  in  one  ease  in  the  district  court  of  the  United  States,  as  the  only  w^  of 
obtuniog  jurisdiction  over  his  co-defendant    [Hernandez  agt  Camobeliy  10  Aw, 
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433.^  In  an  aotion  of  tort^  after  Terdict,  -when  the  defendant  obtaini  an  order 
"^yi'V  piooeedingB  for  the  purpose  of  making  a  case,  it  does  not  stay  the  plaintiff 
from  proeuring  an  order  of  arrest  Where  it  appears  from  the  affldavft  npon  which 
sm  order  of  arrest  is  granted,  that  the  action  is  brought  to  reoorer  damages  for  an 
ii^urj  to  the  person  of  the  ^laintiffi  it  is  sufficient  to  give  the  judge  Jurisdiction. 
It  is  then  a  matter  of  discretion  whether  the  order  should  be  granted  or  not,  which 
irill  not  be  reriewed  on  motion  to  vacate  it.  {Lapeotu  agt  Martf  9  Haw.  541.) 
The  defendant,  prosecuting  the  business  of  a  banker,  the  plaintiffs,  in  November, 
1856,  empk)7ed  him  to  act  as  their  banker,  receive  their  deposits,  eoUect  their  bills, 
&&,  and  credit  them  with  the  amount,  agreeing  he  might  .use  the  moneys,  and  he 
ag:reeing  to  pay  their  drafts  on  him,  when  presented,  and  interest  on  ^e  balance, 
«t  the  rate  of  five  per  cent.  They  continued  to  act  under  this  agreement,  and  on 
the  ISth  of  August,  1857,  the  pilaintlffb  remitted  to  defendant  a  draft  fi>r  $4,000, 

Kyable  the  25th,  to  be  collected  and  passed  to  their  credit,  under  this  agreement 
Ifendaot  received  it  on  the  15th«  and  collected  it  on  the  25tb,  and  used  the  money ; 
on  the  24th  he  knew  he  was  insolvent,  and  on  the  morning  d  the  25th  avowed  his 
purpose  to  suspend,  and  did  soon  after  the  $4,000  was  collected.  Meldj  that  de* 
&ndant  £d  not  receive  the  moneys  in  a  fichtciary  cajpaeUy,  His  failure  after  he 
received,  and  before  the  maturity  of  the  draft,  did  not  annul  the  agreement  between 
him  and  the  plainttf!|  or  convert  him  into  a  trustee.  Aleo^  that  he  did  not  convert 
the  money  to  his  own  use  "  wrongfully,"  within  the  meaning  of  that  word,  as  used 
in  the  Code^  nor  was  he  guilty,  in  judgment  of  law,  of  a  fraud,  in  using  the  money; 
nor  was  he  guilty  of  a  fraud,  in  incurring  the  obligation  to  pay  the  ^,000  to  the 
plaintiflb.  Therefore,  also,  hMj  that  the  defendant  could  not  he  held  to  bail,  in  an 
action  to  recover  the  $4,000,  be  having  failed  to  pay  it,  on  a  demand  made  subse- 
quent to  his  fiulure.    {Buenng  agt  Th^npaont  16  Sow.  97.) 

§  180.  Order  for  arrest^  hy  whom  made. 

An  order  for  tUe  arrest  of  the  defendant^  must  be  obtained 
from  a' jadge  of  the  court  in  which  the  action  is  brought,  or  from 
a  county  judge. 

JuTlfldUctl^ii  of  a  !•«&!  eonRty  off  leer.— A.  hcai  offioer^  elected 
to  discharge  the  duty  of  suirogato  in  a  county  where  there  is  an  acting  county 
Judge  and  surrogate^  (g  1,  eh.  306,  ofSm^lMum,  1849^1  R,  SL,  Aihed,,  314,  §  18.) 
has  aU  the  powMS  of  the  county  Judge,  which  he  oould  perform  out  of  courts  or  at 
okcoHhore,  as  weU  as  all  other  powers,  both  of  county  Judge  and  of  surrogate,  in  casd 
of  inability  or  vacancy  in  the  oiBoes  reQ>eotively.  Therefore,  such  local  of&cer  may 
grant  an  order  ofarriili  without  regaid  to  the  questtona whether  the  of&ce  of  county 
judge  was  vacant,  or  his  inability  to  aet  it  oeeme,  that  there  are  no  powers  or 
duties,  appertaining  to  a  county  judge,  to  be  exereiaed  oui  of  court,  but  wnat  appro- 
priately &U  under  the  denomination  of  epeeial  ca$e».  However  that  may  be,  the 
granting  of  an  order  of  arrest  Is  dearly  a  special  oasa.  (Beyvwuir  agt  Mercer,  13 
How.  564.) 

Hbtrime  emuw%  If  •nv'-T^rk* — ^Neither  the  marine  court  of  the  city  of 
Kew-York,  nor  any  of  its  Judges,  possess  any  power  to  issue  aa  order  of  arrest  under 
section  179  of  the  Oode.    (JBchadk  agt.  Chcie,  16  How.  413.) 

§  181.  Affidavit  to  obtam  order. — To  what  actions  thie  chapter 
applicable. 

The  ordtf  may  be  made,  where  it  shall  appear  to  the  judge  hj 
the  affidayit  of  the  plaintiff,  or  of  any  other  person,  that  a  suffi- 
cient cause  of  action  exists,  and  that  the  case  is  one  of  those  men- 
tioned in  section  179. 

The  prorisions  of  this  chapter  shall  apply  to  all  actions  in- 
duded  within  the  prorisions  of  section  179,  which  shall  have 


880  ABR8ST.  [§  181 

been  commenoed  nnce  the  thirtieth  day  of  June,  one  ihoneand 

eight  hundred  And  forty-eight,  and  in  which  judgment  fihall  not 
hare  been  obtained. 

Saf f tciency  of  af  fidaTlt*-^lD  an  affldaTit  for  the  arrest  of  the  defend- 
ant, for  fraudulenUj  obtaining  goods,  Ac,  the  facts  which  may  be  within  the  knowl- 
edge of  the  plaintifl^  such  as  tbe  existence  of  the  debt  and  the  manner  in  which  it 
was  contracted,  &c,  most  be  stated  positwdy.  And  where  any  of  the  facts  neces- 
sarily rest  upon  information  derived  from  others,  such  as  the  facts  of  the  false  repre- 
sentation and  frand  on  the  part  of  the  defendant,  they  maj  be  so  stated;  but  the 
sources  and  pature  of  the  information  should  be  particulariy  set  out,  and  good 
reasons  given  why  a  positive  statement  cannot  be  procured.  The  allegation  of 
"  information  and  belief"  merely,  in  refetence  to  sach  facts,  is  not  enough.  (  WhU- 
lock  agt.  Both,  6  Bbto.  143.)  On  an  application  for  an  order  of  arrest,  or  to  sustain 
such  an  order,  tbe  material  statements  in  the  affidavits,  if  on  information  and  Idtef 
merely,  should  show  how  the  information  was  derived,  and  why  the  person  com- 
municating it  did  not  make  the  affidavit  {BeU  agt.  Jfo/i,  11  Bow.  256 ;  see  Van- 
derpool  agt  Kiasom^  4  Sand,  715.)  An  affidavit,  made  by  a  plaintilT  to  a  justice  of 
the  peace,  upon  applying  for  an  attachment  against  a  defendant,  stating  that  the 
application  is  made  on  the  ground  that  the  defendant  '*  has  assigned  or  secreted  his 
property  vnih  intent  to  defraud  his  creditorSf^  although  according  to  tiie  words  of  tho 
statute,  is  insufficient,  unless  the  facts  and  circumstances  stated  therein  are  enough 
to  justify  a  belief  that  the  defendant  has  assigned  or  secreted  his  property  with 
intent  to  defraud  his  creditois.  {^Vosi  agt  WiUard^  9  Barb,  440.)  ^here,  upon  an 
application  for  an  order  of  arrest,  it  is  charged  that  the  d^endant  is  about  to  dispose 
of  his  property  with  intent  to  defrad  his  creditors,  tbe  judge  must  have  legal  evi- 
dence tending  to  convict  tbe  defendant  of  soch  charge  before  granting  the  order. 
The  weight  and  condusivenen  of  such  evidence  is  in  the  discretion,  and  to  be  de- 
cided by  the  judge;  and  his  decision,  like  that  of  a  jury  upon  the  weigbt  of  evi- 
dence, is  condusive.  (Chwrter  agt  McNamaira,  9  How,  255.)  A  defendant,  after 
having  appeared  in  the  action,  by  patting  in  bail  without  objection,  cannot,  in  the 
absence  of  fhiud  or  imposition,  be  permitted  to  object  that  the  affidavit  on  which 
the  order  of  arrest  was  made,  was  insafficient  and  defective.  {Stewart  agt  Howard^ 
15  Barb,  26.)  In  no  ease  is  it  necessary  or  proper  to  set  oot  In  the  complaint  the 
fads  essential  to  obtain  an  order  of  ofirut^  or  to  warrant  an  execution  against  the 
jpersoR,  when  no  such  order  has  been  obtained.  When  an  order  to  arrsst  is  desired, 
or  an  execution  against  the  person  is  wanted,  an  application,  in  either  ease,  is  to  be 
made  to  a  judge  on  affidavit  for  such  order.  In  this  case,  the  complaint  alleged  an 
indebtedness  of  the  defendant,  and  that  the  debt  was  frwdidewOy  eontrad/ed^  and 
prayed  judgment  for  the  amount  of  the  debt  and  InterMt^  and  an  exeoalibn  agaitiMt 
ihe  body  of  tAe  d^endaoii,  A  motion  to  strike  out;  as  inelevant  and  redundant,  that 
part  alleging  the  debt  wav  ihnidulentiy  contracted ;  and  tbe  prayer  for  execution 
against  the  body  was  granted,  with  costs.  {StXdat  agt  Saigey  13  How,  230.)  Where 
an  execution  has  been  issued  against  the  propeity  of  the  defbndant,  and  retomed 
unsatisfied,  and  on  an  allegation  that  the  debt  for  which  the  judgment  was  obtained 
yn%fraifMI/!niQ,y  contrscted^  an  execution  against  the  ferwen  of  the  defendant  cannot 
issue,  unless  it  appean  that  the  a/dio/a  was  one  in  which  the  defendant  might  have 
been  arrested.  And  this  applies  to  aetions  oommeiioed  and  judgments  originallj 
rendered  in  a  justice's  courts  where  transcripts  have  been  filed  in  the  county  or 
common  pleas  court  {Livsey  agt.  Landers,  12  Bow.  25.)  On  an  ap|>lication  for  an 
order  of  atrest^  the  affidavits  to  be  presented  to  the  judge  must  make  out  a  prima 
facie  case  for  the  arrest :  that  is,  the  judge  must  be  satisfied  judicially,  upon  the  force 
and  weight  of  the  etidenoe  produced  by  tiie  affidavits,  that  a  cause  of  action  exists, 
and  that  the  case  is  a  proper  one  for  an  arrest  within  the  provisions  of  the  Code. 
An  affidavit  of  an  arrest  upon  information  and  belief  generally,  is  clearly  insuffi- 
cient But  some  of  the  material  &ota  may  be  stated  upon  information  and  belief) 
where  the  affidavits  state  the  nature,  quality  and  means  of  the  Information,  so  that 
the  judge  can  be  able  to  see  that  this  belief  is  well  founded,  as  was  held  in  Whit- 
b&ek^gt.Soih,{liBbw.P.Rl4Z.)  (CfrandaU  BgL  Bryan^  16  How,  ^S  \  seeOorwintkgt. 
J^eetandf  2  Seld,  560.)  An  arrest  granted  on  an  affidavit  sworn  on  information  and 
belief,  as  to  fects  oocurring  in  a  Ibrdgn  oountry,  will  be  snstaiiwd,  where  the  soqroas 
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of  the  inlbniMtloB  are  stated,  and  a  prima  fade  oaae  U  made  out.  (Ptel  agt.  £1- 
itoti,  16  Som.  481.)  Where  an  appeal  is  taken  from  an  order,  denylne  an  applica- 
tion to  vacate  an  original  order  of  arrest,  made  after  full  hearing  of  both  parties, 
the  olyection,  that  the  affidavits  upon  which  the  original  order  was  granted  were 
mainly  upon  information  and  belief,  can  have  but  little  weight  with  the  appellate 
court,  where  the  principal  allegations  in  such  affidavits  were  not  explained  nor 
denied.     (Uni9n  Sank  agji.  M^,  11  Haw.  868.) 

§  182.  Security  hy  plaintiff  hff ore  order  for  arrest. 

Before  making  the  order,  the  judge  shall  require  a.  written 
undertaking  on  the  part  of  the  plaintiflF,  with  or  without  sure- 
ties, to  the  effect,  that  if  the  defendant  reeover  judgment,  the 
plaintiff  will  pay  all  costs  that  may  be  awarded  to  the  defend- 
ant, and  all  damages  which  he  may  sustain  by  reason  of  the 
arrest,  ndt  exceeding  the  sum  specified  in  the  undertaking, 
which  shall  be  at  least  one  hundred  dollars.  If  the  undertak- 
ing be  executed  by  the  plaintiff,  without  sureties,  he  shall  an- 
nex thereto  an  affidavit  that  he  is  a  resident  and  householder 
or  freeholder  within  the  state,  and  worth  double  the  sum  spe- 
cified in  the  undertaking,  over  all  his  debts  and  liabilities. 

Execution  of  undertakings* — Whether  an  undertaking^  required  on 
granting  an  order  of  arrest,  (g  182,}  is  to  be  executed  by  the  plaintiff  with  sure- 
ties, or  without  tka  plaintiff,  and  one  or  more  sureties  on  his  oehalCis  a  matter 
resting  entirely  in  the  discretion  of  the  judge  who  issues  the  order.  {See  Richard' 
ton  8<^*  Craig,  1  Duer,  666,  adoeree,)  £aA  this  diseretion  cannot  be  called  in 
question,  or  reviewed  on  a  motion  to  discharge  from  arrest.  A  defective  under* 
taking  may  be  amended,  under  the  provision  of  the  Revised  Statutes,  (2  R,  8, 
787,  |g  83, 84,)  and  6  178  of  the  jOode,  on  a  motion  to  discharge  from  arrest.  {See 
Beach  agt  Sauthwortk,  6  Barb,  S.  (7.  JL  178,  to  the  same  effect,)  {Bellinger  aet 
Gardiner,  12  Haw.  381 ;  andsee  Atkineai^  Heams,  8  Ahb,  184.)  Upon  an  appli- 
catioiv  for  an  order  of  arrest  or  an  injundion,  the  judee  to  whom  the  application 
is  made  is  to  require  an  undertaking  on  the  part  of  Uie  plaintiff  with  or  voithout 
mtretits  (which  means  with  or  without  eecurity.)    {Code,  gg  182,  222.)    When  the 


judge,  in  his  discretion,  sees  fit  to  require  security,  it  is  left  to  him  to  satisfy  him 
self  in  respect  to  the  8%^/iciencg  of  such  security ;  tiiat  is,  whether  the  undertaking 
shall  be  sicned  by  one  or  more  sureties.  If  no  security  is  required,  the  plaintiff 
shall  justify  in  the  manner  prescribed.  {Courier  agt.  McNamara,  9  How,  256 ;  and 
to  the  same  effect  see  Ward  u^  Whitney,  4  Seld,  446 ;  contra,  see  Richardson  agt 
Craig,  1  ihter,  66»(.)  The  sheriff  shall  file  with  the  clerk  the  affidavits  on  which 
an  arrest  is  made,  within  ten  days  alter  the  arrest    {Rule  7,  iuprenu  cotxrt) 

§183.  Order  when  made^  and  its  form.  {Amendment  of  1%Q2 
in  italics.) 

The  order  may  be  made,  to  accompany  the  summons,  or  at 
any  time  afterwards,  before  judgment  It  shall  require  the 
sheriff  of  the  county,  where  the  defendant  may  be  found,  forth- 
with to  arrest  him  and  hold  him  to  bail  in  a  specified  sum,  and 
to  return  the  order  at  a  time  and  place  therein  mentioned,  to  the 
plaintiff  or  attorney  by  whom  it  shall  be  subscribed  or  indorsed. 

Bui  said  order  of  arrest  shaU  be  of  no  avails  and  shall  be 
vacated  or  set  aside  on  motion^  unless  the  same  is  served  upon 
the  defendant  y  as  provided  by  law  before  the  docketing  of  any 
judgment  in  the  action;  and  the  defendant  shrill  have  twenty 
days  after  the  service  of  the  order  of  arrest  in  which  to  amwtr 


882  ABum.  [§  184—198 

the  complaint  in  the  aelian^  and  to  move  to  vacate  the  order  qf 
arrest^  or  to  reduce  the  amount  of  hail. 

AcUoBS  «t4er  tUe  statutes.— Th«  Beviaed  Statotet  (IB,  B,  4»%,  %  7) 
require  that  in  acUont  for  penalties,  or  forfeitures  givsn  by  statuto,  the  order 
should  be  indorsed,  referring  generally  to  the  statute  upon  which  the  action  in 
brought    The  amount  of  bail  rests  in  the  diseretion  of  the  judge. 

Jvdirni€Bt  under  this  section  mnstbe  flnalr—The  I83a  sectioB 

of  this  Code  provides  that  the  onier  of  mrett  "  may  be  made  to  accompany  the 
summons,  or  at  any  time  before  j^td^ment,^  Held,  that  the  jud^ent  here  mentioK- 
ad  must  be  aySnoi  and  absolute  judgment,  not  a  ccnditwnal  judgment.  That  ia, 
wliero  a  judgment  entered'by  default  sgainst  a  defendant  is,  on  motion,  opened  ob 
terms,  and  the  defendant  allowed  to  eome  in  and  defend,  the  judgment  in  tne  meaa- 
time  to  stand  as  security,  it  is  not  such  a  judgment  as  prevents  the  defendant'a 
arrest  on  the  original  cause  of  action.    (Union  Bank  agt.  Mott,  16  Sow.  525.) 

§  1 84.  Affidavit  and  order  to  he  delivered  to  sheriff ^  and 
copy  to  defendants. 

Tlie  affidavit  and  order  of  arrest  shall  be  delivered  to  tlie 
sheriff,  who,  upon  arresting  the  defendant,  shall  deliver  to  bim 
a  copy  thereof. 

This  provision  dttrectoiy* — The  provision  of  the  1 84th  section  of  the 
Code,  which  requires  the  sheriff,  upon  arresting  the  defendant,  to  delinr  to  kim 
ike  copy  of  the  order,  is  merely  directory,  and  the  omission  to  deliver  such  copy  at 
most  would  be  an  irregularity,  wMch  might  be  cured  under  section  174.  (Courier 
agt.  McNamara,  9  How,  255.) 

§  185.  Arrests  J  how  made. 

The  sheriff  shall  execute  the  order,  by  arresting  the  defend- 
ant and  keeping  him  in  custody,  until  discharged  by  law ;  and 
may  call  the  power  of  the  county  to*his  aid,  in  the  execution 
of  the  arrest,  as  in  case  of  process. 

§  186.  Defendant  to  he  discharged  on  hail  or  deposit.   ^ 

The  defendant  at  any  time  before  execution,  shall  be  dis- 
charged from  the  arrest,  either  upon  giving  bail,  or  upon  de- 
positing the  amount  mentioned  in  the  order  of  arrest,  as  pro- 
vided  in  this  chapter. 

§  187.  Bail^  how  given. 

The  defendant  may  give  bail  by  causing  a  written  undertak- 
ing to  be  executed  by  two  or  more  sufficient  bail,  stating  their 
places  of  residence  and  occupations,  to  the  effect  that  the  de- 
fendant shall  at  all  times  render  himself  amenable  to  the  pro- 
cess of  the  court,  during  the  pendency  of  the  action,  and  to 
such  as  may  be  issued  to  enforce  the  judgment  therein,  or  if 
he  be  arrested  for  the  cause  mentioned  in  the  third  subdivision 
of  section  179,  and  undertaking  to  the  same  effect  as  that  pro- 
vided by  section  211. 

§§  188, 189.  Surrender  of  defendant. 

At  any  time  before  a  failure  to  comply  with  the  undertak- 
ing, the  bail  may  surrender  the  defendant  in  their  exoneration, 
or  he  may  surrender  himself  to  the  sheriff  of  the  counly  where 
he  was  arrested,  in  the  following  manner : 
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1.  A  cettified  copy  of  the  undertaking  of  tbe  bail  shall  be  de- 
livered to  the  sheriff,  who  shall  detain  the  defendant  in  his  ens- 
tody  thereon,  as  npon  an  order  of  arrest,  and  shall,  by  a  certificate 
in  writing,  acknowledge  the  surrender ; 

2.  Upon  the  production  of  a  copy  of  the  undertaking  and 
sherifT^s  certificate,  a  judge  of  the  court,  or  county  judge,  may 
upon  a  notice  to  the  plaintifi',  of  eight  days,  with  a  copy  of  the 
certificate,  order  that  the  bail  be  exonerated ;  and  on  filing  the 
order  and  the  papers  used  on  said  application,  they  shall  be 
exonerated  accordingly.  But  this  section  shall  not  apply  to  an 
arrest  for  cause  menti6ned  in  subdivision  8  of  section  179,  so  as 
to  discharge  the  bail  from  an  undertaking  given  to  the  effect 
provided  by  section  211. 

S  189.  For  the  purpose  of  surrendering  the  defendant,  the 
bail,  at  any  time  or  place,  before  they  are  finally  charged,  may 
themselves  arrest  him,  or  by  a  written  authority,  indorsed  on  a 
certified  copy  of  the  undertaking,  may  empower  any  person  of 
suitable  age  and  discretion  to  do  so. 

EAmMHtj  of  stiretifMk — Suretiea  in  mi  undertakiog  cannot  raise  the 
question  of  the  Isabilitj  of  their  nrindpal  in  aneflt  The  Code  has  made  no  change 
in  the  law  as  to  the  liat^ilitj  of  sureties.  It  points  out  the  mode  of  exonerating 
theoL  But  their  responribility  after  retnm  of  non  ett  upon  ca,  so.  remains  as  for- 
merlj.  {Gregory  agt  Lwi^  1  Bow.  37.)  It  is  a  question  of  Judicial  discretion,  whe> 
ther  to  allow  a  bond  given  on  a  daim  of  personal  property,  or  for  an  injunction,  to 
remain,  where  one  suretj  has  become  insolvent,  and  the  remainiDg  sure^  solvent, 
or  direct  that  fresh  securitj  be  given.  ( WHM  agt.  Stringtr,  1 6  Hew.  31 0.)  Where 
an  undertaking  was  given  on  discharging  an  attachment  against  a  non-resident  de- 
Ibndant;  subsequently  the  plaintiff  moved  for  other  sureties,  on  the  ground  that 
one  of  tiiem  was  insolvent ;  hdi^  that  the  court  had  no  power  to  order  additional 
sureties  in  such  a  case.    {DudUy  agt  Ooodric\  16  Hiw,  189.) 

ITlieii  esceptodi  bail  naaj  stirreKder.-*Bail  in  an  action  who 
have  been  excepted  to  and  do  not  justi^,  can  surrender  the  defendant  to  the  sheriff, 
iljeenu,  that  such  surrender  can  be  made  by  any  one  of  the  bail  (in  re  Ihyfor, 
7  Bow.  213.) 

§  190.  Bail^  haw  proceeded  agcdnaL 

In  case  of  fltilure  to  comply  witJi  the  undertaking,  the  bail 
may  be  proceeded  against  by  action  only. 

See  Ortgoty  agt  Levi,  7  J3bw.  37. 

§  19L  Baii^  how  exonerated. 

The  bail  may  be  exonerated,  either  by  the  death  of  the  de- 
fendant or  his  imprisonment  in  a  state  prison,  or  by  his  legal 
discharge  from  the  obligation  to  render  himself  amenable  to  the 
process,  or  by  his  surrender  to  the  sheriff  of  the  county  where 
he  was  anerted,  in  execution  thereof)  within  twenty  days  after 
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the  commenoement  of  the  action  against  the  bail,  or  within  suck 

fimher  time  as  maj  be  granted  by  the  court 

discretion  of  court  to  exonerate  itfter  twemtj  days. — 

The  oourt  may,  ia  its  diaoretioii,  exonerate  bail  after  the  lapse  of  twenty  days  from 
the  commencement  of  suit  against  them.  {Gilbert  agt  BuiUdey^  1  DueTf  668.)  A. 
sheriff  *s  privilfige  as  haU  must  be  oommansorate  with  his  liabili^.  Unless  other- 
wise provided,  it  seems  reasonable  that  whenever  bail  given  by  others  can  be  xo- 
llered,  he  should  be.  BaU  in  general  may  snrrender  their  principal  after  jndgmeixt 
and  execution  against  the  person,  and  the  sheriffs  whan  ba^  is  not  excepted  froza 
this  privilege.  Within  twenty  days  after  suit  commenced  against  him,  tne  sheriff 
can  avail  himself  of  the  19lBt  section  of  the  Code,  and  sinrreDder  h&i  principal  in  hla 
exoneration.    (MoGrtgory  agt  WiUeti,  17  Eaw,  439.) 

§  192.  Delivery  (>f  undertaking  to  plaintiffs  and  Us  acceplance  or 
rqedum  hy  him. 

Within  the  time  limited  for  that  ptirpofle  the  sheriff  shall 
deliyer  the  order  of  arrest  to  the  plaintiff  or  attomey  by  whom 
it  is  subscribed,  with  his  return  indorsed,  and  a  certified  copy 
of  the  undertaking  of  the  bail.  The  plaintiff,  within  ten  days 
thereafter,  may  serve  upon  the  sheriff,  a  notice  that  he  does  not 
aooept^e  bail,  or  he  shall  be  deemed  to  have  accepted  it^  and 
the  sheriff  shall  be  exonerated  from  liability. 

§  193.  Notice  of  jicsiification.    New  undertaking^  if  oilier  hqH. 

On  the  receipt  of  such  notice,  the  sheriff  or  defendant  may, 
within  ten  days  thereafter,  give  to  the  plaintiff  or  attorney  by 
whom  the  order  of  arrest  is  subscribed,  notice  of  the  justification 
of  the  same,  or  other  bail,  (specifyiog  the  places  of  residence  and 
oecupation  of  the  latter,)  bdbre  a  judge  of  the  court|  or  county 
judge,  at  a  specified  time  and  place ;  the  time  to  be  not  leas  than 
five  nor  more  than  ten  days  thereafter.  In  case  other  bail  be 
given,  there  shall  be  a  new  undertaking,  in  the  ioroa  pfiosoribed 
in  section  one  hundred  and  eighty-seven. 

§  194.  Qualijicatian  of  bail  ' 

The  qualifications  of  bail  must  be  as  foUowB : 

1.  Each  of  them  must  be  aiesidaDt  aod  honsehcdder  or  free* 
holder,  within  the  state. 

2.  They  must  each  be  worth  the  amount  q)ecified  in  the 
order  of  arrest,  exclusive  of  property  exempt  from  execution, 
but  tl^e  judge,  or  a  justice  of  the  peace  on  justification,  may 
allow  more  thitn  two  bail  to  justify  severally  in  amounts  leas 
than  that  expressed  in  the  ordar,  if  the  whole  justification  be 
equivalent  to  that  of  two  suf&cient  bail. 

An  attorney  Is  disauallfled  from  becoming  bail.— Section 
194  of  the  Code  is  merely  declaratory  of  the  practice  in  respect  to  bidl,  existing  at 
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the  time  the  Code  wm  enaeted.  It  prescribes  the  qualiflcatioiw  essential  to  soffi- 
•ient  bail,  bat  does  not  affeot  the  rule  hy  which  yarious  classes  of  persons,  although 
pendents  and  freeholders,  and  with  ibe  requisite  sum,  were  disqualified.  And  an 
attomej  is  now,  as  before  the  Oode,  disqualified  from  becoming  batL  (ifilei  agt 
Clarke,  2  Bomo.  709 ;  aind9«&  MerriU  agt  Thompson^  1  EiU.  669.) 

§  195.  Jusiificaiion  of  bail. 

For  the  purpose  of  justification,  each  of  the  bail  shall  attend 
before  the  judge,  or  a  justice  of  the  peace,  at  the  time  and  place 
mentioned  in  the  notice,  and  may  be  examined  on  oath,  on  the 
part  of  the  plaintiff,  touching  his  sufficiency,  in  such  manner  as 
the  judge  or  justice  of  the  peace,  in  his  discretion,  may  think 
proper.  The  examination  shall  be  reduced  to  writing  and  sub- 
scribed by  the  bail,  if  required  by  the  plaintiffi 

TTliere  to  Inttlffy.^Whenerer  bail  are  required  to  justify,  thej  shall  jus- 
tify wHhintfae  conaty  where  the  defendant  shall  hare  been  aExeated,  or  where  the 
ball  reeide.    {Ruie  6  Suprem§  Court) 

§  196.  Allowance  of  haxL 

If  the  judge  or  justice  of  the  peace  find  the  bail  sufficient,  he 
shall  annex  the  exanrinatioii  to  the  undertaking,  •  indorse  his 
allowance  thereon,  and  cause  them  to  be  filed  with  the  clerk ; 

and  the  sheriff  shall  thereupon  be  exonerated  from  liability. 

'Wliere  one  surety  becomes  iii8olYeiit.*-Xt  is  a  question  of  judi- 
cial discretion,  whether  to  allow  a  bond  given  on  a  claim  of  personal  property,  or 
for  an  injunction,  to  remain,  where  one  surety  has  become  insolvent)  and  the  remain- 
ing surety  solvent,  ot  dfrect  that  fresh  security  be  given.  (  WiXkU  agt  Stringer,  16 
Bow.  310.)  Where  an  undertaking  was  given  on  discharging  an  attachment  against 
a  non-reeident  defendant;  and  subsequently  the  plaintiff  moved  for  other  sureties^ 
on  the  grouhd  that  one  of  them  was  iasolveofc,  heU  that  the  oourt  had  no  power  to 
order  additional  sureties  in  soeh  a  case.    {Dudley  agt  Goodrich,  16  Mow.  189.) 

§  197.  Deposit  of  money  with  sheriff. 

The  defendant  may,  at  the  time  of  his  arrest,  instead  of  giving 
bail,  deposit  with  the  sheriff  the  amount  mentioned  in  the  order. 
The  sheriff  shall  thereupon  give  the  defendant  a  certificate  of  the 
deposit,  and  the  defendant  shall  h6  discharged  out  of  custody. 

§  198.  Payment  ofmon^  into  court  by  sheriff. 

The  sheriff  shall,  within  four  days  after  the  deposit,  pay  the 
same  into  court ;  and  shall  take  Irom  the  officer  receiving  the 
same,  two  certificates  of  such  payment,  the  one  of  which  he  shall 
deliver  to  the  plaintiff,  and  the  other  to  the  defendant.  For  any 
default  in  making  such  payment,  the  same  proceedings  may  be 
had  on  the  official  bond  of  the  sheriff  to  ooUect  the  sum  depoa* 
ited,  as  in  other  oaaes  of  delinquency. 

§  199.  SubsOkUing  bail  for  ckposii. 

If  money  be  d^Kisittd,  as  provided  in  the  last  two  sectionsi 
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bail  may  be  giren  and  justified  upon  notioe,  as  ptescribed  in 
seotion  193,  any  time  before  judgment;  and  thereupon  the  judge 
before  whom  the  justifioatiou  is  had,  shall  direct^  in  the  order  of 
allowanoe,  that  the  money  deposited  be  refunded  by  the  sheriff 
to  the  defendant^  and  it  shall  be  refiinded  accordingly. 

§  200.  Money  deposited^  how  applied  or  disposed  of. 
Where  money  shall  hare  been  so  deposited,  if  it  remain  <m 
depont  at  the  time  of  an  cmler  or  judgment  for  the  payment  of 
money  to  the  plaintiff,  the  clerk  shall,  under  the  direction  of  the 
court,  apply  the  same  in  satisfaction  thereoi^  and  after  satisfying 
the  judgment^  shall  refund  the  surplus,  if  any,  to  the  defendant. 
If  tiie  judgment  be  in  favor  of  the  defendant^  the  clerk  shall 
refiind  to  him  the  whole  sum  deposited  and  remaining  unapplied* 

§  20L  Sheriffs  when  Ivahle  as  bail;  and  his  discharge  from  Ua- 
biUiy. 

If|  afler  being  anested,  the  defendant  escape  or  be  rescued,  «r 
bail  be  not  given  or  justified,  or  a  deposit  be  not  made  instead 
thereof  the  sheriff  shall  himself  be  liable  as  baiL  But  he  may 
discharge  himself  from  such  liability,  by  the  giving  and  justifi- 
cation of  bail  as  provided  in  sections  198,  194, 196  and  196,  at 
any  time  before  process  against  the  person  of  the  defendant^  to 

enforce  an  order  or  judgment  in  the  action. 

Inhere  slierifff  Imc^hms  lteMe«^WlMn  the  bftSl  siven  for  a  defend- 
ant upon  his  arreet  are  excepted  to  and  do  not  juatuy— and  no  odier  bail  are  given 
—nor  a  depoeit  made,  the  eheriff  hiaeelf  becomes  liable  as  baiL  At  anj  time  be- 
fore process  against  the  person  of  the  defendant  is  issued,  the  sheriff  maj  diechaige 
himself  iW>m  sooh  liability  by  the  glrinff  and  josttfioatieo  of  bail,  but  not  after  siieh 
process.  The  putting  in  of  such  bail  ainer  such  process,  and  an  order  exonerating 
such  bail  upon  a  surrender,  held  unneoeessry  and  inoperstire^  exoept  as  a  means  St 
getting  the  originsl  defendant  into  custodj.  But  the  dierifl;  although  his  liabiU^ 
Of  haU  is  fixed  by  such  return  of  a  eo.  «cl  **  not  found,"  is  only  liable  oi  M(  and  he 
has  the  same  right  to  relief  within  twenty  days  alter  action  broogfat  sgatnst  him,  sa 
is  given  to  bail  by  seotion  181  of  the  Code;  and  upon  obtaining  the  lawlVil  enstody 
of  the  defendant,  so  that  he  may  be  held  in  execution  of  process  against  his  person, 
he  may  be  discharged  feom  his  liability.  {BwJanom  agt  Ckmiky^  9  Bow.  180.) 
Where  a  defendant  is  discharged  from  arrest  on  giving  biul  to  the  sheriff,  and  the 
baa  subsequently  feU  to  jusCiiy,  the  Asrt/,  by  the  SOlst  seotion  of  the  Ooda,beooiMa 
liable  gm  60^  and  is  entitled  to  the  same  ri^ta  snd  powers  as  the  defendant's  baiL 
He  may,  therefore,  as  bail,  arrest  the  defendant  and  surrender  him  in  the  action; 
and  for  this  porpose  no  process  is  neoessaiy.  {See  Brnkmem  agt.  Cbmiey,  9  Sim, 
180;  OairpetiU€re^WmU,\tid,4m.)  It  is  not  within  the  province  of  the  court 
to  order  a  sheriff  to  take  bail  for  the  jail  liberties,  nor  to  pass  upon  the  soAdency 
of  ioch  baiL    {Sartoe  agt  Jferstgnst,  9  JBbv.  188.) 

§  202.  Proceedings  on  judgment  against  sheriff. 
If  a  judgment  be  recovered  against  the  sberi£^  upon  his  lia- 
bility as  bail,  and  an  execution  thereon  be  xetuxned  unsatisfied, 
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in  whole  or  in  part,  the  same  proceedings  may  be  had  on  the 
official  bond  of  the  sheriff  to  collect  the  deficiency,  as  in  other 
cases  of  delinquency. 

§  20S.  Bail  liable  to  sheriff. 

The  bail  taken  upon  the  arrest,  shall,  unless  they  justify,  or 
other  bail  be  given  or  justified,  be  liable  to  the  sheriff  by  action, 
for  damages  which  he  may  sustain  by  reason  of  such  omission. 

§  201.  Motion  to  vacate  order  of  arrest  or  reduce  bail. 
A  defendant  arrested  may,  at  any  time  before  judgment,  apply 
on  motion  to  vacate  the  order  of  arrest  or  to  reduce  the  amount 

of  baiL 

Hour  motion  to  vacate  arrest  made.— An  i4>plioation  to  raoste 
or  modify  an  order  ofarr^  when  made  to  the  judge  who  granted  the  order,  ii  a 
mMm  within  the  terms  of  section  401,^-an  ex  parte  motion,  which  the  judge  can 
grant  within  the  terms  of  section  324.  But  such  an  application  to  any  other  judge 
must  be  made  to  the  eourt,  on  notice^  in  tiie  same  manner  in  which  other  motioos  are 
made.  The  legislature  never  intended  to  impose  upon  the  judges  the  duty,  or  con- 
fer the  right,  to  review  ai  chamber*  each  others'  ex  parte  orders.  {Cayuga  Co,  Bank 
agtL  Watfieid,  13  Sow.  439.) 

notion,  after  Justiffication  of  bail.— Alter  a  defendant  has  put  in 
mad  justified  baUf  he  cannot  move  for  a  discharge  from  the  arrest.  This,  however, 
applies  only  to  those  stages  of  the  action  which  precede  the  judgment.  If  an  execu- 
tion be  issued  against  the  defendant's  person,  he  may  move  to  set  it  aside  as  not 
warranted  by  the  facts:  and  it  would  be  no  answer  to  his  application  to  say  that 
be  had  allowed  himself  to  be  arrested  by  preliminary  process.  (Bridgewater  Paint 
do.  agt.  Mesemore,  15  Eaw.  12 ;  and  9ee  Vale  agt.  BadcUffj  id.  71.)  After  judgment 
and  execution  issued  againBt  the  person  of  a  defendant,  he  is  too  late  to  move  to 
vacaJte  the  order  of  arrest  obtained  in  the  action ;  or  which  is  the  same  thing,  to  move 
for  an  order  setting  aside  the  execution  and  a  discharge  from  arrest  {Croweil  agt. 
AviTO)  17  Sow.  68.) 

§  205.  Affidavits  on  motion. 

If  the  motion  be  made  upon  affidavits  on  the  part  of  the  de- 
fendant, but  not  otherwise,  the  plaintiff  may  oppose  the  same  by 
affidavits  or  other  proo&y  in  addition  to  those  on  which  the  order 

of  arrest  was  made. 

If  lien  defendant  may  move  to  vacate  arrest.— The  de- 
fendant, if  arrested  and  held  to  bail  unjustly,  is  not  thereby  deprived  of  freeing 
himself  from  arrest  before  the  determination  of  the  action.  He  can  move,  the 
court  granting  the  order,  to  vacate  it  upon  his  own  as  weU  as  upon  the  affidavit 
of  others.  And  if)  a^r  hearing  the  affidavits  of  both  parties,  it  shall  appear  that 
there  was  no  just  ground  for  the  arrest,  the  court  will  vacate  the  order  with  costs 
of  the  motion,  if  the  case  should  be  a  proper  one  for  the  granting  of  costs.  This 
determination  in  his  favor  would  not  only  liberate  him  from  arrest  for  the  time  being, 
but  would  be  an  adjudication  in  his  favor,  that  it  was  not  a  case  where,  by  the  pro- 
vision of  section  179,  he  might  have  been  arrested.  (Corwin  agt  Freekmdf  2  Sdd. 
6S5.)  A  defendant  who  has  been  arrested  under  an  order  in  an  action  upon  con- 
tract, and  has  not  been  bailed,  maymove  to  vacate  the  order  at  any  time,  befqre  he 
has  been  charged  in  execution.  (WUmerding  agt.  Moon,  8  Sow.  213 ;  iSL  C,  1  Duer^ 
645.)  After  a  defendant  has  put  in  and  justified  baUf  he  cannot  move  for  a  dis- 
charge flrom  the  arrest    This,  however,  applies  only  to  those  stages  of  the  action 
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which  precede  fhejttdgfMwL  If  an  execution  be  Issned  against  the  defencUat^e  per- 
son, he  may  move  to  set  it  aside  as  not  warranted  hy  the  facts :  and  it  wonid  be 
BO  answer  to  his  application  to  saj  that  he  had  allowed  himself  to  be  arrested  hj 
preliminaiy  process.  {Bridgewater  Paint  Co,  agtl  Mesamort,  16  How,  12 ;  cmd  see 
Dak  agt.  Raddiff^  id.  *!1 ;  OroweU  agt.  BrQum,  17  How.  66.)  A  motion  to  vaiSatetai 
order  of  arrest  can  only  be  made  now  before  judgment.  {Soberis  agt.  Carter,  IT 
Bow,  479.) 

When  appearance  a  pralrer  of  privilege.— A  person  not 
liable  to  arrest  in  a  civil  suit  waives  his  privilege  bj  puttiog  in  bail.  A  defendant, 
after  having  appeared  in  the  action,  bj  putting  in  bail  without  objection,  cannot,  in 
the  absence  of  fraud  or  imposition,  be  permitted  to  object  that  the  affidavit  on  which 
the  order  of  arrest  was  made  was  insufficient  and  defective.  {Stewart  »gL  Edward^ 
U  Barb.  26.) 

Where  snfileient  can«e  of  actli^n  exi§tk-^Where  an  order  of 
arrest  is  granted  on  showing  that  a  suffident  cause  of  action  exists,  (gS  179  and  181,) 
the  defendant,  upon  affidavits,  (§§  204  and  205,)  is  not  entitled  to  nave  the  order 
vacated,  upon  the  ground  that  no  special  cause  for  requiring  bail  is  set  up  in  the 
plaintiff's  affidavit  upon  which  the  order  was  granted.  The  reasons  whicii  would 
have  justified  the  holding  of  a  defendant  to  bail  under  the  former  practice,  are  not 
now  required  to  be  Stated;  where  a  miffieuiU  canue  of  action  (%%,  179  and  181)  is  set 
forth.  (Baker  agt  Swackhamer^  6  Bow.  261 ;  and  see  ffaihom  agt  BaU^  4  Ahb,  227 ; 
Mder$  agt  Mbrro,  17  Bow^  280.)  But  where  an  order  of  arrest  was  obtained  against 
the  defendant  for  monej  received  in  a  fiduciary  capacity,  and  subsequently  the 
complaint  was  served,  which  contained,  in  addition  to  the  cause  of  action  on  which 
Uie  arrest  was  founded,  a  cause  of  action  on  contract  for  whidi  the  defendant  could 
not  be  arrested,  although  the  two  causes  of  action  might  be  jobed  in  the  same 
coDjplaint  ZTe^  that  the  order  of  arrest  could  not  be  sustained.  The  Code  does 
not  contemplate  or  embrace  distinct  causes  of  action,  for  ohty  one  of  which  a  de- 
foudant  can  be  arrested.  When  the  plaintiff  unites  two  such  causes  of  actioni  he 
waives  the  order  of  aneet    {Lambert  agt  Snow,  17  Bow,  617.) 

When  defendant  not  estopped  from  qnettionfnff  right 
to  arrest. — ^The  giving  baii  to  the  ^erifi  by  the  defendant,  to  procure  his  dis* 
charge  fh)m  immediate  custody,  does  not  estop  him  fhnn  subsequently  questioning 
the  right  of  the  plaintiff  to  the  order  of  arrest.  If  the  Code  does  not  restrict  tl^ 
right  of  the  party  to  move  to  the  time,  during  which  the  proceedings  in  the  action 
are  in  fieri^  then  there  is  no  limit  to  that  right  ^auds  are  various,  and  diversified 
in  character  and  dicumstaDoes;  and  the  plsintiff,  in  making  application  for  an 
order  of  arrest,  must  specify  and  eatablish  the  particular  fraud  relied  upon  as  the 
foundation  of  the  order.  The  plaintiff  cannot,  under  the  205th  section  of  the  Coda 
set  up  a  ground  for  retaining  the  order  of  arrest  not  put  forth  as  the  original  ground 
of  the  order.  {Cody  agt.  Edmonds^  12  Bow.  197 ;  and  see  GeUer  agt.  SeiaaSf  4  Abb. 
104.)  A  defendant,  by  procuring  bail  on  his  arrest,  unless  he  does  so  voluntarily, 
does  not  waive  his  objections  to  the  legality  of  the  arrest  Nor,  ii  seems^  under  the 
Code,  does  obtaining  time  to  answer  the  complaint  have  that  effect  Though  relief 
may  be  denied  on  the  ground  of  Uuhes.    {The  Cbk  Ins.  Co.  agt  Foree,  8  Bow.  363.) 

miotlon  to  vacate  arrest.  Is  a  partial  trial.— The  Code,  now, 
permits  the  jHirtuil  trial  of  a  cause  upon  a  motion  to  discbarge  an  arrest  (§§  204, 
205 ;  jee  also  Cotvnn  agt.  I¥e«iand,  2  Selden,  665.)  The  principle  upon  which  the 
court  is  to  act  in  such  cases  is,  that  the  inquiry  is  to  be,  whether,  upon  the  whole 
case  as  presented,  a  verdict  ought  to  be  given  by  a  jury,  or  a  judgment  by  a  single 
judge,  for  the  plaintiff  or  defendant?  If  the  questions  are  doubtful,  then  the  plaintiff 
has  not  made  out  his  case,  and  the  defendant  should  be  discharged.  The  principle 
is  similar  to  the  doctrine  of  a  court  of  equi^  upon  a  motion  to  dissolve  an  injunction, 
or  discharge  a  ne  egceai.  {Eemandez  agt.  Camobelif  10  Bow.  433 ;  see  also  M^nMic 
of  Mexico  agt.  Arrangois,  11  Bow.  1;  affirmed  at  general  term,  11  Bow.  676;  ace  Cor- 
win  agt  Freeland,  2  SeJd,  266.)  By  the  provisioDs  of  the  204th  and  205th  sections 
of  the  Code,  the  question  upon  every  motion  to  vacate  an  order  of  arrest  is,  whether 
upon  the  whole  case,  as  made  by  the  affidavits  on  both  sides,  the  court,  if  called 
upon  to  act  upon  the  application,  as  res  nova,  would  grant  the  order  of  arrest  If 
it  would,  then  the  motion  to  vacate  should  be  denied.  But  %  aller  hearing  both 
parties  upon  the  question,  it  should  appear  that  a  case  for  arrest  had  not  been  made 
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€ia%  the  order  shoald  be  vacated.  (GJuipin  agt  SeeUy^  13  Eow.  490 ;  and  tee  Moen 
agt  ifbrro,  IT  How.  280.)  OtL  %  motion  to  djschai^  from  arrest^  if  the  judge  upon 
the  whole  eaee^  as  if  it  were  rea  ikwo,  is  flollj  aatisfted  that  a  fraud  has  been  oom- 
mittad  by  the  defendant  in  contracting  the  debt  for  which  the  action  is  brought,  he 
should  of  course  retain  the  order  and  deny  the  motion.  The  rule  in  such  a  case  is 
well  stated  bj  Judge  Habsbb,  in  Ghofiin  agt  iSReefey,  (13  How.  490.)  But  what 
Bball  the  judge  do  in  case  of  doubt,  where  the  motion  is  made  and  opposed  upon 
the  original  and  new  affidavits,  and  Chej  are  directly  contradictory  ?  Judge  Hoir- 
MAK,  in  Hemattdei  agt.  OarnobeU^  (10  How.  449,)  has  undoubtedly  stated  the  true 
role,  if  the  whole  question  is  to  be  considered  as  res  niovcL,  That  is,  "  if  the  question 
is  doubtful,  then  the  plaintiff  has  not  made  out  his  case,  a&d  the  defendant  should 
be  discharged."  And  yet  it  seems  to  be  hardly  safe  or  proper  to  diqtose  of  these 
motions  upon  this  ground — that  is,  a  simple  denial  of  Che  ground  upon  which  the 
arrest  is  ordered.  The  safest  and  best  course  in  such  oases  is  to  refer  the  affidavits 
to  a  refereCi  and  require  the  parties  to  submit  to  an  oral  cross-examincUion  in  respect 
to  the  frauds  stated  in  the  affidavits,  with  leave  to  either  party  to  call  and  examine 
other  witnesses  on  the  question,  that  the  court  may  ascertain  the  truth.  (Barron 
agt  San/on^  14  How.  443.)  Gonirct,  see  Frost  agt.  MeCarffer,  (14  How.  131,)  where 
it  was  held  that,  when  it  is  established  that  there  is  a  class  of  cases  in  which  the 
defendant  may  be  arrested  upon  facts  aliunde  the  cause  of  action,  it  follows  that, 
upon  a  motion  to  vacate  the  order  of  arrest,  the  court  or  judge  must  pass  upon  the 
issue  raised  by  the  affidavits.  Such  issue  is  outside  of  the  issue  raised  in  the  action, 
and  cannot  be  presented  to  a  jury.  Bilt  in  those  cases  where  the  &ctB  constituting 
the  cause  of  adixmy  and  authorizing  the  airrest^  a/re  the  same,  a  jury  upon  the  trial  of 
the  issues,  will  pass  upon  them :  and  unless  there  is  a  very  decided  preponderance 
of  evidence  in  favor  of  the  defendant  upon  the  motion  to  vacate  the  order  of  arrest, 
or  unless  the  facts  show  clearly  that  the  plaintiff  has  no  cause  of  action,  the  court 
ought  not  to  vacate  the  order,  and  thus  "  put  a  slur  upon  the  plaintiff's  cause, 
which  ought  to  come  down  fairly  for  trial  without  prejudice." 

Wliere  anr«tt  hat  been  made  through  fraud  and  deceit. 

A  defendant  wiU  be  discharged  if  it  appears  the  arrest  was  effected  by  enticing 
him  within  the  bailiwick  of  the  sheriff  in  whose  hands  the  process  was,  by  means 
of  false  representations.  (QoupH  agt  Simonaon^  3  Ahb.  474;  see  Carpefnier  %fg^ 
JBpoofteTf  2  Sand,  711.)  On  a  motion  to  vacate  an  order  of  arrest,  the  court  ^1 
weigh  the  evidence  on  both  sides  to  determine  whether  it  ^all  stand.  (Falconer 
agt  EHas,  1  CodsBep.  K  iSL  156;  see  ifan^agt  Paiterson^  3  Oode  R  89.)  Motion 
to  vacate  order  of  arrest  denied,  though  it  was  admitted  that  an  attachment  pro- 
oeeding  between  the  same  parties,  and  for  the  same  cause  of  action,  was  pending, 
and  a  small  amount  of  property  garnished  in  Arkansas.  (Lithaner  agt.  Ihtmert  I 
Oode  R  K  S.  210.) 

Cenditioiial  disehhrffe  In  discretion  of  the  court.— In  va> 

eating  the  order,  the  court  will,  in  its  discretion,  make  it  conditional,  on  the  defend- 
ant's stipulating  not  to  bring  any  action  by  reason  of  his  arrest  under  it  {IferchaTifs 
Bank  of  New-Haisen  agt  DwigM^  13  How.  3tl ;  and  see  Norlham  Railway  of  France 
agt  CfarpmOieff  kL  305 ;  Alden  agt  Sarson^  4  Abb.  104;  Oroden  agt  Drew^  3  Duer, 
655.) 


Chaptsb  II. — Claim  and  delivery  of  per$(mal  property, 

SecTIOK  206.  Delivery  of  personal  property^   when  it  may  be 

ehbtTned. 

207.  Affidavit  and  ita  requisites. 

208.  Bequisiiion  to  sheriffs  to  take  and  deliver  ffie  prop* 

erty. 

209.  Security  on  the  part  of  the  plaintiff,  and  justification. 
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Section  210.  JSxception  to  8uretie$  and  proceedings  thereon  or  on 

failure  to  except 

211.  Defendant  when  entiiled  to  re-delivery. 

212.  Juetifioation  ofdefmdanie  aureties. 
218.  QiLaiiJiccUion  and  juetifioation  ofeur^iee. 

214.  Property^  how  taken  when  concealed  in  building  or 

indoeure. 

215.  Property^  how  JcepU 

216.  Claim  of  property  by  third  person. 

217.  Notice  and  cyffidavity  when  cmd  where  to  be  fled, 

§  206.  Delivery  of  personal  property^  when  it  may  be  claimed. 

The  plaintiff,  in  an  action  to  recoyer  the  possession  of  person- 
al property,  maji  at  the  time  of  issuing  the  summons,  or  at  anj 
time  before  answer,  claim  the  immediate  delivery  of  such  prop- 
erty as  provided  in  this  chapter. 

Oeneral  requisites.— The  '^daim  and  d^Toiyof  penooal  propertj"  un- 
der the  Code  is  a  subititate  fw  replevin  as  heretofore  eadated  under  the  Rertoed 
Statutes ;  wliich  was  a  possessory  action  against  penonal  property,  or  for  damages 
for  its  detention ;  and  in  its  application  to  the  disposal  of  property  limited,  to  a 
removal  of  it  mode  to  aooid  the  atrvie$  o/ihe  writ,  {Naberit  agt  Bandd,  6  Bow,  3t1 ; 
S,  (7m  3  Scrnd,  707.)  An  action  to  reoover  the  possession  of  personal  property  can 
now  be  brought,  in  the  cases  where  replevin  would  lie,  under  the  BcTised  Statutes. 
The  object  of  this  action  is  the  recovery  of  the  property  in  ipecU ;  and  if,  h^ore  siitf 
brought,  the  defendant  unconditionally  oflbra  to  lestore  the  property,  the  object  is 
already  attained,  and  the  suit  is  wboUy  unnecessary.  Such  oflTer  is  equivalent  to  a 
lender  before  suit  brought  Although,  in  such  actions,  damagee  are  recovered  fiir 
the  wrongftil  detention,  yet  they  are  merely  insidents  to  the  action.  (iSoea^e  agk. 
Perkins,  11  ffow,  17.) 

I>ef eiidant  nivst  have  possession  or  eontrol  of  the  prop- 
erty •—To  sustain  an  action  for  the  wrongftd  detaining  of  personal  property, 
and  for  delivery  thereof,  it  must  appear  that,  at  the  time  of  the  commencement 
of  the  action,  the  defendant  had  such  control  over  the  property,  that  he  might 
have  delivered  the  possession  to  the  pUuntid  A  wrongiU  withholding  implies 
a  power  to  deliver.  {Shoood  agt  Smith,  9  Mow.  626.)  Where  the  cauae/]f  ac- 
tion alleged  in  a  complaint,  is  one  accruing  to  the  plaintiff  by  the  unlawM.con- 
version  of  property  when  he  was  the  owner  of  it,  and  not  one  which  accrued 
to  a  former  owner  of  the  property,  by  a  conversion  during  his  ownership,  and 
which  has  been  asngned  to  the  pUuntifi;  the  plaintiff  cannot  avail  himself  of  a 
conversion  by  the  defendant  while  another  perMn  was  the  owner,  and  before 
the  sale  of  the  property  by  him  to  the  plaintifll  A  refusal  to  comply  with  a  de- 
mand is  only  evidence  of  a  conversion  where  an  ability,  at  the  time,  to  comply 
with  it  is  proved.  A  demand  of  property  after  the  sale  thereof  to  the  plaintiff 
\}j  the  former  owner,  and  the  disclaimer,  by  the  person  of  whom  the  demand  is 
BDusde,  of  any  knowledge  of  the  property,  and  his  omission  to  deliver  i^  it  having 
been  previously  lost  or  stolen,  and  he  not  having  possession  thereof  at  the  time,  is 
not  evidence  of  a  conversion.  (Bowman  agt.  Eaton,  24  Barb,  528.)  An  action  to 
^'reeover  possession  of  personal  property  and  damages  for  its  detention, '*  cannot  be 
maintwned,  where  the  defendant  has  not  the  possession  of  the  property,  either  in 
law  or  in  £act,  at  the  time  of  the  commencement  of  the  suit  {Thie  agrees  with  the 
decision  in  Boberts  agt  Randall,  3  San^,  Supr.  C,  B.  707,  and  6  Eow,  Pr.  B,  327.) 
This  action  under  the  Code^  takes  the  place  of  replevin  under  the  Revised  Statutes^ 
and  is  intended  to  operate  only  on  the  party  in  possession.  And  while  the  party  is 
in  poBseasion,  it  is  a  concurrent  remedy  for  trespass  and  trover.    {Brockway  agt 


" 
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Sumt^f  8  Row.  1 88 ;  iS  C,  13  Barb.  34t.)  But  an  action  to  recoTer  the  poMeaslon 
of  peiBonal  property  can  be  maintained,  notwithstanding  the  defendant  bae  wrong- 
foil/  parted  with  the  poaaession  of  the  property  before  the  suit  was  commenced. 
(BroAway  agt.  Bumap,  16  Barb.  309.)  In  an  action  for  the  recoreiy  of  the  pos* 
aesalon  of  personal  property,  the  defendant  is  liable  to  be  arrested  if  the  property 
haa  been  removed,  eonoealed  or  disposed  of  so  that  it  cannot  be  found  by  the  sheriff; 
and  it  ia  not  necessary,  in  order  to  Justify  such  arrest,  to  show  that  such  removal, 
ko^  has  been  done  feloniously,  fraudulently,  or  in  bad  fiuth.  It  is  enough  simply 
to  show  that  it  has  been  removed,  Ac.,  beyond  the  power  of  the  sheriff  to  take  it. 
(CMt,  §  lt9.)  {Van  Jfut  agt  Oonover,  6  Bow.  148.)  Though  before  the  Code^  the 
sheriff  oould  not  be  made  a  trespasser  for  taking  the  goods  from  the  possession  of  a 
third  person,  described  in  the  writ  of  replcTin,  from  a  person  claiming  to  be  the 
owzMT ;  yety  in  the  action  under  the  Code,  he  can  only  take  the  property  described 
in  the  affidavit  of  the  pUuntiS^  when  it  is  found  ua  the  possession  of  the  defendant. 
{King  agt  (hwer,  4  I>utr,  431.) 

lB¥hen  plaintiff  must  elect  betireen  arrest  an4  pa»- 
Beealoii  of  the  property* — In  an  action  to  reoover  possession  of  personal 
IMoperty,  the  plaintiff  cannot  have  the  defendant  arrested  and  held  to  bMl  under 
■eotion  179  of  the  Code,  and  have  property  delivered  to  him  before  judgment  in 
the  action.  He  has  his  election  to  proceed  under  chap.  2,  tiUe  1  of  the  Code,  to 
recover  possesssion  of  the  property,  or  to  recover  damages  for  the  taking  or  deten-' 
tion ;  and  having  made  his  election,  he  must  abide  by  it  He  cannot  commence  his 
action  and  hold  Uie  defendant  to  bail,  and  have  a  deliveiy  of  the  property  too,  pend- 
ing the  litigation.  {Ohappd  agt  SMfmeTf  6  Bow.  338.)  A  complaint  is  bad  on  de- 
munrer  whSsh  alleges  the  taking,  detention  and  eonvoraion  of  personal  property,  and 
oiaima  not  only  damages  for  the  oonvenion,  but  also  a  re-delivery  to  the  plaintiff.  A 
plaintiff  cannot  so  fraume  his  complaint  as  that,  if  he  fails  to  reoover  the  possession 
of  the  property,  he  can  recover  damages  for  the  conversion.  {MaxweU  agt  Ibmamy 
T  Bow.  236.)  Where  a  complaint  alleges  a  cause  of  action,  for  wrong^lly  taking, 
carrying  away  and  converting  to  the  use  of  the  defendants  a  horse ;  and  demand 
relief  for  a  judgment  of  $1,600  besides  costs,  the  acUon  is  for  damages  and  not  io 
reanw  ap^eifie  properlf.  An  ardor  of  arreei  of  the  defendant  obtained  in  such  ac* 
tion  noddT  subdivision  3  of  section  179  of  the  Code,  cannot  be  upheld,  because  it 
can  only  be  granted  under  that  provision  when  the  action  is  to  recover  the  pos- 
seaaioa  of  personal  property.    {Seymour  agt.  Van  (7itiwi,  18  Bbw.  94.) 


Proof  of  value  of  property  elaimed.— The  court  will  not  set 
aside  the  proceedings  in  an  action  to  deliver  the  document  in  writing,  on  the  ground 
that  the  paper,  on  its  foce,  has  no  value,  if  evidence  be  given  on  Sio  trial  to  prove 
value.    (Knehue  agt  WiUiamiy  1  Jher^  597.) 

Right  of  action  assignable. — ^A  right  of  action  for  the  wrongfol 
taking  and  confersion  of  personal  property  is  asrignaMe;  and  under  the  provisions 
of  the  Code  of  Procedure^  the  assignee  can  reoover  upon  the  same  in  lus  own  name. 
An  assignment  by  a  person  of  all  his  property  and  estate,  transfers  a  right  of  action 
existing  in  his  fovor  for  the  tortious  conversion  of  personal  property.  {McKu  agt 
Judd,  2  Kaman,  622.) 

I>lscontlnnance  and  dismissal  of  complaint*— After  issue 
Joined  in  an  action  to  recover  the  possession  of  personal  property,  and  a  stipulation 
to  try,  the  plaintiff  again  neglected  to  bring  the  eause  to  triaJ,  but  entered  a  rule  to 
^tisoontinue,  and  tendered  the  costs.  Bdd,  that  the  defendant  could  not  move  for 
the  dismissal  of  the  complaint  and  a  judgment  for  a  return,  ^  His  remedy,  since 
the  Code,  is  to  notice  the  cause  for  trial  and  then  take  such  judgment  as  the  case 
may  require.  The  plaiotiff  in  such  action,  where  the  property  has  been  delivered  to 
him,  and  after  issue  upon  a  plea  or  answer  entitling  the  defendant  to  a  return,  &c., 
cannot  discontinue  the  suit  by  an  entry  of  a  rule  and  payment  of  eosta  Though, 
as  a  general  rule,  the  plaintiff  may  discontinue  as  a  matter  of  course  (on  payment  of 
coetsX  at  any  time  before  verdict,  writ  of  inquiry,  or  rule  for  judgment  It  stenu, 
that  where  the  proper^  haa  been  delivered  to  the  plaintiff  and  he  does  not  succeed, 
and  the  defendant  is  m  no  defhult  in  pleading  or  otherwise,  and  the  suit  is  not 
abated  by  the  act  of  God,  the  defendant  is  entitled  to  a  judgment  for  a  return  of  the 
property  (nt  for  its  value.    It  nemSf  that  after  issue  joined,  if  the  defendant  wishes 
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for  more  than  a  dismissal  of  the  complaint  with  costs,  under  the  Code,  he  mnst  notice 
the  cause  for  trial.    {WOaon  agt  Wheder,  6  Bow,  49.) 

Conversion  of  a  promiMorj  note«-~The  maker  of  a  negotiable 

promissorj  note  can  maintain  an  action  for  its  conversion  against  a  person  '^^ho, 
before  it  has  any  legal  inception,  wrongAilly  negotiates  it  to  a  bona  fide  bolder  for 
ralue.  In  such  a  case  the  plaintiff  is  entitled  to  recover  the  amount  of  the  note  as 
damages  Ibr  its  conversion,  without  averring  or  proving  that  he  has  paid  it  to  the 
holder.  It  is  sufficient  that  he  is  legalij  liable  to  pay  it  A  complaint  stating  facts 
which  show  that  the  maker  of  the  note  was  entitled  to  its  possession,  and  allegiii^ 
that  the  defendant  wrongAilly  converted  and  disposed  of  it  to  his  own  use,  is  fluf- 
ficlent  after  verdict.    {Deeher  agt  McUhewa,  2  Kern,  313.) 

Requisites  of  an  affidavit*-* The  affidavit  of  the  plaintiff  in  each  a 
case,  claiming  that  the  property  taken  is  exempt  from  seizure  under  execution,  ftc^ 
must  conform  to  the  requirements  of  the  20tth  section  of  ths  Code,  sod  '^show  ** 
*'  if  the  property  has  been  seized  under  execution,"  '*  that  it  is  exempt  from  such 
seizure,*'  by  a  detailed  statement  of  facts.  The  effect  of  the  Code  is  to  bring  affida- 
vits of  this  kind  within  the  rules,  which  prescribe  the  mode  in  which  facts  must 
be  stated  in  an  affidavit  of  cause  of  action,  rather  than  those  applicable  to  affidavits 
heretofore  used  in  replevin  suits.  These  affidavits,  when  defective  in  such  state- 
ment, or  in  a  similar  defect,  maybe  amended  by  a  supplemental  affidavit  in  opposing 
a  motion,  without  a  new  motion  for  that  purpose.  {Spaiding  agt  Spalding^  3  Bn9. 
S97.    See  Ikpeu  agt  leal,  2  Altb.  136.) 

Complaint  an4  aff I4ar|t  need  not  c^nrespontf •-4t  is  not 

BAcessary,  in  an  action  fbr  the  recovery  of  the  possession  of  personal  prqserty,  that 
the  camplauU  should  correspond  with  the  e^fidavUj  founding  the  reqyisltioa  to  the 
sheriff,  as  to  the  number  and  value  of  the  articles  to  be  dehver^  In  rqfkvinf 
under  the  old  system,  it  was  different:  there  jthe  actian  woe  commenoeA  by  the  ser- 
vioe  of  the  vfriif  which  must  show  the  irue  mkm  of  action^  and  of  course  the  cieolo- 
raUou  had  to  confiurm  to  it  But  now,  the  oommenoement  of  the  action  is  not  b/ 
the  service  of  the  affidavit  founding  the  requisition  to  the  sherifl^  but  by  summcna, 
which  merely  gives  notice  of  the  relief  demanded  In  the  oomplain^;  and,  there  being 
no  discrepancy  between  the  summons  and  complaint^  and  the  affidavit  forming  no 
part  of  the  judgmenU^  of  course  no  discnepanoy  will  appear,  if  the  complaint  is  dif- 
ferent from  the  affidavit  Where  the  plaintifi'  showed  that  he  comnenced  his  pro- 
ceediDgs  upon  attachment  in  good  faith;  but,  after  service  of  the  affidavit,  and 
before  service  of  the  summons,  a  portion  of  the  property  described  in  the  affidavit 
bad  been  taken  ponession  of  by  another  deputy  sheriff  on  an  sttachment  against 
one  of  the  defbndants ;  hdi^  that  it  was  proper,  the  complaint  being  verified,  to 
describe  therein  and  daim  only  the  property  wnich  was  in  the  possession  of  the 
defendant  when  the  aotion  was  oonunenoed.  {Kerri^as  agt.  J2isy,  10  How,  213.) 
A  declaration  in  replevin  must  allege  that  the  property  replevied  it  the  property  a/ 
the  plaintiff.  This  must  be  done  by  a  direct  and  issuable  averment,  and  not  by  alls- 
gations  of  the  evidence  of  such  ownership.  It  is  not  sufficient  to  allege  that  the 
plaintiff  is  entitled  to  the  poeaeaeion  of  ^e  gooda^  and  that  they  are  ihe  property  of 
him,  the  plaintiff)  by  virtue  (^  aUachmenta  dkiy  iented,  by  a  justice  of  the  peace,  and 
delivered  to  the  plaintiff,  as  a  constable,  to  be  executed.  (Vondenburgh  agt  Van 
Valkeaburgh,  8  Barb.  817.) 

§  207.  Affidavit  and  its  reqtdsiteB. 

Where  a  delivery  is  claimed,  aa  affidavit  must  be  made  by 
the  plaintiff,  or  by  soma  one  in  his  behalf,  showing, 

1.  That  the  plaintiff  is  the  owner  of  the  property  claimed, 
(particularly  describing  it,)  or  is  lawfully  entitled  to  the  posses- 
sion thereof  by  virtue  of  a  special  property  therein,  the  &cts  ia 
respect  to  which  shall  be  set  forth ; 

2.  That  the  property  is  wrongfully  detained  by  the  defendant; 
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3.  The  alleged  cause  of  the  detention  thereof,  according  to  his 
best  knowledge,  information  and  belief; 

^  That  the  same  has  not  been  taken  for  a  tax,  assessment  or 
fine,  pursuant  to  a  statute;  or  seized  under  an  execution  or 
attachment  against  the  property  of  the  plaintiff;  or  if  so  seized, 
that  it  is  by  statute  exempt  from  such  seizure ;  and, 

5.  The  actual  value  of  the  property. 

Appeamnce. — ^Defendants  who  appear  in  the  action  waive  anj  iiregolaritj 
in  the  affidayit.    {ffyde  agt.  Fatterson,  1  Ahh,  248.) 

§  208.  Eequisitian  to  sheriff  U>  take  and  deliver  the  property. 

The  plaintiff  may,  thereupon,  by  an  indorsement  in  writing 
upon  the  affidavit,  require  the  sheriff  of  the  county  where  the 
property  claimed  may  be,  to  take  the  saoie  fix>m  the  defendant, 
and  deliver  it  to  the  plaintiff. 

§  209.  Security  on  Ae  part  of  plaintiff,  and  justification. 

Upon  the  receipt  of  the  affidavit  and  notice,  with  a  written 
undertaking,  executed  by  one  or  more  sufficient  sureties,  ap- 
proved by  the  sheriff,  to  the  effect  that  they  are  bound,  in 
double  the  value  of  the  property  as  stated  in  the  affidavit,  for 
the  prosecution  of  the  action,  for  the  return  of  the  property  to 
the  defendant,  if  return  thereof  be  adjudged,  and  for  the  pay- 
ment to  him  of  such  sum  as  may,  for  any  cause,  be  recovered 
against  the  plaintiff,  the  sheriff  shall  forthwith  take  the  property 
described  in  the  affidavit,  if  it  be  in  the  possession  of  the  de- 
fendant or  his  agent,  and  retain  it  in  his  custody.  He  shall 
also,  without  delay,  serve  on  the  defendant  a  copy  of  the  affida- 
vit, notice  and  undertaking,  by  delivering  the  same  to  him 
personally,  if  he  can  be  found,  or  to  his  agent,  from  whose 
possession  the  property  is  taken :  or  if  neither  can  be  found,  by 
leaving  them  at  the  usual  place  of  abode  of  eith^,  with  some 

person  of  suitable  age  and  discretion. 

Analogoiif  to  a  f  oraier  replevin  bond* — A.  replevin  bond  must 
be  executed  and  deKyered  to  the  sheriff,  or  the  proceeding  wUl  be  irregnlar :  it  is 
no  longer  optional  with  the  iheiiff  to  dispense  witii  a  bond.  (  WHton  agt  WtUtomtf, 
1 8  WencL  681.) 

§  210.  JEaxeption  to  sureties^  and  proceedings  thereon,  or  on  fail- 
ure  to  excqpU 

The  defendant  may,  within  three  days  after  liie  service  of  a 
copy  of  the  affidavit  and  undertaking,  give  notice  to  the  sheriff 
that  he  excepts  to  the  sufficiency  of  the  sureties.    If  he  fail  to 
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do  80,  he  shall  be  deemed  to  have  wkiyed  all  objection  to  them. 
When  the  defendant  excepts,  the  sureties  shall  justify  on  notice 
in  like  manner,  as  upon  bail  on  arrest  And  the  sheriff  ahall  be 
responsible  for  the  sufficiency  of  the  sureties  until  the  objection 
to  them  is  either  waived  as  above  provided,  or  uutil  they  shall 
justify,  or  new  sureties  shall  be  substituted  and  justify.  If  the 
defendant  except  to  the  sureties,  he  cannot  reclaim  the  property 
as  provided  in  the  next  section. 

§  211.  Defendant  when  entitled  to  re-delivery. 

At  any  time  before  the  delivery  of  the  property  to  the  plain- 
tiff, the  defendant  may,  if  he  do  not  except  to  the  sureties  of  the 
plaintiff,  require  the  return  thereof^  upon  giving  to  the  sheriff  a 
written  undertaking,  executed  by  two  or  more  sufficient  sure- 
ties, to  the  effect  that  they  are  bound,  in  double  the  value  of  the 
property,  as  stated  in  the  affidavit  of  the.  plaintiff,  for  the  deliv- 
ery thereof  to  the  plaintiff,  if  such  delivery  be  adjudged,  and 
for  the  payment  to  him  of  such  sum  as  may,  for  any  cau«e,  be 
recovered  against  the  defendant.  If  a  return  of  the  property  be 
not  so  required  within  three  days  after  the  taking  and  service  of 
notice  to  the  defendant,  it  shall  be  delivered  to  the  plaintiff,  ex- 
cept as  provided  in  section  216. 

IVo  further  change  contemplated* — ^In  an  action  for  the  daim  and 
delireiy  of  personal  property,  there  is  no  proTiaion  in  the  Code,  nor  in  any  atatate, 
for  the  reatitation  of  the  property  to  the  plaintiff;  after  it  ia  re<leliTered  to  the  de- 
fendant pursuant  to  section  211.  Ko  further  change  in  the  possession  seema  to  he 
contemplated  before  judgment.  In  a  proper  case,  a  court  of  equity  will  interpose 
for  the  preserraAion  and  protection  of  the  property  in  the  hands  of  the  defendant,  but 
not  for  restitution  of  the  possession  to  the  pkintifif.    (Sunt  agt.  Mootry,  1 0  How.  4t8.) 

I>efendant  mnst  claim  irlthln  three  dayi.— Under  the  last 
clause  of  section  211  of  the  Code,  which  is  seemingly  inconsistent  with  the  first 
part  of  the  section,  the  plaintiff  is  entitled,  unequivocally,  to  a  delivery  of  the  prop- 
erty bX  the  expiration  of  ihrte  dayt,  after  the  taking  and  service  of  notice  to  the 
defendant,  unless  the  defendant  has,  m(Mn  §(Ud  ihree  days,  either  excepted  to  the 
plaintiff's  sureties,  or  required  the  return  of  the  property  by  giving  the  requisite 
undertaking.  That  is,  if  the  defendant  has  not  excepted  to  the  sureties  of  the 
plaintiff,  and  requires  a  return  of  the  property,  he  must  daim  it  within  the  fkres 
daySf  or  his  right  to  a  letum  under  that  provision  is  gone.  (McCcmn  agt  TfKmipton, 
13  Bow,  380.)  In  an  action  for  the  reoovery  of  pereonal  property^  during  the  three 
days  allowed  the  defendant  within  which  he  may  make  his  election  to  hold  the 
property  himself  (%%  210,  211),  the  sheriff  or  other  offloer  is  required  to  reUin  the 
property  in  his  possession.  If  the  defendant  elect  to  hold  it,  the  officer  is  still  to 
retain  the  property  until  the  defendant's  sureiiei  jwtify  (§211),  unless  he  is  willing 
himself  to  take  the  risk  of  such  justification.  The  effect,  therefore,  of  a  demand 
of  the  property  by  the  defendant,  in  the  manner  specified,  is  not  to  entitle  the  de- 
fendant to  have  the  property  delivered  to  him,  but  to  prevent  a  delivery  to  the 
plaintiff    {Qroham  agt  TTefo,  18  E<w.  876.) 

§  212.  Jusiificaiian  of  defendants  suretia. 

The  defendant's  sureties,  upon  a  notice  to  the  plaintiff  of  not 
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less  than  two  nor  more  than  six  days,  shall  justify  before  a 
judge  or  justice  of  the  peace,  in  the  same  manner  as  upon  bail 
on  arrest;  upon  such  justificatiou,  the  sheriff  shall  deliv^er  the 
property  to  the  defendant.  The  sheriff  shall  be  responsible  for 
the  defendant's  sureties,  until  they  justify,  or  until  justification 
is  completed  or  expressly  waived,  and  may  retain  the  property 
until  that  time ;  but  if  they,  or  others  in  their  place,  fail  to 
justify,  at  the  time  and  place  appointed,  he  shall  deliver  the 
property  to  the  plaintiff. 

Hoiv  and  in  ^irhat  amonnt  sureties  to  Justify.— The  timt 
wtthin  which  the  defendant  is  to  proceed  to  hare  his  sureties  justify,  is  not  lim- 
ited.   Nor  need  it  be,  as  the  plaintiff's  security  is  the  liability  of  the  officer  until 
.sureties  have  completely  justified.    The  requirement  of  the  statute  on  the  huHA' 
cation  of  the  sureties  is,  that  where  more  than  tioo  baU  are  allowed  to  justify,  tae 
whole  justification  shall  be  equivalent  to  that  of  two  sufficient  bail ;  and  where 
there  are  but  two  bail,  each  must  justify  in  the  amount  reouired  in  the  undertak- 
ing^, which,  in  the  aggregate,  makes  doiuUe  that  amounts    Therefore,  where  tiiere 
were  more  than  two  sureties,  who  justified  in  the  aggregate  to  a  less  amount  than 
doable  that  required,  held  irregular.    {Oraham  agt.  WSu,  18  How,  876.) 

§  213.  Qitalification  and  justification  of  Buretiea. 

The  qnaliiicatioDS  of  sureties,  and  their  justification,  shall  be 
as  ^re  prescribed  by  sections  194  and  195,  in  respect  to  bail 
upon  an  order  of  arrest. 

§  214.  Property^  hcv)  taken  when  concealed  in  building  or 
indoeure. 

If  the  property,  or  any  part  thereof,  be  concealed  in  a  build- 
ing or  inclosure,  the  sheriff  shall  publicly  demand  its  delivery. 
If  it  be  Dot  delivered,  he  shall  cause  the  building  or  inclosure 
to  be  broken  open,  and  take  the  property  into  his  possession ; 
and  if  necessary  he  may  call  to  his  aid  the  power  of  his  county. 

§  215.  Property^  how  kept. 

When  the  sheriff  shall  have  taken  property,  as  in  this  chap- 
ter provided,  he  shall  keep  it  in  a  secure  place,  and  deliver  it 
to  the  party  entitled  thereto,  upon  receiving  his  lawful  fees  for 
taking,  and  his  necessary  expenses  for  keeping  the  same. 

§  216.  Claim  of  property  by  third  person. 

If  the  property  taken  be  claimed  by  any  other  person  than 
the  defendant  or  his  agent,  and  such  person  shall  make  afiidavit 
of  his  title  thereto  and  right  to  the  possession  thereof,  stating 
the  grounds  of  such  right  and  title,  and  serve  the  same  upon  the 
sheriff;  the  sheriff  shall  not  be  bound  to  keep  the  property,  or 
deliver  it  to  the  plaintiff,  unless  the  plaintiff,  on  demand  of  him 
or  his  agent,  shall  indemnify  the  sheriff  against  such  claim  by 
an  undertaking,  executed  by  two  sufficient  sureties,  accompa- 
nied by  their  affidavits,  that  they  are  each  worth  double  the  value 
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of  the  property  as  specified  in  the  affidavit  of  the  plaintiflF,  and 
freeholders  and  honseholders  of  the  county.  And  no  claim  to 
such  property  by  any  other  person  than  the  defendant,  or  his 
agent,  shall  be  valid  against  the  sheriff  unless  made  as  aforesaid, 
and  notwithstanding  such  claim,  when  so  made,  he  may  retain 
the  property  a  reasonable  time  to  demand  such  indenmity. 

§  217.  Notice  and  affidavity  when  and  where  to  le  JUed. 
{Amendment  of  1862  in  italics.) 

The  sheriff  shall  file  the  notice  and  affidavit  with  his  pro- 
ceedings thereon,  with  the  clerk  of  the  court  in  which  the  ac- 
tion is  pending  within  twenty  days  after  taking  the  property 
mentioned  therein. 

The  ftct  in  reUtion  to  the  courts  in  the  cities  and  counties  of  New-York,  passed 
April  24,  1862,  8.  L.  1862,  chap.  484,  p.  970,  provides  as  follows: 

§  17.  SeetionM  ttno  hundred  and  nx  to  two  hundred  and  Meventeen,  indwtive,  ofths 
Coa4  of  Procedure^  thaU  apply  to  the  marine  eowrt  of  the  eity  of  NeuhYork  and  to 
the  dUtriet  eourte  in  the  city  of  New-York^  except  that  in  actions  eommeneed  in  the 
district  eourte  all  papers  or  other  processes  in  such  actions  shall  be  served  by  one  of 
the  marshals  of  the  city  of  New-Yorkt  and  except  thai  the  marine  court  of  the  city  of 
NeiuhYork  ana  the  district  courts  of  the  city  of  New-York  shall  have  jurisdictum 
where  the  value  of  the  property  claimed  does  not  exceed  two  hundred  and fyty  dollars. 
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Section  21 8.  Writofinjunctiondboliehedy  and  order  eubstituted. 

219.  Injunction^  in  what  cases  granted. 

220.  At  what  tims  it  may  J>e  granted. 

221.  Notice  when  required.    Temporary  injunction. 

222.  Security  upon  injunction.    Dainages^  how  ascer- 

tained. 

223.  Order  to  show  cause  why  injunction  should  not 

be  granted. 

224.  Security  upon  injunction  to  suspend  business  of 

corporation. 

225.  Motion  to  vacate  or  modify  injunction. 

226.  Affidamts  on  motion. 

§  218.   Writ  of  injunction  ahdishedj  and  order  substituted. 

The  writ  of  injunction  as  a  provisional  remedy  is  abolished ; 
and  an  injunction  by  order  is  substituted  therefor.  The  order 
may  be  made  by  the  court  in  which  the  action  is  brought,  or 
by  a  judge  thereof,  or  by  a  county  judge,  in  the  cases  provided 
in  the  next  section ;  and  when  made  by  a  judge,  may  be  en- 
forced as  the  order  of  the  court. 

Ije^Bi  and  equitable  remedies  aboli«hed«  bnt  not  leirttl 
and  equitable  relief  or  rli^hts* — A  complaint  demanding  jndgment  of 
forfeitore  of  a  twm  of  years  in  a  lease,  also  praying  for  an  injunction  to  restrain  the 
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defendant  from  making  alterationSf  Ac.,  in  the  demised  premiseB,  is  a  judgment  and 
a  xeiief  called  for  totally  inconsistent  with  each  other.  Either  may  be  pursued  sep- 
aratelF,  but  not  both  at  once.  The  Code  has  not  changed  the  inherent  difference 
between  legal  and  eqiutable  relief.  Although  it  has  abolisbed  the  distinction  be^ 
tween  legal  and  equitable  remedies.  {Linden  agt.  Htpbwmt  5  How.  188.)  Prelimi- 
nary iajundiona  are  within  the  discretion  of  the  oourt— they  are  not  in  every  case 
matters  of  strict  right ;  and,  alUr  a  bearing  on  both  sideoi  and  a  denial  of  all  fraud, 
an  injunction  clearly  ought  not  to  be  continued,  where  it  is  not  necessary  to  the 
rights  of  the  one  party,  and  is  oertain  to  be  most  prejudicial  to  those  of  the  other. 
{McOafferty  ag%,  Gkmer,  10  Hitw,  475.) 

nuuit  be  agaln§t  party— hour  serTed.-— An  injuneiion  order  can 
only  go  against  a  party  to  the  action.  {See  Code,  §§  218,  219.)  The  original  in- 
junction order  must  be  shown  to  the  party — service  of  a  copy  only,  with  a  notice 
that  it  is  a  copy  of  the  original,  is  not  sufficient.    {Watson  agt  FuUeTf  9  ffovo.  425.) 

Motion  may  be  made  at  yeneral  term. — Ifotions  for  an  injunc- 
tion ean  be  made  at  a  general  term,  {Drake  agt.  The  Budaan  B.  RH,  Co,^  2  Code  Bep, 
tly)  and  before  a  county  judge  in  hi* county  in  oertain  oases. 

See  section  403,  post 

Agaiiut  public  officers* — 1.  Whenever  any  duty  shaU  be  devolved  by 
law  of  this  state,  upon  any  state  officer,  or  board  of  officers,  no  injunction  shall  be 
Issued  to  restrain  such  officer,  or  board,  or  any  person  employed  by  them,  or  to  pre- 
vent the  execution  of  any  such  law,  unless  the  same  be  granted  by  the  supreme 
court  sitting  in  the  district  in  which  such  board  shall  be  located,  or  such  duty  shall 
be  required  to  be  performed,  at  a  general  term  of  said  court.  2.  Before  hearing  any 
application  for  an  inunction  ui  the  cases  specified  in  the  preceding  section,  at  least 
eight  days*  notice  of  the  time  and  place  of  such  hearing  ^all  be  served  on  the  offi-  i 
oer,  board,  or  person  against  whom  the  application  shall  be  made ;  and  in  case  of 
the  inability  or  omission  of  the  attorney^general  to  appear  and  defend  such  officer, 
board,  or  person,  the  governor  may  employ  counsel  to  perform  such  duty  in  place  of 
the  attorney -general,  and  to  institute  any  appeal  or  other  necessary  proceeding,  who 
shall  have  the  control  of  such  defence  or  proceeding,  and  the  goverAor  may  in  his 
discretion  employ  counsel  to  assist  the  attornev-general  in  deiending  such  officer, 
board,  person,  or  proceeding.  (Latos  1851,  p.  920.)  The  courts  have  no  power  to 
restrain  by  injunction  the  acts  of  officers  who  are  proceeding  under  authority  of  a 
law  of  the  state,  whether  the  law  be  unconstitutional  or  not.  {Tliompeon  agt  Com- 
misnonen  of  Vie  Canal  Ihrnd^  3  Abb.  248.) 

Preliminary  injanctious  matter  of  Jndiciai  discretion. 

Under  the  present  praeUos,  a  motion  to  dissolve  an  injunction  may  be  made  and 
opposed  upon  affidavits  of  any  number  of  witnesses;  it  tiierefore  becomes  a  matter 
of  judicial  discretion,  upon  balancing  the  evidwce  adduced,  to  dissolve  it  or  not 
{Minor  agt  Tetry^  6  Bow.  208.)  Preliminary  tr^ncUont  are  within  the  discretion  of 
the  court — ^they  are  not  in  every  case  matters  of  strict  right ;  and,  after  a  hearing 
on  both  sides,  and  a  denial  of  all  fraud,  an  injunction  clearly  ought  not  to  be  con- 
tinued, where  it  is  not  necessary  to  the  rights  of  the  one  party,  and  is  certain  to  be 
pKWt  prejudicial  to  those  of  the  other.  [McCufferty  agt  Glader,  10  How.  416.)  Aa 
unguarded  and  too  free  use  of  the  ii^mution  power  must  inevitably  lead  to  its  en- 
tire suppreesioB.  {AndroveUe  agt  Bawne,  1^  Sow*  *l^ ;  and  see  Finnegan  agt  Lee^  18 
Bow.  186.) 

§  219.  Injunction^  in  ivhat  eases  granted. 

Where  it  shall  appear  by  the  complaint  that  the  plaintiff  is 
entitled  to  the  relief  demanded,  and  such  relief,  or  any  part 
thereof,  consists  in  restraining  the  commission  or  continuance  of 
some  act,  the  commiflsion  or  eontinuanoe  of  which,  daring  the 
litigation,  would  produce  injury  to  the  plajntifl^  or  when,  dur^ 
ing  the  litigation,  it  shall  appear  that  the  defendant  is  doing,  or 
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threatens,  or  is  about  to  do,  or  procuring  or  suffering  some  act 
to  be  done  in  violation  of  the  plaintiff's  rights,  respecting  the 
subject  of  the  action,  and  tending  to  render  the  judgment  inef- 
fectual, a  temporary  injunction  may  be  granted  to  restrain  such, 
act.  And  where  during  the  pendency  of  an  action,  it  shall 
appear  by  affidavit,  that  the  defendant  threatens,  or  is  about  to 
remove,  or  dispose  of  his  property,  with  intent  to  defraud  his 
creditors,  a  temporary  injunction  may  be  granted  to  restraiu 

such  removal  or  disposition. 

This  lecllon  not  Imperative,  b«t  periiiimlTe.--The  proTincms 
of  this  seeidoti  are  pemiaiiTe,  not  imperative.  A  temporary  injanction  abould  not 
be  allowed  in  erery  caee  in  which  a  plaintiff  brings  himself  within  the  letter  of  that 
section.  Some  regard  should  be  had  to  the  naiore  and  extent  of  the  injnry  which 
the  plaintiff  would  suffer  if  the  ii^unction  should  be  withheld,  and  also  to  the  con- 
sequences to  the  defendant  if  it  be  granted.  {Bruce  agt  The  PresiderU  of  Ddaware 
and  Hydeom  Canai  Co.,  19  Barb.  371.) 

What  facts  and  circumstances  necessary  to  authorize 
an  ininnction  as  to  nuisance.— It  is  well  esubfished  that  a  oonrt  of 
equity  has  concurrent  Jurisdiction  with  courts  of  law  in  cases  of  private  nuisance. 
But  it  is  equally  well  established  that  it  is  not  every  violation  of  the  rights  of 
another  which  maybe  ranked  under  the  general  head  of  nui^mce,  which  will  autho- 
rize the  interposition  of  the  equitable  powers  of  the  supreme  court  Such  interpo- 
'  sition  rests  upon  the  principle  of  a  dear  and  certain  right  to  the  enjoyment  of  the 
subject  in  question;  and  it  must  also  be  a  case  of  strong  and  Imperious  necessity ; 
or  the  right  must  have  been  previously  established  at  law.  A  court  of  equity  wOl 
not  interiere  for  the  purpose  of  settling  the  respective  rights  of  parties  in  the  nse  of 
water,  and  determining  tiie  quantity  the  plaintiff  is  entitled  to  use  in  propelling  cer- 
tain machinery ;  to  restrain  the  defendant,  by  icgunotion,  from  drawing  the  water 
from  a  dyke  so  as  to  deprive  the  plaintiff  of  the  use  of  a  sufficient  quantity  to  cany 
his  machinery;  and  to  protect  the  plaintiff  in  the  undisturbed  use  of  the  water; 
where  the  defendant  does  not  dispute  or  contest  the  plaintiff's  rights,  when  the 
quantity  of  water  he  is  entitled  to  shall  be  ascertained,  but  the  plaintiff's  rights  have 
not  been  established  at  law.  It  seems  the  plaintiff  has  an  ample  remedy  at  law,  in 
such  a  case.  To  authorize  an  injunction  there  should  be  not  only  a  clear  and  pal- 
pable violation  of  the  plaintiff's  rights,  but  the  rights  themselves  should  be  certain, 
and  such  as  are  capable  of  being  clearly  ascertained  and  measured.  {Olmaled  agt 
Loomia,  6  Barb.  152.  ;8^  BmneU  agt.  The  American  Art  Union,  6  Sand,  614; 
Lewie  agt  Bodge,  17  Biw.  239.)  An  injunction  cannot  be  granted  (on  motion) 
under  t^e  first  branch  of  section  219  of  the  Code,  without  the  complaint  contains  a 
demand  for  it,  as  part  of  the  relief  sought  Nor  can  it  be  granted  under  the  second 
branch  of  that  section,  unless  the  act  to  be  prevented  shall  "  tend  to  render  the 
judgment,*'  which  is  sought  to  be  obtained,  "  ineffectual."  B  seems  that,  under  this 
latter  branch  of  the  section  219,  the  necesdty  should  arise  during  litigation.  Thxn, 
where  plaintiflh  moted  for  an  injunction,  to  restrain  the  defendant  from  proceeding 
in  an  action  of  ejectment,  and  demanded  in  their  complaint  (after  setting  out  an 
agreement  to  convey  the  premises  to  plaintiffs)  relief  as  follows :  "  Wherefore,  the 
said  plainti£Bi  demand  judgment  that  said  J.  U*0.  shall  fulfill  his  said  agreement,  and 
give  them  a  deed  of  the  f3i>ove  described  premises,  and  that  their  costs  be  awarded 
to  them  on  this  complaint"  Edd,  that  an  injunction  could  not  be  granted  under 
the  Code^  section  219.    {Bi>vey  agt  JtCrea,  4  Bow,  31.) 

To  restrain  proceedings  of  inferior  Jurisdictions.— It  is 

not  the  province  of  the  supreme  court  to  interfere  by  ir^nction  to  restrain  the  pro* 
ceedings  of  inferior  jurisdiction,  where  a  remedy  is  given  by  appeal  or  proceedings 
in  the  nature  of  an  appeaL  To  authorize  the  issuing  of  an  injunction  under  section 
219,  it  must  appear  that  the  plaintiff  is  entitied  to  the  final  relief  demanded,  ac- 
cording to  other  or  pre-existing  laws,  independentiy  of  the  Code.    Cure  agt  dxKW' 
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ford  (6  Bdw,  293)  disapproved  of.  (  TTordivor^  agt.  L\fim^  6  Eow,  463 ;  wnd  see  Olasen 
•gt.  Smm,  1  Sow.  481 ;  H  T.  Life  Ins,  Co,  agt  Superviaon  of  M  F.,  4  Duer,  192 ; 
Mbndi  agt  Dmnwon^  17  Bow.  422.)  But  when  the  grounds  for  the  injunction  arise 
after  tihe  oommencement  of  the  action  there,  the  injunction  is  to  be  mored  for  on 
sflidaTits  disclosing  the  grounds  for  asking  an  injunction.  ( WUktrd'a  Eq.  Jurispnk' 
denee,  342,  S43,  referring  to  WcUker  agt  Devereaux,  4  Paige^  229.)  It  is  improper 
to  grant  an  injunction  where  the  question  inTolred  has  i^readj  been  decided  at  a 
^eoal  term  of  this  court.    (Livingston  agt  Hie  Hudson  R  BIL  Co,,  3  Code  B.  143.) 

The  right  must  be  clear,  and  the  title  to  It  at  least 
prima  facie* — To  authorize  an  injunction  there  should  be  not  only  a  clear 
and  palpable  riolation  of  the  plaintiffs  rights,  but  the  rights  themselves  should  be 
certain,  and  such  as  are  capable  of  being  clearly  ascertained  and  measured.  (Olm' 
Hsad  agt  Loomis^  6  Bcarb,  152.)  It  is  not  enough  for  a  plaintifC;  to  entitle  him  to  a 
temporary  injunction,  to  show  that  the  oontinuanoe  of  the  aots  complained  of  will 
do  htm  an  injury;  he  most  also  show  that  it  is  a  case  in  which  he  will  be  entitled 
to  final  relief  by  injunction.  {Coming  agt  The  Troy  Iron  and  KaU  fbetory,  6  Bbto. 
89 ;  and  see  Ward  agt  Deweyj  7  Bow.  17 ;  Wordaworlh  agt  Lyon^  5  Bow.  463.) 
Bat  the  contrary  was  held  in  VermUjfea  agt.  VermUyea  (14  Bow.  4T0) :  A  temporary 
isi^UMdion  order,  in  a  proper  case,  may  be  allowed  at  the  oommencement  of  the  acy 
,  tion,  without  it  appearing  that  the  relief  or  part  of  it,  demanded  by  the  complaint^ 
is  a  final  decree,  perpetually  ^training  the  commission  of  the  act,  and  that  the 
plaintiff  is  entitled  to  such  relief.  But  where  the  only  ground  on  which  an  tf^func- 
Uo%  can  be  sustained  is  denied  by  the  defendants  in  their  answers,  it  cannot  be  r^ 
tained.  (GoM  agt  JoeobdoJiHt  18  Bow.  158.)  It  is  the  settled  practice,  that  a  jpre- 
Ummary  injuncHon  cannot  be  sustained,  when  all  the  equities  of  the  oomplalnt  are 
denied  by  the  answer.    (Fimnegan  agt  Zee,  18  Bow.  186.) 

On  removal  of  property. — ^Where,  during  the  pendency  of  an  action, 
it  shall  appear  by  affidavit,  that  the  defendant  threatens,  or  is  about  to  remore  or 
dispose  of  his  property,  with  intent  to  defraud  his  creditors,  a  temporary  injunction 
may  be  issued,  under  the  last  clause  of  seotion  219  of  the  Code,  to  restrain  such 
removal  or  disposition.    But  such  remedy  by  injunction  is  only  applicable  where 
the  act  is  threatened,  or  is  about  to  be  done,  and  noi  when  it  has  been  done.    Nor 
is  a  plaintiff  entitled  to  an  injunction  in  such  case,  unless  he  establishes  an  equitable 
ground  for  interference,  by  showing  that  he  is  a  creditor,  or  that  he  will  be  injured 
by  the  threatened  Araudulent  transfer.    An  injunction  ought  not  to  be  issued  on 
such  an  application,  where  the  plaintiff's  demand  is  denied  on  oath  by  the  defend- 
ant, and  is  unsupported  by  any  evidence,  and  there  is  no  proof  that  the  plaintiff  has 
any  interest  in  restraining  the  defendant    Where  the  leg^  right  of  the  plaintiff  is 
denied  by  affidavit  as  broadly  as  it  is  asserted,  the  application  stands  upon  the  same 
ground  and  should  be  governed  by  the  same  rule,  as  where  the  whole  equity  of  a 
complaint  is  denied  by  the  answer.    {Fisrkins  agt.  Warren^  6  Bow.  341.)    Where  the 
platnti£(  in  his  oomplaint,  claims  that  one  of  the  defendants  purchased  a  bill  of 
goods  of  him  with  intent  to  cheat  and  defiraud  him,  and  afterwanis  sold  the  goods 
to  the  other  defendant,  the  latter  charged  with  knowledge  of  the  fraud,  and  claims 
the  amount  of  the  goods,  and  that  the  defendants  are  insolvent ;  hetd,  that  it  is  a 
ease  which  comes  directly  under  the  operation  of  the  first  elause  of  seotion  219  of 
the  Code,  for  a  temporary  ii^unetion  to  restrain  the  sale  or  disposition  of  the  goods 
by  the  defendants  during  the  litigation.    {Makoim  agt.  Mittsr,  6  Bow.  456 ;  see  Beu- 
hen  agt.  Jod^  8  Kern.  488;  Bayard  agt  FeUows^  28  Barb.  451 ;  Storer  agt  Cbe,  2 
Boew.  661.)    Jl  temporary  ii^tinction  cannot  be  granted  to  restrain  the  doing  of  acts 
In  relation  to  property,  in  respect  to  which  acts  or  property,  no  final  judgment  is 
prayed.    Therefore,  ^eld,  that  where  the  plaintiff  demanded  Judgment  of  possession 
of  a  portion  of  the  premises,  (house  and  dooryard,)  he  oould  not  have  a  temporary 
injunction,  restraining  trespasses  by  the  defendant,  upon  the  remainder  of  the  Cum, 
which  plaintiff  claimed  to  be  In  his  possession,  and  as  to  whidi  no  relief  or  Judg- 
ment was  prayed,  except  such  temporary  injunction.    {Bidee  agt  Thompsony  8  Bow. 
415.)    Jl  purchaser  of  personal  property  on  a  sale  under  an  execution,  may  have 
an  injuncQcm,  pendente  litej  to  restrain  the  taking  of  such  property  for  taxes  daimed 
to  be  a  lien  theraon.    {FuUer  agt  Atten,  16  Bow.  247.) 

Ifecefltarr  papen  to  found  motion  for  Injunction.— An 

iigunction  can  be  granted  only  when  it  appears  hy  Hu  eompksinl  that  the  plamtiff  is 
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entitled  to  the  relief  demandedi  There  must  therefore  be  a  oomplainty  apon  which 
to  found  a  motion  for  an  injunction.  But  if  the  motion  is  made  upon  an  affidaoif 
which  contains  all  the  requisites  of  a  complaint,  as  prescribed  in  the  142d  section 
of  the  Code,  that  is  sufficient.  (Morgan  agt  Qwickmbuahf  22  Barb,  72.)  Where 
an  application  for  an  ix^unction  is  made  upon  the  complaint  under  the  first  claufle 
of  section  219  of  the  Codei  and  an  affidavit  in  oorroboratlon  of  the  complaint  ia 
used,  which  states  more  than  the  complaint,  it  does  not  lessen  the  efficacy  of  &he 
facts  stated  in  the  complaint,  or  transfer  the  application  made  upon  the  complaint 
to  an  application  made  upon  affidavit  (Badger  agt  Wagstajf^  11  Bow.  562.)  A 
eomplaint  yeriflcd  by  the  plaintiff  in  the  manner  prescribed  by  the  Code,  is  an  afifi- 
davit  upon  which  an  injunction  may  be  granted,  if  the  material  fhcts  are  alleged 
positively,  and  not  on  information  and  belief    (Levy  agt  Ely^  16  ff&w.  395.) 

IVerefwarj  art*  of  violation  to  authorize  an  iniiine- 
tion. — It  is  not  every  case  even  of  a  clear  violation  of  the  j^aintiflTs  rigbta,  that 
entitles  him  to  an  injunction  to  restrain  such  violatioa  He  must  first  show  clearij 
that  the  act  itself  is  UlegaL  If  an  act  is  autb<Hued  by  law,  the  remedy  of  a  party 
injured  is  by  an  action  for  damages,  or  such  other  prooeedings  as  may  be  prescribed 
by  statute  for  the  ascertainment  and  payment  of  the  damage.  To  authorise  a  ton- 
porarv  injunction,  it  must  appear  fh>m  the  complaint  that  the  act  sought  to  be  re- 
strained is  unlawful,  and  that,  to  allow  such  act  to  be  committed  or  continued,  during 
the  litigation,  would  produce  isjury  to  the  plaintiftiThe  provisions  of  the  219th  1 
section  of  the  Code  are  jMrmMMve,  not  imperative.  A  temporary  injunction  should 
not  be  allowed  in  every  case  in  which  a  plaintiff  brings  himself  within  the  letter  of 
that  section.  Some  regard  should  be  bad  to  the  nature  and  extent  of  the  injury 
which  the  plaintiff  would  suffer  if  the  injunction  should  be  withheld,  and  alao  to  the 
consequences  to  the  defendant  if  it  be  granted.  (Brvce  agt  The  JMaware  cend  Hwd^ 
$on  Canal  Go.,  19  Baarh,  371.^  Where  it  appears  that  a  plaintiff's  grievance,  upon 
which  he  asks  an  iryuncUon,  is  such  that  he  may  be  amply  and  readily  recompensed 
by  damages,  to  bo  recovered  in  an  action  at  law,  an  injunction  should  not  be  allowed. 
(Marshall  agt  Peters,  14  How.  218;  and  see  Jhwnsend  agt  TBumer^  3  u2.  384;  Keuh 
York  Life  Ins,  Co.  agt  The  CUy  of  New-York,  4tDuer,  192.) 

To  restrain  proceeding!  in  another  action*— No  court  in 
this  state  can  rightfully  enjoin  a  party  fh>m  proceeding  in  a  suit  in  another  court  of 
tiie  state,  having  equal  power  to  grant  the  relief  sought  by  the  complaint  on  whidi 
such  injunction  is  asked.  If,  in  such  a  esse,  a  party  who  has  brought  as.  action  in 
one  court  be  enjoined  from  proceeding  farther  therein  by  an  injunction  issued  firom 
another  court  of  co-ordinate  powers,  and  if  he  proosed,  notwithstanding  such  in- 
junction, his  proceedings  will  not  be  set  aside  for  that  cause,  as  vrregviiaT,  But,  in 
furtherance  of  justice,  &e  party  prejudiced  by  them  will  be  relieved  on  such  terms 
as  may  be  just ;  but  only  upon  consenting  to  a  dissolution  of  .the  injunction,  so  far 
as  it  may  interfere  with  the  further  prosecution  of  such  action.  (Bennett  agt  Le 
Boy,  14  How.  178;  and  see  People  agt  Draper,  id,  233.)  A  receiver,  who  has 
obtained  authority  firom  the  court  to  sue,  is  not  only  authorized  but  bound  to  pro- 
ceed with  his  action,  and  he  is  not  to  be  restrained  by  injunction  out  of  another 
court,  or  by  making  him  a  party  to  a  new  action  and  obtaining  an  injunction  against 
him.  The  proper  method  of  restraining  him  when  engaged  in  the  discharge  of  his 
official  trust,  is  by  application  to  the  court  whose  officer  he  is,  for  instructions.  As 
a  general  rule,  a  defendant  who  has  an  equitable  defence  to  an  action,  being  now 
au^orized  to  set  it  up  by  answer,  is  bound  to  do  so,  and  he  will  not  be  permitted  to 
bring  a  separate  action  merely  for  the  purpose  of  restraining  the  prosecution  of  an- 
other action  pending  in  the  same  court  Nor  can  one  court,  in  this  state,  rightfully 
w^in  a  defendant  teom  proceeding  in  a  suit  in  another  court  of  the  state,  having 
equal  power  to  grant  the  relief  sought  by  the  comphiint  (  Win/ield  agt.  Bacon,  34 
Barb.  154 ;  see  McOarthy  agt  Peake,  18  How.  138.)  It  is  therefore  no  longer  neoes- 
aary  or  admissible,  to  restrain  by  ii^unotioa  in  one  suit|  the  prooeedings  hi  another 
action  pending  in  the  same  court.  (Amdt  agt  WUliaims,  16  H^w.  244.)  An  «yim«- 
Uon  cannot  now  be  issued  in  one  action  to  stay  the  prosecution  of  another  in  this 
oovfft  If  the  commencement  or  pendency  of  one  suit  furnishes  a  reason  for  staying 
proceedings  in  another,  an  application  should  be  made  tor  a  stay  of  proceedings. 
And  such  application  should  be  made  in  the  suit  in  whic^  proceedings  are  sought  . 
to  be  stayed ;  and  upon  notice,  where  the  defendant  has  answered.    (Bederick  agt 
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Sbfftradl,  4  Bow,  8(0.)  Ad  action  pending  between  the  aame  parties  in  another 
ooort,  not  identical  with  the  pj'eaent,  although  relating  to  the  same  subject  matter 
in  part,  but  upon  different  facts  and  circumstaDcee,  and  not  involving  only  the  same 
questioD,  is  no  ground  for  staying  proceedings  in  the  present  action  until  the  deter- 
mination of  the  action  in  that  court,  especially  where  the  present  action  was  com- 
menced first  {Sorle^  agt.  Brewer^  18  ^ow.  609 ;  wnd  see  Rogers  agt  Mkh,  S.  A  K 
Ind,  RR.  Co.,  28  Barb,  533.)  It  is  no  longer  necessary  to  bring  an  action  in  the 
nature  of  a  suit  in  equity  to  resUrain  proceedings  in  an  action  in  the  nature  of  a  suit 
at  law.  Or,  an  (njuncHon  cannot  issue  in  one  action  to  stay  proceedings  in  another 
—both  being  in  this  court  (Mmt  agt.  ^brmer^  Loan  Co^  8  Bow.  416;  and  see 
h  the  same  ^eei  Grant  agt  Qtuckj  6  Sand.  612.)  This  last  case  was  considered  at  a 
jbint  meeting  of  the  judges  of  the  supreme  court,  of  the  common  pleas,  and  of  the 
Superior  court,  in  the  city  of  New-Tork,  and  was  unanimously  approved.  {See  N". 
T.Ay.H.  RR.  Co.  agt  Schi^lerj  17  Bow.  464.)  "Where  an  injunction  is  proper  in 
reference  to  part  of  the  subject  of  the  action,  there  is  no  good  reason  why  one  should 
not  be  allowed  broad  enough  to  embrace  the  whole  case,  if  a  restraint  as  to  the 
whole  is  proper,  although  as  to  the  residue  of  the  controversy  the  restraint  might  be 
obtained  by  a  mere  order  to  stay  proceedings.  {Chappell  agt  FotteTf  11  Bow.  365.) 
Where  a  mortgagee  had  proceeded  to  foreclose  a  mortgage,  and  had  obtained  a  de- 
cree of  forocloaure  and  sale,  and  thereupon  the  owner  of  the  premises,  under  an 
agreement  with  the  mortgagee,  executed  to  a  third  person  a  deed  of  the  mortgaged 
premises  in  trust,  to  sell  it  in  a  manner  pointed  out  by  a  declaration  of  the  trust,  and 
apply  the  proceeds  in  payment  of  the  decree ;  held,  that  the  mortgagee  had  entered 
into  a  new  contract,  which,  so  (ar  as  it  differed  fh)m  the  fbrmer  one,  defined  and 
sstablisbed  by  his  decree,  superseded  and  controlled  it  And  an  ir\funciion  was  sus- 
tained, restraining  the  mortgagee  from  f\irther  proceeding  under  his  decree  of  fore- 
closure and  sale.  (Van  Wagenen  agt.  La  Farge,  13  Bow.  16.)  An  action  brought 
by  a  plaintiff  against  a  defendant,  the  holder  of  mortgage,  for  the  purpose  of  declar- 
ing void  and  cancelling  the  mortgage,  does  not  stay  the  defendant  from  instituting 
a  suit  against  that  plaintiff  and  others,  to  foreclose  the  mortgage.  {Thrrant  agt. 
Quackenbos,  10  I&nv.  244.  See  Bowers  agt.  TdOmadge,  16  Bow.  325 ;  Whitney  agt. 
Stevens^  16  Bow.  369.)  An  injunction  will  sometimes  be  allowed  to  prevent  a 
multiplicity  of  suits.  (Woodruff  agt.  Fisher,  17  Barb.  524.)  A  court  of  this  state, 
having  general  equitable  jurisdiction,  has  power  to  enjoin  a  party  to  a  suit  pending 
before  it,  from  suing  the  adverse  party  upon  the  same  subject  matter,  in  a  foreign 
tribunal    (Field  agt  BoCbrook,  3  Abb.  377.) 

To  restrain  imposition  of  a  tax.— The  supreme  court  will  grant  its 
aid  to  restrain,  by  injunction,  \he  imposition  of  any  tax  or  burden  on  the  tax 
payers  of  a  city  contrary  to  law! on  a  complaint  filed  by  any  tax  payer,  on  his  own 
behalf  as  well  as  on  behalf  or  others  similarly  interested;  or  on  behalf  of  any 
corporator  of  the  city,  having  an  interest  in  the  corporate  property  thereof,  on  a 
nmilar  oomplamt,  showing  an  ille£^  diversion  or  application  of  the  corporate  prop- 
erty. But  the  plaintiff  in  such  a  case  must  aver  that  he  files  his  complaint  not 
only  on  his  own  behalf  but  on  behalf  of  all  others  similarly  situated.  Such  an 
averment  is  essential  to  a  complete  determination  of  all  the  rights  ailbcted  by  the 
Suit  ( Wood  agt.  Draper,  24  Barb.  187.  Bui  see  RooseveU  agt.  Draper,  15  Bow.  137, 
and  Warwick  agt  Mayor,  &c.,  ofN.  Y.,  id.  357 ;  FuUer  agt.  AUen,  16  Bow.  247.) 

When  an  injunction  irill  imue*— To  restrain  the  obstruction  of 
water  oourses.  (See  Coming  agt  The  Troy  Iron  and  Nail  Factory,  6  Bow.  89.  See 
Story's  EquUy  Jwr..  §  927.  See  Sden  on  Jr^'unctiontf  108.  See  AngeU  on  Water 
Courses,  §  444.) 

To  restrain  snmauiry  proeeedinBS.— Where  a  lessee  oovenants 
for  a  particular  use  of  demised  premises,  equi^  will  restrict  him  to  that  use.  (Boward 
agt  EUis,  4  Sand.  369.)  Roobevk/t,  J. — 1  have  consulted  on  this  subject  with  two 
of  my  oolleagues  with  the  view  of  establishing  a  uniCbrmity  of  practice  on  a  point 
■0  important  to  the  conununity  as  well  as  the  profession — and  they  concur  with  me 
in  saying  that  by  the  true  construction  of  the  Code  an  injunction  cannot  be  granted 
1o  stay  or  suspend  proceedings  under  the  statute  for  recovering  summary  possession 
of  houses  or  lands.  (Byodt  agt  Burr,  8  Bow.  170.  See  Fleeter  agt  Wilson,  1 
Ihker,  624 ;  Buigan  agt.  Bfogan,  16  Bow>  164.)  The  only  cases  in  whidi  the  court 
will  interfere  by  inpmction  to  stay  summary  proeeedinge  between  landlord  and  ten- 
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ant^  18 :  Iflt  Where  there  has  been  fraud  or  oollnsion.  3d.  Where  the  Justice  has 
not  obtained  Jurisdiction,  b7  want  of  the  neoessaij  preliminary  steps  or  cAher  oause^ 
and  3d.  Where  the  tenant,  from  liie  peculiar  circumstances  of  the  case,  is  precluded 
from  setting  up  his  defence  before  the  justice.    {Bohe€  agt.  Bamerdeyf  16  Bow,  461.) 

To  restrain  trade* — ^An  i/^fundion  cannot  iasue^  in  an  action  for  a  breadi 
of  covenant  or  agreement,  restraining  the  defendant  from  exerdslng  or  oanying  on 
a  certain  trade  or  profession  within  a  certain  time,  in  a  certain  place,  where  a  cer- 
tain sum  as  a  penaUy  is  named  in  the  agreement  The  pUuntifTs  remedy  is  an  actioii 
at  law  to  reoover  of  the  defendant  the  specified  amount  named  as  the  penalty,  for 
his  damages ;  and  that  is  the  extent  of  his  remedy,  either  at  law  or  in  equity.  Ami 
this  is  so  whether  the  defendant  is  solvent  or  insolvent  Were  there  mo  penaUif 
•zpressed  in  the  agreement,  the  pUintifT  would  be  entitled  to  an  ii^junction  restrain- 
ing the  defendant,  by  reason  of  the  impossibilify  of  accurately  calculating  1±mb 
plaintiff's  damages ;  and  this  would  be  so  whether  the  defendant  was  insolvent  or 
not  ( Vincmt  agt.  King^  13  Bow,  334.)  B.,  a  watchmaker,  having  acquired  a  repu- 
tation as  such  on  account  of  the  superior  character  of  his  w^ches,  which  were 
stamped  with  his  name,  sold  to  8.  the  right  to  stamp  B.'s  name  on  watches  manu- 
fiictured  by  S.,  and  &  assigned  to  the  plaintiffs  the  right  to  stamp  B.'s  name  en 
watches  made  by  them.  The  defendants  had  on  hand,  for  sale,  watches  made  bj 
B.  and  stamped  with  his  name.  J9bU,  that  an  injunction  would  not  lie  to  restrain 
them  from  selling  the  genuine  article,  and  thus  to  proteet  the  plaintiffs  in  selling  the 
simulated.  (Samtul  ^  Berger,  34  Barb,  163.)  A  plaint  cannot  be  allowed  to 
restrain  by  if^jtmction  a  defendant  from  obtaining  payment  of  indebtedness  due  to 
him,  and  tie  up  and  endanger  a  laige  amount  of  proper^,  by  preventing  the  ooUeo- 
tion  of  notes  and  other  indebtedness,  for  the  purpose  if  obtaining  by  the  plaintiff 
payment  of  a  comparatively  small  claim.  Such  a  use  of  the  writ  of  injunction  ia 
not  warranted ;  it  would  create  a  greater  wrong  than  it  was  intended  to  remedy. 
{GaUaUn  agt  Oriental  Bank^  16  Bow,  263.)  In  an  action  fbr  the  aptc^  per/arm- 
once  of  a  contract,  to  compel  the  defendant  to  manufkcture  and  sell  to  ti^e  plaintijffii 
ezdusively,  a  particular  article,  an  if^undion  which  restnuns  the  defendant  from 
selUng,  or  in  any  manner  disposing  of  such  article  to  any  other  persons  than  the 
plaintiff,  &0.,  will  be  dissolved,  where  it  appears:  1st  That  the  agreement  or  con- 
tract between  the  parties  is  not  fair  and  equaL  2d.  Where  it  would  be  impossible 
for  ^e  court  to  ascertain  whether  the  most  essential  provisions  of  the  contract  on 
both  sides,  have  been  complied  with ;  and  3d.  Where  the  parties  themselves  have 
provided  the  actual  measure  of  damages  to  be  paid  by  the  defendant  in  case  of  a  ^ 
violation  of  the  terms  of  the  contract  In  such  a  case,  it  is  proper  to  leave  the  par-  ^ 
'^  ties  to  their  remedy,  by  an  action  for  damages,  in  ease  of  a  violation  of  the  contract 
(Bama  agt  MeAUiater,  18  Bow,  634.)  ; 

To  restrain  a  party  from  glirlny  bis  seririceft.— An  artia 
who  has  entered  into  a  written  agreement  to  perform  his  professional  services  for  a 
party,  for  a  limited  time,  at  a  stipulated  price,  and  binds  himself  not  to  work  for 
any  other  house  or  person  during  said  time;  and  the  agreement  is  mutual  that  the 
party  who  engages  shall  employ  and  pay  him  according  to  the  agreement,  may  be 
retrained  by  injuneUonj  ftom  performing  such  services  during  the  term,  for  any  other 
person  than  the  party  to  the  agreement,  without  the  consent  of  the  latter.  The 
principle  is  this :  That  services  which  Involve  the  exercise  of  powers  of  mind^  which, 
in  many  cases,  as  of  writers  and  performers,  are  purely  and  largely  intellectual,  may 
form  a  class  in  which  the  court  will  interfere:  such  servlees  are  generally  individual 
and  peculiar.  They  exist  in  nature,  or  in  degree,  with  some  modification  of  cliar^ 
acter,  or  expression  in  the  one  person.  This  element  o/mind  exhibited  in  the  subject 
of  the  contract,  as  distinguished  fVom  what  is  medumUai  and  materia^  furnishes  a 
rule  of  distinction  and  decision.    (I^Sredericke  agt  Mayer,  13  Bow.  666.) 

To  reetrain  from  acting  in  certain  capacities.— A  court  of 
equity  has  no  right  to  inquire  into  the  proceedings  of  subordinate  tribunals  of  spe- 
cial or  local  jurifiKdiction,  (commissioners  of  highways  for  laying  out  roads,  levying 
tax  therefor,  Ac.,)  with  a  view  to  set  them  aude  if  void  at  law,  or  for  the  purpose 
of  staying  or  restraining  such  proceeding.  {Thatcher  agt  Duaenhxary,  9  Bow.  32.) 
In  an  action  of  quo  warranio  to  determine  the  right  to  a  public  office,  an  ii^jwicUcnf 
restraining  generally  the  functions  of  the  oflice,  is  not  authorized  by  law.  {The  peo- 
pie  agt  Xhvper,  14  Bow,  233 ;  and  see  Lewie  agt  Oliver^  4  Atb.  121.)     The  court 
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will  not  be  jostlfled  in  interfenng,  bj  the  Buxnmarj  process  of  injonctioD,  to  restrain 
tbe  proceeding  of  commiBsioners  appointed  bj  an  act  of  the  legialatare,  for  drainiog 
Bwamp  lands,  eycD  though  the  commissioners  err  in  Judgment,  in  respect  to  the 
manner  of  performing  their  duties.  Unless  the  commissioners  are  Tlolating  the  plain 
and  manifest  intent  aad  object  of  the  statute,  or  are  proceeding  in  bad  faith,  the 
conrt  will  not  interpose  its  authority  to  suspend  the  work.  (HartweU  agt.  Ami' 
tirong,  19  Barh.  166;  and  ne  Xf,  7.  and  EarUm  RR  €h,  agt  Mayor,  Jtc,  N»  F.,  1 
BQL  585;   WhUnty  agt  Mayor,  <fec,  28  Barh.  233.) 

Iftesiniiiliiig  miteaiiceB*— An  vnjunctMn  will  be  granted  to  prevent  and 
reatTMn  a  nviaoMce ;  and  it  will  be  allowed  at  the  instance  of  any  prirate  individual, 
who  sustains  a  special  injury  from  it.  Where  the  defendants  permanently  located 
their  floating  dry  dock  in  the  basin  opposite  to  the  upland  in  the  street,  and  oppo- 
site to  the  side  of  the  pier  of  the  plaintiib,  by  which  the  plainti£b  were  depriv^  of 
wbarfiige  and  gains  from  the  pier,  arising  fiom  large  vessels,  for  active  shipping 
lying  in  the  baon,  hdi,  that  the  plaintiffs'  rights  were  peculiar  to  them,  the  loss  of 
which,  by  the  defendants'  obstruction,  constituted  an  injury  special  to  them.  The 
ooort,  in  such  a  case,  may  abate  the  nuisance,  and  enjoin  the  defendants  from  con- 
fiawn^  it  (Piamman  agt  Th^  KeW'  York  Balance  Co.,  13  Eow.  40 ;  and  see  Feck 
agt.  Elder,  3  Sand.  126;  Budaon  agt  Maddiaon,  35  Eng.  Ch.  R  416.)  A  court  of 
equity  wiU  not  interfere  by  injunction  to  put  down  a  public  nuisance  which  does 
not  violate  the  private  rights  of  property,  but  only  contravenes  the  general  policy: 
Nor  will  an  injunction  be  granted  to  prevent  the  perpetration  of  an  act  prohibited 
by  a  public  statute,  because  it  might  diminish  the  profits  of  a  trade  or  business 
pursued  by  the  applicant  in  common  with  others.  {SmUh  agt  Lockwood,  13  Barb. 
209;  BamUkm  agt  Acoeteory  Traneit  Co.,  13  ^010.  108;  Fatten  agt  Safne,  id. 
502.) 

Prewentiiig  the  Inf  rliigeni  ent  of  trade-markt •— A  to5e2  or 

trade-mark  which,  fh>m  its  general  resemblance  to  the  original,  is  well  calculated  to 
mislead  the  public,  by  inducing  the  belief  that  the  articles  to  which  it  is  affixed  are 
in  reality  prepared  or  manufactured  by  the  original  owners^  and  which,  from  its 
dose  aad  minute  imitation  of  the  original,  was  evidently  framed  with  a  design  to 
mislead  and  deceive,  may,  in  a  proper  case  be  restrained  in  its  use  by  injunction. 
If  a  plaintiff  comes  into  a  court  of  equity  to  claim  relief  against  ibe  fraud  of  others, 
he  must  be  free  himself  from  the  imputation.  If  the  s^es  of  an  artide  made  by 
the  plaintiff  are  effected,  or  sought  to  be,  by  misrepresentation  and  falsehood,  he 
cannot  be  listened  to  when  he  complains  that,  by  the  fyaudulent  rivalry  of  others, 
his  own  fraudulent  profits  are  diminished.  An  exclusive  privilege  fbr  deceiving  the 
pubUe,  is  not  one  that  a  court  of  equity  oan  be  required  to  aid  or  sanction.  (This 
decision  on  this  povni,  follows  thai  in  Fartridge  agt  Menck,  1  Hinoa/rd^s  Court  of  Ap- 
peals Cases,  547.)  The  above  principles  applied  to  this  case  where  it  appeared  that 
the  plaintiff  and  his  firm,  who  were  endeavoring  to  restrain  the  defendants  from 
doing  the  same  thing,  were  largely  engaged  in  manufacturing  and  selling  an  article 
t^  liquid  soap,  (made  of  palm-oil,  potash,  alcohol  and  sugar,)  highly  scented,  under 
the  seductive  name  of  "  Balm  of  a  ihmuand  Flou?ers."  (I\ftridge  agt  Wells,  13  Jloto. 
386  ;  #60  Feiridge  agt.  Merchant,  4  Abb.  166;  «ee  Howard  agt.  ffenriquez,  3  Sand. 
726.)  The  original  establishment  and  designation  of  "  Christy's  Minstrels,^'  entitles 
the  founder  the^'eof  to  the  protection  and  benefit  of  that  appellation  exclusively,.-. 
Without  a  proper  license,  the  assumption  and  use  of  that  style  and  name  of  amuse- 
ment by  others,  will  be  perpetually  restrained  l^  injunction,  under  the  law  prohib- 
itix^  the  pirating  trade-marks.  {Christy  agt  Mvfphy,  12  How.  *l^\  see  Dayton  agt. 
Wilkes,  17  How.  610;  Wolfe  agt.  Qoukard,  18  How.  64;  Comttoek  agt  Moore,  18 
How.  421.) 

Iftettrainlng  transfer  of  ttoek*— Where  it  appears  a  stock  eom- 
pamy  have  fraudulently  issued  false  certificates  of  stock  largely  beyond  the  actual 
capital  of  the  company,  and  the  company  have  become  insolvent;  an  injunction 
restraining  the  company  and  its  officers  firom  opening  their  transfer  books  for  the 
transfer  of  any  stodc,  even  for  owners  who  are  stodc  brokers  and  require  such 
transfers  to  be  made  in  the  regular  course  of  Iheir  business,  will  be  granted  and 
continued  until  the  courts  or  the  legislature  dispose  of  the  matter.  (The  Feople  agt. 
The  Farkeir  Vein  Coal  Co.,  10  How.  186 ;  affirmed  on  appeal,  10  How.  643 ;  and  see 
Underwood  b^  21,  T.  dt  K.  K  JUL  Co.,  11  How.  537.)    FreUnmary  injunctions, 

28 


854  INJUNCTION,  [§  219 

and  orders  appoirMmg  reeehers,  should  be  granted  with  great  eawU(mj  and  only  in 
cases  of  pressing  apparsnt  neeessiiy.    An  order  in  &Tor  of  a  judgment  creditor, 
plamtiflEI  which  not  only  enjoins,  in  e£feot,  a  defendant  from  making  any  use  or  dis- 
position of  the  property  in  suit  of  the  judgment  debtor,  but  actually  diyeets  the 
defendant  of  the  possession,  and  orders  the  proper^  to  be  giren  up  to  the  reoeUfer^ 
will  be  vacated  and  set  aside,  where  it  appears  that  the  defendaat  is  a  prior  mort- 
gagee, and  having,  by  f(«feiture  of  the  mortgage,  and  by  express  agreement  with 
the  owners  of  the  property,  a  vested  right  to  the  possession  of  such  property. 
Especially  will  the  defendant  be  protected  in  his  possessioD,  where  he  has  a  much 
larger  claim  to  secure  than  the  plaintifr,  and  offers  ample  security  to  inderaniQr  the 
plainti£    (Patten  agt  The  Accessory  J^ansU  Oo^  13  Eow,  602 ;  sss  Farry  agt.  Bamk 
of  Ce!ntral  New 'York,  15  How,  445.)    A  person  who  has  borrowed  money  of  a 
sayings  institution,  upon  his  promissory  note,  secured  by  a  pledge  of  bank  stocky 
is  not  entitied  to  an  injunction  to  prerent  the  prosecution  of  tiienote,  on  the  ground 
that  the  sayings  bank  was  prohibited  by  its  charter,  from  making  loans  of  l&at  de- 
scription.   iMoU  si^  The  U.S.  TntU  Co.,  19  Baarlk  668 ;  ondtses  JSonMiiagt.  EOkOL, 
15  How,  330.) 

Rcstrainlnff  partners.— >A  party  restrained  by  injuaotion  from  doing 
A  particluar  act,  cannot  stand  by  and  see  the  iiyunetion  violated  by  a  partner  at 
their  common  expense,  or  for  their  common  benefit  To  stand  by,  aid  and  abet, 
or  countenance  and  oonniye  at  a  violation  of  an  injunction  by  a  partner,  under 
such  dreumstaocea,  yn}l  be  held  a  disobedience  of  the  Injunctkm  by  the  peity  re- 
strained, and  will  be  punished  as  such.  All  persons  duly  served  with  an  uyunotioa 
are  bound  to  obey  tiie  same  in  its  letter  and  spirit  while  it  reoiains  in  force,  and 
eve^  evasion  of  it,  or  contriranoe  to  frustrate  it,  will  be  treated  at  a  contempt  and 
punished  as  such.  {NeaJU  agt  Osbortw,  16  Eow.  81 ;  amd  see  Ootdding  agt.  Bam,  4 
Sand,  716.)  What  is  sufficient  evidence  of  insolvency  to  anthoriae  an  injunction 
and  appointment  of  a  receiver,  in  an  action  by  a  creditor  of  a  partnership  on  an 
indebtedness  of  the  firm.  {Levy  agt  JSly,  15  Mow.  396 ;  see  Eaggeriy  agt  Orasiger, 
«d  243 ;  see  Wetter  agt  Schliqper,  id.  268;  and  seePaton  agt  Wright^  id.  48L) 

Removal  of  cause  to  Ilnlted  States  eonrts^— On  the  removal 
olf  a  cause  from  the  state  court  into  the  circuit  court  of  the  United  States,  where 
there  is  an  injunction,  the  order  for  removal  may  provide  that  it  (the  order)  shall  not 
operate  of  itself,  to  dissolve  the  iijunction.  Although  there  is  no  provision  in  the 
fltstote  for  continuing  the  injunction  on  such  removal,  as  there  is  in  cases  of  special 
bail  and  attachment,  yet,  the  cause  may  be  remanded  to  the  state  court ;  and  whether 
the  removal  carries  with  it  the  injunction  in  full  force  or  not,  it  is  important  that, 
in  case  the  cause  is  remanded,  it  should  come  back  in  the  same  situation  as  when 
it  left.    (LitUe  agi.  Thak^ier,  1%  Eow.  294.) 

Daring  litigation  the  defendant  it  doing  or  tlireatenfl 
«onte  act  in  Tlolation  of  tlie  plalntifTs  rignts.— An  injunction 
con  only  be  obtained  under  this  provision,  for  acts  done  or  threatened  pending  the 
Utigfttioa.  {SeMng  agt  JDcmt,  9  Eow.  847.)  The  latter  clause  of  section  219  is 
epplicable,  where,  during  the  pendency  of  the  action,  it  shall  appear  by  affidavit  that 
the  defendant  threatens,  or  is  about  to  remove  or  dispose  of  his  prop^ty,  Ac,  a  tem- 
porary injunction  may  issue.  (See  Perkins  A  Brown  agt  Warren,  6  Eow  341.)  The 
first  dause  does  not  provide  for  a  case  arising  after  action  commenced ;  and  the  seo- 
ond  clause  does  not  provide  for  a  case  arising  hrfore  action  commenced.  On  motion 
to  dissolve  the  injunction  upon  complaint,  answer,  reply  and  affidavits,  the  whole 
may  be  examined  to  ascertain  the  necessary  facts,  although  there  is  a  denial  on  oatii, 
in  the  answer,  <^  the  facts  alleged  in  the  complaint  {^edoolm  agt  Miller,  6  Eow. 
456.)  And  the  acts  must  be  such  as  shall  tend  to  render  the  judgment  which  is 
sought  to  be  obtained  ineffsotuaL  (Eovey  agt.  JT  (kea,  4  Eow.  31.)  A  simple  con- 
tract creditor  cannot  maintain  an  action  against  the  debtor  and  his  Awudolent  as- 
signee to  restrain  the  latter  flfom  disposing  of  the  assigned  property,  and  to  have 
the  assigiunent  declared  void  and  his  debt  paid.  To  sustahi  such  an  aetion  the 
plaintiff  must  be  a  judgment  cieditor  of  the  fraudulent  assignor.  (Reubens  agt 
Joel,  3  Komaa,  488;  ovofrMmg  MM  agt  Ihasn,  10  Eow.  226.) 

Wben  during  tlie  pendency  of  an  action  defendant  ft 
alnmt  to  remoire  lift  propertr. — A  mere  refiisal  to  pay  a  debt,  whether 
the  debtor  be  aolTfi&t  or  not^  ii  not  cause  for  israing  an  injunction  under  section  319 
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of  the  Code.  Kor  is  it  sofBoietit  that  the  defendant  threatens  to  make  an  assignment 
for  the  benefit  of  his  creditors.  To  obtain  an  injunction,  facts  should  be  shown. 
SaspidoD,  belief  and  information  are  not  .sufficient.  {Pomeroy  agt.  Hindmarsh,  5 
J9bw.  437.)  Where,  during  the  pendency  of  an  action,  it  shall  appear  by  affidavit, 
that  the  defendant  threatens,  or  is  about  to  remove  or  dispose  of  his  property,  with 
intent  to  defraud  his  creditors,  a  temporary  injunction  may  be  issued,  under  the  last 
daiiae  of  section  219  of  the  Code,  to  restrain  such  removal  or  disposition.  But  such 
remedy  by  injunction  is  only  applicable  where  the  act  is  threatened,  or  is  about  to 
be  done,  and  not  when  it  has  been  done.  Nor  is  a  plaintiff  entitled  to  an  injunction 
in  such  case,  unless  he  establishes  an  equitable  ground  for  interference,  by  showing 
that  he  is  a  creditor,  or  that  he  will  be  injured  by  the  threatened  firaudulent  transfer. 
An  injunction  ought  not  to  be  issued  on  such  an  application,  where  the  plaintiff's 
demand  is  denied  on  oath  by  the  defendant,  and  is  unsupported  by  any  evidence, 
and  there  is  no  proof  that  the  plaintiff  has  any  interest  in  restraining  the  defendant 
Where  the  legal  right  of  the  plaintiff  is  denied  by  affidavit  as  broadly  as  it  is  asserted, 
the  appb'cation  stands  upon  the  same  ground  and  should  be  governed  by  the  same 
role,  as  where  the  whole  equity  of  a  complaint  is  denied  by  the  answer.  (PerkinB 
agt  Warren,  6  How.  341 ;  see  Makohn  agt.  Miller^  6  Bow.  466 ;  ae$  H&vey  agt.  JT  Crec^ 
4  Sow.  31.)  ^e  effect  of  the  temporary  injunction  granted  under  this  part  of  this 
section,  is  not  to  restrain  any  removal  or  disposition  whatever  of  the  defendant's 
property,  but  only  such  a  removal  or  disposition  with  an  intent  to  defraud  his  cred- 
itors.   {Brtmier  agt  Hodges,  1  Duer,  609.) 


« 

Serrlee  of  InJanctlOB  order* — An  injunction  order  can  only  go  against 
9k  party  to  the  action.  (See  Code,  §§218,  219.)  The  original  injunction  order  must 
be  shown  to  the  party — service  of  a  copy  only,  with  a  notice  that  it  is  a  copy  of  the 
original,  is  not  sufficient  ( Watson  agt.  FuUer,  9  How,  425 ;  and  see  Coddington  agt 
Wehb,  4  Sand.  639.)  The  cohiplaint  and  affidavits  on  which  an  injunction  is  directed 
to  a  mnnidpal  corporation,  is  properly  served  upon  the  mayor,  as  the  chief  officer  of 
the  said  oorporation.  {Davis  agt  T?ie  Mayor  of  N.  K,  1  Duer,  45  L)  A  copy  of  the 
papers  upon  which  an  injunction  is  granted,  must  in  all  cases  be  served  with  the 
injunction,  or  the  service  of  the  injunction  will  be  set  aside  as  irregular.  (Penfield 
agt  White,  8  Ofw.  87.) 

IVbere  complaint  dl9inl$§ed«— l^ere  a  temporary  injunction  is 
allowed,  and  the  complaint  in  the  action  is  subsequently  dismissed,  the  injunction 
ipso  fado  falls  with  it.  Nor  can  an  appeal  restore  the  injunction.  It  can  only  be 
restored  by  a  reversal  of  the  judgment  But  where  an  appeal  has  been  taken  trom 
such  judgment  of  dismissal  the  plaintiff  can  apply  to  the  court,  on  notice,  to  restrain 
the  proceedings  of  the  defendant  until  the  decision  upon  the  appeal.  The  court  by 
its  original  power  over  the  parties  is  authorized  to  grant  such  an  order.  (Hoyi  agt. 
Gorier,  7  How.  140.) 

Obedience  to  Ininiictloii. — ^The  plaintiff  wOl  be  entitled  to  an  order 
to  show  cause,  or  an  attachment,  as  the  case  may  be,  on  showing  a  violation  of  an 
injunction  by  the  defendant — ^notwithstanding  the  injunction  may  have  been  issued 
without  the  req[uisite  facts  appearing,  and  for  that  reason  dissolved.  It  is  not  for 
the  defendant  to  determine  whether  an  injunction  is  properly  or  improperly  issued. 
It  is  his  duty  to  obey  it  while  it  exists.  {Smiffi  agt.  Beno,  6  How.  124.)  And  an 
injunction  directed  to  a  corporation  is  operative  and  binding,  not  only  on  the  cor- 
poration itself,  but  upon  every  person  whose  personal  action  as  a  member  or  officer 
of  the  corporate  body  it  seeks  to  restrain  or  control.  (Davis  agt  Mayor  o/K.  T.,  1 
Duer,  461 .)  The  propriety  of  issuing  the  injunction  cannot  be  reviewed  on  an  appeal 
from  an  order  granting  an  attachment  for  the  violation  of  such  injiuction.  (Grim 
agt.  Qritn,  1  E.  D.  Smith,  190.)  An  appeal  from  an  order  granting  an  injunction 
does  not  stay  the  operation  of  the  injunction  pending  the  appeal  Notwithstanding 
the  appeal,  an  attadiment  will  issue  to  punish  the  party  enjoined,  for  any  violation 
of  the  injunction  order.  (Stone  agt  Carlan,  3  Code  B.  103.)  A  party  restrained 
by  ii\)unction  from  doing  a  partiouUur  act,  cannot  stand  by  and  see  the  injunction 
violated  by  a  partner  at  their  common  expense,  or  for  their  common  benefit  To 
stand  by,  aid  and  abet,  or  countenance  and  connive  at  a  violation  of  an  injunction 
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bf  a  partner,  under  suob  circninstanoes,  will  be  held  a  diaobedienoe  of  the  injtmc- 
tion  by  the  party'^restrained,  and  will  be  pnniahed  as  anch.  All  persons  duly  senred 
with  an  injunction  are  bound  to  obey  the  same  in  its  letter  and  spirit  while  it  re- 
mains in  force,  and  eyery  evasion  of  It^  or  contriTacce  to  firustrate  it,  will  be  treated 
as  a  contempt  and  puni&ed  as  such.    (Neale  agt  Oibomt^  16  JSbto.  81.) 

§  220.  At  what  time  it  may  be  granted. 

The  inj  unction  may  be  granted  at  the  time  of  commencing 
the  action,  or  at  any  time  afterwards,  before  judgment,  upon  its 
appearing  satisfactorilj  to  the  court  or  judge,  by  the  affidavit  of 
the  plaintiff  or  of  any  other  person,  that  sufficient  grounds  exist 
therefor.  A  oopy  of  the  affidavit  must  be  served  with  the  in- 
junction. 

The  verified  pleadings  may  be  used  as  aft Idavlt.—Au  ap- 
plication to  dissolve  an  injunction  made  upon  the  pleadings — ^the  answer  being 
verifiBd^musi  be  rejnrded  as  an  application  made  upon  affidavita  within  the  mean- 
ing of  section  226  of  the  Coda  Therefore  affidavits  may  be  read  in  opposition  to 
the  motion.  (Sthoewfnaker  agt  Ihiick  Churehf  Kingston^  6  Bow.  365.)  Where  a 
complaint  states  all  the  facts  necessary  to  lay  the  foundation  for  an  injunction,  and 
the  plaintiff  swears  to  them  (by  verification)  positively,  the  complaint  may  be  used 
as  an  affidavit  for  the  purpose  of  obtaining  an  injunction.  (Minor  agt.  Terry^  6 
Haw,  208.)  An  injunction  can  only  be  granted  or  sustained  upon  affidavit,  and 
where  the  complaint  praying  an  injunction  is  duly  verified,  it  may  be  used  to  obtain 
or  uphold  an  injunction.  But  where  the  complaint  is  not  so  verified,  the  party  must 
rely  upon  the  affidavit  alone  for  obtaining  or  sustaining  it  (SmUh  agt  Reno,  6  How. 
121 ;  Levi  agt  Ely,  15  How.  395.)  An  injunction  will  not  be  granted,  uxiless  the 
allegations  in  the  complaint  are  verified  positively.  {Jonea  agt.  AtUrbury,  1  Chde 
B.  N.  &  87.)  An  injunction  could  never  be  allowed  under  the  former  practice,  nor 
can  it  now,  on  an  affidavit  founded  merely  on  information  and  belieC  {Roome  agt 
Wehh,  3  Bow,  327 ;  Pomeroy  agt.  Bindmarsh^  6  Bow.  439.)  As  a  general  rule,  an 
injunction  will  not  be  allowed  upon  mere  information  and  belief.  But  the  usual 
verification  is  sufficient,  if  the  allegations  relied  upon  as  sufficient  grounds  for  grant- 
ing an  injunction  are  stated  positively  in  the  complaint,  .even  though  other  allega- 
tions  in  the  complaint  are  stated  on  information  and  belief.  Nor  is  a  separate  affi- 
davit required  in  such  cases.  Where  the  motion  for  an  injunction  is  for  causes  ex- 
isting at  the  conmiencement  of  the  suit,  and  those  are  fiilly  set  out  in  the  complaint^ 
under  positive  allegations,  and  an  ixgunction  is  demanded  in  the  complaint  duly 
verified,  an  affidavit  is  unnecessary.  An  affidavit,  however,  is  generally  necessary, 
if  the  cause  for  an  ii^unction  arise  during  litigation.  (  Woodrt^i^  Fisher,  17  Barb. 
224.)  An  injunction  should  not  be  allowed  or  sustained  on  an  affidavit  or  verified 
complaint,  where  the  material  allegations  are  made  merely  on  information  and  be- 
lief. {RaUau  agt  Barnard,  12  Bow.  464.)  A  copy  of  the  papers  upon  which  an 
injunction  is  granted,  must  in  all  cases  be  served  with  the  injunction,  or  the  service 
of  the  injunction  wiU  be  set  aside  as  irregular.    (PettfiM  agt  White,  8  Bow.  87.) 

§  221.  Notice^  when  required.     Temporary  injunction. 

An  injunction  shall  not  be  allowed,  after  the  defendant  shall 
haye  answered,  unless  upon  notice,  or  upon  an  order  to  show 
cause ;  but  in  such  case  the  defendant  may  be  restrained,  until 
the  decision  of  the  court  or  judge,  granting  or  refusing  the  ia- 
junction. 

§  222.  Security  upon  injunction — damaged-— ^ow  ascertained. 
Where  no  provision  is  made  by  statute,  as  to  security  upon  an 
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injanction,  the  court  or  judge  shall  require  a  written  undertak- 
ing, on  the  part  of  the  plaintiff,  with  or  without  sureties,  to  the 
effect  that  the  plaintiff  will  pay  to  the  partj  enjoined,  such  dam- 
ageSy  not  exceeding  an  amount  to  be  specified,  as  he  may  sustain 
by  reason  of  the  injunction,  if  the  court  shall  finally  decide  that 
the  plaintiff  was  not  entitled  thereto.  The  damages  may  be  as- 
certained by  a  reference,  or  otherwise,  as  the  court  shall  direct 

Tlte  Revised  Statutes  prescribing  feenrity  is  still  In 
f  orce. — ^The  Code  of  Procedure  haa  not  repealed  or  altered  the  proviaioDa  of  the 
Reyiaed  Statutea,  prescribing  the  secoritj  and  the  terms  on  which  injunctiona  maj 
iasna  to  atay  proceedings  at  law.  An  injunction  to  stay  an  execution,  at  the  suit 
of  the  defendant)  granted  without  a  deposit  and  bond,  or  an  order  of  the  court  dis- 
pensing with  the  deposit,  and  allowing  a  bond  in  lieu  of  it  and  a  bond  executed 
aeoordinglj,  is  irregular,  and  will  be  set  aside.  The  fraud  in  the  recoyery  of  the 
judgment,  which  will  enable  the  court  to  dispense  with  a  deposit  and  bond,  is  such 
a  fhhud  as  a  false  statement,  a  substitution  of  one  paper  for  another,  or  the  like.  A 
&ilure  to  perfonn  a  promise  or  condition  on  which  the  judgment  was  given,  is  not 
such  a  fraud.    {Cook  agt  Diekinaon,  2  Sand.  €90.) 

Requisites  of  undertaiiing*— The  undertaking  required  on  the  mak- 
ing of  an  izijunction  order,  must  be  approved  and  filed  with  the  olerk  of  the  court. 
In  general,  an  undertaking  will  be  required  on  an  order  restraining  the  defendant 
temporarily,  in  connection  with  an  order  to  show  cause.  The  pUdntSOT's  own  under- 
taking will  not  be  received  unless  he  can  justify.  What  will  be  required  in  an 
affidavit  of  justification.  A  surety,  when  one  is  required,  must  justify  in  like  man- 
ner. A  plaintiff  residing  out  of  the  state,  must  give  a  resident  surety,  to  obtain  an 
injunction.  {Sheldon  agt.  AUerton,  1  Sand.  700 ;  and  $ee  Hiikhinwn  agt.  K.  7, 
Central  JftZb,  2  Abb.  394.)  An  undertaking  with  no  more  than  one  surety  does 
not  invalidate  It  (Ward  Bgt  Whitnqft  ^  Seid.  4M.  Su  Johnton  n^  Laeene,  %  Ld. 
Bay.  1459;  Me  MitchdLet^  Tharp^  ft  Wend.  287.)  Where,  upon  an  application  for 
an  iiyunction,  an  undertaking  was  presented  to  the  judge  and  approved  by  him,  and 
alter  the  granting  of  the  injunctioo,  was  given  by  plaintiff's  attorney  to  his  clerk  to 
be  filed,  but  the  filing  was  omitted ;  held,  that  plaintiff  should,  at  all  events,  pay 
costs  of  motion  to  vacate  the  injunction ;  and  it  might  have  been  vacated  had  the 
omission  been  designed.  {O^DomteU  agt  JfcMum,  3  Abb.  391.)  Where  the  plaintiff 
obtains  an  injunction,  which,  with  the  proper  undertaking,  is  served  upon  the  de- 
fendant, and  during  the  progress  of  the  cause  the  plaintiff  serves  a  notice  upon  the 
defendant  waiving  the  injunction,  the  defendant  is  not  then  entitled  to  an  order  of 
reference  to  ascertain  his  damagee;  because,  the  court  must  ^^finaUy  decide  that  (he 
ptamtif  toa$  not  enOUed  thereioJ*  Until  this  point  is  reached  in  the  progress  of  the 
action,  the  application  for  a  reference  to  ascertain  damages  ii  premature.  [Shear* 
man  agt  KeuhTork  Ckniral  JfiSf,  11  ffow.  269.  See  MdhodiH  Ohurchee  K.  7.  agt 
Barker,  18  N.  7.  R  337.) 

Ascertaining  damages  on  nndertal£ing.~A  report  of  a  referee 
made  upon  the  question  of  damages  consequent  upon  the  dissolving  of  an  injunction, 
must  be  eof^firmed  (on  motion  at  special  term)  before  the  court  can  entertain  an  ap- 
plication to  prosecute  the  undertaking  given  upon  the  issuing  of  the  injunction.  In 
all  cases  where  a  report  is  required  for  the  purpose  of  enabling  the  court  to  make 
some  discretionary  order  or  decree  thereon,  it  requires  confirmation.  (Oriffing  agt 
Slate,  5  How.  206.)  And  then  another  important  question  arises,  what  is  the  effect 
of  the  Code  as  te  the  mode  of  ascertaining  damages  by  an  assessment  under  an  order 
of  reference  7  What  does  the  report,  if  confirmed,  settle  ?  Can  it  be  followed  by  ^ 
judgment  for  payment  of  the  amount T  If  it  can,  as  to  the  principal  and  party  to 
the  action,  can  it  be  as  to  the  sureties?  or  is  the  only  remedy  an  action  on  the  un- 
dertaking f  Held,  that  under  the  provisions  of  the  Code  on  this  subject,  a  reference 
establishes  the  amoant  of  damages,  so  that  they  become  finally  liquidated  as  be- 
tween the  parties.  Where  there  are  sureties,  this  shows  the  propriety  of  directing 
notice  to  be  given  to  them.    Legal  defences  which  are  whoUy  independent,  will 
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arise,  and  maj  be  taken  in  the  action  on  the  undertaking.    There  ia  not  aiithorit7 
enough  to  warrant  a  judgment  upon  the  bond  for  the  amount  recovered,  evca  tLgBinst 
the  plaintiff  and  obligor.    It  is  therefore  the  safest  course  to  bring  an  action  upon 
the  undertaking.    Although  the  provision  of  the  Revised  Statutes,  (2  B.  JS.  190,) 
which  is  presumed  to  be  in  force,  that  the  chancellor  shall  direct  the  delivery  of  any 
bond  executed  under  the  provisions  of  the  article  to  the  person  entitled  to  the  benefit 
thereof,  for  prosecution,  whene^r  the  condition  thereof  shall  be  broken,  or  the  cir- 
cumstanoes  of  the  ease  shall  require  such  delivery,  yet  the  court  might  well  decline 
the  delivery  up  of  an  undertaking  on  file  in  these  cases ;  (See  Code^  §  423  ;)  aa  an 
inspection  to  draw  the  complaint  is  all  that  is  necessary ;  and  upon  the  trial,  the 
clerk  can  be  subpoenaed  to  produce  it  in  case  of  dispute.    ( Wiide  agt  Joel^  15  .£fo«r. 
320.)    Where,  in  the  progress  of  the  action,  an  injunction  has  been  dissolved  on 
xnotien  of  defendant,  and  a  r^)ort  of  a  referee  in  the  action  subsequently  made  in 
favor  of  the  defendant,  but  no  judgment  entered^  the  defendant  is  not  entitled  to  an 
order  of  reference  to  ascertain  his  domagei  by  means  of  the  injunction.    He  must 
wait  until  the  court  shall  ylnoZty  decide  that  the  plaintiff  was  not  entitled  thereto^ 
that  is,  until  judgment  is  perfected.    {This  agrees  wUh  Shearman  agt  K.  T.  Gentrai 
MtUs,  11  How.  Pr,  R  269?)   (Weeks  agt.  SotUhujick,  12  Bow.  170;  and  see  Coaiesagt, 
CocUes^  1  letter,  665.)    Where  the  undertaking,  given  upon  an  appeal,  has  becooie 
forfeited-by  the  affirmance  and  non-payment  of  the  judgment  appealed  from,  an 
action  may  be  brought  upon  it  without  first  obtaining  leave  to  prosecute.  Althougii 
the  undertaking  be  filed  with  the  clerk  of  the  court  pursuant  to  the  statute  yet  it 
is  the  property  of  the  respondent,  and  he  may  enforce  it  without  taking  it  from  the 
files  of  the  court.    2fevh  York  Central  Insurance  Company  agt  NaUonai  FroteeHon 
Insurance  Company^  10  How.  344 ;    and  see  Town  of  Qui^b^  agt.  ComeXL^  4  Abb. 
220.)    An  order  for  a  reference  to  ascertain  the  damages  ia  consequonoe  of  an  in- 
junction may  be  made  after  final  judgment  hi  the  action.    A  reference  and  report 
upon  such  damages,  duly  confirmed,  are  conclusive  upon  the  sureties  in  an  under- 
taking providing  for  their  being  ascertained  by  reference,  although  the  sureties  are 
not  parties  nor  notified  of  the  proceeding.    It  is  in  the  discretion  of  the  court  order- 
ing the  reference  to  direct  that  the  sureties  have  notice,  or  to  set  aside  the  report 
upon  their  application.    (Methodist  Churches  K.  7.  agt  Barker,  18  X  F.  A  463.) 
It  is  a  question  of  judicial  discretion,  wltether  to  allow  a  bond  given  on  a  claim  of 
personal  property,  or  for  an  injunction,  to  remsln,  where  one  surety  has  beoome 
insolvent,  and  the  remaining  surety  solvent^  or  direot  that  firegh  security  be  given. 
(WiUeU  agt  SUringer,  16  How.  310.) 

What  irlll  be  alloired  at  damages.— In  ascertaining  the  dam- 
ages on  a  reference  upon  the  discharge  of  an  injunctioUf  the  question  arises  whether 
anj  other  allowance  can  be  made  for  costs  or  counsel  fees^  than  what  he  Code  permits 
to  be  recovered  by  a  successAil  party  against  his  adversary  ?  "  There  may  be 
allowed  to  the  prevailing  party  upon  the  judgment^  certain  sums  by  way  of  indem- 
nity for  his  expenses  in  the  action,  which  allowances  are  is  this  act  termed  costs.*' 
The  measure  of  compensation  between  attorney  and  client,  is  left  to  the  agreement, 
express  or  implied,  of  the  parties.  (Code,  §  303.)  Held,  that  the  import  of  this 
provision  is,  that  the  unsuccessAil  party  shall  only  be  subjected  to  the  charges  spe- 
cified as  costs,  where  the  action  takes  the  ordinary  course.  But  where  there  is  a 
special  contract  as  to  damages,  (and  the  injunction  bond  amounts  to  this  in  faict,)  it 
will  control ;  it  will  afford  a  new  rule  of  estimate,  and  is  not  to  be  afiected  by  the 
ordinary  rates  of  allowance.  Another  question  then  arises,  whether  if  counsel  fees 
are  allowable,  they  can  only  be  allowed  when  aciuaUy  paid,  as  it  is  the  damage 
sustained  which  is  to  be  repaid,  not  any  contingent  liability  ?  The  Code  has  left 
the  compensation  of  attorney  and  counsel,  to  the  operation  of  any  agreement  ex- 
press or  implied.  Counsel  can  have  the  same  remedy  for  services  rendered  which 
they  possessed  before  its  passage.  If  a  client  can  be  made  responsible,  and  a  claim 
is  reasonable,  a  bond  of  indemnity  would  appear  to  cover  such  a  liability,  as  much 
aa  an  actual  advance.  Therefore  counsel  fees,  although  %inpaid,  if  reasonable,  can 
be  recovered  in  the  shape  of  damages^  in  an  action  upon  an  injunction  bond. 
(WUde  agt  Joel,  16  How.  S20.) 

§  223.   Order  to  show  cause  why  injunction  should  not  he  granted. 
If  the  court  or  judge  deem  it  proper  that  the  defendant,  or  any 


S§  224,  225]  iNJUKcriON.  859 

of  seyend  defendants,  should  be  heard  before  granting  the  injunc- 
tion, an  order  may  be  made  requiring  cause  to  be  shown,  at 
a  specified  time  and  place,  why  the  injunction  should  not  be 

granted;  and  the  defendant  may  in  the  meantime  be  restrained. 

Orders  to  sliour  cajue^  not  a  matter  of  course.— On  a  motion 
to  show  caoae  whj  an  injunction  shonld  not  issue,  the  defendant  may  read  in  oppo- 
rition  4o  tlie  nioiioD  the  affidavits  of  third  poBons,  although  be  has  put  in  bis  answer 
denjing  the  whole  merits  of  the  complaint  The  answer  in  such  case  is  only  used 
as  an  affidavit.  The  coort  will,  however,  permit  the  plaintiff  to  put  in  affidavits 
in  reply  to  soch  new  matter.  (Flormu  agt  BatM^  2  Code  R  110.)  Order$  to  $h(yw 
MMJg,  are  not  granted  as  a  matter  of  coutm,  and  when  the  application  is  presented 
in  the  objectionable  form  of  an  intermediate  reatraitdng  daust^  without  security,  it 
sboold  be  well  eonsidered  before  allowed.  The  Oode,  as  a  general  rule,  requires 
that  a  motion  shall  not  be  made  without  a  notice  of  eight  days.  The  court  or  a 
judge  have  the  power  to  prescribe  a  shorter  time,  or  even  dispense  with  notice 
altogether;  bnt  this  power  is  confined  to  exceptional  oases,  and  shonld  not  be 
exercised  indiscriminately  on  all  occasions,  many  of  them  not  of  urgency,  but  only 
of  urgent  parties.  An  unguarded  and  too  free  use  of  the  injuncUon  power  must  in* 
evitably  lead  to  its  entire  suppression.  {Androviitt  agt  Bowm^  16  How,  76.)  Upon 
an  order  to  show  cause  and  for  temporary  restraint,  under  section  223  of  the  Code, 
security  may  be  required  as  upon  the  allowance  of  an  injunction  under  section  222. 
Whether  such  security  is  imperatively  required,  or  is  in  the  discretion  of  the  tribu- 
nal grantingthe  order,  qiurt,  (MeOioditt  Churches  o/K,  T.  agt.  Barker,  18  K.  T,  R 
463.) 

§  224.  Secwriiy  upon  injunction  to  suspend  business  of  corpora- 
tion. 

An  injunction  to  suspend  the  general  and  ordinary  business 
of  a  oorporation,  shall  not  be  granted,  except  by  the  court  or  a 
judge  thereof.  Nor  shall  it  be  granted,  without  due  notice  of 
the  application  therefor,  to  the  proper  officers  of  the  corporation, 
except  where  the  people  of  this  state  are  a  party  to  the  proceed- 
ing, and  except  in  proceedings  to  enforce  the  liability  of  stock- 
holders in  cor[K>rations  and  associations  for  banking  purposes, 
after  the  first  day  of  January,  one  thousand  eight  hundred  and 
fifty,  as  such  proceedings  are  or  shall  be  provided  by  law,  unless 
the  plaintiff  shall  give  a  written  undertaking,  executed  by  two 
sufficient  sureties,  to  be  approved  by  the  court  or  judge,  to  the 
effect  that  the  plaintiff  will  pay  all  damages,  not  exceeding  the 
sum  to  be  mentioned  in  the  undertaking,  which  such  oorporation 
may  sustain,  by  reason  of  the  irij  unction,  if  the  court  shall  finally 
decide  that  the  plaintiff  was  not  entitled  thereto.  The  damages 
may  be  ascertained  by  a  reference  or  otherwise,  as  the  court  shall 
direct. 

§  225.  Motion  to  vacate  or  modify  injunction, 
K  the  injunction  be  granted  by  a  judge  of  the  court,  or  by  a 
county  judge,  without  notice,  the  defendant,  at  any  time  before 
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the  trial,  may  applj,  upon  notice,  to  a  judge  of  die  court  in  which 

the  action  is  brought,  to  vacate  or  modify  the  same.    The  appli- 

oation  may  be  made  upon  the  complaint  and  the  affidavits  on 

which  the  injunction  was  granted,  or  upon  affidavits  on  the  part 

of  the  defendant,  with  or  without  the  answer. 

Section  894  applies  to  Ininnctloii  orders.— In  this  cmo  the 
supreme  oourti  in  the  third  diatrict,  at  the  last  general  term  held  at  Albany,  in  De- 
cember, 1853,  decided  that  section  324  of  the  Code  applied  ai  well  to  i^nnctum 
orders  as  to  other  orders.  That  the  spedal  provision  made  hy  section  225,  was  in 
aidition  to  the  powers  conferred  by  section  824,  and  not  intended  as  a  substituto 
for  them,  thus  ovemiling  iftZb  sgt  Thuribyf  (1  OotU  Rep,  121.)  The  court  thna 
held  that  it  wss  competent  for  a  judge  to  vacate  or  modify  an  injonction  order,  with- 
out notice,  but  that  it  was  not  the  better  practice,  and  should  never  be  done  except 
when,  fVom  the  ui^noj  of  the  case,  it  was  necessarj  to  guard  against  serious  los^ 
which  sometimes  might  be  occasioned  by  the  delay  incident  to  serving  noCioa. 
{BriM  agt  Tht  DdoMort  and  Adfon  Carnal  Oo.^  8  H<jw.  ^^0.) 

Il^liere  one  surety  has  become  Intolwent.— When,  upon  an 
appeal^  an  undertaking  has  been  given  ftillj  complying  with  the  statute,  and  the  ap- 
peal is  perfected,  the  appellant  does  not  remain  responsible  fbr  the  consequences  of 
misfortune  and  inaoloency  qf  his  sureties.  But  there  is  a  substantial  distinction  be- 
tween the  case  of  an  tf^'unctfofi  and  that  of  an  appeal  In  case  of  injunction,  if  the 
protection,  by  the  security  substituted,  should  become  entirely  lost,  as  by  insolvency 
of  all  the  obligors,  the  right  to  the  injunction  would  be  restored  ;  and  if  it  is  par- 
tially diminished,  the  question  remains  open,  as  it  was  originally,  what  will  afford 
the  party  reasonable  indemnity  7  It  is  a  question  of  judidal  discretion,  whether  to 
aJlow  a  bond  given  on  a  daim  of  personal  property,  or  for  an  injunction,  to  remaix^ 
where  one  surety  has  become  insolvent  and  the  remaining  sureties  solvent,  or  direct 
that  fresh  security  be  given.    ( WiOett  agt.  Stringer^  15  How,  310.) 

Papers  on  mrhleli  to  mowe  to  dIssolTe.— In  motions  that  are 
to  be  heard  on  the  pleadings,  it  is  never  necessary  to  serve  copies  on  any  of  the  par- 
tiea  to  the  suit  Therefore,  a  motion  to  vacate  an  order  for  an  injunction  made  upon 
service  of  a  fiolice  mereHy^  entitled  in  the  action,  stating  that  the  motion  would  ba 
founded  on  **  a  copy  of  the  injunction  and  papers  served  therewith  on  the  defend- 
ant,*' heldy  sufficient  It  is  not  necessary,  on  such  a  motion,  to  serve  an  affidavit 
stating  that  an  action  has  been  commenced;  the  papers  upon  which  the  motion  is 
founded  presupposes  the  fact.  (The  dsoisitm  in  Mem  agt  LobdeU,  2  Code  Sep.  TY, 
disapproved,)  (Newbury  agt  Kswhwry^  6  M»w.  182.)  An  application  to  dissolve  an 
injunction  made  upon  the  pleadings— the  answer  being  Mr(/£«i— must  be  regarded 
as  an  application  soade  upon  affidavits  within  the  meaning  of  section  226  of  the  Code. 
Therefore  affidavits  may  be  read  in  opposition  to  the  motion.  (SesKrom  agt  Sbgan, 
4  Bow.  Pr,  R  225 ;  Schoonmakor  agt  Refonnsd  Dutch  Church  of  Kingston,  6  Bow. 
265.)  Under  the  present  practice,  a  motion  to  dissolve  an  injunction  may  be  mada 
and  opposed  upon  affidavits  of  any  number  of  witnesses ;  it  therefore  becomes  a 
matter  of  judicial  discretion,  upon  balancing  the  evidence  adduced,  to  dissolve  it  or 
not  {Minor  agt  Terry,  6  How.  208.)  The  plaintiff  will  be  entitled  to  an  order  to 
show  cause  or  an  attachment,  as  the  case  may  be,  on  showing  a  violation  of  an  in- 
junction by  the  defendant— -notwithstanding  the  injunction  mav  have  been  issued 
without  the  requisite  fhcts  appearing,  and  fbr  that  reason  dissolved.  It  is  not  for 
the  defendant  to  determine  whether  an  injunction  is  properly  or  improperly  issued. 
It  is  his  duty  to  obey  it  while  it  exists.  (Smith  agt.  Reno,  6  Bow.  124;  Me  Pen- 
field  agt  White^  8  Bow.  87 ;  see  Levy  agt  EUj  6  Bow.  395.)  An  injunction  ought 
not  to  be  issued  on  an  application,  where  the  plaintiff's  demand  is  denied  on  oath 
by  the  defendant  and  is  unsupported  by  any  evidence,  and  there  is  no  proof  that 
the  plaintiff  has  any  interest  in  restraining  the  defendant  Where  the  legal  right 
of  the  plaintiff  is  denied  by  affidavit  as  broadly  as  it  is  asserted,  the  application 
stands  upon  the  same  ground,  and  should  be  governed  by  the  same  rule,  as  where 
the  whole  equity  of  a  complaint  is  denied  by  tiie  answer.  (Perkins  agt  TTorrcn,  6 
Bow.  341.)    On  motion  to  dissolve  the  injunction  upon  complaint,  answer,  reply  and 
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iAdavitfl^  the  whole  may  be  examined  to  ascertain  the  necessary  facts,  although 
there  is  a  denial  on  oath,  in  the  answer,  of  the  baoia  alleged  in  the  complaint 
{M^edim  agt  MiUer,  6  ffow,  456.) 
note  to  section  220,  ante. 


§  226.  Affidavits  on  motion. 

If  the  application  be  made  upon  affidavits  on  the  part  of  the 
defendant,  but  not  otherwise,  the  plaintiff  may  oppose  the  same 
by  affidavits  or  other  proo&,  in  addition  to  those  on  which  the 
injunction  was  granted. 

Pleadings  used  as  affidavits. — On  application  to  dissolve  an  injuno- 
taon  made  npon  the  pleading^s — the  answer  being  ven^ie^^must  be  regarded  as  an 
applicatioii  made  upon  affidaoiU  within  the  meaning  of  section  226  of  the  Code. 
Therefore,  affidavits  may  be  read  in  opposition  to  the  motion.  (See  Krum  agt 
Sogtany  4  ffow.  iV.  R  225;  Sehoonmaker  agt.  The  Seformed  Dutch  Chwrch  of  King' 
sioiif  5  Bov.  265.)  Under  the  present  practise,  a  motion  to  dissolve  an  injunction 
maj  be  made  and  opposed  upon  affidavits  of  any  number  of  witnesses;  it  there- 
tan  becomes  a  matter  of  judicial  discretion,  upon  balancing  the  evidence  adduced, 
to  dissolve  it  or  not  (Ifincr  agt  Terry,  6  ffow.  208 ;  and  eeef  to  th$  tanu  *jfecif 
Jaquea  agt  Areson,  4  Abb.  282,  and  2  Abb.  322.) 

See  noise  to  preceding  section,  226. 


Chapter  IV. — Attachment. 

Sectiok  227.  Property  of  foreign  corporationsj  and  of  non-resi- 
dent, or  absconding,  or  concealed  defendant,  may 
be  attached. 

228.  Warrant,  by  whom  granted. 

229.  In  what  causes  warrant  may  be  granted. 

230.  Security  on  obicuning  warrant. 

231.  Warrant,  to  whom  directed,  and  what  to  require. 

232.  Mode  of  proceeding  in  executing  warrant. 

283.  Proceeding  in  case  of  perishable  property  or  vessels. 
234.  Interest  in  torporations  or  associcUions,  liable  to  a^ 

tachment. 
285.  Attachment,  how  executed  on  property  incapable  of 

manual  delivery. 

236.  Certificate  of  defendants  interest  to  be  furnished  by 

corporation. 

237.  Judgment,  how  satisfied. 

288.  When  action  to  recover  notes,  Ac,  of  defendant  may 
be  prosecuted  by  plaintiff  in  the  action  in  which 
the  oMachment  issued. 

239.  Bond  to  sheriff  on  attachment,  how  disposed  of  on 
judgment  for  defendant 
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Section  240.  Discharge  of  aUachment  and  return  of  property^  qt 

lis  proceeds^  to  defendant,  on  his  appearance  in 
action. 

241.  Undertaking  on  the  part  of  the  defendant 

242.  When  sheriff  to  return  warrant  and  proceedings 

thereon. 

243.  Sheriff's  fees. 

§  227.  Property  of  foreign  corporations^  and  of  non-residenij  or 
absconding,  or  concealed  defendant,  may  be  aHacJied. 

In  an  action  for  the  recoyery  of  the  money,  against  a  corpora- 
tion created  by  or  under  the  laws  of  any  other  state,  government 
or  country,  or  against  a  defendant  who  is  not  a  reddent  of  this 
state,  or  against  a  defendant  who  has  absconded  or  concealed 
himself,  or  whenever  any  person  or  corporation  is  about  to  re- 
move any  of  his  or  its  property  from  this  state,  or  has  assigned, 
disposed  of,  or  secreted,  or  is  about  to  assign,  dispose  o^  or  se- 
crete any  of  his  or  its  property  with  intent  to  defraud  creditors, 
as  hereinafter  mentioned,  the  plaintiff  at  the  time  of  issuing  the 
summons,  or  at  any  time  afterwards,  may  have  the  property  of 
such  defendant  or  corporation  attached  in  the  manner  herein- 
after prescribed,  as  a  security  for  the  satisfaction  of  such  judg- 
ment as  the  plaintiff  may  recover. 

Joint  debtors. — ^The  proyisions  of  the  Code  relating  to  attachmentB  are 
applicable  to  one  of  eeyeral  joint  debtors;  but  the  statute  does  not  authorize  the 
joint  property  of  Beveral  defendants  to  be  seized  upon  an  attachment  against  one  of 
them.  It  is  only  his  individual  interest  that  is  liable  to  such  seizure.  ^Untienburgh 
agt.  Vandenbwrg\  *l  How,  229.) 

Service  on  a  foreign  corporation. — ^The  service  of  a  summons 
upon  a  president  of  a  foreign  corporation  who  happens  to  be  temporarily  in  this 
state,  and  who  does  not  voluntarily  appear,  does  not  give  the  court  jurisdiction  of 
*  the  defendant  (the  corporation)  for  the  purpose  of  rendering  personal  judgment  upon 
contracts  made  in  this  state,  or  for  debts  due  to  residents  of  this  state.  Such  a  ser- 
vice must  be  regarded,  for  all  practical  purposes,  as  simply  a  statutoiy  notice  that 
proceedings  are  about  to  be  instituted  against  the  defendant's  property.  It  is  not 
required  {OodSj  §  227)  that  the  attachment  should  accompany  the  service  of  the 
summons.  It  may  be  served  afterwards.  (HuUmri  agt  Th$  Hope  Muiuai  InaurancB 
Co.^  4  How.  275.)  Service  of  a  swnmona  upon  the  president  or  o^er  head  of  the  cor- 
poration— secretary,  oaahier,  treasurer,  director,  or  managing  agent  thereof— can  be 
made  in  respect  to  a  foreign  corporationf  orUy  wJien  it  has  property  within  this  staie^ 
or  Via  cause  of  action  arose  therein,  (Code^  %  134.)  (Bates  agt  Xew-  Orleans,  dtc,  RR, 
Co.,  13  How.  516.)  Where  an  attachment  is  issued  against  a  foreign  corporation 
under  the  laws  of  1842,  ch.  197,  it  is  not  necessary  to  serve  a  copy  of  the  proof 
upon  one  to  whom  lands  had  been  conveyed  in  a  passive  trust  for  the  corporation. 
The  service  is  required  to  be  made  only  upon  a  k-ustee  who  holds  a  trust  recognized 
by  law.  {Wrighi  agt  Douglas,  8  Seld.  564,)  A  foreign  corporation  is  not  author* 
ized,  either  by  the  Bevised  Statutes  or  the  Code,  to  sue  ano&er  foreign  corporation 
in  the  courts  of  this  state^  by  attachment,  unless  the  cause  of  action  has  arisen,  or 
the  subject  of  the  action  is  situated  within  this  state.  ( Western  Bank  agt  City 
Bank  of  Columbus^  7  How.  238.) 
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Jarisdietioii  of  tiiperlor  court,  IITew-Torkf  in  tiieb 
cases. — ^The  jueticeB  of  the  superior  court  of  the  city  of  New-York  have  power  to 
iasae  attachments  against  absconding,  concealed  or  non-resident  debtors.  They  had 
soch  power  as  supreme  court  commissioners  ex-offlcio  from  January  Ist,  1830,  to  the 
Isc  of  July,  1847,  when  that  office  was  abolished ;  and  the  power  was  continued  to 
them  by  the  judidary  act  of  1847.  (Laws  of  1847,  281,  §7.)  {Renardagt  Sargous^ 
3  KeriL  259.)  In  the  superior  court  of  the  city  of  New- York  at  any  rate,  no  attach' 
meni  can  issue  against  tk  foreign  earporaiwn  unless  there  is  an  action  regularly  com- 
menced. '  That  can  be  by  a  resident  for  any  cause  of  action;  (§  427  ^  (he  Code;) 
but  to  render  the  suit  effectual  there  must  be  property  within  the  state,  or  the  cause 
of  action  must  have  arisen  therein.  [McDoruniigh  agt.  Phelpe^  16  How,  372.)  Where 
the  superior  court  of  the  city  of  New- York  has  acquired  jurisdiction  by  the  service 
of  a  summons  upon  one  of  the  defendants,  as  joint  debtors,  the  property  of  any  other 
defendant  who  is  a  non-resident,  may^be  attached  under  section  227.  (^Tion.,  1 
iTucr,  662.) 

Wtaen  prooeis  considered  is«ned«— Any  i^roeeM  may  be  considered 
"  twuei  "  if  made  out  and  placed  in  the  hands  of  a  person  aniJSwriat^  to  eerve  i<,  and 
with  a  bona  fide  intent  to  have  it  served.  The  word  **  issued,"  in  section  227  of  the 
Code,  abottld  not  be  construed  to  mean  the  same  aa  "delivered  to  the  sheriff,"  in 
section  99.  Therefore,  where  a  eummona  and  cUtachTneni  were  made  out  together, 
and  the  attachment  was  delivered  to  the  sheriff  for  service,  and  the  attorney  under- 
took to  make  service  of  the  simmions,  but  was  not  able  to  find  the  defendant,  before 
the  attachment  had  been  executed ;  field,  that  the  attorney  had  the  same  right  to 
make  service  of  the  summons  as  the  sheriff  would  have  had  if  delivered  to  him ; 
and  a  motion  to  set  aside  the  attachment  for  irreg^ularity,  on  the  ground  of  the  omis- 
sion to  deliver  to  the  sheriff,  the  summons  with  the  attachment,  was  denied.  (JfiZb 
agt  Chrheti,  8  Bno.  600.)  Under  the  Ck)de,  an  attaohment  is  not  process  for  the 
commencement  of  an  action ;  it  is  an  order  in  the  action,  for  the  arrest  of  the  debt- 
or's property,  in  the  nature  of  bail  for  the  payment  of  such  judgment  as  the  plain- 
tiff may  obtidn ;  it  may  issue  in  a  proper  case,  at  the  time  of  commencing  the 
action,  or  at  any  time  id[terward&  In  these  respects,  it  is  entirely  unlike  the  attach- 
ment provided  by  the  Revised  Statutes,  that  being  the  commencement  of  a  proceed- 
ing instituted  and  conducted  oat  of  court,  before  an  officer  who  derives  his  power 
in  the  matter  from  the  statutes.  (Houghton  agt.  Avll,  16  How,  77.)  An  attachment 
against  property,  under  section  227  of  the  amended  Ck)de,  cannot  be  issued  in  this 
court,  except  in  those  actions  in  which  the  court  has  jurisdiction,  e.  g,  by  the  resi- 
dence of  the  defendants ;  or  has  acquired  it,  by  the  service  of  process  on  them.  An 
attachment  against  a  non-resident,  issued  before,  but  served  at  the  same  time  with, 
the  summons,  is  irregular  and  «ill  be  set  aside.  {Fisher  agt.  Cvariis^  2  Sand,  660 ; 
cmd  see  Coddingion  agt.  GUbert^  5  Duer^  72.) 

mriien  action  against  foreign  corporation  can  be  sus- 
tained.— ^Where  the  charter  of  a  corporation  created  by  and  under  the  laws  of 
the  state  of  Connecticut,  authorizes  the  directors  to  require  payment  of  the  sub- 
scription money,  a  debt  is  incurred  which  may  be  sued  for  independently  of  the 
cumulative  remedy  g^ven  of  a  forfeiture  of  the  stock.  The  plaintiff  in  this  case^  aa 
a  judgment  and  execution  creditor  of  the  Washington  8tone  Dressing  Company,  a 
corporation  organized  under  the  general  law  of  Connecticut,  regulating  joint  stock 
corporations,  brought  his  action  against  defendants,  subscribers  and  shareholders  of 
stock  in  sudi  corporation,  alleging  fhiud  on  the  part  of  the  defendants  in  making 
and  carrying  out  a  certain  agreement  between  the  defendants  and  other  persons  in- 
terested in  the  purchase  of  stock  of  said  corporation,  which  fraudulent  agreement  as 
alleged,  was  contrary  to  the  statute  law  of  Connecticut,  and  demanded  judgment  for 
$3,718.69;  heUd^  on  demurrer,  that  to  sustain  the  suit,  the  court  must  see  that  the 
following  points  are  plainly  established :  Ist.  That  the  corporation  could,  in  Con- 
necticut, succeed  in  such  a  suit.  2d.  That  it  is  clear  the  subscription  of  the  stock 
in  the  manner  charged  was  illegal.  3d.  That  it  is  clear  it  was  incapable  of  ratifica- 
tion by  the  directors  or  stockholders;  or  if  capable,  has  not  been  ratified.  4th. 
That  a  demand  fbr  payment  in  money  can  be  supported,  and  that  a  forfeiture  of  the 
stock  is  not  the  only  remedy,  and  6th.  That  such  an  action  could  be  brought  there 
without  making  it  on  behalf  of  creditors  at  large,  and  against  stockholders  gener- 
ally.   And  it  is  no  objection  to  this  view  that  some  of  the  points  suggested  appear 
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to  be  (though  not  really)  matters  of  law.  The  right  to  make  calls  upon  members 
of  a  corporation  and  ooUect  the  amount  of  their  suhseriptioD,  is  a  franchise  coa- 
ferred  bj  the  state  creating  the  corporation ;  and  a  fVanchiae  connected  with  prop- 
erty. The  legality  of  the  law  of  another  state  which  deprires  the  oorporation  of 
this  right  without  being  hes^  ui  its  assertion,  is  doubted.  (McDaiumgh  agt  Fhd^ 
15  Bow,  372.)    As  to  who  is  a  non-resident,  see  note  to  section  179. 

§  228.   Warranty  by  whom  granted. 

A  warrant  of  attachment  must  be  obtained  from  a  judge  of 

the  court  in  which  the  action  is  brought,  or  from  a  county  judge» 

The  iBrarraat  te  not  original  procets.^The  warrant  is  deariy  not 
original  process,  and  the  service  of  it  does  not  constitute  the  commencement  of  the 
action.  (Holmes  and  Disbrow's  Ft.  33 ;  FStrman  agt.  WaUer^  13  How.  348 ;  In  iJm 
matter  cf  GriawoUL,  on  attaching  artdtttivr^  13  Barb.  412;  Batik  •/  Lanmnf/burgh  ogL 
MtKie,  t  How,  364.) 

§  229.  In  what  cases  vHzrrant  may  be  graniecL  {Amendment  of 
1860  in  italics.) 

The  warrant  may  be  issued  whenever  it  shall  appear  by  affi- 
davit that  a  cause  of  action  exists  against  such  defendant,  speci- 
fying the  amount  of  the  claim  and  the  grounds  thereof)  and  that 
tiie  defeodant  is  either  a  foreign  corporation,  or  not  a  resident 
of  this  state,  or  has  departed  therefrom  with  intent  to  defraud 
his  creditors,  or  to  a^yoid  the  service  of  a  summons,  or  keeps 
himself  concealed  therein  with  the  like  intent,  or  that  such  cor- 
poration or  person  has  removed  or  is  about  to  remove  any  of  his 
or  its  property  firom  this  state  with  intent  to  defraud  his  or  its 
creditors,  or  has  assigned,  disposed  of,  or  secreted,  or  is  about  to 
assign,  dispose  of,  or  secrete  any  of  hii  or  its  property,  with  the 
like  intent,  whether  such  defendant ^be  a  resident  of  this  state  or 
not.  It  shall  be  the  duty  of  the  plaintiff  procuring  snek  warranty 
within  ten  days  ajier  the  issuing  thereof,  to  catise  the  affidavits  on 
which  the  same  toas  granted  to  be  filed  in  the  office  of  the  clerk  of  the 

county  in  which  the  action  is  to  be  tried. 
H^taat  necessary  to  antliorize  the  fssnlng  of  tlie  irar- 

raiit. — In  order  to  justify  the  issuing  of  an  attachment,  under  the  Code,  it  is  not 
necessary  that  the  plaintiff  should  have  a  cause  of  action  for  the  payment  of  money 
merely.  It  is  enough  that  a  cause  of  action  exists  against  the  defendant,  and  thai 
the  amount  of  the  claim,  and  the  grounds  thereof  are  stated.  (Ward  agt  Begg^  16 
Barb.  139.)  If  one  of  two  joint  debtors  is  a  non-resident  of  tne  state,  an  attach- 
ment may  be  issued  against  him  alone.  (Badrd  agt  Watker,  12  Barb.  298.)  It  is 
not  requisite  that  all  £e  members  of  a  firm  doing  business  in  this  state  should  re- 
side therein  to  authorize  an  attachment  to  i>e  issued  under  the  statute  (2  B.  3.  3, 
§  1,  sub.  2),  in  their  fayor  for  a  debt  due  from  non-resident  debtors  on  a  contract 
made  without  the  state.  Accordingly,  where  the  application  for  an  attachment 
against  non-resident  debtors  in  favor  of  several  persons  as  ereditors,  did  not  show 
where  the  contract  was  made,  and  stated  that  the  applicants  or  sonu  of  them  resided 
in  the  state ;  and  the  affidavit  of  the  facts  and  circumstances  on  which  the  appli- 
cation was  made,  stated  that  the  applicants  carried  on  business  in  the  city  of  New- 
York,  and  that  one  or  more  of  Ihem  resided  within  the  state ;  ?ieidf  in  an  action  on 
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»  bond  execated  to  disohaige  the  attachment,  that  the  officer  had  juriadlction  to 
iaaiie  it,  althoug^b  in  fact  one  of  the  creditors  resided  in  France,  and  this  appeared 
bj  the  pleadings  in  the  action.  (lUnard  agt.  JBdrgouSf  3  K§m.  259 ;  and  see  Lee 
agt.  Siaidty,  9  Bow.  272 ;  Houghton  agt.  AuU^  16  Sow.  77 ;  Chaine  agt  Wilson,  16 
Msm,  5^2 ;  Moit  agt  Lawrence,  17  Sow.  669.) 

A  non-reiildeilt  plaintiff  .—A  non-resident  plaiDtiff  is  entitled  to  the 
like  benefit  of  the  provisions  of  the  Ckxie  relating  to  attachments  as  if  he  were  a 
resident  of  this  state ;  ahier  as  regards  attachments  under  the  Revised  Statutes.  (1 
Code  R.  K.  8.  297.)  If  the  plaintiff  is  not  a  resident  of  the  state,  or  the  subject  of 
the  aetion  did  not  arise  or  is  situated  within  the  state»  be  cannot  have  an  attach- 
ment under  the  Code.  Where  a  note  was  made  at  the  office  of  the  defendants  in 
the  state  of  Iowa,  and  was  payable  at  a  bank  in  the  city  of  New- York,  held^  that 
Ike  eauee  of  action  did  not  arise  in  this  state.  {CfantweR  agt.  Dubuque  Western  JUL 
Co.,  11  Bow.  16.) 

Staying  proceedings  mpplementary  to  exeention.-— The 

proceedings  supplementary  to  an  execution  are  not  stayed  by  the  plaintiff  issuing 
an  attachment  against  the  defendant  as  a  non-resident  debtor.  (Hanson  agt.  TripUTf 
lGodeB.ir.S.lU.) 

SnfflciencT  of  affidavits  not  a  {nrisdictional  question. 

Under  the  Code,  the  sufficiency  of  the  affidavits  on  which  an  attachment  issued,  is 
no  longer  a  jurisdictional  question.  Hence  an  attachment  will  not  be  set  aside  on 
motion,  upon  the  ground  that  the  affidavits  on  which  the  same  was  issued  did  not 
set  forth  facts  sufficient  to  give  the  officer  jurisdiction.  It  is  now,  under  the  Code, 
a  mere  question  of  regularity  in  issuing  process,  in  the  progress  of  an  action,  which 
none  but  a  party  to  the  action,  injuriously  affected  by  it,  can  take  advantage  o£ 
The  proceeding  cannot  be  attacked  and  reviewed  and  set  aside  in  a  collateral  pro- 
ceeding, as  in  cases  where  want  of  jiuisdiction  in  the  first  instance  is  alleged.  The 
iasmng  of  an  attachment,  or  attaching  property  under  it,  is  not  the  commencement 
of  an  action,  but  is  a  mere  provisional  remedy.  The  aetion  is  commenced  by  the 
issuing  and  service  of  a  summons.  Morgan  agt  Avery^  (7  Barb.  666,)  approved. 
Un  ike  matter  of  Aaron  Oriswold^  an  attaching  creditor,  13  Barb.  412.)  Under  the 
Code  of  Procedure  the  sufficiency  of  the  affidavits  on  which  an  attachment  is  issued 
is  no  loager  a  jurisdictional  question.  And  it  seems  that  the  whole  proceeding,  the 
warrant  and  the  affidavits,  are  amendable  in  furtherance  of  justice,  and  unimportant 
errors  or  defects  therein  may  be  disregarded.  (Morgan  agt  Avery,  7  Barb.  666 ;  and 
see  Houyt  agt  PhiUips,  16  How.  120.) 

Sufficiency  of  at f idavit.— An  affidavit  for  an  attachment,  which  omits 
the  Utie  of  the  ccme  does  not  state  who  ''deponent''  is,  whether  plaintiff  or  defen- 
dant—and in  no  part  of  which  is  either  pkuntif  or  defendant  inaividually  named, 
nor  is  it  anywhere  stated  who  is  plaintiff  or  who  defendant,  is  entirely  insufficiefnt. 
And  it  cannot  be  properly  connected  with  a  summons  in  the  action  so  as  to  uphold 
it,  especially  where  it  appears  the  affidayit  was  made  and  sworn  to  a  day  previous 
to  the  issuing  of  the  summons.  (Burgess  agt  Stiti,  12  How.  401.)  The  affidavit  in 
support  of  an  application  for  an  attachment,  averring  the  party's  belief  in  the  exist- 
ence of  &cts  which  warrant  the  issuing  of  an  attachment,  should  disclose  the 
ground  of  such  belief^  to  enable  the  judge  to  whom  the  application  is  made  to  form 
a  belief  upon  the  subject  (1  Code  R  N.  S.  12.)  Upon  an  application  for  an  attach- 
ment against  a  non-resident  debtor,  alleging  indebtedness  upon  a  judgment  obtained 
in  another  state,  an  affidavit,  stating  the  debt  as  arising  upon  a  judgment  "obtained, 
as  these  deponents  believe,"  at  a  particular  time  and  place,  but  positively  alleging 
the  debt  and  the  consideration  upon  which  the  judgment  was  recovered,  is  sufficient. 
(DonneUy  agt.  Corbett,  3  Seld,  600.)  In  the  proceedings  by  attachment  against  a 
debtor  who  is  a  non-resident  of  the  state,  under  2  A  iSf.  3,  §  1,  <£rc.,  the  application 
must  show,  either  that  the  creditor  resides  within  the  state,  or  that  the  debt  arose 
upon  a  contract  made  within  the  state.  Otherwise,  the  officer  does  not  acquire  ju- 
risdiction to  grant  the  attachment.  (Staples  agt.  Fairchild,  3  ComsUkk,  41;  and  see 
Warren  agt  Tiffany,  17  How.  106.) 

Difference  i^tiPFeen  applications  nnder  R.  S.,  nnder  act 
1§319  and  nnder  tlie  Code* — ^The  difference  between  applications  for  aJt- 
tachmenis  against  non-resident  debtors,  under  the  Revised  Statutes  and  under  the  act 
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of  1831,  and  under  the  (kdt^  is  tlus:  The  Beviaed  Statntes  require  that  the  appli- 
cation for  the  attachment  shall  state  the  growndt  upon  which  it  is  founded;  and 
that  the  fiids  and  ctrcunwtonces  to  establish  such  grounds  shall  be  yerified  by  the 
affidavits  of  two  witnesses.    The  ad  o/  1831  requires  that  the  plaintifiT  shall,  bj  his 
own  affidayit,  or  that  of  some  other  person,  prove,  to  the  satiafaction  of  the  justice, 
the  fads  and  ciircwnAUawu  to  entitle  him  to  the  attainment.    The  OodA  (§  229)  de- 
dares,  that  the  attachment  may  be  inued  whenever  It  shall  sppear  by  affidavit  that 
a  cause  of  action  exists  against  the  defendant,  specifying  the  amount  of  the  daim, 
and  the  grounds  thereof,  and  that  the  defendant  is  either  a  foreign  corporation  or 
not  a  resident  of  the  state,  or  has  departed  therefrom  with  intent  to  deftaud  his  cred- 
itors, or  to  avoid  the  service  of  a  summons,  or  keeps  himself  concealed  therein  with 
the  like  intent    The  attachments  issued  under  the  Revised  Statutes,  and  the  act  of 
1831,  are  special  prooeetftn^v— are  the  origittal  process  by  whidi  suits  are  commenoed ; 
and  a  strict  compliance  with  the  requirements  of  the  acts  under  which  the  proceed- 
ings  are  had,  is  necessary  to  confer  juriscUdion;  and  one  of  these  requirements  ia, 
that  the  afidavUs  must  state  the  facts  and  circumstances  to  establish  the  grounds  of 
the  application  for  the  attachment    As  ih»  jurisdiciion  of  the  court  or  officers,  in 
cases  under  the  Revised  Statutes  and  act  of  1831,  depetids  upon  Ihe  facts  sstiqtiu 
the  affidavits^  the  sufficiency  of  such  affidaoiU  is  necessarily  a  jurisdictional  question; 
and  if  the  affidavits  fail  to  state  facts  necessary  to  confer  jurisdiction,  the  defect  can- 
not be  supplied,  either  by  an  amendment  or  supplemental  affidavits.    An  attach- 
ment under  the  Code  is  not  original  process,  and  by  it  a  suit  is  not  commenced,  nor 
upon  it  alone  can  a  judgment  be  obtained ;  but  it  is  a  provisional  remedy  adopted 
in  a  suit  already  commenced.    The  Code  omits  the  requirements  found  in  the  Re- 
vised Statutes^  and  act  of  1831,  that  the  fads  and  circumstances  to  establish  the 
grounds  of  the  application  shsll  be  stated  in  the  affidavits  on  which  the  attachment 
is  applied  for.    It  would  seem,  flrom  its  peculiar  language,  that  if  the  tacts  of  the 
existence  of  the  cause  of  action,  and  that  the  defendant  is  either  a  non-resident  of 
the  state,  or  has  departed  therefrom  with  intent  to  defraud  his  creditors,  or  to  avoid 
the  service  of  a  summons,  Ac.,  can  be  made  to  appear  by  positive  allegations  in  the 
affidavit,  the  affidavit  will  be  sufficient,  although  it  omits  to  specify  the  particular 
facts  and  circumstances  which  tend  to  establish  the  fact  of  non-residence,  or  depart- 
ure from  the  state  with  intent  to  defraud  creditors,  &a    JR  seems,  that  an  affidavit 
for  an  attachment,  stating  poeitivdy  in  the  words  of  the  Code,  the  single  fact  that 
the  defendant  had  departed  from  the  state  with  intent  to  defhiud  his  creditors,  or 
had  departed  from  the  state,  standing  alone,  unaided  by  any  other  fact  or  circum- 
stance, is  not  any  legal  evidence  of  a  departure  fh}m  the  state  with  intent  to  de- 
fraud creditors.    If,  however,  the  affidavits  show  enough  to  call  apon  the  officer  to 
exercise  his  judgment  upon  the  weight  of  the  evidence  in  establishing  the  grounds 
of  the  application,  the  affidavits,  on  a  motion  to  set  aside  the  attachment  for  irregu- 
larity, will  be  held  sufficient    (Furman  agt  WaUer,  13  Ebw.  348 ;  and  see  Warren 
agt.  Tiffany,  17  How.  106.)    A  warrant  of  attachment,  under  the  Code,  (§  228,)  is 
simply  the  written  order  of  the  judge,  issued  upon,  and  as  a  judicii^  determination 
from,  the  facts  presented  to  him,  that  the  case  is  one  in  which  an  attachment  should 
be  granted.    It  is  one  of  the  provisional  remedies  which  the  court  is  Authorized  to 
extend  to  suitors,  and  that  in  the  simplest  manner,  and  upon  application  to  a  judge 
at  chambers.  A  formal  teste,  signature  of  the  clerk,  and  seal,  are  not  requisite.   The 
signature  of  the  attorney  of  the  plaintiff  to  the  warrant,  should,  however,  be  re- 
quired. {Genin  agt.  Thmplnns,  12  Barb.  266 ;  and  see  Houghton  agt  Aidt^  16  How.  11.) 

Wlien  defendant  liable  nnder  section  939  off  ttae  Code. — 

A  defendant  is  liable  to  attachment  under  the  Code,  where  he  has  assigned,  dis- 
posed of  or  secreted  his  (the  defendant's)  property,  or  any  part  thereof  or  is  about 
to  do  so.  (§  229.)  This  means,  any  property  in  the  defendant's  possession,  and  to 
which  he  claims  title,  although  his  title  may  be  imperfect,  or  clearly  bad.  The  de- 
sign of  the  defendant  is  as  manifest  in  concealing  embezzled  property,  as  in  conceal- 
ing that  which  is  actually  his.  The  court  acquires  jurisdiction  of  an  action  from 
the  time  the  summons  is  served  or  any  provisional  remedy  is  aUowed.  {Chde,  §  1S9.) 
The  issuing  of  summons  is  not  necessary  to  the  validity  of  the  attachment  (Treaa- 
well  agt  Lawlorf  16  How.  8;  and  see  Whitiaker  agt.  MerriU,  28  Barb.  626.) 

Motion  to  vacate  attacliment.— C^Ttmter  affidavits  may  be  read  on 
a  motion  to  vacate  an  attachment,  made  before  the  officer  who  granted  it  And  the 
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piaintlff  may  retAfigrihgr  or  tupplemetUcofy  ^Manta,  in  Answer  to  the  motion,  for 
the  pQipoee  of  Bustaining  the  attachment.    Bat  the  plaintiff  ahonld  not  be  pennit- 
ted  to  offer  evidence  to  sostaiii  his  attachment,  upon  other  and  different  grounds 
from  those  npon  which  he  first  predicated  his  right  to  do  it    {All  the  reported 
cosst  iipoA  thete  ^ue$ti<m»,  einee  the  Code,  examined,)    On  appeal  from  the  order  of 
the  justice  at  chambers,  the  oonrt  is  not  confinM  to  the  question  whether  the  affi- 
davits disclose  iacts  sufficient  to  give  the  judge  jwriedietion  to  issue  the  attachment, 
hut  may  review  the  decision  of  the  officer  upon  the  merite,    (Bacon,  J.,  contra,  on 
thi»  last  wnnt.)    (New-York  and  JSrU  Bank  agt.  Oodd,  11  How,  221,  and  caeeM 
cited.)    Where  a  motion  to  discharge  an  attachment  is  founded  upon  affidavits  on 
the  piart  of  the  defendant,  the  plaintiff  is  at  liberty  to  sustain  his  attachment  by 
affidavits,  in  addition  to  those  upon  which  it  was  wanted ;  and  if  there  was  any 
insufficiency  in  the  original  affidavits,  which  is  suppued  by  the  additional  affidavits, 
the  defect  cannot  impair  the  attachment.    And  i{  upon  such  additional  affidavits 
inch  facts  appear  as  authorize  the  court  to  infer  that  the  defendant  concealed  him* 
self  within  this  state  to  avoid  the  service  of  a  summons,  the  motion  to  set  aside  the 
attachment  will  be  denied.    (Oenin  agt.  Tompkine,  12  Barb,  265 ;  and  eeeZee  agt, 
8ttmUy,  9  How,  272;  Houghton  t^  Auh,  16  How,  11;  Chaine  agt.   Wtleon,  16 
How.  552.)    It  aeeme,  that  an  affidavit  for  an  attachment,  stating  positively  in  the 
words  of  the  Code,  the  sin^e  fact  that  the  defendant  had  departed  from  tne  state 
with  intent  to  defraud  his  creditors,  or  had  departed  from  the  state,  standing  alone, 
muuded  by  any  other  fact  or  circumstance,  is  not  any  l^pal  evidence  of  a  depart- 
ure frt>m  uie  state  with  intent  to  defraud  creditors,    u,  however,  the  affidavits 
show  enough  to  call  upon  the  officer  to  exercise  his  judgment  upon  the  weight  of 
the  evidence  in  establishing  the  grounds  of  the  application,  the  affidavits,  on  a  mo- 
tion to  set  aside  the  attachment  for  irregularity,  wiU  be  h^d  sufficient.    Upon  the 
wdght  of  authority,  the  true  construction  of  the  Code,  and  the  establisheoprinci- 
ples  of  law,  the  court  or  a  judge  have  the  power  and  authoritv,  and  it  is  their  duty, 
on  a  ^>ecial  motion  to  set  aside  an  attachment  issued  under  tne  Code,  to  receive  as 
weU  counter  afidatfite  on  the  part  of  the  defendant,  to'  disprove  the  &cts  set  forUi 
in  the  affidavits  on  which  the  attachment  was  founded,  as  supplemental  affidavits 
on  the  part  of  the  plaintiff  in  support  of  the  attachment.    It  would  seem,  also, 
that  the  attachment  and  the  original  affidavits,  being  proceedings  in  an  action, 
come  within  the  I'/Sd  section  of  die  Code,  which  authorizes  the  court,  in  further- 
ance of  justice,  to  amend  any  pleading  or  proceeding  by  inserting  material  allega- 
tions therein.    Where  it  appeared  that  the  attachment  was  served  only  on  a  stock 
of  goods  in  a  store,  which  had  been  previously  sold  by  the  defendant  to  lis  derk, 
(the  latter  bdne  in  possession,)  hsldy  that  the  defendant  had  no  longer  any  inter- 
eat  in  such  goods,  and  could  not,  therefore,  be  injured  by  their  seizure  under  tiie 
attadiqient.  He  could  not,  therefore,  move  to  set  aside  the  attachment.    {Fwrman 
igt.  Walter,  13  Hwl  348.) 

§  230.  Security  on  obtaining  toarrant,  {Amendment  of 
1862  in  italics.) 

Before  issuing  the  warrant,  the  judge  shall  require  a  written 
undertaking  on  the  part  of  the  plaintiff,  with  sufficient  surety, 
to  the  effect,  that  if  the  defendant  recoTer  judgment,  or  the  at- 
^tachment  he  set  aside  h/  the  order  of  the  courts  the  plaintiff  will 
paj  all  costs  'that  may  be  awarded  to  the  defendant,  and  all 
damages  which  he  may  sustain,  by  reason  of  the  attachment, 
not  exceeding  the  sum  specified  in  the  undertaking,  which  shall 
be  at  least  two  hundred  and  fifty  dollars. 

Under  act  to  abolish  Impiisoiiineiit  for  4ebt«— In  order  to  pro- 
cure an  attachment  from  a  justice  of  the  peace  against  a  non-resident  of  the  county, 
under  the  38d  section  of  the  act  to  abolish  imprisonment  for  debt»  a  bond  with  se* 
curity  must  be  given  by  the  applicant.    (Burnett  agt.  Brown,  4  Oometockt  264.) 

Ai^alnst  Joint  debtors,  one  onli;  non-resident.— A  bond,  ex- 
eonted  upon  the  issuing  of  an  attachment  against  a  non-resident  debtor,  is  not  in- 
valid because  the  proceedings  show  a  joint  debt  owing  by  two  persons,  and  the 
non-residence  of  only  one  of  them.    If  one  of  two  joint  debtors  is  a  non-resident 
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of  the  state,  an  attachment  may  be  issued  against  him,  alone.   {Baird  agt.  Waikerf 
12  Barb,  298.) 

Condition  of  bond* — ^When  an  attachment  is  issued  oat  of  a  jostioe^a 
eoart,  the  statute  prescribes  that  the  d^mant  of  the  goods  attached  may  ezecnta 
a  bond  in  a  penalty  double  the  value  of  the  property  attached.  But  it  also  con- 
templates that  the  goods  attached  shall  be  fully  sufficient  to  discharge  the  debt.  If 
jud|pnent  is  recovered  upon  it.  and  it  presumes  that  nothing  more  shall  be  at- 
tached. When,  therefore,  a  bond  is  ^ven  or  offered  by  the  clamant  of  the  goods, 
in  dtnubU  the  amount  of  the  dtmavd,  it  is  sufficient,  although  there  may  have  been 
property  attached  to  a  much  larger  amount  than  double  the  value  of  the  debt. 
{Kamena  agt  Warner,  15  How.  &.) 

§  231.  Warranty  to  whom  directed^  and  what  to  require. 
The  warrant  shall  be  directed  to  the  sheriff  of  any  county  in 
which  property  of  such  defendant  may  be,  and  shall  require 
him  to  attach  and  safely  keep  all  the  property  of  such  defend- 
ant within  his  county,  or  so  much  thereof  as  may  be  sufficient 
to  satisfy  the  plaintiff's  demand,  together  with  costs  and  ex- 
penses. The  amount  of  which  must  be  stated  in  conformity 
with  the  complaint,  together  with  costs  and  expenses.  Seve- 
ral  warrants  may  be  issued  at  the  same  time  to  the  sheriffs  of 
different  counties. 

"What  constitutes  tlie  tiranrant.— A  warrant  of  attachment  under 
the  Code,  (§  228,)  is  simply  the  written  order  of  the  judge,  issued  upon,  and  as  a 
judicial  determination  from,  the  facts  presented  to  him,  that  the  case  is  one  in 
which  an  attachment  should  be  granted.  It  is  one  of  the  provisional  remedies 
which  the  court  is  authorized  to  extend  to  suitors,  and  that  m  the  simplest  man- 
ner, and  upon  applicaUon  to  a  judge  at  chambers.  A  formal  UwU,  si^ature  of  the 
derk,  and  seal,  are  not  requisite.  The  signature  of  the  attorney  of  the  plaintiff  to 
tibe  warrant  should,  however,  be  required  (Oenin  agt.  Tompkins,  12  Barh,  266.) 

£fiaMliCy  of  Sitertfi^—Where  a  sheriff,  to  whom  an  attachment  was  issued 
under  section  281  of  the  Code,  neglected  to  levy  on  sufficient  property  to  satisfy 
the  debt,  he  was  held  liable  in  an  action  against  him  for  the  deficiency,  it  appear- 
ing that  the  defendant  in  the  attachment  had  sufficient  property  to  satisfy  tne  de- 
mand, and  that  the  sheriff  Imew  it  at  the  time  of  making  the  levy.  {Rain»Qm  agi. 
HaleoU,  9  How.  119.) 

See  note  to  last  section,  280. 

§  232.  Mode  of  proceeding  in  executing  warrant. 

The  sheriff  to  whom  such  warrant  of  attachment  is  directed 
and  delivered,  shall  proceed  thereon  in  all  respects,  in  the  man- 
ner required  of  him  by  law  in  case  of  attachments  against  ab- 
sent debtors,  shall  make  and  return  an  inventory,  and  shall 
kepp  the  property  seized  by  him,  or  the  proceeds  of  such  as 
shall  have  been  sold,  to  answer  any  judgment  which  may  be 
obtained  in  such  action,  and  shall,  subject  to  the  direction  of 
the  court  or  judge,  collect  and  receive  into  his  possession  all 
debts,  credits  and  effects  of  the  defendant.  The  sheriff  may 
also  take  such  legal  proceedings,  either  in  his  own  name  or  in 
the  name  of  such  defendant,  as  may  be  necessary  for  that  pur- 
pose, and  discontinue  the  same  at  such. times  and  on  such 
terms  as  the  court  or  judge  may  direct. 
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Manner  of  exeeutlnpr  ivammt  under  Revised  Statutes.— 

Tbo  nuuiner  in  which  a  Bheriff  ia  required  bj  law  to  proceed  on  a  warrant,  in  cases 
of  attachment  against  absent  debtors,  under  the  Bevised  Statutes,  is  prescribed  by 
1  i?.  iSL,  4  ed^  188.    **%1.  The  sheriff  to  whom  anj  such  warrant  shall  be  directed 
and  delivered,  shall  immediatelj  attach  all  tiie  real  estate  of  such  debtor,  and  all  his 
personal  estate,  Including  money  and  bank  notes,  except  articles  exempt  from  exe- 
eotioo ;  and  shall  take  into  his  custody  all  books  of  account,  Touohers  and  papers 
lelaling  to  the  property,  debts,  credits  and  effects  of  such  debtor,  together  with  all 
evidenoes  of  his  title  to  real  estate ;  which  he  shall  safely  keep  to  be  disposed  of  as 
hereinafter  directed.    §  8.  He  shall  immediately,  on  making  such  seizure,  with 
the  aaaistanoe  of  two  disinterested  freeholders,  make  a  just  and  true  inventory  of  all 
tiie  property  so  seised,  and  of  the  books,  vouchers  and  papers  taken  into  Us  cus- 
tody, stating  therein  the  estimated  value  of  the  several  articles  of  personal  property, 
and  enumerating  such  of  them  as  are  perishable ;  which  inventory,  a^r  being 
signed  by  the  sheriff  and  the  appraisers,  shall,  within  ten  days  after  such  seizure, 
be  recaned  to  the  officer  who  issued  the  warrant ;  and  the  sheriff  shall,  under  the 
direction  of  sooh  officer,  collect,  receive,  and  take  into  his  possession,  aU  debts, 
credits  and  effects  of  such  debtor,  and  commence  such  suits  and  take  such  legal 
proceedings  in  the  name  of  such  debtor,  as  may  be  necessary  for  that  purpose ; 
and  which  suits  and  proceedings  may  be  continued  by  the  trustees  to  be  appointed 
as  hereinafter  directed,  until  a  final  termination  thereof.    (As  amended  1 840,  ch.  354, 
8  1.)     §  9.  If  any  of  the  property  so  seized,  other  than  vessels,  be  perishable, 
the  sheriff  shall  sell  the  same  at  public  auction,  under  an  order  of  the  officer  who 
issued  the  warrant,  and  shall  retain  in  his  hands  the  proceeds  of  such  sale,  after  de- 
ducting his  expenses,  to  be  allowed  by  such  officer ;  which  proceeds  shall  be  dis- 
posed of  in  the  same  manner,  as  the  property  so  sold  would  have  been,  if  it  had 
remained  unsold.    §  10.  If  any  goods  or  effects,  seized  as  the  property  of  the  debtor, 
other  than  vessels,  shall  be  claimed  by,  or  in  behfdf  of)  any  other  person  as  his 
property,  the  sheriff  shall  summon  and  swear  a  jury  to  try  the  validity  of  such  claim, 
hi  the  same  manner  and  with  the  like  effect,  as  in  case  of  seizure  under  execution. 
§  11.  If,  by  their  inquisition,  the  jury  find  the  property  of  the  goods  and  effects  so 
seized  to  be  in  the  person  so  daiming  them,  the  sheriff  shaU  forthwith  deliver  them 
to  the  claimant  or  his  agent ;  unless  the  attaching  creditor  shall,  by  bond  with  suffix 
dent  sureties,  indemnify  the  sheriff  for  the  detention  of  such  goods  and  effects.    In 
case  of  such  indemnity,  the  sheriff  shall  detain  such  goods  and  ^ecta,  to  be  dis*< 
posed  of.  as  hereinafter  directed.    §12.  If  the  property  in  such  goods  be  found 
to  be  in  the  claimant,  the  costs  and  charges  arising  from  such  inquisition,  to  be 
^wed  by  the  officer  issuing  the  warrant,  shall  be  paid  by  the  attaching  creditor ; 
but  if  it  be  fbund  to  be  in  the  debtor,  then  the  costs  and  charges  to  be  ascertained 
hi  the  same  manner,  'shall  be  paid  by  the  claimant    {Aa  amended  1841,  ch.  297.") 

Copurtnership  property. — ^The  copartnership  property  cannot  be 
seized  on  an  aUachment  against  one  absconding  partner,  for  a  partnership  debt  (see 
Sttmienl^rgh  agt  VandeSbwrgh^  7  How.  229.)  This  was  so  under  the  old  statutes 
(«ee  16  John.  102.)  Where  the  account  hook  .belonging  to  the  copartnership  was 
seized  upon  an.  attachment  against  an  absconding  partner,  it  was  ordered  to  be 
delivered  up  by  the  sheriff  to  the  resident  partner.  (Sean  agt  Geafr%  7  How. 
383.)  On  a  fi.  fa.  against  one  of  several  partnere,  the  copartnership  property  maj 
be  seized,  and  the  interest  of  the  judgment  debtor  in  the  same  be  sold  by  the  sheriff; 
but  subject  to  an  accounting  among  the  partners,  on  dissolution.  And  ii  seems  that 
the  same  prindple  must  apply  to  the  case  of  an  attachment  under  the  Revised 
Statutes.  Where  the  sheriff,  by  virtue  of  aa  attachment,  seizes  and  takes  the 
partnership  books  and  papers  of  a  party,  his  power  is  limiled  to  take  them 
only ;  and  having  taken  them,  he  is  required  to  safdy  keep  them.  Where  a  deputy 
sherifX^  after  taking  possession,  assumed  to  examine  such  books  and  papers,  take 
eopiee  of  the  business  letters,  look  into  the  correspondence  of  the  partners,  Ac, 
Aefa^  that  he  was  guilty  of  a  gross  abuse  of  his  powers,  and  of  the  process  of  the 
court  He  usurped  ^e  exercise  €i  a  discretion  which  belonged  to  the  judge  alone. 
Letters  and  correspondence  are  not  among  the  papers  which  the  statute  authorizes  to 
be  taken  under  prooesft.    {Bergman  agt  Ikitkhachf  11  How.  46.) 

InTeutory  hj  tlierlffffa-^The  mere  return  of  the  sheriff  that  he  has  at- 
tached the  land,  is  enough  to  secure  a  lien  of  the  creditor.    It  is  not  necessary  that 

24 
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he  should  go  on  to  or  even  see  It  It  is  dttferent  'witii  pinonal  property.  1V»  ren- 
der the  seizure  effeotnal  it  mxist  be  locompuued  by  pommaion.  Upon  the  qnesCioii 
*  whether  or  not  any  specific  property  real  or  personal,  has  been  attached,  the  tmwwtory 
retomed  by  the  shenff  most  be  amck»we.  Where  sereral  attachments  have  been. 
served  upon  the  same  property,  the  priority  of  their  respeotiTe  liens  must  be  deter^ 
mined  by  the  order  in  which  they  were  delivered  to  the  sheriff.  H  seeww,  thaS  in 
order  to  make  the  lien  of  an  attachment  npon  real  estate  effectual  as  agahist  bona 
ftde  purchasers  or  inonmbrancers,  it  is  neeessaiy  to  file  the  notloe  piesoribed  by  oao- 
tion  132  of  the  Code.    {Learned  agt  rmndenbwrn^  1  Bow.  379.) 

Property  off  a  foreign  corpormtteii«-*The  meaning  of  section  134 
ef  the  Code,  in  relation  to  the  service  of  a  summons  npon  the  president,  Ao^  of  a 
foreign  corporation  having  property  in  this  state,  ia,  that  the  property  must  be  sooli 
as  may  be  taken  by  vtriue  pf  an  aUaehmentt  in  puraoanoe  of  section  227  and  other 
sections  in  the  same  chapter.  A  contract  by  such  corporation  for  the  manidactare 
and  purchase  of  property  in  this  state,  to  be  paid  for  on  delivery  at  their  office  ont 
of  this  state,  does  not  give  the  coiporation  a  tUU  to  such  pn^erty  tuniil  deUeered 
and  paid  for  according  to  the  agreement  {BaUs  agt  Kme^OrUanB  BR.  Co.,  13 
How,  616.) 

§  233.  Proceedings  in  (Xue  of  perishable  property  or  vessels. 

If  any  property  bo  seized  shall  be  perishable,  or  if  any  part 
of  it  be  claimed  by  any  other  person  than  such  defendant^  or  if 
any  part  of  it  consist  of  a  yessel,  or  of  any  share  or  interest 
therein,  the  same  proceedings  shall  be  had  in  all  respects  as  are 
provided  by  law  upon  attachments  against  absent  debtors. 

Sale  off  perishable  property.— When  an  attachment  against  the 
property  of  an  absent  debtor  is  issued,  under  the  Code,  In  an  action  pencUng  in  thia 
court,  by  a  Justice  of  this  couit^  and  his  tenn  of  office  expires  pending  the  proceed- 
ings, an  application  thereafter  requiring  the  sheriff  to  sell  the  perishable  property 
attached,  is  properly  made  in  this  court  The  Judge  who  granted  the  attachment 
did  not  act  as  a  commissioner  under  the  Revised  Btetutes,  but  as  one  of  the  judges 
of  the  court,  and  the  proceedings  did  not  die  with  his  term  of  office.  Where  a  por- 
tion of  the  property  attached  is  regarded  as  periahabie,  the  sheriff  will  be  authoi^«d 
to  sell  the  same  at  public  auction,  and  to  retain  the  proceeds  to  be  disposed  of  in 
the  same  manner  as  the  property,  if  it  had  remsined  unsold.  (Ikwie  agt  Aimworikt 
U  ffaw.  346.) 

§  234.  Interest  in  corporcUions  or  associations^  liable  to  attach^ 
menu 

The  rights  or  shares  which  such  defendant  may  have  in  the 
stock  of  any  association  or  corporation,  together  with  the  inter* 
est  and  profits  thereon,  and  all  other  property  in  this  state  of 
such  defendant,  shall  be  liable  to  be  attached  and  levied  upon 

and  sold  to  satisfy  the  judgment  and  execution* 

Property  irlilcli  nuty  be  attaelte^l.— Property  which  may  be  at* 
taohed  under  the  SS7th  section  of  the  Code,  is  properly  defined  by  sections  4S3  and 
464  ■*  Personal  property  includes  money,  goods,  chattels,  things  in  action,  and 
evidences  of  debt'*  BoxmIs  executed  by  a  railroad  company,  in  t^e  hands  of  its 
agent,  for  sale,  cannot  be  seised  on  attachment  against  the  company,  so  as  to  gire 
the  attaching  creditor  a  right  to  miforce  the  bonds  against  the  company,  or  parties 
who  may  hare  guaiaatied  them.    {Ooddmgkm  agt  M&sH;  6  Vmr,  %%.) 

§  285.  Attachment^  how  exeembsd  on  property  incapable  ofmanwd 
delivery. 
The  execution  of  the  attachment  upon  any  such  rights,  shareSi 
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or  any  debts  or  other  property  incapable  of  manual  delivery  to 
the  sheriff^  shall  be  made  by  leaving  a  certified  copy  of  the  war- 
rant of  attachment  with  the  president  or  other  head  of  the  asso- 
ciation or  corporation,  or  the  secretary,  cashier,  or  managing 
agent  thereof,  or  with  the  debtor  or  individual  holding  such 
property,  with  a  notice  showiog  the  property  levied  on. 

To  reactai  propertj  held  bj  a  third  person.^An  aUaehment^ 
issued  onder  the  Code,  must,  in  order  to  reach  a  debt  due  to  the  defendant  in  attach* 
ment,  or  other  proportj  held  hy  a  third  person,  be  executed  b^  the  sheriff,  hj  the 
deliyeiT  to  the  debtor,  or  person  holding  property  of  the  defendant,  in  perton^  of  a 
copy  oi  the  warrant,  with  a  notice  showing  the  property  leried  on.  (OodCj  §  235.) 
LeaTing  sach  copy  and  notice  at  the  place  of  business  of  the  debtor  with  a  third 
peraon  found  there,  is  not  a  sufficient  serrice  of  the  attachment  by  the  sheriff. 
Whether  the  defect  can  be  supplied,  and  the  attachment  be  made  effectual  by  proof 
tiiat  the  papers  were  afterwaids  delirered  by  such  third  person  to  the  debtor,  or 
penon  holding  proper^  of  the  defendant.  Dttb.  Whether  senrice  of  a  copy  of  the 
warrant,  with  a  notice  in  general  terms,  by  the  sheriff,  that  he  attaches  "  all  prop* 
erty  in  the  hands  of'*  the  debtor,  or  person  having  property  of  the  defendant,  is 
Bufllcienlto  make  the  attachment  effectual.  Dub.  Section  236  provides  the  sheriff 
with  the  means  of  obtaining  a  particular  description  of  the  debt,  or  property  sought 
to  be  attached,^  and  the  amount  thereof;  and  section  236  requirts  the  sheriff  to 
show,  by  the  notice  served,  Qu  property  levied  on.  {Orser  agt  (TroMynofi,  II  Bow. 
520.)  A  defendant  is  liable  to  attachment  under  the  Oode,  where  he  has  assigned, 
disposed  at,  or  secreted  his  (the  defendanVs)  property,  or  any  part  thereof  or  is 
about  to  do  so.  (§  129.)  This  means,  any  property  in  the  defendant's  possession, 
and  to  which  he  claims  title,  although  his  title  may  be  imperfect,  or  clearly  bad. 
The  design  of  the  defendant  is  as  manifest  in  concealing  embezzled  property,  as  in 
concealing  that  which  is  actually  his.    {TreadweU  agt  LdhTf  16  Eino.  8.) 

§  236.  Cerlificaie  ofdefendoLnCs  interest  to  be  furnished  by  corpo- 
rations. 

Whenever  the  sheriff  shall  with  a  warrant  of  attachment,  or 
execution  against  the  defendant,  apply  to  such  officer,  debtor  or 
individual,  for  the  purpose  of  attaching,  or  levying  upon  such 
property,  such  officer,  debtor,  or  individual,  shall  furnish  him 
with  a  certificate  under  his  hand,  designating  the  number  of 
rights  or  shares  of  the  defendant  in  the  stock  of  such  association 
or  corporation,  with  any  dividend,  or  any  incumbrance  thereon, 
or  the  amount  and  description  of  the  property,  held  by  such 
association,  corporation  or  individual,  for  the  benefit  of,  or  debt 
owing  to  the  defendant  If  such  officer,  debtor  or  individual 
refuse  to  do  so,  he  may  be  required  by  the  court  or  judge  to 
attend  before  him,  and  be  examined  on  oath  concerning  the 
same,  and  obedience  to  such  orders  may  be  enforced  by  attach- 
ment. 

ReiaedT  in  case  off  reffvsal  to  give  certificate.— Xauv  of  1848, 
eh,  63,  p,  69,  enact,  **  g  1.  In  case  any  oashkr,  secretary,  olerk  or  indiyidual,  upon 
whom  any  sheriff  shall  senre  any  such  attachment  or  exeoution,  shall  rsAise  to  fur- 
nish him  with  the  certificate  required  in  and  by  the  third  seetion  of  the  act  passed 
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April  11,  1842,  entitled  '  An  act  to  amend  the  law  in  relation  to  salts  against  for- 
eign corporations,'  chapter  197,  then  it  shall  be  lawftil  for  the  plaintiff  in  such 
attachment  or  execntioD,  to  require  tiie  examination  of  such  cashier,  secretary, 
clerk  or  individual,  before  any  officer  of  the  court  out  of  which  said  attacbmeot  or 
execution  shall  have  issued.  §  2.  The  provisions  of  sections  twelve,  thirteen,  four- 
teen, fifteen  and  sixteen,  of  article  eight  of  title  first,  chapter  fifth,  pert  seoond  of 
the  Revised  Statutes,  in  relation  to  the  mode  of  examining  non-resident  debtor8>  or 
persons  indebted  to  them,  or  having  property  of  theirs  in  his  or  their  possessioii, 
shall  apply  to  and  govern  the  examinations  authorized  to  be  had  in  and  by  tius  act» 
so  far  as  tbe  same  may  be  applicable."  It  was  held  in  the  ease  of  Bbpki$u  agt.  Snow, 
(4  Abb,  368,)  that  upon  service  of  the  attachment  upon  a  person  supposed  to  have 
in  his  hands  property  of  the  non-resident  debtor,  such  person  fhmishes  to  the  sfaeriflT 
a  certificate  stating  a  certain  amount  and  description  of  such  property,  the  certifi- 
cate is  conclusive,  and  no  fUrther  discovery  can  be  had.  But  a  certificate  that  the 
defendant  has  no  property  in  his  hands,  does  not  preclude  the  examination  of  the 
party  on  oath,  to  ^w  that  he  has  such  property. 

§  237.  Judgment^  how  satisfied. 

In  case  judgment  be  entered  for  the  plaintiff,  in  such  action, 
the  sheriff  shall  satisfy  the  same  out  of  the  property  attached  by 
him,  if  it  shall  be  sufficient  for  that  purpose : 

1.  By  paying  over  to  such  plaintiff  the  proceeds  of  all  sales 
of  perishable  property,  and  of  any  vesseli  or  share  or  interest  in 
any  vessel  sold  by  him,  or  of  any  debts  or  credits  collected  by 
him,  or  so  much  as  shall  be  necessary  to  satisfy  such  judgment. 

2.  If  any  balance  remain  due,  and  an  execution  shall  have 
been  issued  on  such  judgment,  he  shall  proceed  to  sell  under 
such  execution  so  much  of  the  attached  property,  real  or  per- 
sonal, except  as  provided  in  subdivision  four  of  this  section,  as 
may  be  necessary  to  satisfy  the  balance,  if  enough  for  that  pur- 
pose shall  remain  in  his  hands ;  and  in  case  of  the  sale  of  any 
rights  or  shares  in  the  stock  of  a  corporation  or  association,  the 
sheriff  shall  execute  to  the  purchaser  a  certificate  of  sale  thereof, 
and  the  purchaser  shall  thereupon  have  all  the  rights  and  privi- 
leges in  respect  thereto  which  were  had  by  such  defendant. 

8.  If  any  of  the  attached  property  belonging  to  the  defendant^ 
shall  have  passed  out  of  the  hands  of  the  sheriff  without  having 
been  sold  or  converted  into  money,  such  sheriff  shall  re-possess 
himself  of  the  same,  and  for  that  purpose  shall  have  all  the 
authority  which  he  had  to  seize  the  same  under  the  attachment, 
and  any  person  who  shall  wilfully  conceal  or  withhold  such 
property  from  tbe  sheriff,  shall  be  liable  to  double  damages  at 
the  suit  of  the  party  injured. 

4.  Until  the  judgment  against  the  defendant  shall  be  paid, 
the  sheriff  may  proceed  to  collect  the  notes,  and  other  evidences 
of  debt,  and  the  debts  that  may  have  been  seised  or  attached 
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ander  the  warrant  of  attachment,  and  to  proeeeuto  any  bond 
he  maj  have  taken  in  the  coarse  of  such  proceedings,  and  ap- 
ply the  proceeds  thereof  to  the  payment  of  the  jndgment.  At 
the  expiration  of  six  months  from  the  docketing  of  the  judg- 
ment, the  court  shall  have  power,  upon  the  petition  of  the 
plaintiff,  accompanied  by  ai\  affidavit,  setting  forth  fully  all  * 
the  proceedings  which  have  been  had  by  the  sheriff  since  the 
«ervioe  of  the  attachment,  the  property  attached,  and  the  dis- 
positioa  thereof,  and  also  the  affidavit  of  the  sheriff  that  he 
has  used  duo  diligence  and  endeavored  to  collect  the  evidences 
of  debt  in  his  huids  so  attached,  and  that  there  remains  lA- 
eolleeted  of  the  same  any  part  or  portion  thereof,  to  order  the 
aheriff  to  sell  the  same,  upon  such  terms  and  in  such  manner 
aq  shall  be  deemed  proper.  Notice  of  such  application  shdl 
be  given  to  the  defendant  or  his  attorney,  if  the  defendant 
shall  have  appeared  in  the  action.  In  case  the  summons  has 
not  been  personally  served  on  the  defendant,  the  court  shall 
make  sneh  rule  or  order,  as  to  the  service  of  notice  and  the 
time  of  service,  as  shall  be  deemed  just. 

When  the  judgment  and  all  costs  of  the  proceeding  shall 
have  been  paid,  the  sheriff,  upon  reasonable  demand,  shall  de- 
liver over  to  the  defendant  the  residue  of  the  attached  pro- 
perty, or  the  proceeds  thereof. 

i  2S8.  When  action  to  reoavef*  notes j  <ke.^  ofdefendemt^  may 
be proseeutedhy  plaintiff  in  the  action  in  which  the  attaehr 
mentiawied. 

The  actions  herein  authorized  to  be  brought  by  the  sheriff, 
may  be  prosecuted  by  the  plaintiff,  or  under  his  direction,  upon 
the  delivery  by  him  to  the  sheriff  of  an  undertaking  executed 
by  two  sufficient  sureties,  to  the  effect  that  the  plaintiff  will 
indemnify  the  sheriff  from  all  damages,  costs  and  expenses  on 
account  thereof,  not  exceeding  two  hundred  and  fifty  dollars 
in  any  one  action.  Such  sureties  shall,  in  all  cases,  when  re- 
quired by  the  sheriff,  justify  by  making  an  affidavit  that  each 
is  a  householder,  and  worth  double  the  amount  of  the  penalty 
of  the  bond,  over  and  above  all  demands  and  liabilities. 

§  289.  Bond  to  sheriff  on  attachment^  hoic  dispoeed  of  on 
judgment  for  d^endant. 

If  the  foreign  eorporation,  or  absent  or  absconding  or  con- 
cealed defendant  recover  judgment  against  the  plaintiff  in 
such  action,  any  bond  taken  by  the  sheriff,  except  such  as  are 
mentioned  in  the  last  section,  all  the  proceeds  of  sales  an^^ 
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monejB  oollecied  bx  him,  and  all  the  property  attached  re^ 
maiDing  in  his  hands,  shall  be  delivered  by  him  to  the  d^end- 
ant  or  his  agent  on  request,  and  the  warrant  shall  be  discharged 
and  the  property  released  therefrom. 

§  240.  Discharge  of  aUaohment^  and  reium  (^  fraperty  or 
its  proceeds  todefendant  on  his  appearance  in  adion.  {Amend- 
ment of  1862  in  italics^ 

Whenever  the  defendant  shall  have  appeared  in  sudi  actioii, 
he  may  apply  to  the  officer  who  issued  the  attachm^it,  or  to 
the  court,  for  an  order  to  discharge  the  same ;  and  if  the  same 
b^  granted,  all  the  proceeds  of  sales  and  moneys  collected  by 
him,  and  all  the  property  attached,  remaining  in  his  handsy 
shall  be  delivered  or  paid  by  him  to  the  defendant  or  his  agent, 
and  released  from  the  attachment. 

And  where  there  is  more  than  one  defendant,  and  several 
property  of  either  of  the  defendants  has  been  seised  by  mrtus 
of  the  order  of  attachment,  the  defendant,  whose  several  pro- 
perty has  been  seized,  may  apply  to  the  officer  who  issued  tks 
attachment  for  relief  under  this  section, 

§  241.'  Undertaking  on  the  part  of  dtfendani. 

Upon  such  application  the  defendant  shall  deliv^  to  the 
court  or  officer  an  undertaking,  executed  by  at  least  two 
sureties,  who  are  residents  and  freeholders,  or  houBeholders,  in 
this  state,  approved  by  such  court  Qr  officer^  to  the  effect  that 
the  sureties  will,  on  demand,  pay  to  the  plaintiff  the  amount 
of  judgment  that  may  be  recovered  against  the  defendant  in 
the  action,  not  exceeding  the  sum  specified  in  the  undertaking, 
which  ehall  be  at  least  double  the  amount  claimed  by  the 
plaintiff  in  his  complaint.  If  it  shall  appear  by  affidavit  that 
the  property  attached  be  less  than  the  amount  claimed  by  the 
plaintiff*,  the  court  or  officer  issuing  the  attachment  may  order 
the  same  to  be  appraised,  and  the  amount  of  the  undertaking 
shall  then  be  double  the  amount  so  appraised.  And  in  all 
cases  the  defendant  may  move  to  discharge  the  attachment  as 
in  the  case  of  other  provisional  remedies. 

"Where  attacliment  is  isaned  oat  of  a  Joatice's  eoiut.-* 

Where  an  attachment  is  issaed  out  of  a  justice's  court,  the  statute  prescribed  that 
-      -  '  '  '  -  -    -  j^      -     --      - 


value  of  the  property  attached.  But  it  also  contemplates  that  the  goods  attached 
shall  be  fully  sufficient  to  discharge  the  debt,  if  judgment  is  recoyered  upon  it,  and 
it  presnmaa  that  nothiiu^  more  sfaaU  be  attached.  When,  therefore,  a  bond  is 
ffiyen  or  offered  by  the  claimant  of  the  goods,  in  doMe  the  amount  of  the  demand^ 
n  is  sufficient,  althouc'h  there  may  have  been  property  attached  to  a  much  larger 
unouat  than  double  tibe  value  of  tiie  debt    {KammM  agt  Wom§r,  15  Horn.  5.) 

§  242.   When  sheriff  to  return  warranty  and  proceedings' 
thereon.    {Amendment  of  1862  in  italics.) 
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l^en  the  warrant  shall  be  fully  executed  or  discharged,  the 
aheiiff  shall  return  the  same,  with  his  proceedings  thereon,  to 
the  court  in  which  the  action  was  brought 

And  iohere  there  is  mare  than  one  dtfendanty  and  several 
property  of  either  of  the  defendants  has  leen  seized  ly  virtue 
of  the  ord&r  of  attachment^  the  defendant  whose  several  prop- 
eriy  has  been  seizedy  may  deliver  to  the  om^rt  or  officer  an  un- 
dertaking  in  accordance  with  the  provisions  of  this  section^  to 
the  effect  that  he  will  on  demand  pay  to  the  plaintiff  the  amount 
4if  judgment  that  may  be  recovered  against  such  defendant. 
And  all  the  provisions  of  this  section  applicaUe  to  such  under- 
taking  shall  be  applied  thereto. 
§  243.  Sheriff's  fees. 

The  sheriff  shall  be  entitled  to  the  same  fees  and  compensa- 
tion for  services,  and  the  same  disbursements  under  this  title, 
as  are  allowed  bj  law  for  like  services  and'disbursements  under 
the  provisions  of  chapter  five,  title  one,  and  part  two  of  the 
Sevised  Statutes. 

See  ffolnuM  d:  Di»bro>vf%  PraeHci,  8S  to  47. 

Hrhen  sheriir  entitled  to  ponndaire*— A  iheriff,  nnder  an  aitaeh- 
wkintf  \b  not  entitled  to  pcundage  in  any  case,  except  when  the  property  attached  is 
actually  Mold.  But  after  the  levy  upon  an  attachment  (for  which  he  u  entitled  to 
filly  cents)  he  is  entitled  to  a  "  compensation  for  his  trouble  and  expenses,  in  taking 
possession  of  and  presenring  the  property,"  whether  sold  or  not ;  which  comj^n- 
sation  most  be  fixed  by  the  ofiicer  issuing  the  attachment  (ffoge  agt.  Pagi,  11 
How.  207.)    As  to  a  per  eenldgt,  see  Jaekton  agt.  Flganiere,  16  Sow:  224. 


Chapteb  V. — Provisioned  Hemedies. 

Section  244.  Powers  of  court  as  to  receivers^  deposit  of  money, 

dtc.j  in  court,  and  other  provisional  remedies. 
{Amendment  of  1862  in  italics.) 

§  244.  A  receiver  may  be  appointed  : 

1.  Before  judgment,  on  the  application  of  either  party,  when 
he  establishes  an  apparent  right  to  property  which  is  the  subject 
of  the  action,  and  which  is  in  the  possession  of  an  adverse  party, 
and  the  property,  or  its  rents  and  profits,  are  in  danger  of  being 
lost  or  materially  injured  or  impaired,  except  in  cases  where 
judgment  upon  failure  to  answer  may  be  had  without  applica- 
tion to  the  court. 

2.  After  judgment,  to  carry  the  judgment  into  eflTect. 

3.  After  judgment,  to  dispose  of  the  property  according  to 
the  judgment,  or  to  preserve  it  during  the  pendency  of  an  ap- 
peal, or  when  an  execution  has  been  returned  unsatisfied,  and 
the  judgment  debtor  refuses  to  apply  his  property  in  satisfac- 
tion of  the  judgment. 
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4.  In  the  cases  provided  in  this  Code,  and  by  special  statates, 
when  a  corporation  has  been  dissolved,  or  is  insolvent,  or  in 
imminent  danger  of  insolvency,  or  has  forfeited  its  corporate 
rights ;  and  in  like  cases  of  the  property  widiin  this  state  of 
foreign  corporations. 

Heoeivers  of  the  property  within  this  state  of  foreign  corpora- 
tionsy  shall  be  allowed  the  same  commiseums  as  are  allowed  ky 
law  to  the  trustees  of  the  estates  of  absconding^  concealed  and 
nonresident  dehtors. 

5.  In  such  other  cases  as  are  now  provided  by  law,  or  may  be 
in  accordance  with  the  existing  practice,  except  as  otherwise 
provided  in  this  act. 

When  it  is  admitted  by  thepleadingor  examination  of  a  party, 
that  he  has  in  his  possession,  or  under  his  control,  any  money  or 
other  thing  capable  of  delivery,  which  being  the  subject  of  the 
litigation  is  held  by  him  as  trustee  for  another  party,  or  which 
belongs  or  is  due  to  another  party,  the  court  may  order  the 
same  to  be  deposited  in  court,  or  delivered  to  such  party,  with 
or  without  security,  subject  to  the  further  direction  of  the  court 

Whenever,  in  the  exercise  of  its  authority,  a  court  shall  have 
ordered  the  deposit,  delivery,  or  conveyance  of  money  or  other 
prdperty,  and  the  order  is  disobeyed,  the  court,  besides  punish* 
ing  the  disobedience,  as  for  contempt,  may  make  an  order 
requiring  the  sheriff  to  take  the  money  or  property,  and  de- 
posit, deliver  or  convey  it,  in  conformity  with  the  direction  of 
the  court 

When  the  answer  of  the  defendant,  expressly  or  by  not  deny- 
ing, admits  part  of  the  plaintiff's  claim  to  be  just,  the  court  on 
motion  may  order  such  defendant  to  satisfy  that  part  of  the 
claim,  and  may  enforce  the  order  as  it  enforces  a  judgment  or 
provisional  remedy. 

Assf  gnmeni  of  real  and  i^rsonal  properljr  tm  a  receiver 

•— Wlicn  title  vesta* — An  aasignment  made  by  a  party  in  general  terma,  of 
**  an  his  personal  and  real  estate,"  to  a  receiyer,  parsuant  to  an  order  of  a  competent 
courts  is  effectual  to  convey  the  lands  in  this  state,  as  well  as  the  personal  property* 
of  the  party  making  the  assignment,  without  any  parUcalar  description  of  the  real 
«6tate.  {GkautoHque  Co.  Baii  agt  JVhile,  2  S^la  286.)  Under  the  Code,  a  r«c«t«^, 
appointed  by  a  jucLge  in  the  coarse  of  proceedings  sapplementarv  to  an  esecation, 
can  maintain  an  action  to  recover  property,  real  and  personal,  which  the  judgment 
debtor  has  transferred  to  the  defendant  by  a  conveyance— good  as  between  the 
parties  to  it,  but  void  as  to  creditors,  on  account  of  fraud.  (See  Ckautauque  CcHnijf 
Bunk  agt  WhiUt  2  Selden,  28S,  where  the  eame  nrineiple  ie  applied  to  the  powere  of 
a  receiver  appointed  previous  to  the  Code.)  (Porter  agt.  C'larkf  12  How.  107;  & 
C,  6  SekL  142;  Rutter  agt  TaUi*,  6  Sand.  612;  Wtleon  agt  WiUon,  1  Barh. 
CK  B.  692 ;  and  $ee  Brown  agt  Oilmore,  16  How.  627.) 

Wliea  aftelion  for  appointment  of  receiver  irreralar.-- 

A  motion  for  <iie  appointment  of  a  receiver,  where  there  has  been  served  an  order 
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to  show  came  against  the  appointment,  before  the  commenoeixieiitof  the  suit,  will 
be  denied  as  in^gnlar.    {Katienstrcth  agt  Asior  Bank,  2  Dwr,  682.) 

'IV^eu  recelT^er  appointed. — As  a  general  mle,  a  receiver  shoald  not 
be  appointed  withoat  notice  to  the  parties  interested.  Bat  this  rule  is  subject  to 
vzceptaons  in  special  cases,  where  irreparable  injury  would  be  sustained  by  the 
delay.  So  a  receirer  will  be  appointed  without  notioe,  upon  the  application  of  the 
oonaplainant,  where  the  defendant  has  absconded,  to  prevent  service  of  the  subp^na 
to  appear  and  answer  Uie  bill  >  or  has  left  the  state,  and  is  not  expected  to  return 
for  several  months,  and  has  no  residence  or  place  of  business  where  a  subpoena  can 
be  served.  The  defendant,  however,  has  a  right  afterwards,  to  apply  for  the  relief 
•gainst  the  order  appointing  such  receiver,  {ihe  Ftopk  agt.  Norton^  1  Paige,  17 ; 
mmd  U€  Bcyd  agt^  Murroy^  8  Jchnt,  Ch.  48 ;  Orphan  Atylnm  Society  Agt.  McCarteef 
Mop.  429;  Jefucint  agt  Jsnkini,  1  Paige,  248;  Marten  wl^.  VanSelioiek,  4  Paigt^ 
479 ;  8andford  agt  &ndair,  8  Paige,  878 ;  Oibwm  agt  MarHn,  Paige,  481 ;  ffom^ 
M  agt  Xwley,  10  Paige,  43 ;  Osbarn  agt.  iTver,  2  Paige,  842;  Cogger  agt  Howard, 
I  J?ar6.  Ck  868 ;  Barnard  agt.  Darling,  1  Barb,  Ch.  76.) 

An  oHlcer  of  the  conrt* — ^A  receiver  is  an  officer  of  the  court  which 
appoints  him.  ( Booth  eigt.  Clarke,  17  How.  U.  8.  Rep.  822.)  And  the  court  will 
give  snch  directions  to  a  recdver,  on  the  application  of  one  not  a  party  to  the  suit»' 
•8  Biay  be  necessary  to  protect  his  rights.  Vincent  agt.  Parker,  7  Paige,  66.)  It 
la  a  contempt  to  attempt  to  deprive  a  receiver  of  property  of  which  he  is  rightfully 
in  possession.  {Noe  agt  Gibson,  7  Paige,  518 ;  Albany  City  Bank  agt  Schermer- 
horn,  9  Paige,  872 ;  Parker  agt.  Browning,  8  Paige,  888.) 

A  receiver  may  represent  creditors* — A  receiver  does  not  merely 
stand  in  the  place  of  the  debtor  but  represents  the  creditors,  and  may,  therefore, 
maintain  an  action  to  set  aside  an  assignment  of  real  and  personal  property,  made 
by  the  debtor  in  fraud  of  his  creditors.  Porter  agt.  WiiliamM,  6  Beld.  142 ;  8.  C. 
12  How.  107 ;  sm  WiUon  agt.  Allen,  6  Barb.  544 ;  OilUtt  agt  Moody,  8  Com.  479 ; 
Talmadge  agt  PeU,  8  8ei£  828.) 

Receiver's  compensation*— By  the  fair  construction  of  2  Heviaed 
BlaluU9,  98,  §  58 — allowing  commissions  to  executors,  <ftc.,  for  "  receiving  and  pay- 
ii^  out**  moneys-— one-half  of  the  specified  rates  are  to  be  allowed  for  receiving,  and 
one-half  for  paying  out  A  receiver  is  entitled  to  commissions  at  the  rates  prescribed 
by  2  JUvited  Statutn,  98,  8  58 ;  and  he  is  also  entitled  to  he  repaid  actual  di»> 
buraements,  prudently  maae  or  incurred,  {n  the  care  of  the  trust  property.  (Howm 
agt  Davit,  4  Ahb.  71.)  He  is  entitled,  in  addition  to  those  on  the  money  received 
and  paid,  to  commissions  on  the  value  of  all  the  assets  taken  out  of  his  hands  by 
the  order  settling  the  suit,  and  delivered  to  the  parties.  (Bennett  agt.  Chapin,  8 
Sand.  675 ;  ueaUoInreDe  Peyeter,  4  Sand.  0%.  jR.  511 ;  In  Matter  of  Bank  of 
magara,  6  Paige,  218.) 

Receiver's  accounts* — A  receiver  cannot  be  compelled  to  account  and 
ahow  his  books  to  a  party  in  the  suit  He  is  to  account  to  the  court  only.  {Mue- 
frone  agt  yath,  8  JSow.  172.)  A  party  dissatisfied  with  report  upon  a  receiver^e 
account,  may  move  to  review  it  on  the  principles  upon  which  the  account  is  taken, 
but  the  report  cannot  be  excepted  to,  and  need  not  be  confirmed.  (Brown  agt 
Brown,  2  Ed.  621.) 

Order  to  receiver  to  disc1iarir«  liens*--Oreditor8  at  large,  who 
have  taken  no  steps  to  obtain  a  judgment  and  collect  by  execution,  are  not  entitled 
to  file  a  complaint  for  the  purpose  of  compelling  the  application  of  the  proceeds  of 
partnership  property  to  the  payment  of  the  debts  of  the  firm.  So  a  creditor  must 
obtain  a  Uen  on  the  property,  either  le^al  or  equitable,  or  be  in  a  situation  to  assert 
one,  before  he  can  interfiere  to  control  it ;  if  the  property  be  real  estate,  by  judg- 
ment; if  personal,  by  levy  under  execution;  ana  if  it  be  ehosee  m  action,  by  the 
return  of  an  execution  unsatisfied  and  the  filing  of  a  complaint  Until  snch  a  lien 
is  obtained,  the  partners  have  full  power  to  make  any  bona  file  sale  of  the  property 
which  they  may  think  proper.  (Greenwood  agt  Brodkead,  8  Barb.  598 ;  and  tee 
Hvbhard  agt.  UvUd,  2  Dwer,  686 ;  Matter  of  Jngraham,  2  Barb.  Ch.  R.  86.) 

Actions  by  and  against  receivers*^i^  teemt  that,  in  an  action 

against  a  receiver,  application  to  the  court  should  first  be  made  for  leave  to  prose- 
cute. But  where  a  general  notice  of  appearance  has  been  served  by  defendant's 
attorney,  it  is  a  waiver  of  the  irregularity  in  commencing  the  suit  without  leave  of 
Uie  court.  (HubbeU  afft.  Dana,  9  How.  424.)  Where  a  resteer  has  been  duly  ap- 
pointed under  proceedings  supplementary  to  execution,  to  enforoe  payment  of  a 
Judgment  against  the  copartnership  property,  he  ou^t  not  to  be  made  a  party  to  an 
action  and  an  ii^fwneHion  issued  restraining  mm  in  the  discharge  of  his  official  tnut 

ll 
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The  ftopet  remedy  ]»  BQoh  case  is  to  apply  U  the  court  for  bistriictioiia.  The 
receiyer,  when  reeolarly  appointed,  becomee  entitled  to  the  posaesBion  of  the  debt- 
or^s  property.  The  effecta  tbaa  in  hia  posaeaaion  are  deemed  in  poeseasion  of  the 
court.  To  enjoin  a  reeeiTer,  mder  aneh  circnm&tancea,  from  taking  poaaeaaion  of 
the  property,  ia  but  to  reatrain  the  coort  itaelf  from  making  the  proper  diapositioD 
of  the  fonda  which  may  eome  into  the  receiter^a  handa.  (  VaM  Metusdaer  ^^  Enury, 
9  Muno.  185.)  A  reeeiter  ahonld  apply  for  am  order  to  aue  for  a  debt,  [StrriU  a^ 
Zyofiy  16  Wtmd.  410.)  A  receWer  who  proaeeutca  or  defenda  an  action  aa  receiver, 
withont  leaye  obtained,  ia  peraonally  liable  for  coata.  {Thel^  agt.  CeZ«,  8  Code  R. 
167^)  Snch  receiTcr  may  maintain  an  action  to  aet  aaiacba  firundulent  aasignment, 
made  by  a  patty  of  whoae  estate  he  ia  receiver.  {PorUr  agt.  WiUitniu,  6  SeUL 
142;  S,C.y  nHom.lO';,) 

Receiver  chargeaMe  with  interest— His  duties  as  t<r 
trust  ftinds.-^When  a  traatee  minglea  the  troat  funds  with  bis  own  fimda^  and 
naea  them,  H  ia  a  breach  ef  trvBt,  and  he  will  be  clorged  with  simple  interest  tbero- 
on ;  although  he  haa  not  aetnally  made  a  profit  upon  the  tmat  fnnd  e%nal  to  simple 
intereat.  It  is  the  dnty  of  a  receiTer  to  keep  the  trust  fund  entirely  separate  and 
distinct  from  his  own  moneys.  And  if  deposited  in  a  bank  for  saft  keeping,  the 
xotoney  should  be  deposited  to  a  separate  aceeunt,  in  his  name  as  receiver;  to  the 
end  that  the  fund  can  at  all  thnea  be  traced  and  identified.  {Uticalfu*  Co,  agt^ 
ZyncA,  11  jPat^,  620.) 

Chaimriiiff  reeeiTer«-~A  receiver  ia  not  to  be  discharged  on  his  own  ap- 
plication,  when  his  duties  are  not  ended,  unless  he  show  eoou  cauae,  especially 
when  it  might  aifect  parties.  Hia  mere  desire,  thongh  eoojped  with  a  statement  of 
complication  of  accounte  and  Uie  neceaaity  of  losing  much  time  in  the  business  of 
his  receivership,  ia  not  auffident  {B^wm  agt  CJulta  Bank,  4  JSdw,  Ck.  277 ;  and 
9m  Palmer  agt  Jlurrtif/,  18  How.  645,) 

Discharge  «f  receiver. — ^The  diaeontiBuance  of  a  anit  does  not  dla^ 
charge  the  receiver  therein,  but,  on  its  discontinuance,  he  may  aj^ly  ibr  his  dis' 
charge.    (  WhiUdde  agt.  Prenderffa$t,  2  JBarb.  Ch,  271. 

Employment  of  attorney  by  a  receiver*— When  a  receiver 
files  a  complaint,  his  solicitor  should  not  be  the  same  person  who  has  acted  in  the 
original  smt  It  might  be  ground  to  dismiss  it  Bnt  in  a  case  of  the  kind  where 
also  the  defendant^a  solicitor  was  the  same  aa  Uie  original  defendants  had  employed, 
and  he  entered  an  appearance  knowingl/  and  without  moving  beforehand,  the  bill 
was  not  dismissed  on  motion.  The  receiver,  however,  was  ordered  to  get  another 
solicitor  and  to  pay  the  coats  of  the  motion.  (  Warren  agt  Bprajfue,  4  Edw.  Ck, 
416 ;  Jle  Aimley,  1  Eda.  Ch,  676 ;  Ray  agt.  McG<mib,  2  Edm,  Ch,  166.)  Areceiver 
maj7  employ  Uac  counsel  of  one  of  the  parties  to  the  suit  relative  to  a  fund  which 
is  K>r  the  common  interest  (and  not  adversdy  to  one)  of  both  parties.  (Bennett 
agt.  Chapin,  8  Sa^a,  678.) 

In  nrhat  cases  a  receiver  will  be  appointed.— But  admitting 

an  apparent  dissolution  of  this  company,  however  probable  as  a  historical  fact,  yet 
if  no  material  injury  is  likely  to  befall  the  property  before  the  ultimate  decision  of 
the  cause,  the  court  in  the  exercise  of  a  sound  discretion,  ought  not  to  interfere  by 
granting  an  injunction  and  appointing  a  receiver,  especially  where  the  application 
IS  made  on  behalf  of  one  stodmolder,  in  ofpoaition  to  the  others.  (HcaniUon  agt, 
Aceeeeory  Transit  Co,,  18  How.  108.)  In  aU  cases  of  fraudulent  trusts  the  court 
may,  in  its  discretion,  order  an  aasigmnent  to  a  receiver,  to  the  end  that  the  property 
may  be  properly  disposed  of,  under  the  special  directions  of  the  court.  {Ckaut€ntgue 
Bank  agt.  White,  2  ^Id,  262. )  When  the  compliunt  chargea  an  executor  or  trustee 
with  abusing  his  trust  an  injunction  will  not  be  awarded  in  the  first  instance,  but 
a  receiver  may  be  appointed.  (Boyd  agt  Murray^  8  John,  Ch,  48 ;  eee  Jenkine  aft. 
Jenkins,  I  Paige,  242. )  A  receiver  granted  against  a  defendant  who  was  out  of  &e 
jurisdiction  of  the  court  (  Gibbons  agt.  Mainvarin^,  9  Simons,  11,)  A  receiver  is 
not  appointed  under  a  bill  against  waste ;  an  injunction  is  sufficient  (JRobison  agt. 
Preswiek,  3  Edwards  Ch.  246.)  If  or  wiU  a  receiver  be  appointed  on  the  application 
of  a  simple  contract  creditor.  {Meubens  agt  Joel,  8  Kem,  488^1  When  the  holders 
of  a  majority  of  the  stock  of  a  corporation  neglect  to  choose  officers  to  take  charge 
of  the  property  of  the  corporation,  a  receiver  iml  be  appointed,  upon  the  application 
of  Uie  owners  of  a  minority  of  the  stock,  to  ti^e  possession  of  the  effects  of  the 
corporation,  and  to  preserve  the  same  for  the  benefit  of  the  stockholders  generally. 
^Zauirenee  agt  7?^  Oreenwieh  JFlre  Ins,  Co,,  1  Paige,  687.)  Where  the  plaintiff 
Hiowa  a  judgment  perfected,  and  an  execution  issued  thereon,  and  return  unsatisfiei' 
jrdne  form  of  law,  it  is  a  matter  of  course,  on  Ids  application,  to  reach  the  equitf 
ble  property  of  the  defendant,  to  appoint  a  receiver.    And  a  plaintiff  should  alwa " 
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nuke  such  an  appUcaiion  when  he  has  obtained  an  injunction  against  the  judgment 
debtor,  to  protect  the  property  and  effectnate  his  lien«  On  such  an  application,  the 
oooTt  cannot  go  behind  the  judgment  and  execution,  to  consider  the  merits  of  the 
Judgment  in  any  respect.    {Lent  agt  MeQueenf  16  Eaw,  813.) 

Mortgage  foreclosure  cases. — Prdiminary  injuncHona,  and  orders  ajh 
pointing  receivers,  should  be  granted  with  grecU  ccnUionf  and  only  in  cases  of  pressing 
apparent  neoeasity.  An  order  in  favor  of  a  judgment  creditor,  plaintiff,  which  not 
only  enjoins,  in  effect,  a  defendant  from  making  any  use  or  disposition  of  the  property 
in  suit  of  the  judgment  debtor,  but  actually  diyests  the  defendant  of  the  possession, 
and  orders  the  property  to  be  given  up  to  the  receiver^  will  be  vaccUed  arid  set  aside, 
where  it  i^pears  that  the  defendant  Is  a  prior  mortgagee,  and  having,  by  forfeiture 
of  the  mor^^e,  and  by  express  agreement  with  the  owners  of  the  property,  a 
vested  right  to  the  possession  of  such  property.  Especially  will  the  defendant  be 
protected  in  his  possession,  where  he  has  a  much  larger  claim  to  secure  than  the 
plaintiff;  and  offers  ample  security  to  indemnify  the  plaintiff.  (Fatten  agi  Accessory 
Transit  Co.,  13  ffow.  502;  and  see  Palmer  agt  Murray,  18  id.  645.)  Beceivers  in 
mortgage  cases  are  allowed  witii  great  caution ;  and  will  be  appointed  only  when 
there  is  a  clear  inadequacy  of  security,  or  the  rents  have  been  expressly  pledged 
for  the  debt  (ShotUfeU  agt.  SmUh,  3  Edw.  CJl  688.)  On  a  complaint  to  redeem  bv 
a  plaintiff  in  possession,  where  security  is  ample  and  the  plaintiff  alleges  himself 
solvent,  a  receiver  will  not  be  appointed.  (Jenkins  agt.  ffirnnan,  6  Paiges  309.) 
Where  a  person  proved  to  be  insolvent  was  in  possession  of  mortgaged  premises 
claimed  by  another  under  a  decree  of  foreclosure  and  sale  to  him,  and  the  person  so 
&L  possession  sued  to  redeem  the  premises,  on  the  ground  that  be  was  not  a  party 
to  the  previous  foreclosure,  the  court  directed  a  receiver,  unless  the  plaintiff 
would  give  security  or  give  up  possession,  or  pay  into  court  the  amount  admitted 
due.  (Frelingku/ysen  agt  Obldkn,  4  PaigCf  204.)  The  complainant  in  a  foreclosure 
suit  is  entitled  to  a  receiver  of  the  rents  and  profits  of  the  mortgaged  premises 
pending  the  suit^  where  sudi  premises  will  not»  upon  a  sale  thereof  under  the  de- 
cree, bring  sufficient  to  pay  the  debt  and  costs;  and  where  the  party  who  is  per- 
sonally liable  is  totally  irresponsible,  (f^  Sea  Ins.  Co.  agt.  SiMiM ;  su  8  Paige,  665 ; 
Bairik  of  Ogdensburgh  agt  Arnold,  6  Paige,  38;  Gregory  agt.  Carr^pheU,  16  Sow. 
417.)  Where  a  bill  is  filed  to  foreclose  a  mortgage  on  leasehold  premises,  which 
are  a  scanty  security  fbr  the  debt,  and  the  mortgagor  is  insolvent,  and  his  assignee 
in  possession,  a  receiver  will  be  appointed,  and  the  owner  of  the  equity  of  redemp- 
tion be  directed  to  pay  an  occupation  rent.    (Astor  agt.  Tkimer,  2  Barb.  444.) 

In  actions  to  close  up  partnersUps*— Upon  a  bill  filed  by  one  of 
the  partners  to  does  up  a  partner^p  concern,  it  is  a  matter  of  course  to  appoint 
a  receiver  if  the  parties  cannot  agree  among  themselves  as  to  the  disposition  and 
control  of  the  property.  And  when  it  is  necessary  to  preserve  the  good  will  of  the 
business,  the  receiver  may  be  directed  to  cany  it  on,  under  the  direction  of  the 
court  until  a  sale  can  be  effected.  (Marten  agt  Van  Schaidk,  4  Paige,  479.)  When 
either  partner  has  «  right  to  dissolve  the  partnership^  and  the  articles  of  copartner- 
ship do  not  provide  for  the  setUement  of  the  concern,  upon  a  complaint  filed  for 
that  purpose  by  one  of  the  parties,  the  appointment  of  a  receiver  is  a  matter  of 
course.  (Law  agt  Ibrd,  2  Paige,  310;  see  Eenn  agt.  Waisfi,  2  Mw.  CK  129.) 
The  principle  upon  which  a  receiver  of  partnership  property  is  appointed,  is  with  the 
view  of  winding  up  the  concerns  of  the  partner&ip,  and  dividing  the  surplus,  and 
not  for  the  purpose  of  carrying  on  the  partnership  business.  HoDce,  as  a  general 
rule,  a  receiver  is  not  appoint^  except  in  cases  where  the  plaintiff  will  be  entitled 
to  a  decree  of  dissolution.  (Jackson  agt.  De  Fbrest,  14  Eow.  ^\\  see  Garretson  agt. 
Weaver,  3  Edw.  Oh.  385.)  The  rules  which  prevaQ  respecting  the  appointment  of 
a  receiver  in  a  suit  between  partners,  are  applicable  in  a  suit  between  the  represent- 
atives of  a  deceased  partner  and  the  survlviog  partner.  (ColUer  on  Partnership, 
197.)  Under  section  two  hundred  and  forty-four  of  the  Code  of  Procedure,  as 
iunended  in  July,  1851,  a  partner,  who  by  his  answer,  admits  that  he  has  in  his 
hands  partnership  fVinds,  which  on  his  statement  appear  to  belong  to  the  adminis- 
trators of  his  deceased  partner,  will  be  ordered  to  pay  over  such  fUnds  to  them,  al- 
though there  are  outstanding  contested  claims  against  the  firm,  and  it  has  claims  to 
enforce  which  will  require  time  and  disbursements.  The  order  for  such  payment 
will,  however,  require  the  adminlstratota  to  give  security  to  the  surviving  partner 
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to  contribute  to  the  ontafaindiiig  daima,  if  establSahed,  and  to  pay  their  ahare  of  the 
ezpeDsen  that  may  be  incurred  in  prosecuting  the  demands  of  the  firm.    The  but- 
Tiving  partner  will  also  be  permltt^  to  retain  sufficient  to  coyer  such  claims  against 
the  deceased  partner  as  are  contested  in  the  suit  in  which  the  order  is  made. 
{Roberta  agt.  Law,  4  Sand,  642.)    A  general  creditor  of  insolrent  general  partnerSi 
may,  on  complaint  and  answer,  where  the  debt  is  not  denied,  bare  an  injunction  to 
protect  the  partnership  property  and  assets,  and  a  receiver  appointed.    It  seems, 
that  the  principle  asserted  by  the  chancellor  in  the  case  of  Innes  agt  Lansing,  (7 
Paigt^  683,)  sustaining  a  biU  and  injunction  upon  the  application  of  a  creditor 
against  iasolvent  UmUed  partners,  on  the  ground  that  the  partnership  effects  vere 
a  trust  fVmd  for  the  benefit  of  all  the  creditors,  should  apply  equally  to  an  insolvent 
general  partnership.    {JXUon  agt  Bbm^  6  Bow,  36.)    Where  the  partnership  fund  ia 
in  no  danger,  the  court  will  not  grant  a  receiver  or  injunction,  in  an  action  by  one 
claiming  to  be  a  partner,  but  whose  right  is  wholly  denied  by  the  defendant. 
{Goulding  agt  Bain,  4  Sand,  YI6.)    And  where  one  of  two  joint  adventurers  has 
filed  a  cross  complaint  and  obtained  an  injunction,  in  respect  to  the  property  of  such 
joint  adventure,  a  receiver  will  be  granted  on  motion  of  the  latter,  although  the 
original  complaint  contains  no  prayer  for  a  receiver.    {Mc  Oracken  agt  Ware,  3  SantL 
688.)    There  can  be  no  ground  for  a  receiver  in  ease  of  a  partnership  where  the 
partner  applying  to  the  court  has  the  property  in  his  possession  and  the  other  does 
not  object  to  such  possession.    {SmUh  agt  Lordj  1  £diD.  Ch,  33.)    Where  a  limited 
copartnership  becomes  insolvent,  and  the  members  thereof  neglect  to  place  their 
assets  in  the  hands  of  a  proper  and  responsible  trustee,  to  be  distributea  among  all 
the  creditors  of  the  firm  rateably,  in  proportion  to  the  amount  of  their  several 
debts,  any  creditor  of  such  firm  may  file  a  bill  in  equity  sgainst  the  copartners,  to 
restrain  them  from  making  an  inequitable  disposition  of  their  assets  ;  and  for  a  re- 
ceiver.   ( WTiiiewrigM  agt.  SUmpson,  2  Barb.  St9.)    If,  after  the  dissolution  of  a 
partnership,  either  of  the  partners  makes  any  use  of  the  partnership  property,  in- 
consistent with  the  winding  up  of  its  affairs,  it  is  a  fraud  on  the  copartners,  and  on 
the  creditors  of  the  partnexihip ;  and  a  court  of  equity  will  interfere,  and  take  the 
property  out  of  the  hands  of  such  partner,  by  the  appointment  of  a  receiver. 
(Oeortnsr  agt  The  Thutees  of  the  ViUag*  <(f  Canajoharie,  2  Barb,  626;  and  see  PaUm 
agt  WrigH,  16  How.  368.) 

Receiver  OTer  real  estate^-^A  receiver  over  real  estate  will  not  be 
appointed  before  the  hearing,  unless  there  is  evidence  of  fraud  in  obtaining  posses- 
sion, or  special  circumstances  to  show  a  necessity  to  preserve  the  property  pendente 
Uie,  {Willis  agt  C<yrUes,  2  Edw.  Ch,  281 ;  see  Caimes  agt  Chabert,  3  Edwards, 
Ch,  812.)  An  assignor  who  is  caUed  as  a  witness  to  prove  fbcts  tending  to  show 
his  act  fVaudulent  as  against  creditors,  on  the  eroee-examinaHon,  may  be  asked 
whether,  in  making  that  assignment,  he  had  any  intent  to  defraud  his  creditors.  A 
receiver  appointed  in  proceedings  supplementary  to  execution,  may  contest  the 
validity  of  any  transfers  of  the  judgment  debtor,  with  the  same  effect  as  if  the  suit 
was  brought  in  the  name  of  the  creditor.  ( Overndes  this  same  ease,  16  Barbour,  294. 
This  last  question  was  decided  in  the  same  way  in  the  court  of  appeals  in  Forter  agt 
Clark,  12  Eow,  107.)    {Seymour  agt  WUson,  16  Bow.  866.) 

The  riglits  and  duties  off  receivers  respecting  insolvent 
or  dissolved  coriN^rations* — The  receiver  of  an  Insolvent  corporation 
represents  both  the  creditors  and  stockholders,  and  may  assert  their  rights  when 
affected  by  the  fhiudulent  or  illegal  acts  of  the  histitution.  (OHlett  agt  Moody,  3 
Com.  479 ;  Ihlmadge  agt  PeU,  3  ^S^  328.)  A  valid  note,  given  for  tlie  security 
of  dealers,  under  the  provisions  of  the  mutual  insurance  charters,  cannot  be  given 
up  to  the  maker  without  consideration,  by  the  board  of  trustees  of  the  company: 
and  if  so  given  up,  a  receiver  of  the  company^s  effects  may  recover  it  from  Uie 
maker.  {Brouwer  agt  BUI,  1  Sand,  629.)  The  recovery  in  this  case  seems  to 
have  gone  upon  the  ground  that  the  receiver  had  greater  rights  than  those  which 
belonged  to  the  company.  But  for  most,  if  not  all  Uie  purposes,  he  took  the  place, 
and  stends  as  the  representetive  of  the  company.  He  is  as  much  bound  by  a 
settlement  which  the  companv  was  authorized  to  make^  as  was  the  company 
itsell  It  would  be  strange,  mdeod,  if  the  legal  aets  of  a  corporation  did  not 
bind  the  receiver  of  its  ^ects.  If  the  rule  were  not  so,  no  one  would  dare 
venture  to  deal  with  a  corporation.    This  is  not  like  Leavitt  agt  Palmer,  (3  ComsL 
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19,)  and  GOtU  agt  Mdodjy,  (8  OomsL  479.)  In  ea6h  of  those  cases  the  act  of  the 
company  which  Uie  reoeirer  sought  to  aroid  was  forbidden  bj  law.  It  was  an 
illegal  act  The  case  of  Brcmwfr  agt  EiU^  (1  Sand,  629,)  stands  on  the  same 
gToand.  (ffyde  agt  Xynifa,  4  ComsL  392.)  The  receiyer  is  a  trustee,  not  only  for 
the  slockholden,  but  forcreditors  also.  {Thhnadge  agt  Pett^  8  <S^.  347 ;  GUkU 
agt  Jfoody,  3  Ckmul  488.)  Accordingly  held  that  a  receiyer  of  an  insolyent  cor- 
poration, who  is  empowered  bj  law  to  sue  for  and  recoyer  *'  all  the  estate,  debts 
and  things  in  action*'  belonging  to  the  corporation,  maj  maintain  ^over  for  the 
oo&rersion  of  the  personal  property  of  the  corporation  before  the  plaintiff  was  ap- 
pointed receiyer.  {CHOeUufst  FhirthOd,  4  Dentb,  80;  Browom-  agt.  UiU,  1  Sand. 
629;  set  Pmteagt  BcagHty,  1  Bairb,  GK  122;  /\rim«r agt  Jfumiy,  n  How,  546.)  It 
ia  the  doty  of  the  receiyer  of  an  insolyent  corporation  to  call  npon  the  stockholders  to 

Ey  up  the  balance  due  upon  the  shares  of  stock  held  by  them  respectiyely,  where 
I  hae  reason  to  belieye  the  whole  amount  due  from  those  who  are  solyent  wiU  be 
wanted  for  the  payment  of  the  creditors  of  the  corporation.  (PeniM  agt  Hawky,  1 
Barb,  CK  R  122.)  He  may  allow  all  daims  which  are  Justly  due.  (AUorney-Gerk 
agt  The  Life  Ins.  Oo.^  4  Paigt^  214.)  By  statute,  wheneyer  a  receiyer  of  an  insolvent 
corporation  "  shall  show  by  his  oath  or  other  competent  proof^"  that  any  person  ia 
indebted  to  the  corporation,  or  has  property  of  the  corporation  in  his  custody  or  pos- 
aagiion,  the  officer  to  whom  the  application  is  made  shall  issue  a  warrant  to  bring 
auch  person  before  him  for  examination.  {Nobk  agt  HaJOidaiy^  1  Camst,  830.)  The 
receiyer  of  an  insolyent  mutual  insurance  company,  appointed  upon  the  application 
of  the  attorney-general,  is  entitled,  on  passing  his  accounts,  lo  be  allowed  bis  com- 
miasionfl  on  the  yalue  of  deposit  or  premium  notes  which  came  into  his  hands  as 
receiver,  and  which  he  has  surrendered  to  the  respective  makers  thereof,  under  the 
order  of  the  court  The  deposit  or  premium  notes  of  a  mutual  insurance  company 
constitute  its  capital  stock ;  and  if  the  company  becomes  insolvent,  and  a  receiver 
ia  appointed,  it  is  his  duty  to  proceed  and  collect  the  amounts  due  upon  such  notes, 
as  capital  stock,  unless  he  is  excused  ftom  so  doing  by  an  order  of  the  court  ( Van 
Buren  agt  The  Chenango  Mutual  Jra.  Co,,  12  Barb,  671.)  Under  the  act  of  1832, 
relative  to  the  abatement  of  suits  by  or  against  corporations,  a  suit  which  has  been 
brought  by  or  against  a  corporation  may  be  continued  by  the  receiver  of  such  cor- 
poration, either  m  his  own  name  as  such  receiver  or  in  the  name  of  such  corporation, 
under  an  order  of  the  court,  made  upon  a  summary  application.  {Talmadge  agt 
PeU^  9  Paigty  410.)  A  receiyer  of  a  moneyed  corporation  appointed  under  tlie  41st 
section  of  the  B.  S.,  (2  R.  S,  669),  unless  his  powers  are  restricted  by  the  order  ap- 
pointing him,  is  absolutely  yested  with  all  the  property  and  effects  of  the  corpora- 
tion, and  may  dispose  of  the  same  and  distribute  the  proceeds  among  the  stockholders. 
(  Vgrplank  agt  MercaniiU  Ins.  Co.,  2  Paige,  448.)  Where,  however,  a  receiver  is  ap- 
pointed on  the  application  of  a  judgment  creditor  under  the  36th  section  of  the  statute 
(2  R.  S,  659,)  he  is  a  mere  common  law  receiver  appointed  to  protect  the  fund,  and  has 
no  authority  except  what  is  conferred  on  him  by  order  of  the  court.  {Mann  agt  Peniz, 
3  ComsL,  415;  see  Burhans  agt  Casey,  4  Sand.  706;  Bolan  agt  Petty,  4  Sand.  673.) 
The  receiyer  of  a  corporation,  appointed  under  the  statute  concerning  proceedings 
against  corporations  in  equity,  (2  R,  S.  463,  464,  §g  39-41,)  is  the  immeiSate  represen- 
tative of  the  corporation,  taking  as  such  the  corporate  title  to  its  property  and  being 
subject  to  its  diwbilities.  Such  a  receiyer,  therefore,  since  the  statute  of  1850  {eh, 
172)  providing  that  *'  no  corporation  shaU  hereafter  interpose  the  defence  of  usuiy," 
cannot  set  up  that  defence  in  any  stage  of  a  cause,  not  even  at  the  final  hearing, 
although  such  defence  was  alleged  in  pleading  before  the  act  was  passed.  That 
statute  is  a  repeal  of  the  usury  laws  in  this  state  so  Ikr  as  corporations  are  concerned. 
(Curtis  agt  LeaviU,  16  K  T.  R.  12.)  Corporations  cannot  recover  back  usurious 
premiums  paid  by  them  on  the  loan  or  forbearance  of  money.  The  proper  construc- 
tion of  the  statute  of  1860,  (Ijosoi  of  1860,  ch.  172,  g  1,)  which  says :  "  No  corpora- 
tion shall  hereafter  interpose  the  defence  of  usury  in  any  action,"  forbids  such  reeoy- 
ery.  (Reosiver  of  Mornd  City  Bank  agt  O^Brien,  16  Mow,  603.)  A  promissory  note 
given  upon  an  agreement  fbr  an  insurance,  to  be  consummated  upon  the  oiganiza- 
tion  of  a  mutuid  insurance  company  under  the  act  to  provide  for  the  incorporation 
of  mutual  insurance  companieSi  (diap,  308  of  1849,)  and  made  for  the  purpose  of 
complying  with  the  provisions  of  the  fifth  section  of  said  act,  and  of  constituting  a 
part  of  the  capital  stock  thereby  acquired,  is  payable  absolutely  and  may  be  indorsed 
and  transfenred  by  ihe  corporation  at  its  pleasure,  and  upon  the  insolvency  of  the 
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oompanj  may  be  ooQeotod  hy  iU  receiver.  It  is  no  defence  to  the  recetver^a  actioii, 
that  the  loeaea,  for  the  paymeot  of  which  the  monej  maj  be  applied  when  collected, 
hare  occurred  after  the  expiration  of  the  neriod  for  wMdi  the  maker  of  the  xiote 
waa  inanred,  or  that  no  aaaeasment  was  made  in  respect  to  such  losses  npon  other 
notes  given  to  the  compaoj.  {WMte  agt  ffmifht^  16  K  F.  M.  310.)  Upon  the 
granting  of  an  order  of  sequestration  and  for  the  appointment  of  a  noeirer,  of  an 
insolyent  railroad  corporation,  in  an  action  bronght  in  behalf  of  all  its  cn»d2ton>  the 
right  of  action  against  its  stockholders,  for  the  amonnt  of  their  unpaid  snbscriptiona 
to  its  capital,  vests  in  the  receiver,  and  a  judgment  creditor  of  the  corporation  will 
be  restrained  from  proaecuting  a  stockholder,  under  the  tenth  section  fi  the  general 
railroad  act,  (cA.  liO  ^  1860 J  commenced  hj  him  after  the  making  of  such  order, 
but  before  the  appointment  of  the  receiver  -under  it  was  perfooted.  {Bamkin  mgL 
SUwU,  If:  r.  A  377.) 

For  the  appointment  of  receivers  in  pcocee^Bngs  snpplenMBtaiy  to  execntkn,  see 
note  to  sections  292,  Ac. 

'Where  antwer  admltt  part  of  ptalntlfTt  claiaa.— Wherto 

it  is  admitted  by  the  answer  that  a  piui  of  the  plaintiiTs  daim  is  Just,  the  court  will 
not  make  an  oider  to  satisQr  such  claim,  where  it  appears  that  before  answering,  the 
defendant  made  to  the  plaintiffs  written  offer  allowing  the  plaintiff  to  take  Jndpnent 
for  the  part  of  the  daim  admitted.  (Btniik  agt  OUen^  4  Sand.  1 11.)  The  last  para- 
graph of  subdivision  6,  section  244  of  the  Code,  says,  "  when  the  defendant  admits 
part  of  the  plaintiff's  daim  to  be  just,  the  court,  on  motion,  maj  order  such  defend- 
ant to  satisfy  that  part  of  the  daim,  and  may  enforce  iK$  ardor  at  U  etrfareea  a  pro- 
visional remedy y  Mow,  the  onestion  is,  does  this  provision  apply  where  the  defond- 
ant  admits  part  of  the  plaintUrs  demand,  anaing  upon  an  ordm&ry  ewU  contract — as 
upon  a  promissory  note?  ffddf  not.  The  provision  in  question  cannot  affect  any 
demand,  or  any  part  of  a  demand  arising  upon  contract,  where  such  contract  is 
within  the  meaning  of  the  iirst  section  of  the  act  of  1831,  abolishhig  imprisonment 
for  debt  Otherwise  imprisonment  for  debt  is  reinstated,  and  the  at;t  of  1831,  In 
part  at  least,  repealed  by  indirect  implication.  {Lane  agt  Xofee,  11  Eovf.  860 ;  and 
see  Slaw9on  agt.  Corikey^  1  Bow.  1*1.)  The  Code  contains  a  provision  of  this  kind: 
**  When  the  answer  of  the  defendant  admits  part  of  the  plaintiff*s  claim  to  be  just, 
the  court,  on  motion,  may  order  such  defendant  to  satisfy  that  part  of  the  daim,  and 
may  enforce  the  order  as  it  enforces  a  provisional  remedy."  This  remedy  is  extraor- 
dinary and  severe.  It  should  only  be  granted  in  a  case  clearly  within  the  terms  and 
spirit  of  the  statute.  Where  the  defendants  admitted,  by  their  answer,  that  they 
had  in  hand  the  ftind  which  the  plaintiff  sought  to  have  paid  over  to  him,  but  they 
were  ignorant  whether  the  fond  bdonged  to  the  plaintiff,  or  a  third  perMo  who 
daimed  it,  and  asked  that  they  might  be  permitted  to  pay  the  money  into  court,  or 
that  the  court  might  make  tome  order  in  respect  to  its  apdjication.  Beldf  that  it 
was  not  a  case  where  this  summary  remedy  would  apply.  Tlie  defendants  did  not 
"  admit  a  part  of  the  plaintiff's  daim  to  be  just*'  {Bender  agt  Sherwood^  16  Mow. 
258.)  "  When  the  answer  of  the  defendant,  expreaiiy  or  by  not  denyinff^  admits  part 
of  the  plaintiiTs  daim  to  be  just,  the  court  on  motion,  may  order  such  defondant  to 
satis^  that  part  of  the  claim,  and  may  enforce  the  order  as  it  enforces  ^judgmentor 
provisions!  remedy."  {Code  g  244,  last  dauee  of  sub.  6.  The  aimendment  in  1867  of 
this  datue  consists  in  Ihs  words  in  Udlice.)  It  seems^  that  previoua  to  the  amendment 
of  this  paragraph  in  1867,  its  provisions  had  no  application  to  an  ordinary  action 
upon  contract  The  legidature  could  not  have  intended  to  restore,  or  even  author- 
ize imprisonment  for  the  non-paymeut  of  a  demand,  in  cases  where  such  imprison- 
ment would  have  been  unauthorized  before ;  or  in  anv  way  to  repeal,  limit  or  quafify 
the  effect  of  the  act  which  abolishes  imprisonment  for  debt  {aes  Lane  sgt  Loeee^ 
11  How.  380.)  But  now  the  court  may  make  an  order  in  the  nature  of  a  judgment, 
and  enforce  it  by  execution,  or  in  a  proper  case,  where  defondant  might  be  Impris- 
oned on  final  judgment,  may  enforce  obedience  to  the  order  by  attachment  There- 
fore, heU  where  three  distinct  causes  of  action  on  contract,  by  three  separate 
counts,  were  embraced  in  the  plaintiiTs  dsim,  and  one  of  them  was  nndefonded,  not 
denied,  that  the  plaintiff  might  have  an  order  to  enforce  payment  of  the  undisputed 
demand  before  the  issues  upon  the  other  demands  were  tried.  R  seems,  that  where 
the  plaintilfs  daim  is  founded  on  a  single  cause  of  aotioD,  the  court  will  net  split  up 


§§  245, 246]       TRIAL  AND  JUDGHKNT.  88t 

the  demand  by  ordering  jM^ment  of  part  before  Judgment  (i^UMQ  agt  Meachamt 
16  How,  193.)  A  pari  of  an  entire  demand  arising  upon  a  promissory  note,  may  now 
be  admitted  by  the  answer,  under  the  last  paragraph  of  section  244  of  the  Oode^ 
and  the  order  made  to  satisfy  the  same,  may  be  enforced  as  a  judgment  But  it  seems, 
not  as  a  provisional  remedy.    (Guiet  agt  kurphyf  18  Bow,  411.) 


TITLE   VIIL 

OF  THS  TRIAL  AND  JUDGMENT  IN  CIVIL  ACTIONS. 

Chapter  I.  Judgment  upon  failure  to  answer, 
n.  Issues  and  the  mode  o/tridL 
HI.  Thnal  hyjury. 
IV.   Trial  hy  the  court 
V.  Trial  h/  referees, 
VT.  The  manner  of  entering  judgment. 

Chapter  I. — Judgment  upon  failure  to  answer. 

Section  245.  Judgment^  what. 

246.  Judgment  on  failure  of  defendant  to  answer. 

247.  JvdffmeTii  on  frivolous  demurrer ^  aruwer  or  reply. 

§  245.  Judgment,  what 

A  judgment  is  the  final  determination  of  the  rights  of  the 
parties  in  the  action. 

§  246.  JudgTneni  on  failure  of  defendant  to  answer. 

Judgment  may  be  had,  if  the  defendant  fail  to  answer  the 
oomplaint,  as  follows : 

1.  In  any  action  arising  on  contract^  for  the  recovery  of 
money  only,  the  plaintiff  may  file  with  the  clerk,  proof  of  per- 
sonal service  of  the  summons  and  complaint,  on  one  or  more  of 
the  defendants,  or  of  the  summons,  according  to  the  provisions 
of  section  180,  and  that  no  answer  has  been  received.  The  clerk 
shall  thereupon  enter  judgment  for  the  amount  mentioned  in 
the  summons,  against  the  defendant  or  defendants,  or  against 
one  or  more  of  several  defendants,  in  the  cases  provided  for  in 
section  186.  But  if  the  complaint  be  not  sworn  to,  and  such 
action  is  on  an  instrument  for  the  payment  of  money  only,  the 
clerk,  on  its  production  to  him,  shall  assess  the  amount  due  to 


884:  TBIAL  AXD  JUDaiCENT.  [§  246 

the  plaintiff  thereop ;  and  in  the  other  cases  shall  ascertain  the 
amount  which  the  plaintiff  is  entitled  to  recover  in  such  action, 
from  his  examination  under  oath,  or  other  proo(  and  enter  the 
judgment  for  the  amount  so  assessed  or  ascertained.  In  case 
the  defendant  give  notice  of  appearance  in  the  action,  he  shall 
be  entitled  to  five  days'  notice  of  the  time  and  place  of  such 
assessment.  Where  the  defendant,  by  hi^  answer  in  any  such 
action,  shall  not  deny  the  plaintiff's  claim,  but  shall  set  up  a 
counter  claim  amounting  to  less  than  the  plaintiff's  claim,  judg- 
ment may  be  had  by  the  plaintiff  for  the  excess  of  said  claim 
over  the  said  counter  claim,  in  like  manner  in  any  such  action, 
upon  the  plaintiff's  filing  with  the  clerk  of  the  oourt  a  statement 
admitting  such  counter  claim,  which  statement  shall  be  annexed 
to  and  be  a  part  of  the  judgment  roll. 

2.  In  other  actions,  the  plaintiff  may,  upon  the  like  proo^ 
apply  to  the  court,  after  the  expiration  of  the  time  for  answering, 
for  the  relief  demanded  in  the  complaint  K  the  taking  of  an 
account  or  the  proof  of  any  fact  be  necessary  to  enable  the  court 
to  give  judgment,  or  to  carry  the  judgment  into  effect,  the  court 
may  take  the  account  or  hear  the  proof,  or  may,  in  its  discretion, 
order  a  reference  for  that  purpose.  And  where  the  action  is  for 
the  recovery  of  money  only,  or  of  specific  real  or  personal  prop- 
erty, with  damages  for  the  withholding  thereof,  the  court  may 
order  the  damages  to  be  assessed  by  a  jury,  or  if  the  examina- 
tion of  a  long  account  be  involved,  by  a  reference  as  above  pro- 
vided. If  the  defendant  give  notice  of  appearance  in  the  action 
before  the  expiration  of  the  time  for  answering,  he  shall  be  en- 
titled to  eight  days'  notice  of  the  time  and  place  ot  application 
to  the  court  for  the  relief  demanded  by  the  complaint 

8.  In  actions  where  the  service  of  the  summons  was  by  pub- 
lication, the  plaintiff  may  in  like  manner  apply  for  judgment, 
and  the  court  must  thereupon  require  proof  to  be  made  of  the 
demand  mentioned  in  the  complaint ;  and  if  the  defendant  be 
not  a  resident  of  the  state,  must  require  the  plaintiff  or  his  agent 
to  be  examined  on  oath  respecting  any  payments  that  have  been 
made  to  the  plaintiff  or  to  any  one  for  his  use,  on  account  of 
such  demand,  and  may  render  judgment  for  the  amount  which 
he  is  entitled  to  recover.  Before  rendering  judgment,  the  court 
may,  in  its  discretion,  require  the  plaintiff  to  cause  to  be  filed 


§  246]  TBIAL  AND  JITDOMIKT.  885 


secnritj  to  abide  the  order  of  the'  court  touchiog  the 
reetitation  of  any  estate  or  effects  which  may  be  directed  by  such 
judgment  to  be  transferred  or  delivered,  or  the  restitution  of  any 
money  that  may  be  collected  under  or  by  virtue  of  such  judg- 
ment^ in  case  the  defendant  or  his  representatives  shall  apply 
and  be  admitted  to  defend  the  action,  and  shall  succeed  in  sudi 

defence. 

lB9«f flclevC  a«9irer  to  avCliorIze  |«49HieBt«— Where  the 
T«rifk»tkm  is  eo  olevly  defeotiTe  that  the  attorney  is  willing  to  take  the  risk  of 
troating  it  as  inaoffioieiit,  the  better  practioe  ia  promptlj  to  rettira  the  answer,  with 
the  reaaons  for  not  reoeiTing  it  If  h  be  doub^  whether  the  reiifieotion  is  suffi- 
oient  or  not^  it  la  betteri  ffenerally,  to  make  no  qnettion  about  it,  and  treat  it  as 
nffloient.  In  thia  case^  the  yerifioation  was  made  br  the  attomeiff  (it  being  a  proper 
eaae^)  who  stated  that  his  Imowledge  of  all  the  material  allegations  in  the  answer  was 
Ibunded  on  oommonieations  made  to  him  hj  the  defendant's  son,  kt.  The  language, 
■tthongh  inappropriate,  was  hekl  sofllcieBt  He  should  haye  stated  his  ir^formation 
iHrtead  of  knowledge.  {WilkkiBf^CMk/umitlZMow,226;  midseelaimb^ 
a  StmtL  64S.)  What  ia  a  reasonable  time  to  return  an  answer  must  always  depend 
upon  the  oiroumstanoes  of  each  particolar  case.  The  general  rule  is  that  the  paper 
must  be  retomed  immediately,  (whloh  means  within  twenty-four  houn,)  with  a 
statement  of  the  ground  on  which  it  is  returned.  {j^)lmei  d  DUtnrou^B  Pr,  164 ; 
Bmman  agt  Okurk^  %  Bow.  160.) 

Fallwe  to  ant^rer  or  4eiii«r*— An  order  made  by  a  Judge^  at 
dhambars,  enlarging  the  time  to  answer,  is  an  extension  of  the  tune  to  demur. 
{BrodhdodmiL  Brddhead,  4  Bovs,  808.)  But  if  the  defendant  has  demurred  to  the 
eomplaint,  and  the  demurrer  has  been  orerruled,  or  there  is  a  direction  for  jadgment 
under  section  247  ;  there  is  in  that  ease  a  fidlure  to  answer  witUn  this  section,  and 
the  like  proceedings  nuj  be  had  as  if  neither  answer  nor  demurrer  had  been  put  in. 
(King  agt  Stafford^  6  B<w,  80.)  In  such  a  case,  the  defendant  will  not  be  permitted 
to  put  in  an  answer  which  admits  the  assault  and  battery,  and  merely  alleges  that 
there  was  proyocation,  which  should  mitigate  damages.  The  real  character  of  the 
transaction,  and  any  matter  which  can  properly  mitigate  damages,  may  be  shown 
on  the  aasessment  of  damages,  on  a  defkult  to  answer.  {8aUu$  agt  Kipp^  IS  Bow. 
841.)  In  an  action  where  two  defendants  were  sued  on  a  joint  liabflity,  and  one 
answered  and  the  other  made  defhult,  and  on  the  trial  Judgment  was  taken  against 
both  defendants;  JuH  that  the  plaintiff  was  regular,  and  that  the  Code  does  not 
require,  hi  such  caae,  an  aflldayit  of  no  answer  having  been  recdyed  ftom  the 
defendant,  who  made  defhult ;  hdi^  also^  that  where  such  Joint  liability  exists,  the 
defendant  who  makes  definilt  is  liable  with  the  other  defendant  for  the  costs  of  the 
defence  interposed  by  the  latter.    (OaOin  agt  BOWn^,  18  Bow.  511.) 

Jodsment  afalntt  one  of  several  defendants  and  Joint 
defendants* — ^The  right  to  take  Jadgment  against  one  defendant  on  default, 
before  the  other  has  answered  or  made  defeult,  only  applies  to  cases  where  a  seye* 
ral  judgment  is  proper,  and  cannot  aathoriae  a  Judgment  against  both  defendants, 
eyen  so  for  as  to  affect  only  partnership  property,  and  the  time  to  answer  against  aU 
the  joint  defendanta  must  expire,  before  judgment  against  any  can  be  entered. 
{faqit€$  agt  Orteniwood,  1  Alh.  230.)  In  an  action  where  two  defendants  were  sued 
on  a  joint  liability,  and  one  answered  and  the  other  made  defeolt,  and  on  the  trial 
Judgment  was  taken  against  both  defendants;  heU  that  the  plaintiff  was  regular, 
and  that  the  Oode  does  not  require,  in  such  case,  an  affidavit  of  no  answer  having 
been  received  ftom  the  defendant,  who  made  default ;  hd&^  alao^  that  where  such 
Joint  liability  exists,  the  defendant  who  makes  default  is  liabls  with  the  other  de- 
fendant for  the  costs  of  the  defence  inierposed  by  the  latter.  (Oaihn  agt  BiUinga, 
13  Bow.  511 ;  and  ne  Benton  agt  Paine,  17  B^w.  407  ;  SUnf/Ur  agt  SmiOi,  2  Bo&w. 
673 ;  WUherhead  agt  Alkn,  28  Barb.  661.) 

Wliero  an^llcatlon  for  tHdnsent  is  to  Im  made,  and 
nrlsen  notice  is  to  be  flTen*— Tha  application  for  jidgmant  on  a  de- 
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tkult  for  not  anawering  uador  the  seeopd  «s1«im  of  flecUoc  346  of  the  Cod%  nnist  be 
made  to  thi  ctntri  ai.  ^pedol  term.    It  cannot  be  entertained  at  a  genend  term.    The 
notice  inserted  in  the  sammona,  in  actioni  of  that  clasB,  should  apedSy  aome  day 
during  the  special  term,  upon  which  the  plaintiff  wiM  «^j^  to  the  court  for  tbe 
relief  demanded  in  the  complaint.    Uiyan  agt  MeCofmel^  I  Sand,  709;  and  #ea 
Aymar  agt  Ohau,  12  Barb.  801.)    When  the  plaintiff  in  the  aotioa  la  entitled  to 
judgment  upon  the  failure  of  the  defendant  to  anawer  the  complaint^  and  the  relief 
demanded  reqnlrea  application  to  be  made  to  the  courti  auch  application  may  be 
made  at  any  apedal  term,  in  the  diatrici  embracing  the  ooimty  in  wluch  tbe  acticii 
ia  triable,  or  in  an  adjoining  county;  auch  application  may  alao  be  made  at  a  circuit 
court  in  the  oounty  in  which  the  action  ia  triable.    But  when  a  reference,  or  writ 
of  inquiry  ahall  be  ordered,  the  aame  aball  be  executed  in  the  oooBty  in  whkdi  the 
action  ia  triable,  unleta  the  court  ahaU  otberwiae  order.    {JMe  24^  Supreme  Court 
Bule$.)    In  all  actiona  ariaing  on  contract  for  the  payment  of  money  only,  (Cloda, 
§  246,  tud.  1,)  where  tiie  complaint  ia  noi  9er\fledf  and  the  defendant  iaila  to  an* 
awer,  an  asaeaimmt  or  atceriammint  of  the  amount  for  whidi  judgment  ia  to  be 
entered  by  tbe  d^rk,  ia  neceaaavy.    If  on  an  inatroment  for  tbe  payment  of  mon^ 
only,  an  a»9emmmt  thereqn  of  the  amount  due ;  in  ctket  ooaei^  that  ia^  not  on  an 
inatrument  for  the  payment  of  money,  bat  on  a  contract  for  tbe  recovery  of  monej 
only,  the  cleric  muat  aaoertain  the  amount  from  tiie  examination  of  the  plt^atiff  under 
oath  or  other  proot    And  wttke  of  auch  aanciameot  or  aaoartainment  ia  indiapenaa- 
ble  where  notice  €i£  appearasnca  baa  been  given  on  the  part  of  the  defendant  before 
he  ia  in  default  for  not  anawering.    {iJaok  agt  Pomemif,  10  Bow.  103.)    If  the  oom- 
plaint  ia  not  rerified,  in  an  action  upon  a  promiaaoiy  note^  iwUc€  tf  ameatmml  of 
damages  muat  be  given,  where  the  defendant  baa  appeared.    The  judgment  ia  ineg^ 
ular  if  auch  notice  ia  not  given.    In  common  law  aotiona  an  affidanii  cfmwiia  in  a 
general  form  porauant  to  the  rule  aa  laid  down  in  the  old  auprame  court  rulea,  and 
in  the  4th  ffiU^  61,  note^  ia  auffioient,  in  a  caae  where  there  are  no  auapicioua  drcum- 
atancea  thrown  upon  tbe  application.    (See  Di»  agt  Pakmer  ami  Schoolcraft^  6 
Bow.  233.)    (Fan  Borne  agt.  Montgomery,  6  Bow.  238^    Where  notice  of  appear- 
ance ia  aerved  after  the  time  for  anawering  baa  expired,  ihB  plaintiff  ia  not  bound  to 
delay  entering  hia  judgment  for  the  purpoae  of  givmg  notice  of  aaaeaament    (  White 
agt.  Feathereionha/ugh,  7  Bow,  357.)    Where  notice  of  appeaxance  ia  not  given  untD 
after  the  entry  of  a  default  for  not  pleading,  the  plaintifr  ia  not  bound  to  aerve  the 
defendant'a  attorney  with  notice  of  aaaeaament.    (Lynde  agt  Weei,  12  Wend.  235.) 
A  general  notice  of  appearance  given  by  the  defendimt,  however,  waivea  the  irreg- 
ularity. •  It  ia  an  admiaaion  that  he  haa  been  regularly  brought  into  court    Where 
the  defendant  haa  appeared,  but  not  anawered,  in  an  action  for  the  recovery  of 
money  only,  and  the  complaint  ia  duly  verified,  lie  ia  not  entitled  to  notice  of  asaes^' 
menL    In  auch  oaae  there  ia  no  aaaeaament— judgment  ia  entered  of  course  (§  246). 
An  adjuatment  of  ooata,  without  notice  (where  tbe  defendant  haa  appeared),  doea  not 
render  the  judgment  irregptar    It  ia  thia  adjuatment  of  oceta,  only,  that  ia  irregular. 
It  is  the  aame^  in  principler  aa  the  iaacaiion  without  notice  waa  formerly,  irr^viar, 
and  liable  to  be  aet  aaide ;  but  never  affected  the  judgment  aa  to  damagee.    {Dm 
agt  Palmer,  6  Boui.  233.)    A  notice  of  aaaeaament  to  the  defendant  in  an  action  on 
contract  for  the  recovery  of  money  only,  under  section  246  ia  not  necesaaty  where 
the  complaint  ia  properly  verified.    {Southworih  agt  Curtis^  6  Bow.  271.)    It  waa 
held,  in  Flynn  agt  Budaon  R.  BR.  Oo.t  (6  Bow.  308,)  that  an  action  against  a  com- 
mon carrier,  under  the  Code,  aounda  in  tort ;  and  an  application  to  tbe  court  fbr 
judgment  under  the  aecond  aubdiviaion  of  aecUon  246  muat  be  made,  where  judg- 
ment ia  taken  for  want  of  an  anawer.    But  in  CampheU  agt  Perkins,  (4  Seld.  430,) 
it  waa  held,  that  the  ownera  of  a  line  of  canal  boata  engaged  in  the  buaineea  of  com* 
mon  carriers  of  paasengera  and  gooda,  who  charter  a  ^t  to  another  transportation 
company  for  a  aingle  trip,  retaining  tbe  charge  of  it  and  navigating  it  with  their 
own  maater  and  crew,  are  liable  to  a  paesenger  for  the  loea  of  hia  gooda  upon  the 
passage,  and  that  auch  a  dalm  waa  one  ariaing  on  contract    In  an  action  upon  a 
promisaory  note,  where  judgment  ia  given  for  the  plaintiff  on  the  ground  of  theftiv- 
olousDess  of  the  defendant's  demurrer,  the  defendant  is  entitled  to  notice  of  eusne- 
m£nt  of  damages,  before  the  clerk.    The  provisiona  of  the  Keviaed  Statutes,  (2  B.  S., 
356,  g§  1,  3,  and  4),  in  relation  to  aasessment  of  damages  in  auch  a  caae,  are  not 
repealed,  and  are  not  neceamrily  inconaiatent  with  ibe  Code.    If  not^  they  remain 
in  force  {Code,  §  468).    {King  agt  3tajford,ih'Sdwi  30.) 
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IPwi  efl  4e«iand  and  clerk's  report  of  damai^es*— In  an 

on  eontract  for  the  nooTery  of  money  onl^,  where  there  10  a  failure  to  an- 
r,  the  clerk,  ki  aacertaining  the  amount  the  plamtUT  ia  entitled  to  recover,  (under 
aBctiiHi  246  of  the  Code,)  shoiUd  make  and  file  with  the  Judgment  roll,  a  r^^art  of 
kiB  finding ;  analogous  to  the  fonner  praotioe  of  makmg  and  flliug  reports  upon 
MMWimeat  of  danuigMi  {SqtUr^  agt.  klnwihf  4  Bow,  77.)  In  an  action  on  con* 
tvMt  for  the  leooyerjr  of  money  only,  where  no  answer  is  put  in,  the  damages  in  a 
proper  case,  must  be  asseeied  by  the  derk.  It  is  a  case  in  which  no  relief  is  sought 
•xoepi  a  judgment  that  the  plaintiff  reooyer  a  sum  stated,  or  to  be  ascertained  in 
doUan  and  cents.    {Cfrawden  agt  DreWf  3  Dutr^  652.) 

fVlieii  damages  assessed  by  a  sheriffrs  fnry.— Actions  for  the 
breach  of  a  promise  of  marriage,  for  unskillfulness  of  medical  praotitionerB  contrary 
to  their  implied  undertaking,  the  imprisonment  of  a  party  on  account  of  the 
neglect  of  lus  attorney  to  perform  his  professional  engagement,  fall  under  the  head 
of  actions  for  tort,  being  considered  virtually  actions  for  injuries  to  the  person. 
(ZaMskie  agt  SmU\  3  Kern.  333;  Chamberiam  agt  WHsan^  2  MatU»  <j^  Selwyn, 
408.)  In  an  action  brought  to  recover  damages  for'the  loss  of  goods  delivered  to 
defendants  as  common  oarriers,  it  is  irreg^ular  on  application  for  Judgment,  to  order 
a  reference  to  ascertain  the  damages,  where  it  is  not  pretended  that  tSie  case  involves 
the  examination  of  a  long  account  The  damages  should  be  assessed  by  a  jury, 
{ffeunU  agt  ffowdl,  8  How.  346.)  In  actions  for  assault,  Ac.,  the  application  must 
be  for  an  order  to  assess  the  plaintifTs  damages  by  a  sheriff's  jury.  (Richarde  agt 
Swe^ger,  3  How.  413.)  In  an  action  of  assault  and  battery,  in  which  the  defendant 
has  given  notice  of  appearance  before  the  time  for  answering  expired,  it  is  irregular 
to  apply  ex  parte,  and  without  notice^  for  an  order  that  plidntiff's  damages  be 
assessed  by  a  jury.  In  such  a  case,  the  defendant  wHl  not  be  permitted  to  put  in 
an  answer  which  admits  the  assault  and  battery,  and  merely  alleges  that  there  was 
provocation,  which  should  mitigate  damages.  The  real  character  of  the  transaction, 
and  any  matter  which  can  properly  mitigate  damages,  may  be  shown  on  the  assess- 
ment oif  damages,  on  a  defauitto  answer.  {SaUus  agt-fftpp,  12  How.  342 ;  Lane  agt. 
OUbert,  9  How.  150.)  The  proceedings  to  obtain  judgment  in  an  action  on  an  under- 
taking of  bail  given  to  procure  the  discharge  of  a  party  trom  arrest  in  a  civil  action, 
on  default  of  the  defendimt  to  answer,  must  be  according  to  the  2d  sub.  of  §  246 
of  the  Code ;  and  the  court  may  order  the  damages  to  be  assessed  by  a  jury. 
{Kelsey  agt  Covert,  15  How.  92.) 

Proof  ol  clalnt,  irliere  serirlee  by  publication*— The  absent 
haidMnd,  having  been  proceeded  asainst  by  pubUcation,  and  the  wife  by  personal 
service,  the  r^ferenee  as  to  the  husband  was  irregular ;  but  as  to  the  wife  it  was 
regular,  and  ^e  could  not  take  advantage  of  the  irregularity,  as  to  the  husband, 
to  set  aside  the  judgment  He  was  a  nominal  party,  and  the  only  one  to  complain. 
(Chapman  agt  Lemon,  II  How.  235.)  The  provisions  of  the  Code  for  the  recovery 
of  judgment  upon  service  of  the  sunmions  by  publication,  and  deposit  in  the  post 
oiBoe,  directed  to  the  person  to  be  served,  at  his  place  of  residence,  are  new,  and 
the  statute  must  be  strictly  pursued  and  fully  complied  with,  to  confer  jwisdicHon^ 
After  service  is  complete,  the  court  can  amend  whatever  is  irregular,  but  cannot 
amend  any  of  the  proceedings  tending  to  confer  ^'uruuitc^Mm.  Nor  does  the  Be  vised 
Statutes,  which  directs  that  no  Judgment  shaU  be  set  aside  for  irregularity  on  mo- 
tion, unless  such  motion  be  made  within  one  year,  &c.,  apply  to  such  proceedings. 
Where  judgment  was  entered  against  non-resident  defendants  bv  the  clerk,  upon 
service  of  the  summons  by  publication,  and  it  appeared  upon  the  lace  of  the  record 
that  the  affidavit  of  the  printer  did  not  show  six  weeks'  publication  of  the  summons, 
under  and  in  pursuance  of  the  judge's  order^  that  it  did  not  contain  any  proof  that 
the  summons  and  complaint  were  deposited  m  Uie  post  office  directed  to  the  defend- 
ants at  their  place  of  residenoe,  or  that  such  residence  was  either  unknown  to  the 
plaintiff;  or  could  not  with  reasonable  diligence  be  ascertained  by  him:  that  the 
affidavit  presented  to  the  judge  for  the  order  of  publication,  formed  no  part  of  the 
record.  Hdd,  that  tiie  record  of  judgment  did  not  show  jurisdiction  upon  its  face. 
Bneh  jurisdiction  should  always  be  so  shown  in  such  cases,  as  they  are  in  the  nature 
of  special  proceedings,  and  nothing  can  be  intended  in  their  lavor— all  records  of 
jndgmant  should  show  juriadftotion  cJ  the  person.  BesideS)  the  ekrk  has  no  authority 
to  enter  such  a  jodgmant;  his  authority  to  enter  judgment  only  exists  when  the 
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fommonfl  has  bean  jMrvonoOy  ieirtd.  jQdgm«iit  eoold  not  ngalaAj  hay  been 
entered  np  in  this  case,  except  by  the  mcial  order  of  ttie  amri,  and  npoo  due  proof 
of  the  eerrice  of  the  eammona  in  oonformitj  with  the  Jodge'a  order.  The  ooait 
has  the  power  to  set  aside  a  Judgment,  after  the  lapse  of  one  year,  upon  motion  tat 
want  of  Juriodidion.  (BaUeU  agt  Biffhtmra,  IS  ffiw.  48.)  The  leetitixtioa  to  which 
a  partj  is  entitled  upon  the  rerersal  of  an  erroneous  Judgment,  is  not  restitutioii  to 
everything  which  he  has  lost  in  consequenee  of  the  erroneous  judgment  £De  le- 
coTers  what  is  still  in  possession  of  his  adrersary,  but  not  ererytiiing  else.  Ckdla*- 
erai  things  executed  under  authority  of  an  erroneous  Judgmenti  will  not  be  diyested 
by  its  reyersal;  but  eoUateral  things  execukfry  em,  after  rerersal,  as  if  no  Judgment 
had  eyer  been.  {LovoU  agt  Tho  Oonum  Btform  Ckurth,  12  Aar(.  67;  «m  Bokmeo 
and  i>u(r0tf>  iVodtee,  183  (0  297.)  J7eld;that  in  casesorseryiee  byjniUtcaMdii,  the 
name  of  the  sUUe  should  somewhere  appear;  certainly  it  should  appear  in  the  sum- 
mons, and  perhaps  in  the  compUtnt  And  where  the  summons  as  published,  did 
not  state  the  Hme  and  plaee  of  filing  the  oomplafnti  but  at  the  bottom  of  the  sum- 
mons, after  the  date  and  signature  of  the  attorney,  was  this  statement:  "  The  oom* 
plaint  in  said  action  was  filed  hi  the  clerk's  office  of  the  county  of  Montgomery,  on 
the  first  day  of  October,  1857 ;"  held,  that  a  Judgment  entered  upon  audi  seryice 
was  void  for  want  of  jwiodkHon,  The  136th  seetion  of  the  Code,  states  that  "in 
all  cases  where  publication  is  made^  the  complaint  must  first  be  filed,  and  the  sum- 
mons as  published  must  state  the  Ume  and  j^Ofce  of  such  filing."  These  are  jurisdlo- 
tional  facts,  and  their  omission  in  the  summons  as  published,  although  contained  ta 
the  notice  following  it,  is  fatal  to  the  Judgment    (fttiis  agt  BOyea,  14  How,  371.) 

§  247.  Judgment  on  fiivobms  demurrer^  answer  or  reply. 
If  a  demurrery  answer,  or  reply  be  firiyoloas,  the  party  preju- 
diced thereby,  upon  a  previoufl  notice  of  five  days,  may  apply 
to  a  judge  of  the  court,  either  in  or  out  of  the  court,  for  judg- 
ment  thereon,  and  judgment  may  be  given  aocordingly. 

Poiren  of  a  ta^e  at  cbaailMn  to  allo'ir  coa^ltioMal 

oHler*-^Where  Judgment  is  ordered  for  the  plaintiff  by  reason  of  the  friooUmmeu 
of  the  answer,  by  a  judge  of  the  supreme  court  at  ohambera,  leave  should  not  be 
given. to  the  defendant  to  amend  nis  answer  or  to  interpose  a  new  one;  but  he 
should  be  put  to  his  motion  at  a  special  tenn  fbr  such  leave.  The  order,  however, 
may  be  without  pr«fjudioe  to  the  nght  of  the  defendant  to  make  a  motion  at  a  spe- 
cial term  for  leave  to  answer,  or  to  amend  his  answer.  In  such  a  case  the  delbnd- 
ant  should  prepare  his  answer,  or  amended  answer,  and  offer  it  to  the  plaintiff's 
attorney.  If  he  declines  to  reoei?e  it,  the  defendant  should  embody  his  proposed 
answer  in  his  moving  papers,  so  that  the  court  may  see  what  it  is,  and  know  that 
it  contains  a  good  or  meritorious  defence  to  the  action.  (Morquiooe  agt  Briffliam, 
12  Bow.  399.)  But  in  WUhonpoon  agt  Vom  Dollar^  (16  How.  363,)  it  was  held  thai 
a  justice  of  this  court  ai  ehawiStny  on  an  ^nUoation  for  Judgment  on  account  of  the 
frivolousness  of  the  answer,  has  newer  uoder  section  347  of  the  Code^  to  make  aa 
absolute  or  condiUonal  order  for  judgment,  proeieeliy  a#  a<  opeeial  iomL  The  power 
to  hear  the  motion,  necessarily  includes  the  power  to  make  such  decision  upon  it  as 
the  court  would  make  in  term.  8uch  an  order  or  decision  as  the  Justice  of  the  case 
requires.  Therefore,  {where  it  appears  that  the  answer  is  put  in,  in  good  iUth,  and 
merits  are  properly  stated  and  sworn  to,  a  fi€i9  or  amended  emewer  may  be  allowed 
upon  terms.  On  an  application  for  Judgment,  under  the  247th  seetioa  of  the  Gode^ 
the  Judge  has  the  same /uriMttctftm,  either  inorouit  ofoowri^  to  hear  the  application ; 
and  may  grant  sueh  a  motion  oof^dttUmaOy :  that  1%  to  allow  an  ommnimoiA  upon 
terms,  Ac.  (TMm  ooome  to  be  adveree  lo  Oie  <mimon  q/^  Pratt,  J.,  m  ike  caee  of  Skear- 
mant^  The  Kow-Tork  CentraiMUle,!  Abi.  190)  ^ioitf  agt  JKofei,  13  ibw.  163; 
and  eee  Floury  agt  Bogor,  6  iSondL  646.) 

What  ta  a  f  rlTolon«  pleadlag.— To  authorise  an  order  upon  a  mo- 
tion to  strike  out  an  answer  as  Mvoloua,  it  must  appear  that  the  answer  is  a  sham 
pleading,  whidi  does  not  necessarily  follow  from  its  being  merely  frivolous.  An 
answer  which  is  shown  by  Hs  iUiity  or  jM^Mik  ftivolousness  to  be  put  in  for  dehiy 
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merely,  or  otber  improper  oljeot,  will  be  itricken  oat  onder  Motion  162,  as  a  sham 
defcoea^  in  the  aame  manner  and  for  the  like  reaaon,  that  a  plea  embracing  the 
seme  matter  woold  have  been  atridren  out  nnder  the  former  practice.  {JDarrow  agt 
JBBer,  6  Ibw.  247.)  A  aham  answer  or  defence,  is  one  which  is  false  in  fact,  and 
HOC  pleaded  in  good  latth.  It  ma/  be  good  in  form,  although  sham.  A  frivolous 
answer  is  one  that  shows  no  defenee  to  the  action,  and  each  of  such  pleadings  maj 
be  atrUen  ont  on  motion.  {Brown  agt  JenMon,  3  Sand,  732.)  A  motion  to  atnke 
out  an  enlire  answer  as  friTokMis  is  irregolar.  The  proper  motion  is  for  judgment 
vndsr  eselaon  2i7  of  the  Code.  Under  the  former  practice  sham  and  frivolous  an- 
■wen  were  frecpientiyeonfoanded,  but  they  are  carslVillj  distinguished  by  the  Code. 
The  distinetion  is  that  which  is  stated  in  Brown  agt  Jtnison  (3  Sand,  &  C.  R  732.) 
When  one  only  of  two  or  more  defences  in  an  answer  is  alleged  to  be  frivolous,  ii 
it  is  also  irrelevant  or  redondant^  it  may  be  struck  out  under  section  160,  but  when 
It  is  merely  frivok>as  the  plaintiff  is  put  to  his  demurrer.  {ffvU  ast  Smith,  8  Eow. 
149.)  The  oomplaint  set  out  the  note^  and  alleged  that  the  plaintiff  was  the  lawful 
holder  and  owner  thereof;  and  that  the  defen^ts  had  not  paid  the  same  or  any 
part  thereof  but  that  they  were  justly  indebted  to  the  plaintiff  therefor.  The  answer 
admitted  the  making  of  Uie  note,  "  but  they  deny  the  allegation  of  non-payment  of 
the  said  note^  as  set  forth  in  said  oomplaint ;  also  they  deny  that  they  are  indebted 
to  said  plaintiff  for  said  note  or  by  reason  of  the  making  thereof,  or  that  said  note 
or  any  part  thereof  is  justly  due  or  owing  by  them,  the  said  defendants."  B^  that 
sU  the  allegations  of  uie  answer,  sfter  the  admiasion  of  making  the  note,  be  stridcen 
ODt  tmfirivaiomt.    {Edaon  agt  BiOaiye,  •  J7ow.  273.) 

]>lfffeTeii€e  bet^reen  a  tliaiii  and  ffrivolons  pleading.— 

What  is  a  sham  antfoer  t    Its  essential  element  is  /dUity.    The  Code  having  abol- 
lehed  the  general  issue,  the  true  rule  is  now  to  strflse  out  all  answers  or  defences 
(not  sworn  to)  as  $ham  under  seetion  1*2 ;  where  they  appear  dearly  to  be  /oIm^ 
trtietlier  thej  are  good  in  pohkt  of  law  on  their  faoe  or  not    What  is  nfriw^out 
antwer  t    One  which|  if  true,  does  not  contain  any  d^snce  to  any  part  of  the  plain- 
tiff*s  eause  of  action.    Its  insuffldenpy,  as  a  defence^  must  be  so  glaring  that  the 
ooort  can  determine  it,  upon  a  bare  inspection,  without  argument    It  differs  fh>m  a 
alom  answer,  in  this :  one  is  always  a$8umed  io  be  irtis;  and  the  other  must  always 
be  prowed  le  b$fai§e.    What  is  irrdevanU  or  rsdundanU  matter  in  an  answer  ?    It  is 
saperflnous  matter  ineorporated  with  an  answer,  otherwise  good.    Seetion  160  does 
not  refer  to  a  yJioU  answer  or  defence,  in  authorising  irrelevant  or  redundant  matter 
to  be  stricken  out    If  an  answer  otherwise  good,  is  loaded  with  unneoessaiy  and 
redundant  matters^  the  plaintiff  should  move,  under  section  160,  to  expunge  them ; 
if  doobts  are  entertained  as  to  its  sufficiency  in  law,  a  demurrer  is  the  remedy;  if 
palpably  insoffieient,  a  motion  for  judgment  on  the  ground  of  ita  frivolousness  should 
be  made ;  and  if  the  matters  of  defence  can  be  shown  to  be  dea^  false,  a  motion 
to  strike  out  as  sham,  will  reach  the  evil    (Ntehois  agt  Jonst,  6  Sow.  355 ;  and  see 
Slack  agt  Ootkm^  t  R  D,  SmH\  398 ;  Sane$  agt  Rwnmmg,  id,  48.)    A  aham  an- 
swer or  aham  defence  is  one  pleaded  in  bad  fi^th,  and  is  false  in  fiiot,  although  it 
may  be  in  good  form.    And  a  frivdous  answer  or  defence  is  one  tbat  shows  no 
defence  to  the  action.    Both  may  be  stricken  out  on  motion.    (Brown  agt  Jenison^  3 
jSBbmI  732.)    A  motion  to  strike  out  an  mUir§  answer  as  fHvolous  is  irregular.   The 
proper  motion  is  for  judgment  under  section  247  of  the  Code.    Under  the  former 
practice  sham  and  fHvolous  answen  were  fluently  confounded,  but  they  are  care- 
Iblly  distinguished  by  the  Code.    The  distinction  is  that  whidi  is  stated  in  Brown 
agt  «/Mfon,  (3  Sand.  S  C.  B.  732.)   When  one  only  of  two  or  more  defences  in  an 
answer  is  alleged  to  be  IHvolou%  if  it  is  also  irrelevant  or  redundant,  it  may  be 
struck  out  under  seetion  160 ;  but  when  it  is  merdy  frivolous  the  plaintiff  is  put  to 
his  demurrer.    {BM  agt  Smiihy  8  How,  149.)    Sectkm  162  of  the  Code  confers  no 
authority  upon  the  court  to  strike  out  pleaa  simply  as  /aim.    Nor  was  there  any 
•odi  practice  before  the  Code.    The  prevision  is  to  strike  out  $ham  and  irrdevant 
answen  and  defenoeSi    As  to  ^rrf^soaacy,  this  section  retsins  the  dd  practice  of  the 
eonrta  of  expurgating  pleedings  of  irrelevant  and  redundant  matter  as  practiced  in 
the  court  of  ohanoery,  upon  exceptions  for  irrdevancy,  and  in  the  supreme  court 
upon  motion.    Under  the  old  practice  a  tham  plea  was  a  spedd  plea  setting  up  new 
BMtter,  and  tendering  a  fictitious  issue.    It  was  one  preeenting,  apparentiy,  a  good 
delbnoe^  but  which  mm,  in  fo^  an  ingenious  and  subtle  contrivance,  false  and 
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feigned  in  its  essential  partienlAn.  FaMty  was  and  is  an  Msential  element  In  a 
diam  pleading.  But  a  false  pleading  Is  not  a  tiham  pleading,  nnless  it  also  conaiaCs 
of  new  matter,  and  tenders  an  issue  upon  some  new  allegalions.  The  general  isssa 
nnder  the  old  practice,  was,  therefore,  never  stricken  out  as  a  sham  pleading.  W« 
hare  no  general  issue  under  the  Code,  hut  it  sllows  what  is  in  part  equivalent^-* 
general  or  speciflo  denial  of  the  allegations  of  the  complaint  An  answer  confined 
to  such  denials  cannot  be  tftom  under  any  definition  of  that  term  ever  receiyed  or 
recognized  by  the  courts  or  the  profession.  The  tmih  of  pleadmgs  not  sham  or 
frivolous  is  to  be  tried,  not  upon  affidavits,  but  bj  another  tribunal,  whether  verified 
or  unverified.  An  answer  may  be  frivolous  or  sham,  verified  or  unverified,  and  maj 
be  struck  out  as  sham,  or  overruled  as  frivolous,  under  section  24t.  And  when  a 
motion  is  made  to  strike  out  an  answer  setting  up  new  matter  as  sAom,  verified  or 
unverified,  and  the  motion  is  not  opposed,  or  is  not  met  by  aiBdavit^  showing  that 
it  was  put  iu  in  good  faith,  together  witii  an  affidavit  of  merits,  it  shoidd  be  granted. 
But  where  the  defendant  substantially  re-afilrms  the  truth  of  his  answer,  uid  makes 
an  affidavit  of  merits,  the  answer  should  stand.  The  remedy  ibr  fidse  swearing  in 
such  cases  is  with  the  grand  jury,  and  the  trial  of  the  truth  or  ftlsity  of  the  plead- 
ings belongs  to  another  Ibrum.  (Fairmen^  and  Mechankt^  Bank  agt  SmUh^  IS  jETms. 
829.)  Vaguenett  hi  pleadhig,  it  is  well  settled,  Is  not  frwoiou9net9^  it  is  to  be  oor> 
reeled  by  amendment,  and  not  visited  bv  judgment  On  an  appUoation  Ibr  Judg- 
ment on  the  ground  that  the  answer  is  sham  or  filvolous,  it  is  enough  that  a  good 
defence  is  *' shadowed  forth."  If  it  can  be  seen  that  the  defence  set  up,  if  true,  la 
good,  it  is  sufficient  to  prevent  a  summary  judgment  It  is  only  necesssiy  that  tha 
defence  should  not  be  clearly  bad.  (iTefl^  agt  Bamett,  16  Bow.  185.)  A  plain  dis- 
tinction exists,  in  relation  to  $ham  and  irr^sle^tm/ answers,  and  those  which  are/Hs- 
olous.  And  also  as  to  the  remedy  to  be  applied  to  them.  {The  iUutiraiions  mptm 
this  subject  by  Basoitlo,  J.,  in  Kieholt  agt  Jones,  6  Ebto.  365,  concurred  in.  Thorn 
agt.  K  r.  Cenirai  MiUs,  10  Bow.  19 ;  see  PeopU  agt.  McOumber,  IS  K.  T.  R.  3X6.) 
Effect  of  Terlficatlon* — The  defendant  in  this  ease,  by  one  of  its  diraot- 
ors,  answered  with  a  verificaHon,  that  it  had  no  knowledge  or  information  sufident 
to  form  a  belief^  that  it  did  by  its  authorised  agent  mske  its  promissory  note,  as 
alleged  in  the  complaint,  or  that  it  was  indebted  to  the  plaintUOi  upon  said  note  as 
in  said  complaint  mentioned.  JIdd,  that  the  answer  be  struck  out  as  frtvohus,  and 
judgment  under  section  247.  The  defendant  was  bound  to  know,  or  at  least  to 
inquire,  and  thus  gain  information,  as  to  the  fact  of  the  existence  of  the  note  In 
question ;  and  was  not  at  liberty  to  answer  otherwise  than  by  an  explicit  admission 
or  denial  of  the  giving  of  the  note.  A  plain  distinction  exists,  in  relation  to  sham 
and  irrelevant  answers,  and  those  which  are  frivolous.  And  also  as  to  the  remedy 
to  be  applied  to  them.  {The  Hiustraiions  upon  this  subject  by  BABCfTLO,  J.,  in  Nit^ds 
agt  Jones,  6  How.  355,  concurred  in.)  If  by  possibility  the  reryUation  of  a  pleading 
may  save  it  from  an  allegation  of  faisity,  (tne  propriety  of  such  a  rule,  however,  Is 

Suestioned,)  it  can  have  no  sudi  eflbct  in  determining  it  fiivoious.  {Biom  agt  The 
T.  T.  Central  Mitts,  10  Eow.  19.)  An  answer  which  denies  a  material  allegation  In 
the  complaint,  cannot  be  stricken  out  as  ^^frivolous.^^  {Davis  agt  Flatter,  4  ffow, 
155 ;  and  see  Temple  agt  Murray,  6  Bow.  331.)  Where  a  defendant,  In  his  answer, 
which  is  sworn  to,  denies  any  knowledge  or  mformatlon  sufficient  to  form  a  belief 
as  to  the  truth  of  an  allegation  in  the  complaint,  the  plaintiff  cannot,  on  affidavits 
showing  that  the  fact  alleged  was  within  the  personal  knowledge  of  the  defendant; 
move  to  strike  out  the  answer  as  sham,  false  and  frivolous.  {Caswdt  agt  Btuhnett, 
14  Barb.  398;  see  Brown  agt.  Jenison,  3  Sand.  132.)  To  authorise  the  court  to 
strike  out  a  demurrer  to  a  complaint  as  frivolous,  its  insufficiency  as  a  pleading 
must  be  so  apparent  that  the  court  can  determine  it  upon  bare  inspection,  without 
argumenft  (The  Sixpenny  Savings  Bank  agt.  Shan,  12  ffow.  648.)  Slight  evidenoa 
of  merits  in  a  defence  is  sufficient  to  prevent  the  answer  from  being  struck  out|  on 
motion,  as  sham  or  frivolous — it  wUl  be  sent  to  the  circuit  A  defendant  oatinot 
demur  and  answer  to  the  same  matter.  (Jfttrm  agt  Ba^'num,  12  Bow.  563.)  It  was 
held  in  People  agt.  McOur/U>er,  (15  Bow.  166,)  that  pleadings  containing  mere  deni- 
als of  the  plaintiffs  allegations  (verified)  might  be  stricken  out  on  motion.  But  it 
was  held  in  Cfregg  agt.  Reader,  (15  How.  371,)  that,  when  an  answer  contains  a  meie 
denial  of  the  allegations  of  the  complaint,  or  of  some  of  its  material  allegations^  and 
is  duly  verified,  it  should  never  be  stricken  out  {The  decisions  pro  aHi  eon  upon 
this  question  reviewed)    Judges  should  not  be  anxious  to  assume  the  responsibili^ 
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of  deddiDg  qmrtiope  of  (m^  as  to  the  tnilh  or  falsity  of  an  anawtr  in  this  way. 
See  Ftumen  and  Mechmia^  Book,  Rodhester,  agt  SmWi,  (15  Eow.  329.)  compared 
^th  Greffg  agt  JUader.  This  qoertion  is,  however,  now  settled  by  the  oourt  of 
appeals  m  the  oase  of  PeopU  agt.  McChmbir,  (18  if.  F.  i?.  316,)  which  decides  that 
an  answer  denying  a  material  allegation  in  tiie  oomidaiot  may  be  stricken  out  as 
sham,  although  didy  verified.  An  answer,  the  falsity  of  which  is  apparent,  is  sham, 
iixespectiye  of  Us  form  as  ai&nnatlye  or  negative^  or  its  scope  as  assuming  to  put  in 
issue  the  whole  or  a  part  of  the  material  allegations  in  the  complaint.  A  motion 
to  sirike  out  one  of  several  defenoes  as  sham  may  be  united  with  an  application  for 
judgment^  on  aooount  of  the  Mvolousness  of  the  other  defenoesi  under  §  247  of  the 
Code. 

Wlieii  mm$wer  deemed  friTOlom.— -Where  a  defendant  does  not,  in 
his  answer  in  action  for  assauU  and  battery,  take  a  direct  issue  upon  the  fact, 
whether  an  assanU  was  or  was  not  oommitted,  but  merely  states  matter  controvert- 
ing the  degree  of  aggrayation  by  which  it  was  cbaracteiized,  the  plaintifl*'8  remedy 
is  to  move  for  judgment  under  section  247  of  the  Oode,  on  account  of  the  frivolous- 
ness  of  the  answer.  If  a  defendant  cannot  take  issue  in  such  action  upon  the 
material  allegations  in  the  complaint,  either  by  denial  or  justification,  ho  should  not 
answer  at  aU.  He  can  give  in  evidence  his  mitigating  ciroumstanoes  before  a 
sherifTs  jury  on  an  assessment  of  damage  {Lane  agt.  GfUberi^  9  Bow.  160.)  An 
answer,  that  only  controverts  the  allegations  of  the  complaint,  is  frivolous^  it  does 
not  put  in  issue  some  allegation  which  the  plaintiff  must  establish,  to  entitle  him  to 
a  verdict  (CfUbert  agt  R<mnd8,  14  Bow.  46 ;  see  OcUHn  agt.  Chmterj  1  Duer^  263 : 
ffmry  agt  Boger,  6  Sand.  ^6 ;  Shearman  agt.  K.  7.  Central  Mttts,  I  Abb.  191.) 
An  answer,  in  an  action  on  a  promissory  note,  payable  at  bank,  brought  by  the 
payee  against  the  maker,  merely  taking  issue  upon  an  allegation  of  the  presentment 
ot  the  note  at  the  bank  at  maturity,  and  setthig  up  that  the  plaintiff  is  not  the  sole 
owner  and  holder  of  the  note,  bu$  owns  it  jointly  with  another  person,  naming  him, 
wherefore  the  plaintiff  Is  not  individually  entitled  to  recover,  is  frivolous. 
(Tbmpkins  agt  Acer,  10  Boti.  307 ;  $ee  Biggins  agt.  BockweU,  2  Duer,  653 ;  Barria 
agt  HdmTnandf  18  Bow.  123.)  The  defendant  in  this  case,  by  one  of  its  directors, 
answered  with  a  verificalion^  that  it  had  no  knowledge  or  information  sufficient  to 
form  a  belief,  that  it  did  by  its  authorized  agent  make  ita  promissory  note^  as  alleged 
in  the  complaint,  or  that  it  was  indebted  to  the  plaintiffs  upon  said  note  as  in  said 
complaint  mentioned  Bdd,  that  tha  answer  be  struck  out  as  fiivolouSj  and  judg- 
ment under  section  247.  The  defendant  was  bound  to  know,  or  at  least  to  inquire, 
and  thus  gain  information,  as  to  the  fact  of  the  existence  of  the  note  in  question ; 
and  was  not  at  liberty  to  answer  otherwise  than  by  explicit  admission  or  denial  of 
the  giving  of  the  note.  (7%or»  agt.  T?ie  New-  TorJc  Central  MiUs,  10  Eow.  19.)  A 
malion  to  strike  out  parts  of  a  pleading  as  fHvoloufl,  is  not  governed  by  the  rule 
apphcable  to  demurrers;  that  is,  if  any  part  of  the  pleading  is  held  good,  the  motion 
must  be  denied.  On  motions,  the  court  is  not  limited  togranting  the  whole  or 
none ;  they  m^  be  granted  in  part  and  denied  in  part  Where  the  allegation  of 
the  plaintiff  is,  that  the  bill  of  exchange  was  made  payable  to  the  plaintiff^  and 
was  delivered  to  him ;  and  the  answer  say^  that  the  defendant  has  not  any  knowl- 
edge or  information  suffioient  to  form  a^b^ef  whether  the  plaintiff  is  now  the  law- 
ful owner  and  holder  of  the  same,  the  answer  v&  frivolous.  There  is  no  such  allega- 
tion in  the  complaint  as  the  answer  attempts  to  put  in  issue,  and  none  is  necessary 
A  material  issue  might  be  taken  on  those  that  are  made.  {De  Sanies  agt  SearU^ 
11  Eow.  477.)  A  married  woman,  who  has  a  separate  estate,  has  in  equity  the 
same  power  over  it  and  may  sell  or  bind  it  by  mortgage  as  if  she  were  a  /enw  sole : 
she  may  also  dispose  of  sudi  estate  without  the  solemnity  of  an  acknowledgment 
on  a  private  examination ;  therefore,  an  answer  by  her  in  an  action  of  foreclosure 
that  the  mortgage  was  not  acknowledged  by  her  on  examination  separate  from  her 
husband,  hdd  frivolous.  (The  AJbawy.  Fire  Ins.  Co.  agt  Bay^  4  Barb.  407 ;  S.  C,  4 
Com.  9.)  It  seems,  that  motions  to  strikeout  sham  and  irrelevant  defenoes,  (§  162,) 
for  judgment  on  overruling  frivolous  defences,  (§  247,)  for  expunging  irrelevant 
and  redundant  matter,  and  for  compulsorily  amending  uncertain  allegations,  (§  160,) 
may,  in  a  proper  case,  all  be  combined  in  one  motion;  the  party  applying,  taking 
the  hazard  of  having  his  motion  denied,  if  he  asks  what  ought  not  to  be  grante(^ 
and  to  costs,  if  he  asks  too  much.    {People  agt  McCumber,  15  Bow.  186.) 

Wlien  anrarer  eonsidered  not  frivoloiu.— When  plaintiff  sues 
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In  a  rspresentatiTe  cmptuoityy  and  in  hk  eomplaint  aflegM  menlytfaafc  the  defendaat 
18  indebted  to  him  for,  Ac.,  an  answer  denying  knowledge  or  infonnation  suffident 
to  form  a  belief  whether  defendant  is  indebted  to  pUintiff,  ia  not  frivolona.  If  th« 
plaintiff  will  persist  in  averring  that  the  defendant  is  indebted  to  the  iihtintiff,  in- 
atead  of  setting  forth  the  contract  upon  which  the  indehtedneaa  arose,  he  sboold  not 
eoroplain  if  the  defendant  takes  Issne  upon  soch  indebtedness.  (Mcrrow  agt  Cb»- 
gan,  3  Abb,  328.)  The  action  waa  on  a  pfonuBSOfj  note^  and  the  complaint  ayemd 
that  the  defendant  had  made  and  indorsed  the  note ;  it  also  aTerred  that  the  jdam- 
tiff  was  the  lawful  holder  and  owner  of  the  note.  The  answer  contained  onl/  a 
denial  that  the  plaintiff  was  snch  lawihl  holder  and  owner.  The  answer  was  held 
not  to  be  fKyoloos.  (Me&iighi  agt  Bimi,  3  Dimt,  616.)  The  plaintiff  brought  his 
notion  on  a  promissoiy  note,  end  in  his  oomplaint  aHe|^  that  the  note  was  made 
hj  the  defendant  payable  to  his  own  order,  and  by  him  indorsed  and  dehTored  to 
one  J.  M.,  for  a  Taluable  consideration ;  and  that  the  plaintiff  is  now  the  banaJUk 
hMtr  and  owner  of  the  note.  BM,  that  a  demurrer  to  the  complaint,  that  it  did 
not  state  how  the  plaintiff  became  Iht  holder  amd  owmni  the  note,  was  not  well 
taken.    (HoieUm  agt  RUe^  16  How.  1,  and  note.) 


When  demnrrer  de— icd  frivolous.— Where  there  is  a  decision 
directly  in  point  adrerse  to  the  demurrer,  it  is  deariy  bad,  and  will  be  stmok  oat 
on  motion,  as  fiiyoloos.  (Baink  of  Wikmii^gUm  agt  Bamsf,  4  Abb.  227.)  The  plain- 
tiff brought  his  action  on  a  promissory  note,  and  in  his  oomplaint  alleged  that  the 
note  was  made  by  the  defendant  parable  to  his  own  order,  and  by  him  indorsed  and 
delivered  to  one  J.  If.,  for  a  Taluable  consideration ;  and  that  the  plaintiff  ia  now 
the  bona  fide  holder  and  owner  of  the  note.  Eetd^  that  a  demurrer  to  the  oomplainti 
that  it  did  not  state  how  the  plaintiff  became  the  hMer  and  owner  of  the  note,  waa 
not  well  taken.    {BokUim  agt  Rke^  16  Sow.  1.) 


l^hen  demurrer  deefliod  Mot  to  be  f rlTolovs.— A  coont  for 

goods  sold  and  delirered  is  good,  U  eeeme^  without  an  allegation  that  the  sale  and 
deliveiy  were  at  the  request  of  the  defendant  The  contract  of  sale  and  delivery  of 
goods,  and  a  delivexy  thereof,  imply  an  agreement  The  common  counts  may  be 
contained  in  one  count,  by  stating  that  the  defendant  is  indebted  to  the  plaintiff  ia 
a  sum  large  enough  to  cover  all  that  is  daimed ;  and,  in  eonnderation  thereof  prom- 
ised to  pay  such  sum;  and  this,  though  there  be  distinct  and  different  coniBidexik 
tions  stated  as  the  ground  of  the  promise.  But  where  there  were  two  contracts  of 
sale  and  delivery,  and  each  transaction — as  to  consideration,  time^  quantity,  prioe^ 
sum  of  the  price,  and  interest  therein — ^is  stated  separately,  but  in  one  count;  the 
Judge  reAised  to  order  judgment  for  the  fHvolousness  of  a  demurrer  thereto,  for  not 
stating  each  cause  of  action  separately.  (Axome  agt  The  Americaei  Mmered  Com' 
pony,  11  How.  24.) 


Entry  of  fndffment  and  appeal  therefrom.— The  dedaion  of  a 
motion,  granting  Judgment  on  the  ground  of  the  frivolonsneas  of  the  deanirrer  under 
section  247  of  the  Code,  and  allowing  the  defendant  time  to  answer,  is  not  an  order, 
but  adjudgment  (See  BenUey  agt  Jonee,  4  Bow.  Pr.  R  336.)  An  appeal  &om  such 
a  decision  must  therefore  be  taken  as  an  appeal  from  a  Judgment— not  from  an  order. 
In  an  action  upon  a  promissory  note,  where  Judgment  is  given  for  the  plaintiff  on 
the  ground  of  the  ftivolousness  of  the  defendant's  demurrer,  the  defendant  is  en- 
titled to  noUee  of  aeeeeenwtU  of  damagee^  before  the  derk.  The  provisions  of  the 
Revised  Statutes  (2  it  jSL  366,  %%  1,  3  amd  4,)  in  relation  to  assessment  of  damages 
in  such  a  case,  are  not  repealed,  and  are  not  necessarily  inconsistent  with  the  Code. 
(King  agt  Siaford^  6  How.  30;  oimI  jm  Jforlm  agt  Kemonet,  2  Abb.  328;  Boknee 
and  BiSfrow'e  Pr.  226  io  233.)  The  judgment  trcm  which  an  iqipeal  may  be  taken 
to  the  general  ierm^  means  the  same  thing  as  a  Judgment  fttxn  which  an  appeal  may 
be  taken  to  the  oourt  of  appeals.  (LaiwrenM  agt  fbtrmert^  Loan  Cb.,  16  Bow.  67; 
and  eee  Fry  agt  Bennett,  16  Bbw.  386.) 
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Ghaftib  n. — I89U€9  and  the  mode  c^  trial, 

SscnON  248.  The  different  kind$  of  issues. 

249.  Issue  of  law. 

250.  Issue  of  fob^ 

251.  On  issues  t^both  law  andfaet^  Ae  issue  of  law  to  he 

first  tried. 

252.  UMalwhoL 

258.  Issue  of  fact  to  be  tried  by  jury,  unless  waived  or 

r^erence  ordered. 
254.  Other  issues  to  be  tried  by  the  court. 
256.  AU  issues  to  be  tried  before  a  single  judge. 

256.  Either  party  may  give  notice  of  trioL    Note  of  issue. 

257.  Order  of  disposing  of  issues  on  the  catendax. 

§  248.  The  differeni  hinds  of  issues. 

Issues  arise  upon  the  pleadings,  when  a  fact  or  conclusion  of 
law  is  maintained  by  the  one  party  and  controyerted  by  the 
other.    They  are  of  two  kinds : 

1.  Oflaw;  and 

2.  Of  &et 

§  249.  Issue  of  law. 
An  issue  oflaw  arises, 

1.  Upon  a  demuirer  to  the  complaint,  answer  or  reply,  or  to 
some  part  thereof. 

§  250.  Issue  offacL 
An  issue  of  fact  arises, 

1.  Upon  a  material  allegation  in  the  complaint  coDtroverted 
by  the  answer;  or, 

2.  Upon  new  matter  in  the  answer  controrerted  by  the  re- 
ply; or, 

8.  Upon  new  matter  in  the  reply,  except  an  issue  of  law  is 
joined  thereon. 

l^hen  issves  arise  apon  the  pleadtags.— "  Anw  orins  upon  the 
pUadimgB^  when  a  &ct  or  eoDdancNi  of  Uw  is  maintained  hj  the  one  party  and  ccn- 
troverted  hy  1h$  other,  ( Chdt^  %  S48.)  The  plaintiff,  in  his  oomplaint,  said  the  defend- 
ant  owed  him  $|S00  for  a  note.  The  defendant  in  his  answer,  did  not  denj  it,  nor 
say  anything  aboat  it;  but  said  Uie  plaintiff  owed  him  $40,  for  goods  sold.  The 
plaintiff  made  no  rep^;  hddf  that  there  was  no  ttras  to  be  tried,  and  no  notice  of 
trial  was  neeessaiy.  The  plaintiff  conld  take  judgment  without  a  Jury,  and  was 
therefore  not  entitled  to  $16  trial  fee ;  nor  to  $7  for  proceedings  sabseqbent  to  the 
ttotioe  of  trial ;  and  was  entitled  to  $1  only,  for  proceedings  before  notice  of  trial. 
{Tiirdee  agt  Sehenek^  11  JSbw.  600.) 
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§  251*  On  issues  qfboA  latjo  and/ad^  the  issue  cflaw  to  he  first 
tried. 

Issues  both  of  law  and  of  &ct  may  arise  upon  different  parts 
of  the  pleadings  in  the  same  action*    In  such  cases,  the  issues  of 

law  must  be  first  tried  unless  the  court  otherwise  direct 

Both  issues  miut  bedispescd  of  before  |ttdgaieiit.r— Where 

there  is  an  issae  of  law  and  aa  issue  of  &ct,  joined  in  the  cause,  no  judgment  Ux 
costs  can  be  entered  in  &Yor  of  the  party  who  prevails  upon. the  issue  of  law  until 
the  issue  of  fact  is  disposed  6t  Accordingly  where  a  judgment  was  entered  in  ikvor 
of  the  plaintiff  for  costs  of  a  demurrer  interposed  tea  part  of  a  replj,  leaving  an  issue 
of  fact  undetermined,  heli  that  the  judgment  was  irregular,  and  on  motion  was 
set  aside.  (Mastera  agt  Barnard^  6  ^010.  113.)  Where  there  are  issues  of  law  and 
fiiet^  and  the  cause  is  brought  oq  &r  trial  of  the  latteTi  the  court  will  then  determine 
whether  it  shall  be  tried  before  the  issue  of  law  is  disposed  of.  If  tried  without  ob- 
jection, it  will  be  deemed  to  hav^s  been  flnt  tried  1^  «ider  of  the  court  (Wamo' 
agt  Wiggen,  2  Scmd,  634.) 

§  252.  THoZ  d^ned. 

A  trial  is  the  judicial  examination  of  the  issues  between  the 
parties,  whether  they  be  issues  of  law  or  of  feet 

Wliat  Is  a  trial  of  an  issue  of  law*— A  motion  for  judgment 
on  account  of  the  frivolousness  of  the  demurrer  (g  24*7),  ia  fke  kvU  cf  aniens  of  law; 
and  a  determination  upon  it  is  a  j'udgm^nL  Tiie  prevailing  party  is  therefore  enti- 
tled to  the  C09t$  taxable  for  a  trial  (some  $28).  (Boh&ris  agt.  Mtrriifm,  1  How.  3M.) 
But  it  was  held  otherwise  hj  the  general  term  in  the  Yth  district^  in  the  case  of 
Boeheater  City  Bank  Bg^»Rc^€,  12  Sow,  26.)  Where  a  dimu'rrcAr  is  interp<)sed  to 
the  complaint,  it  becomes  necessary  for  the  plaintiff  to  apply  .to  the  eouH  for 
judgment,  and  therefore  becomes  a  trial  by  section  262.  The  attorney's  fees  in 
such  case,  of  $12  before  trial,  $7  after  trial,  $16  on  the  trial,  and  %l  clerk's  fees, 
is  properly  allowed.  (Laufrance  agt  Davis^  7  jBoio.  364;  sm  TUUpaiugh  agt  JHck^  8 
Eow,  33 ;  Butt  agt  SmWi,  8  Bow.  149.) 

l^ismissal  of  complaiiit  a  trial^-^A  fte  of  $12,  for  the  trial  of  a 
cause  is  allowable  in  an  action  at  issue,  where  the  plaintiff  fula  JUf  appear  when  the 
cause  is  called  upon  the  calendar,  and  the  defendant  takes  an  order  that^the  com- 
plaint be  dismissed.    {Dodd  agt.  Owrryf  4  Bow.  123.) 

Wiiere  issue  of  laur  may  be  tried.— An  issue  of  law  on  demur- 
rer, under  the  Code  of  1849,  might  be  brought  on  to  argument  at  a  BpedaTtenn 
held  in  a  different  county  in  the  district  tcom  that  indicated  as  the  place  of  trial  in 
the  complaint,  without  first  applying  to  the  court  to  change  the  place  of  triaJL 
{Ward  agt  Davis,  6  How.  214.) 

Wlien  ready  for  trial. — An  action  cannot  regularly  be  brought  to 
trial,  until  it  is  In  such  a  situation  that  a  finai  fudgr/unt  can  be  rendeved  between 
aU  thaparHei.  It  cannot  be  tried  in  aeciions,  without  leave  of  the  court  ( Weird 
agt  JMwq/i  12  Bi>w.  193 ;  and  aee  Wilson  agt  Fonyth,  16  Bow.  448.) 

§  258.  Issues  o/fxct  to  be  tried  by  jury  unless  MxUvedj  or  rrfer- 
ence  ordered. 

An  issue  of  law  must  be  tried  by  the  courts  unless  it  be 
referred  as  provided  in  sections  two  hundred  seventy  and  two 
hundred  seventy  *otie.  An  issue  of  £Biot  in  an  action  foi  the 
recovery  of  money  only,  or  of  specific,  real  or  personal  propertj", 
or  for  a  divorce  from  the  marriage  eontatot  on  the.  ground  of 
adultery,  must  be  tried  by  a  jury,  unless  a  jury  trial  be  waived. 
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as  provided  in  seotion  two  hundred  and  sixtj^six,  or  a  reference 
"be  ordered  as  provided  in  sections  two  hundred  and  seventy  and 

two  hundred  and  seventy-one. 

Sherif  rs  fory  cannot  try  iMnes  of  fact.— The  court  cannot  send 
to  a  ^eriff  *8  jurj  for  trial,  a  qauae  in  which  there  is  an  iasae  of  fact.  [Dolan  agt 
I^,  4  Sand.  673.) 

Trial  of  a  transferred  chancery  tnlt*— A  trial  hj  jury  cannot 
be  demanded  ae  a  matter  of  right,  in  a  suit  conmienoed  in  the  late  court  of  ehan- 
cery,  to  foredoee  a  mortgage,  traimfeiTed  to  the  supreme  court  under  the  constitu- 
tion of  X84S.    (FahMT  agt  Lamrmee^  1  Selden,  389.) 

Trial  by  tbe  court. — An  issue  of  fact  formed  by  the  pleadings,  in  an 
action  to  set  aside  an  assignment  for  the  benefit  of  creditors,  for  fraud,  not  requiring 
the  examination  of  an  account,  must  be  tried  by  the  courif  unless  ordered  (on  mo- 
tion) to  be  tried  by  a  jury,  or  referred  by  consent  of  parties.  It  is  not  a  refsrable 
cause  under  the  Code.  (Draper  agt.  Day^  11  Mno.  439;  and  see  WUson  agt  Jbr- 
affih^  16  Bow.  448.)  When  a  cause  is  tried  by  a  judge,  without  a  jury,  it  cannot  be 
leferred  to  the  general  term  for  its  decision  primarily  upon  matters  of  fact  or  matter 
of  law.  Tbo  only  mode  of  obtaining  a  review  of  any  decision  on  such  a  trial, 
whether  during  its  progress  or  at  Ha  dose,  is  by  an  appeal  under  §  348  of  the  Code. 
(MaOary  agt  Wood,  14  How,  67.) 

Trial  by  Jury. — ^When  there  is  an  agreement  to  insure  and  to  delirer  a 
policy,  and  a  loss  occurs  before  the  ddiyeiy  of  a  policnr,  it  is  not  necessary  that  the 
assured  should  proceed  to  compel  the  delivery  of  a  policy  before  he  can  recover  the 
insurance,  he  may  maintain  his  action  at  once  upon  the  agreement  and  loss,  for  tbe 
payment  of  the  money  only.  Such  an  action  is  one  whicb  the  Cede  requires  to  be 
tried  by  a  juiy.  (Lockwood  agt.  The  Harford  Ineurance  C7o.,  4k  Abb.  178.)  An  action 
brought  to  recover  penalties  incurred  by  the  erection  of  buUdings  in  violation  of  the 
fire  laws  {Sees.  Laiwe^  1849,  p,  118,)  and  for  the  judgment  of  the  court,  in  accord- 
ance with  the  provisions  of  the  statute,  that  the  several  buildings  be  taken  down  and 
removed  (as  a  common  nuisanoet)  is  an  action  where  the  trial  by  jury  ia  abeoluU^ 
and  cannot  be  denied.  There  ia  nothing  in  such  a  case  which  necessarily  forms  the 
grounds  of  equity  jurisdiction.  {Tire  Department  agt  Harrison^  17  How.  273 ;  and 
M0  8.  C.J  18  Bow.  161 ;  Sharp  agt  Mayors  &c^  18  How.  213.) 

I>iiniiMal  of  complaint* — Jl  defendant  cannot  now  move  for  judg- 
ment as  in  case  of  non-suit,  or  a  dismissal  of  the  complaint,  merely  because  the  plain- 
tiff has  fluled  to  notice  the  cause  for  trial,  and  later  issues  have  been  tried  at  tiie 
circuit  When  the  plaintiff  has  proceeded  to  get  the  cause  in  readiness  for  trial,  the 
proper  mode  of  proceeding  for  tbe  defendant,  if  he  would  expedite  the  determina- 
tion, is,  to  set  it  down  for  trial  upon  his  own  notice ;  then,  if  the  plaintiff  does  not 
choose  to  tiy  it,  he  may  move  for  a  diemissaL    (MMer  ag^  BaUeyj  14  How.  359.) 

In  action  for  divorce. — In  an  action  for  divorce  on  the  ground  of  adul- 
tery, in  which  issues  are  raised  by  the  pleadings  themselves,  it  is  not  necessary  to 
order  a  feigned  issue  for  a  jury  trial ;  the  issaes  Joined  by  the  pleadings  may  be 
tried.    {F^ker  agt.  Parker^  3  Abb.  478.) 

§  254  Other  iasuea  to  he  tried  by  the  court. 

Every  other  issue  is  triable  by  the  court,  which,  however,  may 
order  tiie  whole  issue,  or  any  specific  question  of  fact  involved 
therein,  to  be  tried  by  a  jury ;  or  may  refer  it,  as  provided  in 

sections  270  and  271. 

Poorer  of  the  court  to  direct  how  immeu  to  be  tried.— *!»- 

■nee  of  ftust  in  oommim  law  actions  must  be  tried  by  a/nry,  unlesB  the  parties  choose 
to  waive  this  right  But  it  is  Ibr  the  court  to  say,  in  other  caeeSj  whether  an  issue 
of  ftct  diall  be  tried  by  a  jury  or  by  the  eonrt  without  a  jury.  It  is  the  right  of  the 
court  in  every  ease  embraced  in  the  254th  section  of  tin  Oode,  to  have  tbe  aid  of  a 
jury  upon  the  trial,  and  to  submit  to  its  determination  as  many  or  as  few  of  tbe 
questions  of  fact  presented  by  the  pleadings^  as  it  may  deem  expedient.    Kor  does 
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it  lie  witk  the  partial,  aa  it  aoona  iomatimaa  to  hara  baaa  anppoaad,  to  datannine 

whether  an  laBoe  or  a  apeciflo  queation  of  fiu^  ahall  be  tried  bj  a  jnij.  Upon  the 
application  hj  either  piutj  upon  ten  days'  notice  for  auch  a  trial,  the  oomt  maj  or 
may  not  direct  that  tiie  iaaoea  be  tried  bj  a  ioi/.  Bnt  if  the  i^lioation  be  deid«dy 
or  tf  no  ^>plioation  be  made^  the  eonrt  atill  haa  the  power  at  the  trial  to  order  the 
whole  iarae,  or  any  apedflo  qneation  of  ftct  inrdlTed  therein,  to  be  tried  by  a  jnzy. 
(Ohureh  agt  jPWemoe,  16  Haw.  S94.)  The  conatitiitional  proriaioB  of  the  right  of 
"trial  by  jury,  in  all  caaea  in  which  it  haa  been  heretofore  uaed,  shall  be  inyiolato 
foreyer,  cannot  be  too  AdthfhUy  preaerred;  and  any  legialatiTe  proriaion  tamper- 
ing with  it  should  at  kaat  be  very  strictly  oonstmed.  Cbrnpetery  rtfurmom  should 
be  rigoronaly  conJSned  to  caaea  invoking  the  examination  of  a  iona  fid£  aocoont  in 
an  action  of  conSraA^  and  should  also  be  literally  and  tmly  a  lomg  mooomL  {Sharp 
agt  Jbyor,  <ftcL,  18  Sow,  213.) 

§  265.  AU  i$sue$  to  be  tried  lefcre  a  single  judge. 

All  isaues  of  ftet,  triable  by  a  jury  or  by  the  eoort,  must  be 
tried  before  a  single  judge.  Issues  of  &ct  in  the  supreme  oourt, 
must  be  tried  at  a  circuit  court  when  the  trial  is  by  juiy,  other- 
wise at  a  circuit  court  or  special  term,  aa  the  court  may  by  its 
rules  prescribe.  Issues  of  law  must  be  tried  at  a  circuit  court  or 
special  term,  and  shall,  unless  the  court  otherwise  direct^  haye 
preference  on  the  calendar. 

Saprame  Court  rale  St. 

§  256.  Either  poBrty  may  give  notice  of  trial.  (Amendment  of  I'iiO 
in  itaUca) 

At  any  time  after  issue,  and  at  least  fourteen  days  before  the 
court,  either  party  may  give  notice  of  trial.  The  party  giving 
the  notice  shall  furnish  the  derk,  at  least  eight  days  before  the 
court  with  a  note  of  the  isssue,  containing  the  title  of  the  action, 
the  names  of  the  attorneys,  and  the  time  when  the  last  pleading 
was  served,  and  the  clerk  shall  thereupon  enter  the  cause  upon 
the  calendar,  according  to  the  date  of  the  issue. 

In  ike  first  judicial  district  there  need  he  hut  one  notice  of  trial 
and  one  notM  of  issue  from  either  party,  and  the  action  shall  then 
remain  on  the  calendar  until  disposed  of  and  when  called  may  he 
brought  to  trial  hy  the  party  giving  the  notice.  In  the  same  district 
the  courts  may  direct  the  employment  of  a  stenographer,  in  such  eases 
as  appear  to  them  to  require  ii,  and  may  order  the  expense  occasioned 
thereby  to  he  paid  hy  the  parties,  not  eocceeding,  hou)ever,  $5  a  day  to 
each  party. 

On  givlnf  notiee  to  general  term.— Kotee  of  iasne  for  the  general 
farm  ahaU  be  filed  eight  days  beftire  the  commancement  of  the  ooort  at  wUeh  the 
eaoaes  may  be  noticed.  The  deriE  ahaU  preparo  a  calendar  for  the  general  term, 
and  cause  the  aame  to  be  printed  for  each  of  the  jostioea  holding  the  court.  Ap> 
peals  shall  be  placed  on  the  calendar  according  to  the  date  of  the  aerrice  of  the  no- 
tice of  appeal;  and  other  caaes^  aa  of  the  time  whan  the  quastioa  to  be  rariawed 
aioaa.    \shiipreme  Ooneri  Bid^  41.) 
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_«tatlMi  ef  tlMie.— Uttdv  the  Cod%  the  day  of  terrioe  shoold  be 
aEZoioded  and  thofini  day  of  the  court  included  in  the  computation  of  time  for  aer* 
Tloe  of  notice  of  trial  Hence,  a  notice  of  trial  aenred  on  the  11th  for  the  Slrt 
bald  good.  (i>8yioaagt  ifcMyrv,  (.ffiw.  117;  Me§  401)  When  all  the  defend- 
aota  ^ipear,  bnt  only  lome  of  them  put  in  an  answer,  notice  of  trial  muet  be  given 
to  aD,  as  well  those  who  do  not  answer  as  those  who  da  (IVoey  agt  The  m.  T. 
Steam  Famed  Co^lKD.  SmUh,  S46.) 

CoarC  of  appeal** — ^In  the  court  of  appeals  either  part^  may  bring  on 
the  argument  on  a  notice  of  eight  days,  which  notice,  except  in  criminal  cases,  is  to 
be  for  the  flrat  day  of  the  term.  A  copj  of  the  notice  specifying  the  judicial  district 
in  which  the  cause  originated  is  to  be  Kimished  to  the  derk  eight  days  before  the 
fiiat  day  of  the  term.  (RyU  ^of  (he  Ccytrt  of  Avpeale,)  An  attorney  should  not 
wait  until  the  last  day  but  one  for  filing  notices  of  argument  or  issue,  before  send- 
ing to  the  cleric  to  file  for  tiie  calendar.  If  he  does  Uius  wait,  without  a  sufficient 
excuse,  and  dreumatanees  then  transpire  which  prevent  his  sendinff  his  notice  in 
•aaaon  for  the  calendar,  he  will  not  be  allowed  to  put  it  on,  whaterer  his  excuse  may 
ba  after  thai  time.  (WiBrin  agt  Aotm^  4  iBbw.  26;  ihie  wa$  a  deeiiim  i;f  ihe  cowri 
ofojppeaUn    See  Btde  29,  Supreme  Oofuri  Ruiee.) 

Mistake  In  the  day,  ^rhen  dtavefarded-— The  time  of  the  com- 
mencement of  the  circuit  courts  in  the  different  counties  in  the  state  is  a  part  of  the 
public  law,  and  must  be  presumed  to  be  known  by  all,  especially  by  the  i^^|m>/ef- 
9ion.  Thmfora^  the  aerrioe  of  a  neUee  of  triaX  in  the  usual  form  for  the  drcuil^ 
whidi  specifies  that  the  cause  will  be  brought  to  trial,  and  an  inquest  taken,  fta, 
on  the  third  TSueeday  instead  of  the  third  Mofuday  of  June,  the  appointed  first  day  of 
the  drcuit,  will  not  be  held  irregular,  espedally  where  it  is  apparent  that  the  notice 
has  not  in  fact  misled.  If  an  attorney,  upon  whom  such  a  notice  is  serred,  thiidca 
it  irregular,  or  insufficient,  he  should  immediately  return  it— he  retains  it  at  his 
periL  (TheN.  T.  Cenirai  Jne.  Co,  agt  felNy,  13  Bow.  636;  eee  8  OameeRBe;  4 
Cfom.  81 ;  3  Bow.  160.) 

IMtBilHal  of  complalat.— A  dismissal  of  the  complaint  founded  upon 
aenrice  of  trial  or  hearing,  is  irregular  if  obtained  without  pladng  the  cause  on  the 
calendar.    {Browning  agt  Paige^  1  Bow.  487.) 

§  257.  Order  of  disposing  of  issues  on  the  calendar. 

The  issues  on  the  calendar  shall  be  disposed  of  in  the  follow- 
ing  order ;  unless,  for  the  convenience  of  parties,  or  the  dispatch 
of  business,  the  court  shall  otherwise  direct : 

1.  Issues  of  fact  to  be  tried  by  a  jury ; 

2.  Issues  of  fiEU^t  to  be  tried  by  the  court; 
8.  Issues  of  law. 

In^aests.— 49ee  Bule  29,  Supreme  Court  Bulsi. 

Actions  by  the  people,  ^irlien  to  have  prefereaee.— B7 

the  laws  of  1860,  chap.  128,  page  200,  ever^  issue  of  ihct,  Joined  or  hereafter  to 
be  Joined,  in  anjr  action  brought  hj  the  attome7<«eneral  of  this  state,  pursuant  to 
Ihe  johit  repolution  of  the  senate  and  assemble  of  the  10th  day  of  April,  1848,  or 
proceedings  in  the  nature  of  a  qwf  wa/rraeao^  uall  haye  a  preference  at  the  court  at 
which  it  shall  be  noticed  for  ^ial,  orer  all  other  causes;  and  everj  case  made, 
spedal  yerdict  rendered,  and  bill  of  exceptions  taken  on  such  trial,  and  eyenr 
issue  of  law  Joined  on  the  pleadings  in  such  suit  or  proccMing,  shall  haye  a  praf* 
erence  in  the  argument  thereof,  in  any  court  where  the  same  may  be  pending, 
nils  statute  is  applicable  only  to  the  cases  prescribed  hi  the  j<^t  resolution 
referred  tO|  which  reads  as  follows:  "Besolyed,  That  the  attorney-general  be 
faistruoted  careihlly  to  inquire  and  ascertain  whether,  in  any  of  the  lands  of  this 
state  now  claimed  to  be  held  under  any  of  the  manorial  titles  referred  to  in  this  re- 
port, the  claim  of  the  present  landlords  be  open  to  Just  doubt  and  question,  and  whe- 
ther in  his  Judgment  this  state  may  Justly  and  legally  hnr  claim  to  the  title  of  the 
nme,  or  any  part  theceo(  by  escheat  or  otberwisej  and  i^  in  his  opinion,  the  title  of 
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the  present  dAiraaoti  m«7  be  jmUf  qoeetiooed,  and  the  figfal  of  tbe  atafte  to  Baeh 
landB,  or  to  eny  pert  of  the  aame,  be  estebliahed  eoeording  to  law,  tbat  he  take  aaoli 
meaaurea,  either  bj  auit  at  law  or  aaj  other  proper  prmjeedinga,  aa  will  teat  the  v»> 
lidity  of  aoch  titlea  or  claima^** 

Order  in  fflrtt  Jadlelal  district.— In  the  enpreme  courts  in  the 
fint  judicial  district,  anj  cauae  belonging  to  either  of  the  two  following  dasaea  max 
be  placed  on  a  special  drcait  calendar,  nnlen  the  trial  ia  likely  to  occupy  more  than 
one  hour.  Ist  w  here  the  action  is  on  contract,  and  the  anewer  merely  deniaa  the 
allegations  in  the  complaint,  without  aettmg  up  any  new  matter.  2d.  Where  the 
action  is  on  contract,  and  new  matter  is  aet  up  in  the  answer,  and  there  ahall  be 
reason  to  believe  that  the  defence  ia  made  only  for  the  purposes  of  delay.  To  entitle 
the  cause  to  be  placed  on  such  calendar,  the  plaintilTs  attorney  must  give  notice^ 
four  days  before  any  Monday  of  the  circuit,  that  he  will  more  on  each  Monday  to 
have  the  cauae  placed  on  such  calendar;  and  the  motion  will  be  heard  on  such 
Monday ;  and,  if  granted,  the  cause  may  be  heard  on  the  following  Friday.  If  the 
motion  be  founded  on  the  befief  titat  the  defence  ia  for  delay,  allhlaTitB  must  be 
served  at  the  time  of  such  notioei  The  plaintiflTs  attorney  muat  also  deliver  to  the 
derk  of  the  circuit  a  like  notice,  alao,  four  days  before  audi  Friday,  containing  also 
the  number  of  the  cause  on  tiie  geaedral  circuit  oriendar.  The  sanM  motion  may  be 
made  on  any  day  before,  the  judge  at  chambers,  on  a  notice  of  four  days.  K  the 
cause  shall  occupy  mora  thui  one  hour  on  the  trial,  the  trial  may  be  suapended  at 
the  discretion  of  the  courti  and  the  oaoae  be  put  down  at  the  foot  of  the  calendar. 

As  to  the  calendar  of  the  court  of  appeals,  see  ^sectloKi  13,  (ln^  and  rule  13  of 

the  court  of  appeals^  post 


Chapter  HI. — Trial  by  jury. 

Section  258.  Either  party  may  bring  issue  to  triaL 

259.  Plaintiff  to  furnish  court  with  copy  summons,  plead- 

ings^ Jkc. 

260.  General  and  special  verdicts  defined. 

261.  Verdict  in  action  for  recovery  of  specific  personal 

property  when  in  ajctionfor  recovery  of  money  only 
or  real  property,  jury  may  render  either  general 
{yr  special  verdict;  and  when  court  may  direct 
special  Jinding. 

262.  On  special  finding,  with  ^general  verdicif  former  to 

control. 
268.  In  actions  for  recovery  ofm/oney  only,  jury  to  assess 
damages. 

264.  Bntry  of  verdict. 

265,  Judgment,  when  to  be  entered. 

§  258.  Notice  of  trial     Separate  trials. 

Either  party  giving  the  notice,  may  bring  the  isaue  to  trial, 
and  in  the  absence  of  the  adverse  party,  unless  the  court,  for 
good  cause,  otherwise  direct,  may  proceed  with  his  case,  and  take 
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a  dismssal  o{  the  complauit,  or  a  yerdict  or  judgment,  as  the 
case  may  require.  A  separate  trial  between  a  plaintiff  and  any 
of  the  seyeral  defendants^  nwiy  be  allowed  by  the  court,  when- 
ever, in  its  opinion,  justice  will  thereby  be  promoted. 

la^lBesIs*— ^Inqowta  magr  b«  taken  in  actions,  <mt  of  their  order  on  the  cakn- 
dnr,  in  caaaa  in  which  they  were  heretofore  allowed  at  the  cfpemng  of  the  court,  on 
vaj  day  after  the  first  day  of  the  court,  proyided  the  intention  to  take  an  inquest 
is  expressed  in  the  noties  of  trial,  and  a  suflBcient  affidavit  of  merits  shall  not  have 
been  filed  and  served.  (Buks  ^  1847,  N<k  31 ;  6  Bm,  368;  id,  380;  2  id.  369; 
id409;  ItdL  101;  3  aM£«A,&81;l  Wend  YT;  td  78 ;  »d  287;  2td244;  fdL245; 
5tdL106;M^fi63;9»ii451;  12idl98;  18fdL656;  td 657 ;  19 id  126 ;  lJ7<m;.Pr. 
£9.  23,  26,  49,  46,  62,  206;  Arid  12  of  1849.)  {fivlb  29,  Sn^mA  Cowi  Rules,) 
But  an  inquest  cannot,  be  regularly  taken  on  the  first  day  of  a  trial  term,  unless  the 
action  is  regnlaijiy  called  on  the  c»leiidar»  (Stniih  agt  Brewf^  1  Vuer.  666.)  An 
inqoeat  may  be  taken  al  the  cironit  as  formerly  (BuU  31).  The  Code  has  not 
dMinged  the  praotice  in  this  respect.  The  affidayit  verifying  an  aoswer,  is  not  an 
affidaTil  of  merita;  and  will  not  prevent  an  inquest  at  the  circuit.  A  defendant 
nkay  swear  to  the  tmth  of  his  answer  without  belieyixi^  he  has  a  defence  on  the 
merits.    {Jonea  agt  BmM,  3  Mow.  324.) 

Affidavit  of  merits*— ^An  inquest  may  be  taken,  as  heretofore  practiced, 
in  n  suit  oommenced  under  the  Code  and  placed  on  the  calendar  of  issues  of  fact, 
for  tiial ;  unkas  the  defiuidant  files  and  serves  an  affidavit  of  merits,  as  required  by 
the  standing  rule  of  the  eomrt.  {Anderaon  agt  Eough^  1  Sand.  721.)  An  affidavit 
of  merits  to  prevent  an  inquest  if  made  by  the  attorney,  ^ould  contain  a  good  ex- 
cuse for  its  not  being  made  by  the  defendant.  {BooaeoeU  agt  Dal^  2  Cow.  681.) 
An  affidavit  of  merits  most,  in  its  phraseology,  conform  to  Uie  words  of  the  6l8t 
rule,  (old  rule  supreme  court,)  the  defendant  must  allege  tbat  *'  he  has  fliUy  and 
fairly  stated  the  case  to  his  oounseL**  It  is  not  enough  to  use  equivtdent  words. 
{Brown  agt.  3L  John,  19  Wend.  618.)  An  affidavit  of  merits  filed  at  the  circuit  held 
defective,  because  it  stated  that  the  defendant  had  a  goodd^nce,  ibc,  "(0  ^  jplotn- 
UJTs  declaration  JUed  in  this  sutL^  {JBoufe  agt  HaabrSuck,  1  How.  67  ;  eee  Meech  agt. 
CaJtkina,  4  HUl,  534 ;  Hunter  agt  Lester,  18  How.  347.)  Where  a  maker  and  hidorser 
of  a  note  are  sued  in  one  action,  an  affidavit  of  merits  by  the  maker  will  not  pre- 
vent an  inquest  against  the  indorser,  unless  it  appear  that  the  defence  of  both  is 
identical  (Clark  agt.  Parker,  19  Wend  126;  su  Ontario  Bamk  agt.  Baxter,  6  Cow. 
395 ;  see  Cutler  agt.  Big^p,  2  HUl,  509.)  One  of  the  defendants,  a  non-resident,  who 
had  been  proceeded  against  by  attachment,  fafter  the  issuing  and  return  of  execu- 
tion unsatisfied  upon  the  judgment  by  defkult,)  moved  to  be  let  in  to  defend  on  the 
merits.  The  ease  was  a  peculiar  one  in  the  respect  that  one  member  of  the  com- 
pany (defendants)  swore  against  another.  One,  the  non-resident  defendant,  affirm- 
ing, and  one,  the  managing  agent,  denying  Uiat  there  was  a  defence.  Under  these 
drcumstances,  sometfaing  more  than  the  usual  affidavit  of  merits  was  required  to 
Siutborize  the  court  to  let  in  the  defendant  to  defend.  Such  terms  and  conditions 
were,  therefore,  imposed,  that  the  plaintiflT's  rights  under  his  attachment  might  not 
.  be  put  in  jeopardy,  by  requiring  security  in  an  undertaking  that  the  defendant  pay 
any  amouni  which  the  pli^intiff  diould  finally  suooesd  in  .s^blishing  on  the  trial, 
Ac.    (Jbnsr  agt  ^  iST.  SlaU  Go.,  16  Haw.  129.) 

WbeM  BMide  by  attorney  or  ayenf  • — If  the  attorney  in  the  suit 
can  make  an  affidami  of  meritt  for  the  defendant  under  certain  drcumstances^ ' 
(which  is  conceded,)  there  is  no  good  reason  why  an  ageni  or  attorney  in  fact,  who . 
IS  specially  employed  to  defend  the  suit,  may  not  make  it  In  either  case,  the  attor- 
ney or  agent  who  makes  the  afikUivit,  must  state  an  adequate  exeuee  for  its  not  be- 
ihg  made  by  the  party,  as  where  the  defendant  is  absent  beyond  seas,  or  is  out  of 
the  state,  which  will  usually  be  deemed  sufficient  The  question  then  arises, 
whether  the  pUintiff  csn  show  by  counter  affidavit^,  that  the  excuse  made  in  such 
affidavit  of  merits,  is  not  entitled  to  credit  7  That  is,  can  an  affidavit  of  merits,  in 
any  respect,  or  in  any  particular,  be  contradicted  ?  Held^  that  the  plaintiff  is  not 
precluded  from  presenting  by  affidavits  such  facts  as  tend  to  show  that  the  exeuee 
offered  for  the  absence  of  the  defendant's  affidavit^  is  not  to  be  received.    The  affi- 
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davit  of  merits  in  tUt  etm,  wtm  held  inwfltefamt  oa  that  grooiid,  and  flia  molioii  to 
set  aside  the  inqueet  taken  after  the  filing  of  the  affidayit,  was  denied.  Bat  the 
rule  is  well  settled  that  no  affidarits  are  permitted  to  be  read  which  go  to  the  point 
of  oontrorerting  the  'immii  which  hare  been  sworn  to  oa  the  defendant'a  behalf 
sndi  as  aim  to  show  tiiat  the  defence  is  onfoonded,  Aa  (JohMon  agt  Lynch,  16 
Bow.  166.) 

On  a  motioM  to  chAngre  tM^  Teaii««— When  tiie  plaintiff  and 
defendant  reside  in  diflbrent  oonnties,  not  adjoining,  and  in  diilbrent  jodusial  distncts^ 
not  adjoining,  and  the  plainti£(  as  he  has  a  r^t  to  do,  names  in  his  coroplaint^  as 
the  place  of  trial,  the  ooontf  in  whidi  he  (the  plaintiff)  resides— the  plae$  «f  irial 
becomes  therein  Jboed,  subject  to  the  power  of  the  eoort  to  ohaiige  it;  and  until 
changed,  oS  moHcm  (at  special  term)  in  the  action,  should  be  made  in  that  diatric^ 
or  a  county  adjoining  the  one  mentioned  in  the  complaint,  ezoept  as  provided  in 
section  401,  in  reference  to  motions  in  the  first  judisial  distoict.  In  auoh  an  action, 
a  motion  to  change  the  place  of  trial  for  the  eonvenienoe  of  witnesses,  must  ba 
made,  by  the  defendant^  in  the  judicial  district,  or  a  ooun^  adjoining  the  one  desig- 
nated bjr  the  plaintiff  in  hit  oomphiinl  The  woid  "  IrtoNtf,'*  mentioned  in  section 
401,  must  be  regarded  as  applicable  only  to  the  coun^  named  a$  ih$  piace  cfiridL 
{Bang9  agt  SdSenj  13  Boiw.  168.)  On  a  motion  to  change  the  reniie,  where  the 
party  swears  ttial  he  has  a  good  deftmee  on  the  merits,  he  most  also  add  that  he  is 
advised  bj counsel  as  in  o&er  oasea  {3%pafr1woMt  agt.  Boag,  16  Mmmm,  3;  «ss 
JbftiMon  agt  Jiio^sm,  8  Omo.  14.)  An  affklavit  of  merits  (tOobnge  the  place  of  trial) 
which  stales  that  the  party  has  fhUy  and  &irly  stated  "  tte  facta  o/  ihu  case''  to  bis 
counsel,  held  suiBcient ;  and  equivalent  to  tiie  statement  that  be  has  fblly  and  fairly 
stated  **  the  case  "  to  his  counsel,  as  required  by  the  rules  of  court  {Jordam  «agt 
Chtrrieon,  6  Bow,  6.)  For  the  form  of  an  aflidavit  of  merits  on  snotion  to  ehange 
the  venue»  see  4  jETt^  64,  note;  and  eee  nake  toeedwn  126,  jp*  164. 

Wlieii  Ui^aett  reffolar*— Where  service  of  a  p^er  Is  delayed  until 
the  day  on  which  a  de&uU  mr  the  want  of  it  may  regularly  be  taken,  and  the  attor- 
ney, without  any  knowledge  of  any  service,  takes  the  defiualt  on  that  day,  it  wiH  be 
npheld  as  regular,  though  in  ihot  taken  after  the  paper  was  served.  Accordingly, 
where  an  affidavit  to  prevent  an  inquest  was  served  on  the  second  day  of  the  cir- 
ouit,  by  leaving  it  at  the  ofik)e  of  the  plamtUTs  attorney,  no  one  being  in  at  the 
timeb  and  he  took  the  inquest  a  few  moments  afterwards,  but  without  knowing  that 
the  affidavit  had  been  served ;  held,  that  his  proceedings  were  regular.  {Bramard 
agt  Hanfifrd^  6  EiUt  868.)  The  plaintiff  may  waive  a  jury  and  take  an  inquest 
before  the  court  in  a  cause  at  the  circuit,  out  of  its  regular  order  on  the  calendar, 
where  the  defendant  does  not  appear.  Jl  eeeme,  that  this  should  be  done  before  the 
Jury  are  discfaaiged  for  the  circuit  (ffamee  agt  Ikwia,  6  Sow,  118.)  When  a 
canse  is  called  in  its  regular  order  on  the  calendar,  the  defendant  has  a  right  to 
wpear,  though  no  affidavit  of  merits  has  been  filed.  (Starkweather  agt  Oarew^  1 
Wend.  T7.)  ffeld,  where  the  defendant's  moUon,  to  discontinue  the  action  on  the 
ground  of  settlement,  was  subaequently  denied,  and  he  omitted,  under  leave  then 
given,  to  move  for  leave  to  file  a  supplemental  answer  setting  up  the  fkcts  of  the 
settlement,  thai,  at  a  subsequent  circuit,  the  plaintiff  was  regular  in  taking  an  in- 
quest in  the  cause.    (Owen  agt  Mason,  18  jBov.  166.) 

WlieM  plalMtifft  011  taqveit,  required  6e  adaiit  flet-off • — 

Where,  in  an  action  for  account,  the  defendant  in  lus  answer  claims  a  specified  sum 
as  a  eet-off,  the  pUuntlfl^  without  a  reply,  cannot  notice  the  cause  at  the  circuit,  and 
take  an  inquest  for  his  whcie  ekUm,  The  reason  i%  thai  the  set-off  interpoaed  by 
the  defendant  is  new  matter,  constituting  a  eowi^ist  dawn,  which,  if  not  rtflHsd  to  by 
the  plaiotifl;  is  adrmUed  by  the  pleadings,  and  cannot  be  disregarded  on  the  inquest 
Besides,  if  the  defendant  has  no  other  defence^  he  cannot  make  an  affidavit  of 
merits  and  go  to  trial  because  his  only  defence  is  admitted  IPoUsr  agt  SfMi,  9 
Bow.  262.) 

TFIieM  plaintiff  net  alloired  to  serer.— Where^  in  a  suit  against 
the  makers  and  indoraers  of  a  promiasory  note,  one  of  the  defendants  suffered  judg- 
ment by  de&ult,  and  the  others  pleaded  the  general  issue;  hdd,  that  the  plaintiff 
was  not  at  liberty  to  sever  as  to  the  latter,  and  proceed  to  trial  against  one  only. 
(i>tetfM agt  (7Aa<^  4 as;  863 ;  Ths  PtopU  ^gc  Nme-Torh  C,  F.,  1%  Wmd.  11^) 
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Judge  naT  render  tadgment  at  circalt.— A  catiae  was  reached 
at  the  circniti  ana  called  on  for  trial  by  the  defendants ;  whereupon  the  plaintifr 
applied  for  a  poetponement,  which  was  denied.  He  then  gate  notice  of  di8(X)ntxnn- 
ance,  and  made  a  tender  of  coats.  Ten  days  afterwards^  but  during  the  same  cir* 
coit,  the  judge  at  the  drouit  made  an  order  dismiseing  the  oomplainti  with  costs, 
and  directing  an  extra  aUowanoe.  MM,  that  the  judge  had  jurisdiation  to  make 
the  latter  order.    (MaiiaU  agt  Ibrd,  U  Barb,  bit,) 

Ob|ecti«Bfl  to  Impaiielliag  Jnrf  •— When  parties  proceed  to  trial 
before  a  jury,  without  any  objeekion  as  to  the  manner  in  which  the  jury  are  sum* 
moned  or  impanelled,  it  is  too  late,  after  yerdiot,  to  make  such  objection.  {Day- 
hanh  agt  JBntm,  1  SdtL  6S1.)  The  defendant  moTed  to  set  aside  the  verdict  for 
Irregularity,  on  the  ground  that  one  of  the  juror»  upon  the  panel  had  not  been 
sifom.  Mdd,  that  such  an  omissiony  unaccompanied  by  injury  or  prejudice,  was  not 
a  ground  fi>r  setting  aside  the  Terdict  The  statute  declares  (^  It  8.  426,  g  T,  subd, 
14,)  that  a  rerdict  shall  not  be  affected  by  reason  of  any  defiiult  or  negligence  of 
any  derk  or  officer  of  the  courts  or  of  the  parties,  or  their  counsellors  or  attorneys, 
by  which  neither  party  shall  haye  been  prejudiced.  Although  the  practice  of  swear- 
ing generally  all  the  jurors  at  the  commencement  of  the  dreuit,  for  all  the  cases 
in  wliich  they  may  be  impanelled  during  the  entire  dreuit,  is  not  in  conformity 
with  the  requirements  of  the  statute^  (which  requires  each  panel  of  twelve  jurors  to 
be  Bwom  as  drawn  for  eadi  cause,)  yet  it  is  wholly  a  matter  of  form,  and  no  advan- 
tage can  be  taken  of  the  irregularity,  unless  the  ejection  is  taken  in  season  to  have- 
it  corrected.    {Hdrdenburgh  agt  Chiry,  15  How,  307.) 

l^lien  action  In  readiness  for  trial  against  several  de- 
fendants*— ^An  action  cannot  regularly  be  brought  to  trial,  until  it  is  in  such  a 
situation  that  a  final  Judgment  can  be  rendered  between  aU  (he  parUes,  It  cannot 
be  tried  in  8€ctUm»,  without  leave  of  the  court  Nor,  where  an  action  is  at  issue,  as 
against  all  of  several  defendants,  can  any  ent  of  them  give  notice  of  trial,  and  upon. 
the  ftdlure  of  the  olaintiff  to  appear,  take  a  judgment  against  him  by  default  The 
cause  must  not  only  be  in  readiness  for  trial  as  between  all  the  parties  to  the  action, 
but  it  must  also  have  been  noticed  for  trial  by  all  the  defendants  who  have  a  right, 
to  appear  on  the  trial  and  move  for  judgment  against  the  plaintiff.  Where  the 
eanse  has  not  been  noticed  for  trial  by  the  plaintifll  and  but  one  of  several  defend- 
ants who  has  appeared  and  answered  has  noticed  it,  no  effectual  trial  can  be  had. 
Of  course  the  pliuntiff  cannot  be  forced  to  trial  in  such  a  case.  If  there  be  several 
defendants  who  are  each  entitled  to  notice  of  trial,  aJl  must  have  notice  before  the 
plaintiff  can  move  on  the  triaL  On  the  other  hand,  all  the  defendants  must  have 
given  notice  of  trial  to  the  plaintiff  before  any  of  them  can  move  the  trial  as  against 
the  plaintiff.  If  a  plaintiff  feil  to  prosecute  his  action  against  several  defendants 
with  diligence,  one  ef  such  defenduits  may,  in  a  proper  case  and  upon  motion  for 
that  purpose,  have  i^e  action  dismissed  as  against  him,  leaving  it  to  stand  agidnst 
the  other  defendants.  In  sudi  case,  a  notice  of  trial  will  be  of  no  avail,  unless  given 
by  all  the  defendants  who  are  parties  to  the  issues  to  be  tried.  Where  the  defendant 
aUegee  in  his  answer  that  *' there  is  another  action  now  pending  between  the  same 
parties  for  the  same  identioal  cause  of  action  mentioned  in  the  complaint  in  this 
action,'*  it  is  suffidentiy  definiU  and  eeriain,  ( Waird  agt  Dewey^  12  Bow,  193.)  It 
seems,  that  the  correct  practice  at  the  dreuit  should  be,  to  lay  out  of  the  case  all  the 
irrelevant  allegations,  as  well  as  the  immaterial  issues  contained  in  the  pleadings, 
and  hold  the  parties  to  trial  upon  the  material  issues  or  points  in  the  case  (if  any 
■re  left).    (ib«  agt  iTimi;  8  Bow.  12.) 

Beiectlon  off  erldence. — ^Evidence  offered  in  support  of  immaterial 
inues,  may  be  rejected  on  the  trial,  although  not  objected  to  by  the  other  party. 
{Coming  agt  Corning^  2  8di.  97.)  i'acts  constituting  a  defence,  but  showing  in 
their  tendency  that  the  plaintiff  never  had  any  cause  of  action,  cannot  be  given  in 
evidence  on  the  trial  under  a  general  denial,  nor  unless  such  fects  are  alleged  in 
the  answer.  (OiAm  agt  ^^anOer,  1  IHier,  266.^  It  rests  wholly  in  the  discretion  of 
the  judge  who  tries  a  cause,  whether  he  will  permit  the  pleadings  to  be  read 
to  the  jury.  Where  the  issues  raised  upon  the  pleadings  are  irrelevant  or  immate- 
rial, the  judge  is  not  bound  to  submit  them  to  the  determination  of  the  jury,  and  may 
therefore  withhold  from  the  jury  the  pleadings  in  which  they  are  contained.  ( Wir 
hi  agt  Ibrre$if  2  Ihur  310.)    It  rests  in  the  discretion  of  the  judge  at  the  trial  to 
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labmit  eoch  qoeitioiiB  to  the  Jutj  m  h«  thinks  proper.  {Forrml  ftgt  Jbmea^  2  Abb. 
146.)  It  is  not  error  for  the  judge  on  the  trisl  to  allow  a  yaxj,  when  thej  retir* 
to  deliberate  upon  their  yerdlct,  to  take  with  them  any  papen  which  were  read  In 
evidence  on  the  trial    (Emolawd  agt  WiSetts,  5  8eUk  170.) 

ReTle^riBY  trial  by  a  Indye.— When  a  caoae  is  tried  hj  a  jn^ge, 
without  ft  Jury,  it  cannot  be  referred  to  the  general  term  for  its  decision  primarily 
upon  matters  of  fact  or  matters  of  law.  The  only  mode  of  obtaining  a  review  of  any 
decision  on  such  a  trial,  whether  during  its  progress  or  at  its  oloee^  Is  by  an  appeeJ 
under  section  348  of  the  Oodeu    (iftiflory  agt  Wood^  14  Btw,  67.) 

§  259.  Plaintiff  to  fumvik  court  mih  copy  of  summons^  pleads 
inffSf  Jkc. 

When  the  issue  shall  be  brought  to  trial  by  the  plaintiff  he 
shall  furnish  the  court  with  a. copy  of  the  srunmons  and  plead* 
ing  with  the  offer  of  defendant,  if  any  shall  have  been  made. 
When  the  issue  shall  be  brought  to  trial  by  the  defendant^  and 
the  plaintiff  shall  neglect  or  refuse  to  Aimish  the  court  with  a 
copy  of  the  summons  and  pleadings  and  the  offer  of  the  defendant, 
the  same  may  be  furnished  by  the  defendant. 

§  260.  General  and  special  verdicts  defined* 

A  general  verdict  is  that  by  which  the  jury  pronounce  gene- 
rally upon  all  or  any  of  the  issues,  either  in  &yor  of  the  plain- 
tiff  or  defendant  A  special  verdict  is  that  by  which  the  jury 
find  the  &cts  only,  leaving  the  judgment  to  the  court. 

Specla.1  Terdlct.-*A  special  verdiot  must  state  the  ftets  proved,  not  the 
evidence  given  to  prove  the  facts,  and  must  not  leave  the  faots  to  be  made  out  by 
argument  and  inference.  (Birekktad  agt.  Brawn,  6  ffiU,  634;  f^Ukr  agt  Vtm 
Oeiaen^  4  HtU^  171.)  A  special  verdict  or  finding  of  a  Judge  in  the  nature  of  a  spe- 
cial verdict  where  trial  bj  Jury  is  waived,  should  find  all  £he  conclusions  of  fliot,  so 
as  to  leave  nothing  for  farther  determination  except  questions  of  law.  (Sitson  agt 
Barrett^  2  Gom.  406.)  It  is  not  neoessaiy  that  a  spedal  verdict  should  contain  haU 
admitted  by  the  pleadings.  Such  facts,  together  with  the  facts  fi>und  by  the  jury, 
oonstitute  a  proper  sul^jCK^  for  consideration  upon  appeaL  (Bario  agt.  JBimrwif  4 
sad.  483.) 

General  verdlctr— An  omission  by  the  derk  to  swear  one  of  the  Jurors  on 
the  panel,  does  not  render  the  verdict  irregular,  where  it  is  not  shown  that  the  party 
has  been  injured  or  prejudiced.    {ffard$iiwrgh  agt  OrarVi  15  Bow,  807.) 

§  261.  Verdict  in  action  for  recovery  of  specific  personal  prop- 
ertt/j  when  in  action  for  recovery  of  money  oidy^  or  real  property^ 
jury  may  render  either  general  or  special  verdict;  and  when  court 
may  direct  special  finding. 

In  an  action  for  the  recovery  of  specific  personal  property,  if 
the  property  have  not  been  delivered  to  the  plaintiff  or  the. 
defendant  by  his  answer  claim  a  return  thereof  the  jury  shall 
assess  the  value  of  the  property,  if  their  verdict  be  in  favor  of 
the  plaintiff,  or  if  they  find  in  fi&vor  of  the  defendant,  and  that 
he  is  entitled  to  a  return  thereof;  and  may  at  the  same  time 
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assess  tlie  damages,  if  any  are  claimed  in  the  complaint  or  an- 
swer,  which  the  prevailing  party  has  sustained  by  reason  of  the 
detention  or  taking  and  withholding  such  property. 

In  every  action  for  the  recovery  of  money  only,  or  specific 
real  property,  the  jury,  in  their  discretion,  may  render  a  general 
or  special  verdict  In  all  other  cases  the  court  may  direct  the 
jury  to  find  a  special  verdict  in  writing,  upon  all  or  any  of  the 
issues ;  and  in  all  cases  may  instruct  them,  if  they  render  a 
general  verdict,  to  find  upon  particular  questions  of  fact,  to  be 
stated  in  writing,  and  may  direct  a  written  finding  thereon.  The 
special  verdict  or  finding  shall  be  filed  with  the  derk,  and  en- 
tered upon  the  minutes. 

PoMesslon  off  personal  properly*— In  an  action  for  the  recoveiyof 
posneasion  of  personal  property,  a  demand  and  refusal  are  necessary,  where  the  de- 
fendant becomes  possessed  of  the  property  by  the  delivery  of  the  wrongdoer,  and 
merely  detains  it  And  this  is  applicable  to  a  defendant  in  possession,  wlio  is 
assignee  of  the  wrongdoer,  in  trust  for  creditors.  (FvUer  agt.  Lewis,  13  How,  219.) 
In  actions  to  recover  personal  property  and  damages  for  its  detention,  a  general 
yerdict  is  proper.  Ist.  Where  there  has  not  been  a  delivery  of  the  property  to  the 
plaintiff^  and  the  answer  does  not  deny  the  value  of  the  property  claimed  to  be  as 
stated  in  the  complaint  2d.  Where  the  property  has  been  delivered  to  the  plaix^tifT, 
and  the  answer  does  not  daira  a  delivery.  Where  the  complaint  fixes  the  value  of 
the  property  at  a  certain  sum,  and  the  answer  does  not  deny  it,  the  amount  thus 
fixed  by  the  complaint  is  to  be  taken  as  the  true  value.  (Archer  agt  Boudinot^  1 
Code  Rep.  K,  S.  372.)  In  rqplenn^  where  a  plea  of  property  is  interposed  as  well,.a8 
a  plea  of  non  eqrit,  a  verdict  for  the  plaintiff  upon  the  latter  plea  determines  nothing 
between  the  parties  except  the  taking,  and  the  plaintiff  is  not  entitled  to  recover 
unless  the  other  issue  be  also  found  for  him.  Where  the  jury  found  for  the  plaintiff 
on  the  plea  of  non  cepii,  but  assessed  no  damages,  and  on  the  plea  of  property,  found 
that  it  was  not  in  the  defendant,  but  did  not  find  it  in  the  plaintiff^  it  woe  held,  that 
the  verdict  was  defective  in  substance,  and  that  the  court  was  not  authorized  to 
amend  it  by  adding  nominal  damages  to  the  finding  of  the  jury.  {Bemus  agt.  Be^ 
fnati,  3  Wffnd  667.)  In  the  same  case  (7  Cow,  29,)  the  jury  found  a  general  verdict 
for  tiie  plaintiff  The  circuit  judge,  after  the  jury  had  separated,  ordered  the  verdict 
to  be  amended  by  adding  six  cents  costs,  and,  on  a  motion  for  a  new  triiU,  the 
ooort  in  term,  allowed  the  verdict  to  be  fiirther  amended  by  adding  six  cents  da- 
mages, lu  an  action  for  the  entry  upon  and  injuries  to  real  property,  the  title  was 
put  in  issue  by  the  pleadings — and  the  jury  found  the  title  to  the  property  in  the 
defendant,  but  also  found  thirt  the  plaintiff  was  entitled  to  recover  fifty  cents  for  the 
conversion  of  certain  personal  property  of  the  plaintiff^  found  on  the  premises;  hdd^ 
that  the  plaintiff  was  noi  eniiQ/ed  to  costs  under  section  304  of  the  Code.  It  was  not 
a  "  reoovery  ^  by  the  plahitiff  within  the  meaning  of  that  seetionK  (Burhans  agt 
T&A^  t  Bino.  74.) 

Amendmeiit  off  Terdlet« — ^The  verdict  of  a  jury  may  be  amended  or 
corrected  so  as  to  conform  to  the  facts,  where  there  is  no  doubt  as  to  such  facts, 
either  by  certificate  of  the  judge  or  otherwise,  and  of  the  real  intentions  of  the 
Juiy.  Where,  however,  the  slightest  doubt  exists  as  to  what  transpired  on  the 
trisJ,  or  if  any  exist  that  the  whole  case  has  been  disposed  of  by  the  court  and  jury, 
an  amendment  should  not  be  allowed.  Where  two  issues  were  tried,  one  having 
been  disposed  of  by  the  decision  of  the  judge,  and  the  other  submitted  to  and  passed 
upon  by  ^e  jury:  hdd^  that  it  being  proper  and  the  evident  intention  of  the  jury 
under  the  (Urection  of  the  judge,  to  find  upon  both  issues,  in  order  to  make  a  com- 
plete record,  it  was  proper  for  the  judge  to  allow  an  amendment  of  that  kind.  (Atr- 
Aofif  agt  TibbUs,  7  Bow.  21 ;  and  ses  Beekman  agt  Bemm,  7  Cow.  29.)  After  a  ver^ 
(^  is  received,  the  jurors  may  be  examined  by  the  poll  and  either  of  the  jurors 
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ma7  disagree  to  the  verdict  [BUkckky  a^  ShMn^^,  Y  JoHkl  3S.)  A  paity  agmioflt 
whom  a  verdict  is  declared  has  an  absolute  right  to  poll  the  jury  at  any  time  befcxe 
the  verdict  is  entered.    (Lobar  agt  iCZopJtn,  4  Com,  647,  and  casta  there  died.) 

Alloivance  off  Interest.— It  is  not  withfai  the  discretion  of  the  jury  to 
allow  interest  or  not    The  plahitiff  in  every  proper  case  is  legally  entitled  to  in- 
terest   {Dana  agt.  Fiedler,  2  Keman,  40;  Anowifmom,  1  •ToAm.SIS.)    A  sam  of 
money  payable  by  an  instrument  in  which  interest  isnotmentiosed  and  which  does 
not  specify  any  time  of  payment,  or  that  the  payment  is  to  be  made  on  demand, 
draws  interest  ttom  the  date  of  the  instrument    (Pitrdy  agt  Fhd^  I  Kern,  406.) 
On  the  question  of  interest  I  think  the  court  erred.    Interest  is  always  properly 
chargeable  when  there  is  either  an  express  or  implied  agreement  to  pay  it    {Meech 
agt  3imii\  7  Wmd  318;  eeeReid  agt  The  Jieneaelaer  GUu§  Works,  3  Cow,  393; 
Van  Beuren  agt  Van  GaasbedCj  4  Cow,  496 ;  Lord  agt  The  Mayor,  dkc,  of  New- 
Torht  3  HiU^  426.)    On  a  bond  conditioned  to  indemnity  the  obligee  against  moneys 
which  he  may  be  compelled  to  pay  for  a  third  person,  the  obligee,  in  an  action  upon 
it,  may  recover  the  moneys  which  he  may  be  compelled  to  pay  to  the  amount  of 
the  p^ialty,  together  with  interest  upon  the  amount  as  damages  for  the  detention. 
(Lyon  agt  Ckurk,  4  Seld.  148;  see  The  People  agt  Oaine,  1  John.  343;  Smedes  agt. 
ffoiaUng,  3  Caines,  48.)    Interest  is  allowable  in  an  action  of  covenant,  for  a  certain 
sum  due  for  rent,  andjwyable  in  money.    (Clark  agt  Barkw,  4  John.  183 ;  see  Liv- 
ingston agt  MiUer,  1  Keman,  80.)    In  actions  of  trespass  for  taking  the  goods  of  the 
plaintiff;  as  well  as  in  trover,  the  Jury  may  allow  interest  on  the  amount  ftom  that 
time  te  the  Judgment,  by  way  <^  dainagee.    (Seals  agt  Cfuemsey,  8  Johns.  446 :  see 
Wilson  agt  Conine,  2  Johns,  ISO;  BiaseU  agt  Hophins,  4  Cow.  53;  Byde  agt  8tow^ 
7  Wend.  354;  Baker  agt.  Wheder,  8  Wend.  505.) 

Interest  on  legacies* — Legacies  are  not  payable  untQ  after  the  expira- 
tion of  a  year  from  the  granting  of  letters  testamentary,  unless  the  wffl  direots  them 
to  be  sooner  paid.  Nor,  unless  the  will  so  directs^  does  a  legacy  draw  interest  be- 
fore it  becomes  legally  payable.  To  authorise  the  pavment  of  interest  on  a  legacy 
ftom  the  time  of  the  testator's  death,  in  the  absence  of  any  express  direction  in  the 
wUl,  his  intention  to  that  effect  should  clearly  appesr.  (Bradner  agt  FoMOmer,  2 
Kernan,  4720 

As  to  doable  or  treble  damages  under  a  statute. — In  an 

action  of  trespass,  under  the  stakUe  giifing  trdle  damages,  Judgment  will  be  rendered 
for  ireUe  the  amount  of  ihe  damages  found  ly  the  jury.  6o  hdd  in  a  case  where  the 
jury  assessed  sinifie  damages  only.  Where  a  court  of  common  pleas  refbsed  to  ren- 
der Judgment  for  treble  the  amount  found  by  the  Jury,  and  suoh  fact  was  stated  upon 
the  record,  a  writ  of  error  was  entertained,  and  the  judgment  of  the  common  pleas 
was  reversed,  and  judgment  rendered  for  ireiNe  dasnages.  (King  agt  Eavens,  25 
Wend.4.20',  atid  see  Livingston  ^s^  Flainer,  I  Cow.  175;  Brown  sigLBristolfl  Cow, 
176.) 

As  to  sereranee  off  damages. — (See  BoTum  agt  Jhylor  and  eases 
there  cUed,  6  Cow.  813.)  In  an  action  for  a  tort  against  two^  or  more,  the  damages 
are  not  divisible;  should  the  iuzy  enoneousfy  assess  different  amounts  against  the 
defendants,  the  plidntiff  should  have  Judgment  against  all  who  are  convicted  for  the 
largest  amount  found  against  any  one.  V^^  Agt  Finch,  1  Kern,  128 ;  Mt  Bohun 
agt.  Taylor,  6  Cow.  313 ;  Knickerbocker  agt  Bawes,  8  Cow.  Ill;  Van  Schaick  agt  Trot, 
ter,  6  Cow.  699,  and  cases  there  died;  Oarrtig^0omai,9  Wend.  650,  and  oases  there  eUed.) 

See  sections  275,  276  sod  277,  post,  and  notesi 

§  262.  On  special  finding  ioiSi  general  verdi^ 

Where  a  special  finding  of  facts  shall  be  inconsistent  with  the 
general  verdict,  the  former  shall  control  the  latter,  and  the  cotirt 
shall  give  judgment  accordingly. 

§  268.  In  actions  fcfr  recovery  of  money  onh/y  jury  to  assess  dam- 
ages. 
When  a  verdict  is  found  for  the  plaintiff  in  an  action  for  the 
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recoyeiy  of  money,  or  for  the  defendant  when  a  set-off  for  the 
recoverj  of  money  is  established,  beyond  the  amount  of  the 
plidntiff's  claim  as  established,  the  jury  must  also  assess  the 
amount  of  the  recovery ;  they  may  also,  under  the  direction  of 
the  court,  assess  the  amount  of  the  recovery  when  the  court  give 
judgment  for  the  plaintiff  on  the  answer.  If  a  set-off,  established 
at  the  trial,  exceed  the  plaintiff's  demand  so  established,  judg- 
ment for  the  defendant  must  be  given  for  the  excess;  or  if  it 
appear  that  the  defendant  is  entitled  to  any  other  affirmative 
relief,  judgment  must  be  given  accordingly. 

§  264.  Entry  ofverdid. 

Upon  receiving  a  verdict,  the  clerk  shall  make  an  entry  in  his 
minutes,  specifying  the  time  and  place  of  the  trial,  the  names  of 
the  jurors  and  witnesses,  the  verdict,  and  either  the  judgment 
rendered  thereon,  or  an  order  that  the  cause  be  reserved  for  ar- 
gument or  further  consideration.  If  a  different  direction  be  not 
given  by  the  court,  the  clerk  must  enter  judgment  in  conformity 
with  the  verdict  If  an  exception  be  taken  it  may  be  reduced 
to  writing  at  the  time,  or  entered  in  the  judge's  minutes  and 
afterwards  settled  as  provided  by  the  rules  of  the  court,  and  then 
stated  in  writing  in  a  case,  or  separately,  with  so  much  of  the 
evidence  as  may  be  material  to  the  questions  to  be  raised,  but 
need  not  be  sealed  or  signed,  nor  need  a  bill  of  exceptions  be 
made.  K  the  exceptions  be  in  the  first  instance  stated  in  a  case, 
and  it  be  afterwards  necessary  to  separate  them,  the  separation 
may  be  made  under  the  direction  of  the  court,  or  a  judge  thereof. 
The  judge  who  tries  the  cause  may,  in  his  discretion,  entertain 
a  motion  to  be  made  on  his  minutes  to  set  aside  a  verdict  and 
grant  a  new  trial  upon  exceptions,  or  for  insufficient  evidence, 
or  for  excessive  damages ;  but  such  motion  in  actions  hereafter 
tried,  if  heard  upon  the  minutes,  can  only  be  heard  at  the  same 
term  or  circuit  at  which  the  trial  is  had.  When  such  motion  is 
heard  and  decided  upon  the  minutes  of  the  judge,  and  an  appeal 
is  taken  from  the  decision,  a  ease  or  exceptions  must  be  settled 
in  the  usual  form,  upon  which  the  argument  of  the  appeal  must 

be  had. 

Exceptions  after  Jndgmeiit* — Exoeptkms  to  a  decision  of  the  judge 
filed  after  notice  of  tibe  judgment,  allowed  to  be  incorporated  into  the  record.  {OH- 
ckriei  agt  Stevenson^  7  Bow,  276.) 

Exceptions  must  be  separaleljr  stated.--Since  the  enactment  of 
the  Code  of  Prooednre  it  is  not  requisite^  in  order  to  review  qaeations  of  law  arisiDg 
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upon  tbe  trial,  that  the  ezeeptioni  tak^i  ahould  be  ngned  or  sealed  hj  the  jtutice 
before  whom  the  trial  waa  had,  or  that  a  bill  of  exceptions  be  made,  wlien  on  ap- 
peal to  this  eourt,  it  appears  by  the  return  tiiat  the  exceptions  were  taken  at  the 
trial  and  separately  stated,  it  is  not  necessary  that  they  should  be  authenticated  by 
the  justice  who  tried  the  cause,  or  the  court  below.  But  when  the  exceptions  are 
in  the  first  instance  stated  in  a  case  containing  matter  not  necessary  to  present  the 
legal  questions  arising  upon  them,  the  party  desiring  a  review  in  this  court  should 
procure  the  exceptions  to  be  separated  from  the  case  by  or  under  the  direction  of 
the  court  below,  or  a  justice  thereof  If  it  does  not  appear  from  the  return  either 
that  the  exceptions  were  in  the  first  instance  stated  separately,  or  that  they  were 
separated  from  the  ease  in  which  they  were  originally  stated  under  the  direction  of 
the  court  below  or  a  judge  thereof,  the  app^  to  this  court  will  be  dismissed. 
(Zabriakie  agt  Smiihf  1  Keman^  606.)  Exceptions  were  taken  at  the  trial,  by  both 
parties,  upon  which  they  had  a  right  to  be  heard  upon  a  motion  for  a  new  trial. 
The  plaintiff  had  a  rerdiet,  which  the  judge  directed  to  be  taken  subject  to  the 
opinion  of  the  court  at  general  term :  and  the  court,  at  general  term,  rendered 
judgment  for  the  defendant.  Eeldt  that  the  judgment  must  be  reversed  as  for  a 
mistrial,  and  a  new  trial  granted,  though  the  judgment  appeared  from  the  case  to 
be  correct  upon  the  merits.  {OM  agt  ComUhj  16  N,  K  R  602 ;  and  see  Burr  agt. 
Broadway  Ina.  Co,,  uL  267 ;  OUberi  agt.  Beach,  id,  480.) 
See  notes  to  sections  266  and  268. 

§  265.  Judgment,  when  to  be  entered, 

A  motion  for  a  new  trial,  on  a  caae  or  exceptions,  or  other- 
wise, and  an  application  for  judgment  on  a  special  verdict  or 
case  reserved  for  argument  or  further  consideration,  must  in  the 
first  instance  be  heard  and  decided  at  the  circuit  or  special  term, 
except  that  when  exceptions  are  taken,  the  judge  trying  the 
cause  may,  at  the  trial,  direct  them  to  be  heard  in  the  first  in- 
stance at  the  general  term,  and  the  judgment  in  the  meantime 
suspended,  and  in  that  case  thej  must  be  there  heard  in  the  first 
instance  and  judgment  there  given.  And  when  upon  a  trial  the 
case  presents  only  questions  of  law,  the  judge  may  direct  a  ver- 
dict subject  to  tbe  opinion  of  the  court  at  tbe  general  term,  and 
in  that  case  the  application  for  judgment  must  be  made  at  the 
general  term.  Every  judgment  rendered  upon  a  verdict  taken 
subject  to  the  opinion  of  the  court  at  a  general  term  may  be 
reviewed  by  the  court  of  appeals  in  the  same  manner  and  with 
the  like  effect  as  if  exceptions  had  been  duly  taken  at  the  proper 
time;  provided,  it  shall  appear  by  the  return  that  questions  of 

law  were  involved  in  the  rendition  of  the  judgment. 

modes  of  proceeding  to  revieiv^  a  trial  by  Jury,  the  court, 
and  by  referees*— As  the  Code  now  stands  (amendment  of  1852^  two  roodse 
of  proceeding  to  obtain  a  reriew  of  a  trial,  are  prescribed.  The  one  is  applicable 
exclusively  to  trials  hj  jurj :  the  other  to  trials  by  the  court  or  by  referees.  1  hey 
are  entirely  distinct  ftt>m  each  other.  In  the  case  of  a  trial  by  jury»  the  review 
most  first  be  had  before  jxxdfsment  at  the  circuit  or  special  termi  for  a  new  trial ;  and 
this  decision  may  be  reviewed  on  appeal  at  the  general  term.  In  the  case  of  a  trial 
by  the  court  or  referees,  either  upon  questions  of  fiict  or  of  law,  no  review  can  be 
had  until  a/^ Judgment,  and  then  only  upon  appeal  under  section  848  of  the  Code. 
{Watson  agt  Seriven^  7  Bow,  9.)    Where  a  dedsion  of  tiie  case,  or  biU  of  ezcep- 
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nous  at  fhe  speclil  teim,  vfll  not  be  likely  to  terminate  the  eaaae  from  the  nature 
of  the  qoestionB  of  law,  or  the  amoont  involred,  the  same  will  be  ordered  to  be 
heard  in  the  fint  inatanoe  at  the  general  term,  on  auitable  terms  for  the  security  of 
the  party  who  obtained  the  verdiot.  Eepeeially  will  thia  be  ordered  where  there 
are  exoepftiona  on  points  ruled  adTersely  al  the  trial  'Where  the  party  movea  to 
aet  aside  the  Terdiot  as  against  oTidence,  as  well  as  on  exceptions,  that  circumstance 
will  not  i^OTent  the  order  from  being  made.  (Iforria  agt  Bnnc^r,  1  Sand.  701.) 
To  entitle  a  party  appellant  to  roTiewany  questions,  either  offset  or  of  law,  arising 
upon  a  trial,  or  npon  the  decision,  where  the  action  is  tried  by  the  court  without  a 
jury,  or  by  a  referee,  a  ease  or  exapHona^  which  is  the  same  thing  under  the  Code, 
reipilarly  settled  and  filed,  and  made  a  part  of  the  papers  presented  to  the  court,  is 
indiapenaable.  A  Judgment  record  is  not  a  case,  nor  a  bib  of  exceptions,  unless  a 
esse  or  exceptions  has  been  made  and  settled,  and  made  a  part  of  it  The  excep* 
tiona  which  properly  constitute  a  part  of  the  judgment  roll,  according  to  section  281 
of  the  Code,  are  the  case  or  exceptions  provided  for  by  section  268 ;  and  these 
exceptiona  after  they  are  made,  are  to  be  settled  and  ffled  witbhi  ten  days  after 
settlement  {GonoUy  agt  CkmoUy^  16  Bow,  224.)  Whether,  by  the  amendment, 
of  aection  265,  in  1852,  requiring  motions  for  new  trials  on  exceptions,  kc,  in  the 
first  instance,  to  be  heard  and  decided  at  Ihe  circuit  or  special  term,  instead  of  a 
special  term,  changing  it  fh>m  the  indefinite  to  the  definite  article,  was  not  inteoded 
to  prevent  an  appeal  fh>m  one  judge  to  another  in  the  same  court,  quere  f  {Byk 
agt  Earrinifton,  14  Eow.  69.)  Where  a  caose  is  tried  at  the  circuit  and  exceptions 
are  taken  to  the  charge  of  the  Judge,  and  judgment  ia  entered  up,  anoiher  judge 
sitting  at  special  term  has  no  juriadkHan  to  hear  a  motion  for  a  new  trial  on  such 
exceptions  solely.  One  judge  cannot  reylew,  and  perhaps  roTerse,  the  opinions  of 
one  of  hia  bret^n  baring  precisely  the  same  authority  as  himself.  The  remedy 
of  the  nnsuceeasfVil  party,  after  a  final  Judgment  at  the  circuit,  is  an  application  for 
a  new  trial  at  the  general  term,  by  a  regular  appeal  in  the  mode  preecribed.  The 
judge  holding  the  circuit  may,  before  rendering  final  judgment,  hear  farther  argu- 
ment, and  grant  a  new  trial,  if  upon  more  mature  reflection  it  should  appear  proper, 
or  send  the  case  directly  (without  final  Judgment)  to  the  general  term.  {Jackeon 
agt  Ibaeit,  17  How.  453.) 

Caeet  Im  wMeli  caiuM  tried  by  a  Jury  may  be  taken  to 
general  term  In  f  Irtt  Instance*— A  party  is  not  entitled  to  a  new  trial 
on  the  ground  of  eurpriee^  because  the  opposite  party  and  his  counsel,  on  the  trial, 
led  him  to  beliere  that  certain  facts  material  to  the  defence  would  be  admitted,  or 
not  disputed ;  and  by  reason  thereof  he  did  not  introduce  any  erldence  upon  such 
IkstSL  So  long  as  the  conduct  of  the  opposite  party  and  his  counsel,  in  the  matter, 
isf^  firom  fhtud  or  nositive  stipulation,  it  forms  no  ground  for  a  new  trial,  although 
it  might  haye  mialei  It  is  a  oourse  the  party  misled  volunteered  to  pursue.  Un- 
der the  Code,  as  it  now  reads,  a  judge  at  the  circuit  has  no  authority  for  sending  a 
cause  on  a  ease  to  the  general  term  oefore  Judgment  There  are  but  two  instances 
where  a  cause  tried  before  a  jury  can  be  taken  to  the  general  term  before  Judgment : 
FinL  Where  exceptions  are  taken,  the  Judge  may,  at  the  trial,  direct  them  to  be 
heard,  in  the  first  instance,  at  a  general  term,  and  Judgment  must  there  be  giren. 
Second.  Where,  upon  trial,  the  case  presents  only  questions  of  law,  the  judge  may 
direct  a  verdict  subject  to  the  opinion  of  the  court  at  general  term,  where  applica- 
tion for  judgment  must  be  made.  In  all  other  cases,  judgment  must  be  entered  in 
e^nformity  to  the  verdict  at  the  circuit,  on  the  direction  of  a  single  iudge.  ( Code, 
%  264.)  And  moUonsfor  anew  tridlf  on  a  case  or  exceptions,  or  otherwise,  must, 
except  as  above  stated,  in  the  first  instance,  be  heard  and  decided  at  the  circuit,  or 
special  term.  (Code,  g  266.)  {Taylor  agt  ffarloWj  11  Eow.  285.)  The  judge  at  the 
circuit  is  not  authorised  to  direct  that  the  motion  for  a  new  trial  upon  exceptions, 
be  heard,  in  the  first  instance,  at  a  general  term,  and  at  the  same  time  allow  the 
prevailing  party  to  proceed  to  Judgment  upon  the  decision  at  the  circuit.  If  be  wiU 
order  the  case  to  be  heard  at  a  general  term,  in  the  first  instance,  he  roust  also  direct 
the  enlering  of  Judgment  to  he  suepended  untU  such  heaHng.  R  seems^  that  an  entrv 
by  the  derk  in  the  minutes,  that  "the  court  directed  that  the  exceptions  be  heard, 
in  the  first  instance,  at  a  general  term,"i^ould  be  construed  to  operate  as  a  stay. 
{Bocea  agt  Snyder,  12  ffaw.  286.)  Injury  trials,  but  in  no  other  cases,  a  judge  is 
authorized  (§  265)  to  direct  **  the  judgment  in  the  meantime  to  be  suspended,"  or  a 
verdict  to  be  taken  '*sabJeot  to  the  opinion  of  iSba  ooort  at  a  general  term.*'    And 
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upon  the  trial,  that  the  exeeptioni  taken  ahould  be  signed  or  sealed  bj  the  joadoe 
before  whom  the  trial  was  had,  or  that  a  bill  of  exceptionB  be  made.  When  on  ap- 
peal to  this  eourt,  it  appears  by  the  return  that  the  ezceptioDs  were  taken  at  the 
trial  and  separately  stated,  it  is  not  necessary  that  they  should  be  authenticated  l^ 
the  justice  who  tried  the  cause,  or  the  court  below.  But  when  the  exceptions  are 
in  the  first  instance  stated  m  a  case  containing  matter  not  necessary  to  present  the 
legal  questions  arising  upon  them,  the  party  desiring  a  review  in  this  oourt  should 
procure  the  exceptions  to  be  separated  from  the  case  by  or  under  the  direction  of 
the  court  below,  or  a  justice  thereo£  If  it  does  not  appear  from  the  return  either 
that  the  exceptions  were  in  the  first  instance  stated  separately,  or  that  they  were 
separated  from  the  ease  in  which  they  were  originally  stated  under  the  direction  of 
the  court  below  or  a  Judge  thereof,  the  app^  to  this  oourt  will  be  dismissed. 
(Zdbriakie  agt  SmUh^  1  Keman^  606.)  Exceptions  were  taken  at  the  trial,  by  both 
parties,  upon  which  they  had  a  right  to  be  heard  upon  a  motion  for  a  new  triaL 
The  plaintiff  had  a  rerdict,  which  the  judge  directed  to  be  taken  subject  to  the 
opinion  of  the  court  at  general  term :  and  the  court,  at  general  term,  rendered 
judgment  for  the  defendant  JSeid^  that  the  judgment  must  be  reversed  as  for  a 
mistrial,  and  a  n^w  trial  granted,  though  the  judgment  appeared  from  the  caje  to 
be  correct  upon  the  merits.  ( Oo6b  agt  Cornish^  16  N.T.  R  602 ;  and  see  Burr  agt 
Broadway  Ina.  Co,,  id,  267 ;  GiSberi  agt  Beach,  id,  480.) 
See  notes  to  sections  265  and  268. 

§  265.  Judgment,  when  to  be  entered. 

A  motion  for  a  new  trial,  on  a  case  or  exceptions,  or  other- 
wise, and  an  application  for  judgment  on  a  special  verdict  or 
case  reserved  for  argument  or  further  consideration,  must  in  the 
first  instance  be  heard  and  decided  at  the  circuit  or  special  term, 
except  that  when  exceptions  are  taken,  the  judge  trying  the 
cause  may,  at  the  trial,  direct  them  to  be  heard  in  the  first  in- 
stance at  the  general  term,  and  the  judgment  in  the  meantime 
suspended,  and  in  that  case  thej  must  be  there  heard  in  the  first 
instance  and  judgment  there  given.  And  when  upon  a  trial  the 
case  presents  only  questions  of  law,  the  judge  may  direct  a  ver- 
dict subject  to  the  opinion  of  the  court  at  tbe  general  term,  and 
in  that  case  the  application  for  judgment  must  be  made  at  the 
general  t«rm.  Every  judgment  rendered  upon  a  verdict  taken 
subject  to  the  opinion  of  the  court  at  a  general  term  may  be 
reviewed  by  the  court  of  appeals  in  the  same  manner  and  with 
the  like  effect  as  if  exceptions  had  been  duly  taken  at  the  proper 
time;  provided,  it  shall  appear  by  the  return  that  questions  of 

law  were  involved  in  the  rendition  of  the  judgment. 

modes  of  proceeding  to  revieiv^  a  trial  by  Jury,  tlie  court, 
and  by  referees*— As  the  Code  now  stands  (amendment  of  1852^  two  nodes 
of  proceeding  to  obtain  a  reriew  of  a  trial,  are  prescribed.  The  one  is  applicable 
ezolusivelj  to  trials  bj  Jury :  the  other  to  trials  by  the  court  or  by  referees.  1  bey 
are  entirely  distinct  firom  each  other.  In  the  case  of  a  trial  by  jury,  the  review 
must  first  be  had  before  judgment  at  the  circuit  or  special  term,  for  a  new  trial ;  and 
this  decision  may  be  reviewed  on  appeal  at  the  general  term.  In  the  case  of  a  trial 
by  the  court  or  referees,  either  upon  questions  of  &ct  or  of  law,  no  review  can  be 
had  until  a/^ Judgment,  and  then  <m\y  upon  appeal  under  seotion  348  of  the  Code. 
{Watstm  agt  jSmtwi,  7  Eow,  9.)    Where  a  dedsion  of  the  case,  or  bill  of  ezcep- 
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ttons  at  the  special  teim,  wfll  not  be  likely  to  terminate  the  eaase  from  the  nature 
of  the  queBtiona  of  law,  or  the  amount  involTedf  the  same  will  be  ordered  to  be 
heard  In  the  first  instance  at  the  general  term,  on  suitable  terms  for  the  security  of 
the  party  who  obtained  the  verdict.    Especially  will  this  be  ordered  where  there 
are  eoceeptions  on  points  ruled  adversely  at  the  trial    TV  here  the  party  moves  to 
set  aaide  the  verdict  as  against  evidence,  as  well  as  on  exceptions,  that  circumstance 
^wQl  not  prevent  the  order  from  being  made.    {Morris  agt.  Brotoerj  1  Sand,  701.) 
To  entitle  a  party  appellant  to  review  any  questions,  either  of  foct  or  of  law,  arising 
upon  a  trial,  or  upon  the  decision,  where  the  action  is  tried  by  the  court  without  a 
jnrjy  or  by  a  referee,  a  ease  or  exertions,  which  is  the  same  Uiing  under  the  Code, 
le^olarly  settled  and  filed,  and  made  a  part  of  the  papers  presented  to  the  court,  is 
Indiapensable.    A  Judgment  record  is  not  a  case,  nor  a  bill  of  exceptions,  unless  a 
ease  or  exceptions  has  been  made  and  settled,  and  made  a  part  of  it    The  excep- 
tions which  property  constitute  a  part  of  the  judgment  roll,  according  to  section  281 
of  the  Code,  are  the  case  or  exceptions  provided  for  by  section  268 ;  and  these 
exceptions  after  they  are  made,  are  to  be  settled  and  filed  within  ten  days  after 
settlement      {OonoOy  agt  CanoRyj  16  Bow,  224.)      Whether,  by  the  amendment, 
of  aection  266,  in  1852,  requiring  motions  for  new  trials  on  exceptions,  &c.,  in  the 
first  instance,  to  be  heard  and  decided  at  Ihe  circuit  or  special  term,  instead  of  a 
special  term,  changing  it  from  the  indefinite  to  the  definite  article,  was  not  intended 
to  prevent  an  appeal  from  one  judge  to  another  in  the  same  court,  queret    {Byle 
agt  Barrinfftont  14  Eow.  69.)    Where  a  cause  is  tried  at  the  circuit  and  exceptions 
are  taken  to  the  charge  of  the  judge,  and  judgment  is  entered  up,  another  judge 
Bitting  at  special  term  has  no  jwisdicUon  to  hear  a  motion  for  a  new  trial  on  such 
•zoeptions  solely.    One  judge  cannot  review,  and  perhaps  reverse,  the  opinions  of 
one  it  his  bretluen  having  precisely  the  same  authority  as  himself.    The  remedy 
of  the  unsuccessful  party,  after  a  final  Judgment  at  the  circuit,  is  an  application  for 
a  new  trial  at  the  genend  term,  by  a  regular  appeal  in  the  mode  prescribed.    The 
Judge  holding  the  circuit  may,  before  rendering  final  Judgment,  hear  further  argu- 
ment, and  grant  a  new  trial,  [f  upon  more  mature  reflection  it  should  appear  pr6per, 
or  send  the  case  directly  (without  final  Judgment)  to  the  general  term.    {Jackson 
agt  Fassii,  17  Bow.  453.) 

Cases  IM  iv^Meli  camet  tried  by  a  Jury  may  be  taken  to 
yeneral  term  In  fflrtt  Instance.— A  party  is  not  entitled  to  a  new  trial 
on  the  ground  of  surprise^  because  the  opposite  party  and  his  counsel,  on  the  trial, 
led  him  to  believe  that  certain  facts  material  to  the  defence  would  be  admitted,  or 
not  disputed ;  and  by  reason  thereof  he  did  not  introduce  any  evidence  upon  such 
&ct&  So  long  as  the  conduct  of  the  opposite  party  and  his  counsel,  in  the  matter, 
is  ftee  from  fiwid  or  positive  stipulation,  it  forms  no  ground  for  a  new  trial,  although 
it  might  have  misled  It  is  a  course  the  party  misled  volunteered  to  pursue.  Tin* 
der  the  Code,  as  it  now  reads,  a  Judge  at  the  circuit  has  no  authority  for  sending  a 
cause  on  a  ease  to  the  general  term  before  judgment  There  are  but  two  mstances 
where  a  cause  tried  before  a  Jury  can  be  taken  to  the  general  term  before  judgment : 
First  Where  sxoepUone  are  taken,  the  judge  may,  at  the  trial,  direct  them  to  be 
heard,  in  the  first  instance,  at  a  general  term,  and  judgment  must  there  be  given. 
Second.  Where,  upon  trial,  the  case  presents  only  questions  of  Jaw,  the  Judge  may 
direct  a  verdict  subject  to  the  opinion  of  the  court  at  general  term,  where  applica- 
tion  for  judgment  must  be  made.  In  all  other  cases,  judgment  must  be  entered  in 
o^nfbrmity  to  the  verdict  at  the  circuit,  on  the  direction  of  a  nngle  judge.  (Code^ 
§  264.)  And  moikmsfor  anew  trial,  on  a  case  or  exceptions,  or  otherwise,  must, 
except  as  above  stated,  in  the  first  instance,  be  heard  and  decided  at  the  circuit,  or 
special  term.  {Code,  %  265.)  {Taylor  agt  Barlow,  11  Bow.  286.)  The  Judge  at  the 
circuit  is  not  authorised  to  direct  that  &e  motion  for  a  new  trial  upon  exceptions, 
be  heard,  in  the  first  instance,  at  a  general  term,  and  at  the  same  time  allow  the 
previ^ng  party  to  proceed  to  Judgment  upon  the  decision  at  the  circuit  If  he  will 
order  the  case  to  be  heard  at  a  general  term,  in  the  first  instance,  he  must  also  direct 
the  entering  of  Judgment  to  he  suspended  untH  such  heaHng.  It  seems,  that  an  entrv 
by  the  deric  in  the  minutes,  that  **the  court  directed  that  the  exceptions  be  heard, 
in  the  first  instance,  at  a  general  term,''  should  be  construed  to  operate  as  a  stay. 
{Boosa  agt  Snyder,  12  Bow.  286.)  Jji  Jv/ry  trials,  but  in  no  other  cases,  a  judge  is 
authorize  (g  266)  to  direct  "  ^e  judgment  in  the  meantime  to  be  suspended,"  or  a 
verdiot  to  be  taken  "subject  to  the  opinion  of  ^  ooort  at  a  general  term.^'    And 
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then  "  the  applicatiozi  for  judgment  miut  be  made  at  the  general  tenn."  (See  Taiiflar 
agt  Harlow  A  Fienon,  11  Sow,  S6fi.)  ( Wr%ghi^s^2kiafie^d,  11  How.  i6S.)  Whare 
ezceptioDB  are  taken  on  the  trial  at  the  circuity  and  a  '*Terdici  is  directed  aubject 
to  the  opinion  of  the  court  at  general  term,  upon  a  case  to  be  made  by  the  plaintifli 
with  leave  to  either  party  to  turn  the  same  into  a  bUl  of  exoeptiona  or  a  special  ver- 
dict." it  is  a  mistriaL  AM  the  general  term  can  do  in  such  a  case,  is  to  order  a  new 
trial.  Although  the  deciaionA  of  the  Judge  admitting  or  rejecting  eyidence»  and 
which  are  ezceptckl  to^  are  queetiona  of  law,  thej  are  not  those  questions  of  law 
contemplated  bj  the  provisionfl  of  the  Code,  which  relate  to  a  case  presenting  onlj 
questions  of  law,  and  which  may  be  heard  in  the  first  instance  at  the  general  term. 
The  case  itself  must  present  the  questions  of  law.    {Bangs  agt  Fdkner,  16  How.  643.) 

Terdlct  •nbject  t6  the  opinion  of  Uie  conrt«— When  a  verdict 
is  taken  at  the  trial  term  for  the  plaintifll  subject  to  the  opinion  of  the  court  at  the 
general  term,  the  court  at  general  term  may  dismiss  the  complaint^  although  no 
leave  is  given  at  the  trial  term  to  move  for  such  dismissaL  If  a  new  trial  in  such 
cases  is  granted  on  suggestion  that  the  proof  held  to  be  insufficient  can  be  supplied, 
the  court  wiU  impose  on  the  plaintiff  the  payment  of  the  costs  of  trial,  and  all  aub- 
tequent  proceedings,  as  a  contUtion  of  such  new  trial  {KeUy  agt  Upton,  12  How,  140.) 
Where  exceptions  are  taken  on  the  trial  at  the  circuit,  and  a  "  verdict  is  directed 
subject  to  the  opinion  of  the  court  at  general  term,  upon  a  case  to  be  made  by  the 
plaintifil  with  leave  to  either  party  to  turn  the  same  into  a  bill  of  exceptiona  or  a 
special  verdict,'*  it  is  a  mistriaL  All  the  general  term  can  do  in  such  a  case,  is  to 
order  a  new  trial  Although  the  decisions  of  the  judge  admittbag  or  rejecting  evi- 
dence, and  which  are  excepted  to,  aro  tjueetions  of  law,  they  are  not  those  quea- 
tions  of  law  contemplated  by  the  provisions  of  the  Code,  which  relate  to  a  case 
presenting  only  questions  of  law,  and  which  may  be  heard  in  the  first  instance  at 
the  general  tenn.  The  ease  itself  must  present  the  questions  of  law.  {Bangs  agt. 
Palmer,  16  How.  642.) 

When  Indyment  appealed  from,  order  on  motion  for 
nOMT  trial  not  affected* — Where,  upon  the  refHisal  at  special  term  of  an 
application  for  a  new  trial,  the  party  deeming  himself  aggrieved  appeals  firom  the 
judgment  entered  in  the  cause,  and  does  not  appeal  from  the  order  denying  a  new 
trial ;  he  will  be  regarded  as  having  acquiesced  in  the  decision  of  the  motion,  so 
far  as  it  was  addreosed  to  the  discretion  of  the  court  {Ogdsn  agt  CoddinffUm^ 
2  E.  D.  Smith,  317 ;  ses  Benedict  agt.  Gaffe,  3  Duar,  669.)  •  Where  an  order  is  made 
and  entered  denying  a  motion  for  a  new  trial,  and/u(2^niefU  is  entered  in  the  action 
in  favor  of  the  succesaflil  party,  and  an  appeal  in  due  form  ii  brought  by  the  oppo- 
site party  fh>m  the  judgment  thus  entered ;  such  appeal  does  not  authorize  a  review  of 
the  order  denying  a  new  trial  Two  appeals  in  such  case  are  necessary,  and  although 
it  may  not  be  irregular  to  include  both  appeals  in  the  same  notice,  it  is  authorizing 
an  appeal  where  none  has  been  taken,  to  allow  an  alteration  or  amendment  of  the 
noUee  of  appeal  from  thejudgment,  so  as  to  embrace  both  appeals,  and  it  can  no  more 
be  done  than  a  new  and  separate  noUce  can  be  permitted.  And  this  is  so  although 
the  party  intended  in  good  fkith  to  appeal  fh>m  and  review  the  order  denying  anew 
trial    {Fry  agt  Bennett,  16  How.  386.) 

Reversal  of  indgment  for  mistrial.— The  proceedmgs  upon  a 
trial  at  circuit  are  reviewable  in  the  first  instance,  at  general  term,  in  cmly  two 
cases:  FiraL  Upon  a  motion  by  the  unsuoc^nful  party  for  a  new  trial,  upon  exce^ 
tions,  by  the  order  of  the  judge  who  tried  the  cause ;  Second.  Where  there  is  an 
uncontroverted  state  of  facts,  and  the  case  presents  only  questions  of  law,  and  the 
judge  directs  a  verdict  subject  to  the  opinion  of  the  court.  Exceptions  were  taken 
at  the  trial,  by  both  parties,  upon  which  they  had  a  right  to  be  heard  upon  a  motion 
for  a  new  trial  The  plaintiff  had  a  verdict,  which  the  judge  directed  to  be  uken 
subject  to  the  opinion  of  the  court  at  general  term ;  and  the  court,  at  general  term, 
rendered  judgment  for  the  defendant;  hdd,  that  the  judgment  must  be  reversed  as 
for  a  mistrial,  and  a  new  trial  granted,  though  the  judlgment  appeared  from  the  case 
to  be  correct  upon  the  merits.  {Cobb  agt  Cornish,  IB  K.  T.  B.  602.)  Upon  the 
trial  there  was  a  disputed  question  of  fact;  the  judge  submitted  certain  questions 
to  the  jury,  who  answered  them  specially  and  found  a  verdict  for  the  plaintiff 
asseasing  his  damages,  subject  to  the  opinion  of  the  court  upon  a  case  to  be  made, 
wilh  liberty  to  turn  it  into  a  bill  of  exceptions.  The  case  was  heard  at  general 
term,  and  judgment  rendered  for  the  defendant:  held,  a  mistrial,  the  judgment 
reversed  and  a  new  trial  ordered.    {Oilbert  agt  Beac\  16  JT.  7,  Sep.  606.) 


§§  266,  267]  TBIAL  BT  THE  COXTRT.  409 

IfFbem  cowrt  of  appeals  tlionld  reader  final  Jadgaieat.— 

Whan  a  Terdiet  or  the  report  of  a  referee  for  the  plamtiff  is  set  aade,  upon  a  case^ 
aad  it  ia  i^fiparent  that  no  poeaible  state  of  proof  appUoable  to  the  issaes  will  entitle 
bun  to  a  judgment,  the  appelate  oonrfc  should  render  final  Judgment  for  the  defend- 
ant, and  should  not  award  a  new  trial    {JBdmomton  agt  MilAodf  16  K,  T.  R  543.) 


Ohaptbb  IV. — Trial  by  the  court. 

Section  266.  Trial  by  jury ^  how  waived. 

267.  On  trial  by  the  courts  judgment  to  be  given  in  twenty 

days, 

268.  Sxcq^tionSy  how  and  when  taken. 

269.  Proceedings  upon  judgment  on  issue  of  law. 

§  266.  TVial  by  jury j  how  waived. 

Trial  by  jury  may  be  waived  by  the  several  parties,  to  an  issue 
of  fact,  in  actions  on  contract^  and  with  tbe  assent  of  the  court, 
in  other  actions,  in  the  manner  following : 

1.  By  &iling  to  appear  at  the  trial. 

2.  By  written  consent,  in  person  or  by  attorney,  filed  with  the 
clerk* 

8.  By  oral  consent  in  open  court,  entered  in  the  minutes. 

Jary  noiay  be  traived  oa  aa  laqaest* — ^The  pluntiff  max  waire  a 
juiy  and  take  an  inquest  before  the  court  in  a  oause  at  the  oircuit,  out  of  its  regular 
order  on  the  calendar,  where  the  defendant  does  not  appear.  li  teemSf  that  this 
should  be  done  before  the  Jury  are  disoharged  for  the  cirouit.  (Eainea  agt  Davit, 
6  i&Mf.  118 ;  Me  BuU  27,  Sv^eme  Cowri  Rvles.) 

§  267.  On  trial  by  the  couri^  judgment  to  be  given  in  twenty  days. 

Upon  the  trial  of  a  question  of  fact  by  the  court,  its  decision 
shall  be  given  in  writing,  and  shall  contain  a  statement  of  the  facts 
ftmryd^  and  the  conclusions  of  law  separately;  and  upon  a  trial  of  an 
issue  oflaWj  the  decision  shall  be  made  in  the  same  manner^  staling 
the  conclusions  of  law.  Such  decision  shall  be  filed  with  the  clerk, 
within  twenty  days  after  the  court  at  which  the  trial  took  place. 
Judgment  upon  t^e  decision  shall  be  entered  accordingly. 

Tliii  statate  It  directory.— The  statute  preeoribmg  the  time  for  making 
and  filing  a  decision  on  a  trial  of  an  issue  of  fact  by  the  court  is  directory.  (People 
agt  Dodg^  5  Sow.  47  ;  and  §e$  Burgtr  agt  Baktr,  4  Abb.  11.)  In  an  equitjr  suit, 
oommenced  before  the  Code,  the  mode  of  reviewing  a  decision  of  a  single  judge 
sinoe  the  Code  of  1861,  is  bj  an  appeal,  and  not  by  rehearing.  And  the  practice 
onder  the  Code  of  1851,  and  the  amendment  of  1852,  applies  to  suits  commenced 
before  the  1st  day  of  July,  1848.  Exceptions  to  a  decision  of  the  judge,  filed  after 
notice  of  the  judgment,  aUowed  to  be  incorporated  into  the  record.  The  practice 
under  seotioa  i68  of  the  Code,  oonaidered.    {OiUhiritt  agt  Skmmm,  7  Sow.  273.) 
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Findliiff  ^f  the  fiidffe  treated  at  the  rerdlet  of  a  Jary • — 

When  an  issue  of  fkot  ig  tried  before  a  Judge,  without  a  Juiy,  by  the  consent  of 
fmrtiee  under  the  judiciary  act  of  ICay  12,  1847,  the  finding  of  the  judge  on  such, 
issue,  will  be  treated  as  if  it  were  the  rerdiot  of  a  jury  thereon ;  and  it  will  not  be 
set  aside  as  against  the  weight  of  evidence^  unless  the  preponderance  of  tiie  evi- 
dence be  so  great,  that  the  verdict  of  a  jury  to  the  same  effect,  on  the  same  tead- 
mony,  would  be  set  aside.  (Ofbom  agt.  Marquandy  1  Sand.  457.)  A  special  ver- 
dict or  finding  of  a  judge  in  the  nature  of  a  special  verdict  when  trial  by  jury  is 
waived,  should  find  all  the  conclusions  of  fact,  so  as  to  leave  nothing  fbr  ftirther  de- 
termination, except  questions  of  law.    (Sitton  agt  BarreU,  2  Chm^ockf  406.) 

Trial  6f  question  of  fact  by  the  Gonrt«~tJpon  the  trial  of  a 
question  of  fact  by  the  court,  the  prevai&ng  party,  on  filing  the  decision  of  the 
judge,  may  enter  his  judgment  ifnmediaidy,  under  section  267  of  the  Code.  There 
is  no  implied  stay  of  proceedings,  ten  days,  to  make  a  case,  under  section  268.  The 
party  desiring  to  make  a  case^  must  get  an  order  to  stay ;  and  when  the  case  Is 
made  and  settled,  it  can  be  annexed  to  the  judgment  roll,  and  thereby  oonatitate  a 
part  thereof  as  required  by  section  281.  (Lynde  agt  CowrnihoveUt  4  How.  327.)  [The 
amendment  of  1860  rendsre  ihi$  dedeion^iMiitUory.^^ED.']  In  all  cases,  where  a  single 
judge,  before  whom  a  cause  has  been  heard,  has  deliberately  pronounced  his  de- 
cision, he  has  no  power  to  suspend  the  formal  entry  and  docketing  of  the  judgmeid, 
consequent  upon  such  decision,  or  to  deprive  the  suooessfiil  party  of  the  benefit 
which  by  the  terms  of  the  law  the  docket  gives  hun.  {Wr^  agt  ITeb^ek^  IL 
Bow.  466.) 

Wbea  uneertainy  what  faets  should  be  deemed  estab- 
lished*— Where,  in  an  action  tried  before  a  judge  without  a  jury  at  special  term, 
it  appears  on  reviewing  the  judgment,  it  is  uncertain  what  &ct8  should  be  deemed 
established  by  the  testimony,  and  the  case  does  not  contain  the  finding  of  the  facts 
prescribed  by  section  268  of  the  Code,  the  court,  on  appeal,  may  assume  that  such 
tacts  were  found  as  are  warranted  by  the  evidence,  and  required  to  sustain  the 
judgment  Fer  WoODBUrr,  J.  {Harden  agt  Palmer,  2  £.  D.  STnUh,  172 ;  and  «m 
SmOh  agt.  Qranif  17  How.  381.)  (TfU$  deSeion  ia  appUcahle  only  in  pari  tmder  ihe 
amendment  of  1860. — Bd.) 

§  268.  JSxceptions,  how  and  when  taken,  {Amertdment  of  1S60 
in  italics,) 

For  the  purposes  of  an  appeal,  either  party  may  except  to  a 
decision  on  a  matter  of  law  arising  upon  such  trial,  within  ten 
days  after  notice  in  writing  of  the  judgment,  in  the  same  man- 
ner, and  with  the  same  effect  as  upon  a  trial  by  jury.  And 
either  party  desiring  a  review  upon  the  eyidence  appearing  on 
the  trial,  either  of  the  questions  of  £Etct  or  of  law,  may  at  any 
time  within  ten  days  after  notice  of  the  judgment,  or  within  such 
time  as  may  be  prescribed  by  the  rules  of  the  court,  make  a  case 
or  exceptions  in  like  manner  as  upon  a  trial  by  jiiry,  except  that 
the  judge  in  settling  the  case  must  briefly  specify  the  &ct8  found 
by  him,  and  his  conclusions  of  law.  But  the  questions  whether 
of  fact  or  of  law,  arising  upon  the  trial,  can  only  be  reviewed 
in  the  manner  prescribed  by  this  section,  the  questions  of  law  in 
every  stage  of  the  appeal,  and  the  questions  of  fiict  upon  the 
appeal,  to  the  general  term  of  the  same  court,  as  prescribed  in 
section  three  hundred  and  forty-eight. 

No  finding  o/foLcU  by  the  general  term  shaU  be  required  for  the 
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purpoie  of  review  in  the  eouri  of  appeals;  and  ifihe  jvdgment  he 
reversed  at  the  general  term,  it  shall  not  he  deemed  to  have  heen  re- 
versed on  questtone  offoet,  unless  so  stated  in  the  judgment  o/rever* 
sai  ;  and  in  that  case  the  question  whether  the  judgment  should  have 
heen  reversed  either  ttpon  questions  of  fact  or  of  law,  shall  he  open  to 

review  in  the  court  of  appeals. 

The  provisions  of  this  section,  and  also  of  section  two  hundred  and 

seventy-iwo,  as  they  are  hereby  amendedj  shall  apply  to  appeals  now 
pending,  as  weil  as  to  those  hereafter  brought. 

mriien  to  obtain  a  revleir,  an  appeal  mnst  be  bad  under 
section  348* — ^Wben  a  cause  is  tried  by  a  judge,  without  a  jury,  it  cannot  be 
referred  to  the  general  i«rm  for  its  decision  primarily  upon  matters  of  fact  or  matter 
of  law.  The  only  mode  of  obtaining  a  review  of  any  decision  on  such  a  trial,  whe- 
ther during  its  progress  or  at  its  close,  is  by  an  appeal  under  section  348  of  Uie  Code. 
{MaiBory  agL  Woodt  li  Sow,  67.)  As  the  Code  now  stands  (amendment  of  1852) 
two  modes  of  proceeding  to  obtain  a  review  of  a  trial,  are  prescribed.  The  one  is 
applicable  exclusively  to  trials  by  jury ;  the  other  to  trials  by  ttie  court  or  by  re- 
ferees. They  are  entirely  distinct  ft'om  each  other.  In  the  case  of  a  trial  by  jury, 
the  review  must  first  be  had  hefor^  judgment  at  the  circuit  or  special  term,  for  a 
new  trial ;  and  this  decision  may  be  reviewed  on  appeal  at  the  general  term.  In 
the  case  of  a  trial  by  the  court  or  referees,  either  upon  questions  of  &ct  or  of  law, 
no  review  can  be  had  until  a/fsr  judgment,  and  then  only  upon  appeal  under  section 
348  of  the  Code.    (Wataon  agt  iSSiTiven,  1  Sow.  9.) 

Judge  taas  no  power  to  tntpend  entry  ai  jndgment*— In 

all  oases,  were  a  single  judge,  before  Whom  a  cause  has  been  heard,  has  deliberately 
pronouaoed  his  deeision,  he  has  no  power  to  suspend  the  formal  entry  and  dock- 
eting of  theJudgmeiU,  oonsequent  upon  such  deoision,  or  to  deprive  the  suooessfol 
party  of  the  benefit,  which  by  the  terms  of  the  law  the  docket  gives  him.  Where 
an  appeal  is  desired,  snd  the  requisite  security  to  stay  execution  has  been  given,  the 
court  may,  on  proper  terms,  diieot  an  entry  on  the  docket  that  the  judgment  is  "  se- 
cured on  i^peal;"  and  thereupon  the  lien  ceases,  and  Uie  judgment  jdebtor  is  left 
free  to  mortgage  or  dispose  of  his  property  itU  the  final  determination  of  the 
case.  (§  281.)  {Wright  agt  JMiflm,  11  Sew,  466;  and  He  JhyUfr  agt  SarUno, 
11  Saw,  285.) 

In  reference  to  exceptions  on  the  trial  and  report  of 
ref  ereeft« — ^In  a  case  where  no  questions  of  fiict  arise  upon  the  evidence,  and  no 
ittteriocutory  questions  of  law  are  raised  on  the  trial,  the  deoision  of  the  referees  will 
disclose  all  of  the  foots ;  and  there  will  be  nothing  to  which  an  exception  can  be 
taken  but  their  eonduaions  of  law^  or  ther  decision  upon  those  facts.  This  decision  is 
a  proper  subject  of  eawep^um,  and  no  bill  of  exceptions  or  cMe  is  necetaary.  A  sim- 
ple excq>tion  to  the  deMon  of  the  referees  will  present  the  whole  question.  Conse- 
quently, where  the  legal  questions  presented  by  an  appeal  arise  on  the  foots  found 
and  reported  by  the  referees,  no  com,  or  biU  of  exoeptionSf  is  necessary;  but  it  is 
necessary  only  for  the  party  to  file  and  serve  an  exception  to  the  decision  of  the 
referees,  or  to  such  spedfled  parts  thereof  as  he  wishes  to  review.  On  such  a  de- 
cision the  p«ty  has,  by  section  268,  ten  days  after  notioe  of  the  judgment  to  except 
Iff  in  addition  to  a  review  of  this  decision,  the  party  desires  to  review  the  finding 
of  the  referees  upon  questions  of  foot,  he  can  make  a  case  setting  forth  the  evidence. 
If  questions  of  law  are  raised  and  passed  u^n  in  the  course  of  the  trial,  and  the 
party  takes  proper  exoeptioQa,  he  oan  present  those  questions  hyhhiU  of  exertions, 
setting  forth  as  much  of  the  evidence  as  may  be  necessary  to  present  such  questions. 
If  questions  of  laiw  and  fad  arise  during  the  trial,  and  the  par^  desires  a  review 
Y4K>n  bgth,  he  m^  iaoorporate  his  exceptioas  in  his  case — stating  them  separately 
firom  the  facts,  fiat  neither  a  case  made  for  ^be  purpose  of  reviewing  questions  of 
feet,  nor  exceptions  which  present  only  questions  of  law  raised  and  passed  upon 
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doriog  the  tii«l,  will  bring  op  for  review  the  oondMMOfif  flavor  ,^1102  dumonotthm 
refereee  upon  the  fkcts  found  by  them.  For  the  puipoeee  of  an  aimeel,  an  excep^MMt 
to  their  decinofij  as  to  all  other  dedaions  upon  questtona  of  law  anabig  on  the  tnaif 
must  be  taken.  Bzceptiona  to  all  dedaiona  made  in  the  oourae  of  the  trial,  mnat  bm 
taken  at  the  trial;  and  thia  would  be  so  of  the>ffia2  iacMonof  the  refereea,  if  it  was 
required  to  be  made  then.  There  ia  no  authority  Ibr  renewing,  on  ai^peal,  a  decia^ 
ion  to  which  no  exception  haa  been  taken.  On  the  contrarj,  itla  plainly  prohibited. 
Therefore,  although  the  refereee'  report  la  made  bj  atatute  a  part  of  the  record,  the 
court  cannot  review  errora  appearing  on  the/oM  0/  ik§  reeordf  where  no  ezoeplloiia 
have  been  taken.  (Brewar  agt  imft,  12  Mow.  481 ;  and  aM  OonoOy  agt  OonoOiff 
16  Sow.  224.) 

IThat  is  necessary  for  the  purpose  of  revf ewliag  a  tn&^ 
ment,  where  trial  is  had  by  the  court  without  a  Jury* — 

In  order  to  review,  on  appeal,  a  Judgment  rendered  upon  a  trial  by  the  court  with- 
out a  jury,  a  caae  must  always  be  made.  Thia  case  &ould  contain  the  facta  found 
by  the  judge  and  his  condurions  of  law  stated  separately,  the  exceptiona  taken  dur- 
ing the  trial  and  also  those  taken  after  judgment,  to  his  final  conclusions  of  law.  If 
a  partv  desire  to  review  at  a  general  term  any  finding  on  a  question  of  fact,  the  caae 
ahould  contain  the  eridence  bearing  upon  such  question.  Otherwise  it  should  con- 
tain only  so  much  of  the  evidence  aa  is  necessary  to  present  the  queationa  of  law 
raised  by  the  exceptions.  The  caae  should  be  proposed  and  amended,  and  aettled 
by  the  judge  who  tried  the  cause.  Decisions  made  by  the  judge  during  the  trial, 
and  which  are  deemed  erroneous,  should  be  excepted  to  at  the  trial,  and  cannot  be 
after  judgment  The  exceptions  which  may  and  should  be  made  within  ten  days 
aftier  notice  of  the  judgment,  are  to  the  final  conduaions  of  the  judge.  The  proposed 
case  and  exoeptions  ifserved  within  ten  days  after  notice  of  the  judgment,  will  be 
a  sufficient  exception  to  the  final  decisions  of  the  judge.  But  where  the  case  and 
exceptions  are  not  served  within  that  period,  exceptiona  to  the  final  decision  must 
be  served  within  the  ten  days,  to  authorise  such  exceptions  to  be  inserted  in  the 
caae.  Bxceptiona  which  appear  in  the  caae  aa  settled,  will,  on  appeal,  be  assumed 
to  have  been  duly  taken,  where  the  caae  does  not  contain  exceptiona  tatflen  dur- 
ing the  trial  or  after  the  judgment,  the  case  cannot  be  reviewed  in  thia  court,  and 
the  appeal  will  be  diamisaed.  (Bmi  agt.  Bloomer,  12  ffow.  66V ;  S.  (7.,  3  Kern.  341.) 
It  is  declared  by  section  268  of  the  Oode,  in  reference  to  a  trial  by  the  court,  (or  re^ 
eree,)  that  "  either  party  may  except  to  a  deciaion  on  a  matter  of  law  arising  upon 
such  trial,  within  ten  days  after  notice  in  writing,  of  the  judgment,  tn  (he  eame  man- 
ner ,  and  wUh  the  eame  effedy  as  upon  a  trial  by  jury.**  The  true  test,  therefore,  by 
which  to  determine  whether  or  not  an  exception  to  a  deciaion  by  the  court,  or  refe- 
ree is  necessary  or  proper,  is  to  inquire,  whether  if  the  decision  had  been  pronounced 
by  a  jury  in  the  form  of  a  verdict,  the  matter  in  question  would  have  been  the  sub- 
ject of  an  exception  to  the  charge  of  the  court,  when  instructing  the  juiy  as  to  the 
law  of  the  case.  So  far  as  questions  of  law  are  decided  during  the  progress  of  the  trial^ 
the  party  must  except,  if  at  all,  wJien  the  decision  is  made.  And  so  far  aa  the  final 
decision  involvea  matters  of  law,  the  party  dissatisfied  must  take  his  exceptions 
within  the  time  prescribed — (ten  days.)  (TVemaia  agt.  Bideri,  13  How.  143;  and 
see  ConoUy  agt.  Chnotty^  16  Sow.  314 ;  BidweUf^  Lament,  17  Eow.  d6T.) 

What  is  necessary  for  the  purpose  of  rerlewiuv  a  Judg- 
ment entered  upon  the  report  of  referees«F— The  review  in  this 
court  of  a  judgment^  entered  upon  the  deciaion  <^  referees,  must  be  upon  Ae  caae 
and  exceptions  upon  which  the  eause  waa  heard  ui  the  court  below,  except  where, 
by  leave  of  that  court  or  the  consent  of  parties,  one  preaenting  only  the  questions  01 
law  raised  ia  substituted.  The  court  below  has  power,  on  motion,  to  reform  the 
caae  on  which  the  cauae  waa  reviewed  in  that  court,  so  that  it  shall  contain  only  the 
evidence  and  proceedings  necessary  to  present  the  queationa  of  law  raised.  But 
that  court  is  not  aathori2ed  to  change  the  case  so  aa  to  present  the  facta  otherwise 
than  as  found  by  the  referees,  or  to  insert  therein  exc^^tkms  not  taken  on  the  trial 
or  to  their  final  decision.  The  manner  in  which  the  decimons  of  refereea  should  be 
excepted  to  and  reviewed*  how  a  caae  fbr  that  purpoae  should  be  prepared,  and  set- 
tled, and  what  it  should  contain,  discussed  and  pointed  out  by  Ooustoct^  J.  (John' 
sonagt.W7Uaoek,  12  ffow.  571;  5.  a,  3  Kern.  344) 
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To  a«tliorlse  a  reTlew  In  conrt  of  appeals,  miut  be  ac- 
tiiAl  determliiatlon  by  general  term. — The  Oode  authorizes  an  ap- 
peal to  th«  court  of  appeals  only  in  oases  where  there  has  been  an  actual  determina- 
tioQ  of  the  subordinate  court  at  the  general  term.    Therefore  ao  appeal  will  not  lie 
to  bring  up  errors  in  the  record  or  Judgment  roll,  where  the  matter  has  not  been 
aotoall  J  passed  upon  at  a  general  term  of  the  oourt  below.    {Lake  agt  Gibson,  2 
Oinc.  188;  m*  OUchrist  agt  Steveruan,  1  Bow.  2U;  Sheldon  agt.  Wood,  14  id.  18; 
EdnumtUm  afct  McLtmi,  16  W.  T  R  643;  CM  agt  Cornish,  16  K.  T.  R  606; 
Origin  agt  Mairquardt,  1*1  id,  28.)    Upon  the  trial  there  was  a  disputed  question  of 
flKst ;  the  judge  submitted  certain  questions  to  the  Jury,  who  answered  them  spe- 
cially and  found  a  verdict  for  the  plaintiff,  assessing  his  damages  subject  to  the 
opinion  of  the  oourt  upon  a  case  to  be  made^  with  Ubertj  to  turn  it  into  a  bill  of 
exceptions.    The  case  was  heard  at  general  tenn  and  jud^ent  rendered  for  the 
deftndant;  hdd,  a  mistrial,  the  judgment  reversed  and  a  new  trlitl  ordered.    (OH- 
bert  agt  Beadk,  16  N.  7.  R  606;  see  ffardmburgh  agt  Crary,  1ft  Mow.  307.)    To 
QQtitle  a  part7  appellant  to  review  anv  questions,  either  of  fact  or  of  law,  arising 
upon  the  trial,  or  upon  the  decision,  where  the  action  is  tried  hj  the  court  without 
a  jurj,  or  by  a  referee,  a  ease  or  escepUons,  which  is  the  same  thing  under  the  Code, 
regularly  settled  and  filed,  and  made  a  part  of  the  papers  presented  to  the  court,  is 
indispensable.    A  judgment  record  Is  not  a  case,  nor  a  bill  of  exceptions,  unless  a 
oase  or  exceptions  has  been  made  and  settled,  and  made  a  part  of  it    The  excep- 
tions which  properly  constitute  a  part  of  the  Judgment  roll,  according  to  section  281 
of  the  Code,  are  the  case  or  exceptions  provided  for  by  section  268 ;  and  these  ex* 
oeptions  after  they  are  made,  are  to  be  settled  and  filed  witiiin  ten  days  after  set* 
tlement    {OonoOy  agt  OonoOy,  16  ^010.  224;  and  see  Bidwdl  agt  LcrnmO,  11  id, 
357.)    Where  the  court,  at  general  term,  established  findings  of  foot  different  fVom 
tile  fiicts  found  by  the  court  or  referee  who  tried  the  cause,  as  contained  and  stated 
in  the  ease^  on  an  appeal  to  the  oourt  of  appeals  to  review  the  judgment  of  the 
general  tenn,  such  findings  of  fbct  should  be  m^ide  part  of  the  record.    Where  such 
a  case  Is  sent  back  from  the  court  of  appeals  for  a  resettlement  oi  the  &cts,  the 
general  ierm  has  no  power  to  send  the  case  to  the  oourt  below  for  a  resettlement 
and  restatement  of  the  facts  on  wliich  the  judgment  was  there  rendered.    The  court 
of  appeals  should  be  fbmiahed  with  the  same  facts  on  which  the  general  term 
based  its  judgment    Where,  in  such  case,  the  facts  as  found  by  the  general  term 
have  not  been  stated  in  the  record,  in  pursuance  of  rule  38,  the  general  term  in  its 
discretion  has  the  right  and  will  allow  such  settlement  upon  proper  terms.   {Smith 
agt  Orani,  17  Sow.  381.)    This  dedsLon  is  not  applicable  since  the  amendment  of 
this  section,  in  1860. — ^Sdi 

§  269.  Proceedings  upon  judgment  on  wtie  of  law. 

On  a  judgment  for  the  plaintiff  upon  an  issue  of  law,  the 
plaintiff  may  proceed  in  the  manner  prescribed  by  the  first  two 
subdivisions  of  section  two  hundred  and  forty-six,  upon  the 
fiulure  of  the  defendant  to  answer,  where  the  summons  was  per- 
sonally served.  If  judgment  be  for  the  defendant,  upon  an  issue 
of  law,  and  if  taking  of  an  account,  or  the  proof  of  any  &ct,  be 
necessaiy  to  enable  the  court  to  complete  the  judgment,  a  refer- 
ence or  assessment  by  jury  may  be  ordered,  as  in  that  section 
provided. 

See  seotioii  246  and  note. 
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Chaptkr  Y.-^Trial  by  referees. 

Secttion  270.  AU  issues  r^erahle  by  consent. 

271.  When  reference  may  be  compulsorUy  ordered. 

272.  Report  to  stand  as  decision  of  ike  court, 
278.  BefsreeSy  how  chosen. 

§  270.  AU  issues  referable  by  consent 

All  or  any  of  the  issues  in  the  action,  whether  of  &ct  or  of 
law,  or  both,  may  be  referred,  upon  the  written  consent  of  the 
parties. 

Poiren  of  referees* — ^A.  referee^  under  the  Ooda^  Ss  not  merelj  a  snb- 
ftitnte  for  a  master  under  the  former  practice^  bat  ia  dothed  with  the  power  of  a 
judge  at  special  term.  When  a  speciflc  queition  is  referred  to  him,  his  office  reoem- 
bles  that  of  a  master ;  when  the  whole  iasoe  is  referred  to  him,  be  tdces  the  place 
of  the  court ;  his  report  thereon  stands  as  its  decision,  and  may  be  reviewed  in  like 
manner.  Ptr  Wia<ABD,  J.  {Orave$  agt  BlanduErd,  4  Bow.  300.)  Therefore  a  ref- 
eree, to  whom  the  whole  eause  is  referred,  has  power  and  is  required,  in  cases  fhU* 
ing  under  section  306  of  the  Code^  to  decide  the  question  of  costs,  (id)  Where  the 
whole  cause  is  referred,  the  referee  has  the  rights  and  it  is  his  duty,  to  dedde  upon 
the  question  of  costs.  And  costs  being  in  the  discretion  of  the  reftree,  the  court 
will  not  supervise  his  decision  in  respect  to  them,  unless  upon  some  manifest  error. 
{LudingUm  agt  Tirfi^  10  Barb,  448.)  But  in  actions  prosecuted  or  defended  by  an 
executor  or  administiator,  a  referee,  to  whom  tiie  whole  issue  or  cause  is  referred, 
has  not  the  right  to  decide  the  question  of  eosUf  or  the  power  to  award  costs 
against  the  executor  or  administrator  personally,  or  against  the  estate  he  repre* 
sents.  The  power  to  grant  costs  against  executon  and  administrators,  in  actions 
under  the  Code,  rests  with  the  court  {Mersereau  agt.  Byens^  12  Eaw,  300.)  On  a 
hearing  before  referees,  the  plaintiiT  may  submit  to  a  non-suit  or  dismissal  of  his 
compluQt,  or  may  be  non-suited,  or  his  oomplaint  be  dismissed  in  like  manner  as 
upon  trial,  at  any  time  before  the  cause  has  been  flnaUy  submitted  to  the  referees 
for  their  decision.  In  which  case  the  referees  shall  report  aooording  to  the  fact  and 
judgment  may  thereupon  be  perfected  by  the  defendant.  {BuU  32,  Supreme  Court 
Buks.)  A  referee  ^oold  not  allow  any  unfair  advantages  to  be  taken  by  one  party 
over  his  adversary,  or  lend  himself  to  either  party.  (BUUngs  agt  Vanderbrtk,  16 
Mow.  295.)  Where  referees  are  appointed  to  bear  ana  determine  certain  appeals 
from  an  order  made  by  tiie  commissioners  of  highways,  they  take  the  place  of  the 
judges  (of  the  former  court  of  common  pleas)  whose  functioDS  they  exercise,  and  in 
whose  stead  they  are  substituted ;  they  beccone  a  court  of  inferior  jurisdiction,  with- 
in the  meaning  of  section  318  of  the  Code.  The  proceedmg  before  them  is  a  spedal 
proceeding  under  section  3  of  the  Code.  (People  agt  Flake,  14  How.  627.)  A  ref- 
eree has  no  authority  to  report  that  the  defendant  is  entitled  to  judgment  of  a  din/d^ 
sal  of  the  complaint  He  has  no  power  to  dismiss  a  complaint  and  turn  a  party  out 
ci  court,  for  unreasonable  neglect  to  proceed  in  the  oause;  nor  to  order  an  amend- 
ment of  the  pleadiDgs,  or  to  change  the  issue  which  the  court  has  sent  to  be  tried. 
(Bbknee  agt  Slocum,  6  How.  217  ;  andeee  Bryan  agt.  Brennon,  7  Bow.  369.  BtU  Bute 
32  oftovtf,  and  g  272,  now  gwepower  to  diamise  compkunis  and  to  amend pleadinget  Ac) 
But  referees  have  no  power  to  allow  amendments  to  pleadings,  under  sec  173  of  the 
Code.  Their  power  of  amendment  is  confined  to  immaterial  variances  arising  on 
the  trial,  under  §g  169  and  170  of  the  Code.  [Union  Bank  agt  MM,  IS  How.  606i.) 
Where  a  cause  was  referred  and  tried  before  the  referee,  who  made  a  report  therein 
which  was  set  ande  by  this  oourt,  and  a  new  trial  ordered,  with  costs  to  abide  the 
event,  without  ftirther  directions,  and  the  same  referee  tried  the  cause  again,  after  ob- 
jections thereto  on  the  part  of  the  defendant,  it  was  hdd,  that  he  had  power  to  do  so^ 
and  that  the  objection  was  properly  overruled.  {Skuart  agt  Tayhr,  7  Eow.  261.) 
In  an  action  agiUnst  a  trustee  for  an  account,  where  it  is  referred  to  a  referee  to  de- 
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tannine  and  staid  the  iasaeei  and  take  and  state  the  aoocnmt  between  the  parties, 

the  oomrt  will  grant  to  the  raferee  power  to  compel  theModnction  of  the  books  and 

papwa.    {Fraur  agt  Phelps,  4  Sand.  SBt-,  iee  In  Ihe  Sfatt§r  of  CfampheUf  13  Sow, 

dAl.)    Under  the  Code,  on  a  qneetion  of  fkct  arising  upon  motion  or  otherwise^  the 

ooart  may  appoint  a  referee,  and  invest  him  with  Sil  the  powers  neoeesary  for  its 

iaTOBtagation ;  or,  the  trial  maj-  be  had,  with  the  like  powersi  and  be  conducted  in 

tiie  same  manner,  by  the  ooart.    And  the  oonrt  may,  upon  a  motion,  make  an  order 

directing  the  parties  to  attend  before  it,  with  any  witnesses  they  may  wish  to  pro- 

dooe^  and  be  examined  on  oath.    Thas,  where  a  party  has  made  an  affidavit  in  bis 

own  favor,  npon  a  motion,  he  may  be  compelled  to  attend  before  the  ooart  to  explain, 

or  be  croaa-examined ;  and  on  his  refusal  to  answer  anv  qaestiona,  the  court  may 

strike  out  his  testimony.    (Mayer  agt  Lenif  16  Barb.  638.)   Where  a  question  of  tuX 

—(amount  due  from  attorney  to  dient,  of  moneys  ooUeoted)— has  been,  by  an  order 

of  the  court,  sent  to  a  referee  to  pass  upon,  and  on  a  motion  for  an  amendment  of 

the  order,  it  appears  that  there  are  oontradiotory  statements  and  suspicious  ciroum- 

fltanees  attending  the  case,  the  court  will  direct  that  the  parties  and  their  witnesses 

be  examined  openly  on  oath  before  the  court,    (B&rher  agt.  Oaae^  12  Mow.  361.) 

The  <qtpoinimeni  of  a  referee  must  be  made  by  the  court  (§§  270  and  2t8),  although 

parties  may  agree  upon  a  suitable  person  for  a  referee.    The  court  must  be  satisfied 

that  the  selection  inade  by  the  parties  is  a  proper  one.    A  referee  who  proceeds  in 

a  caoae  by  virtue  of  an  appointment  by  stipulation  of  the  respective  parlies  merely, 

acta  without  aothority.    (LUchfidd  agt.  BwrweU^  6  Bow.  341.)    But  a  written  stipu- 

lation  by  the  parties  to  refer  a  cause  to  a  referee  '*  to  hear  and  report  thereon,^*  is 

BofBdent  to  confer  juiiadiotion  and  sustain  the  judgment,  although  the  referee  may 

not  have  heen  ewom^  or  a  nde  of  eowrt  entered  upon  Us  appointtaient    The  court  will 

order  a  rule  entered  tmnc  pro  tunc^  if  necessary.    {Tkie  appears  to  overrtile  the  deciS' 

ion  in  latcf^Uld  agt  BurweU,  6  M>w,  Fr.  R.  341.)    Where  the  parties  appear  and 

argue  the  cause  More  the  referee,  without  objection,  it  is  a  waiver  of  such  defecta 

{WkdlM  agt.  The  Supervieora  of  AJbainy,  6  Eow.  278.)    Until  the  decision  of  a 

referee  is  signed  by  him,  and  the  report  filed  or  delivered  for  that  purpose,  he  may 

diange  or  modify  it  to  any  extent  in  conformity  with  his  better  judgment;  and  he 

may  open  the  cause  for  a  farther  hearing,  and  receive  evidence  upon  any  question 

on  which  he  may  desire  new  or  additional  light     {Affrandt  agt  Sadtett^  17 

Hm,  461.) 

See  sectiona  2T1  and  372  and  notes. 

§  271.   When  reference  may  be  compulsorily  ordered. 

Where  the  parties  do  not  consent,  the  court  may,  upon  the 
application  of  either,  or  of  its  own  motion,  except  where  the 
investigation  will  require  the  decision  of  difficult  questions  of 
law,  direct  a  reference  in  the  following  cases : 

1.  Whrae  the  trial  of  an  issue  of  facts  shall  require  the  exam- 
ination  of  a  long  account  on  either  side ;  in  which  case,  the 
referees  may  be  directed  to  hear  and  decide  the  whole  issue,  or 
to  report  upon  any  specific  question  of  fact  involved  therein ;  or, 

2.  Where  the  taking  of  an  account  shall  be  necessary  for  the 
information  of  the  court,  before  judgment,  or  for  carrying  a 
judgment  or  order  into  effect;  or, 

8.  Where  a  question  of  fact,  other  than  upon  the  pleadings, 
shall  arise,  upon  motion  or  otherwise,  in  any  stage  of  the  action. 

Wliea  reference  may,  and  may  not  be  ordered.— The 

court  must  be  enabled  to  see  from  the  pleadingSi  and  other  papers  of  the  parties^ 
tiiat  the  trial  of  the  cause  must  neoeeearHy  involre  the  examination  of  a  long 
aeoonnt  on  either  side  before  thej  wUl  eompA  a  nferenee,    (Seder  agt  The  Fough' 
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ke^ptie  and  8dU  ^okU  Pkmk  Road  Cb^  10  Hew.  U.)    An  action  is  not  rafenble, 
except  by  odnsent  of  partiea^  merely  beeavae  the  trial  of  it  will  requiro  proof  of 
▼arioua  small  items  of  dama^    To  Joatiiy  a  compulsory  reference,  the  trial  moat 
InTolye  the  ezamioatioa  of  a  long  aM0tin^->-acoording  to  the  ordinaiy  aooeptation  of 
the  word  aooount,  of  one  parky  against  the  other.     {JtOnXiBygh  agt  Brodie^  13  Bow. 
346.)    Although  a  question  of  porinersft^  or  no  partnenhip,  alone,  is  a  proper  ooe 
to  be  decided  by  a  jury,  yet  where  it  is  so  connected  with  the  accounts  of  the  flxtn 
that  a  full  statement  of  the  accounts  will  require  an  CKamination,  the  oanse  shonki 
be  ref&rrtd,    (MiUt  agt  TAtirj6y,  11  How,  113 ;  ou  Foknor  agt  Pcjumt,  18  Aw. 
363.)    An  action  baaed  upon  eafWesfneif  or  iMytij^ence  cannot  ba  rtfirred  under  the 
Code,  although  it  may  become  necessary  in  the  course  of  the  trial  to  examine  into  m 
large  number  of  items  constituting  the  plaintiff's  daim  for  damagea    The  Code  may 
have  abolished  the  fon/a  of  actions,  but  the  principka  which  govern  them  aro 
retained.     Actions  of  tori  under  the  former  system  were  never  referable;  not 
because  of  the  /orm,  but  of  the  mMano^  of  the  action.     (MeMastior  agt  Bo<4kf  4 
How.  4,21 ;  oee  Selm$er  agt  BedfiOdj  19  Wend.  21;  &  O,  8  Denio,  380;  tee  Dtd^- 
riek  agt  Bichky,  19  Wimd  108.)    An  action  against  a  sheriff  requiring  him  to 
account  to  the  plaintiff  for  propei^y  atta<died  of  a  defendant  in  an  execution  issoed 
upon  a  judgment  in  lavor  of  the  plaintiff  after  such  attachment,  where  the  execu- 
tion has  been  returned  by  the  sheriff  unsatisfied,  is  an  action  sounding  in  tor^  and 
is  not  refer oibk^  without  the  consent  of  parties.    The  trial  cannot  require  the  exam- 
ination of  an  acoowU  in  the  ordinary  acceptation  of  the  term.    Where  a  motion  for 
a  reference  is  opposed,  on  the  ground  that  difficult  questions  of  law  will  arise,  the 
opposing  affidarit  must  state  what  those  questions  are.    Ukwty  agt  FUm  13  Horn. 
437.)    One  bill  of  goods,  containing  fifty  different  items,  aeliTcred  at  one  time,  ia  in 
fact  but  one  item ;  and  a  motion  for  a  reference  upon  such  a  bill  as  cootaizdng  a 
long  account,  will  be  denied.    {Swifl  agt  WtOa,  2  Bom,  79.)    One  bill  of  ladmg^ 
composed  of  any  number  of  different  articles,  is  considered  but  cm  iCon,  on  the  tiial 
of  a  cause.    A  motion  for  reference  on  o»c  bill  of  lading,  containing  elmoi  dififorenl 
items,  or  articles,  as  requiring  the  examination  of  a  long  accounty  will  be  denied 
with  costs.    {Sm  2  How,  79.)    (MiUer  agt  Booktir,  2  B»w,  171.)    Where  a  canae 
involTes  the  examination  of  a  long  account,  it  ia  no  objection  to  a  motion  for  a  refer- 
ence that  it  had  once  been  tried  by  a  jury.    {Brown  agt  BradMhaw^  8  Bow,  176; 
8,  (7.,  1  Dwr,  635.)    Where  the  necessity  of  examining  a  long  account^  depends 
upon  the  decision  of  another  issue  in  the  action,  as  whetiter  a  partnership  existed, 
a  reference  will  not  be  ordered  until  that  issue  has  been  first  tried.    {Orahaim  agt 
Golding,  7  How,  260 ;  sm  Flagg  agt  Hunger,  3  Barb,  9.)    In  an  equitable  action  to 
set  aside  a  conveyance  on  the  ground  of  fraud,  the  court  may  order  the  issuee,  or 
any  specific  question  involyed  therein,  to  be  tried  by  a  jury,    {CodOy  g  264.)    But 
this  will  not  be  done,  even  on  application  of  one  of  the  parties,  where  the  circuit 
calendar  is  crowded  with  business.    Under  such  circumstances,  a  rtferenoe  is  proper. 
(JfMahon  agt  JLUen^  10  How.  384 ;  oee,  alaOj  Bowmam  agt.  SMIdon^  1  Duer^  607.) 
Where  the  issues  of  fact,  in  an  action  between  partners,  wiU  require  the  examina- 
tion of  a  long  account,  the  court,  on  its  own  motion,  where  application  is  made  for 
the  appointment  of  a  receiver,  will  direct  a  reference  to  hear  and  decide  the  whole 
issues ;  that  is,  will  direct  an  order  of  reference  for  the  f4>pointment  of  a  receiver 
with  power,  &c.,  and  a  reference  to  hear  and  decide  the  whole  issues.    {Jackson  agt 
JD»  Forut,  14  How.  81.)    The  constitutional  provision  of  the  rig^  of  '*  trial  by  jury, 
in  all  cases  in  which  it  has  been  heretofore  used,  shall  be  inviolate  forever,*'  cannot 
be  too  faithfully  preserved ;  and  any  legislative  provision  tampering  with  it  should 
at  least  be  very  strictiy  construed.     Oompudtory  r^eronus  shoiUd  be  rigorously  con- 
fined to  cases  invoking  the  examination  of  a  iona  fidt  account  in  an  action  of  eoa- 
tractf  and  should  also  be  literally  and  truly  a  long  aeeownt    Where  the  action  was 
for  damages  for  representations  by  the  defendaata*  agents  in  relation  to  the  extent 
of  a  certain  right,  which  afterwards  proved  to  be  fiUse,  and  the  affidavit  on  the  mo- 
tion for  a  reference  staled  that  the  trial  of  the  action  woxild  occupy  a  long  Ume,  and 
that  a  number  of  separate  and  distinct  fada  would  have  to  be  proved  by  a  large 
number  of  witnesses ;  Tieldj  that  the  court  granting  the  reference  in  the  action,  under 
these  circumstances,  without  the  written  consent  of  the  ptfties,  manifestly  exceeded 
its  powers,  and  committed  a  grave  error.     {Sharp  agt  Mayor,  Ac,  18  How,  213; 
and  see  Cameron  agt  Freeman,  18  How,  310.) 
Regularity  of  reference.— The  Code,  section  270,  pnmdes  that  any 
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le^  in  any  cesoao,  limy  bd  referred  upon  the  tmtten  ammU  of  the  partiea  The 
97l8t  section  aathorizes  the  reference  of  certain  speeified  iisues.  The  question  is 
tills,  where  counsel  for  both  parties  at  the  circuit  agree  orally  to  refer  a  cause  not 
referable  under  section  271,  and  the  court  make  the  order  and  appoint  the  referee, 
who  proceeds  wiHi  the  hearing,  can  either  party  set  aside  the  reference,  because  a 
written  cofueni  was  not  obtained  ?  Bdi  not :  because  the  agreement  of  the  parties 
in  the  presence  of  the  court  waived  a  written  consent,  and  xnade  the  reference  valid 
and  binding.  Th^  openly  waived  the  right  to  a  trikl  in  any  other  way;  and  the 
light  having  once  gone,  it  could  not  be  recovered.  (KacUor  agt  The  Ulster  Flank 
Boadf  7  Sow.  41.)  The  consent  to  refer,  required  by  section  270  of  the  Code,  may 
be  written  by  the  parties  or  their  attomerfs,  or  by  the  clerk  entering  their  consent 
in  the  minutes  of  tiie  court,  or  by  the  referees  in  their  minutes^  such  consent  being 
made  before  them.  The  parties  also  may  waive  by  their  acts  any  (lirther  writing 
than  the  entry  on  the  n&nutes  of  the  referee,  if  more  were  otherwise  necessary. 
{Lectfferofi  agt.  Ibwlefj  7  Bow.  359.)  In  an  action  referable  only  by  consent,  a  stipu- 
lation was  signed  by  the  attorneys  of  both  parties  referring  ^e  cause  to  Mr.  M., 
Kid  an  order  was  xnade,  on  defendants*  motion,  and  on  filing  the  stipulation,  refer- 
ring it  to  Mr.  L ;  hetd,  that  the  plaintiflf  had  a  right  to  disregard  the  order  entirely, 
and  proceed  to  trial  or  inquest,  as  if  no  consent  to  any  reference  had  been  given. 
(Eomer  agt  Bliee,  7  Mow,  246;  eee  Ludington  agt  Toft,  10  Barb.  448;  see  Benoml 
agt  Harris^  1  Cbcfe  R  147.)  Proeedings  upon  a  reference  is  a  waiver  of  all  objec- 
tioDB  to  the  order  of  reference  on  the  ground  of  irregularity ;  but  not  of  the  objection 
that  the  court  had  no  jurisdiction  to  make  the  order.  That  objection  may  be  raised 
at  any  time.  {Oarcie  agt  ShekUmy  3  Barb.  232.)  A  written  stipulation  by  the  par- 
ties to  refer  a  cause  to  a  referee  "  to  heaar  and  rtport  thereon,^  is  sufficient  to  confer 
jurisdiction  and  sustain  the  judgment,  although  the  referee  may  not  have  been  sworn, 
or  a  rule  of  court  entered  upon  bli  appointment  The  court  will  order  a  rule  entered 
fmncpro  ttmc,  if  necessary.  (This  appears  to  overrule  the  decision  in  Litchfield  agt 
Bennetl,  5  Bow.  Pr.  R  341.)  Where  the  parties  appear  and  argue  the  cause  before 
the  referee,  without  objection,  it  is  a  waiver  of  such  defects.  (Whalen  agt  The 
Board  of  Su^penrisors  of  Albany  Co.,  6  Row.  3^<;  ne  McOuOottgh  agt  Brodie,  13 
J2M0.  346;  Matter  of  (iunpbeUj  13  How.  481.)  In  a  case  where  the  parties  have 
referred  their  cause  to  a  referee  by  a  written  eonseni^  (the  cause  not  being  referable 
otherwise,)  it  seemi^  that  if  the  court  have  the  power,  they  ought  not  to  exercise  it, 
of  substituting  a  new  referee  without  the  same  consent  of  the  parties :  unless,  per- 
haps, in  a  case  where  the  decisions  of  the  referee  is  reversed  on  questions  of /ac< 
merely,  and  which  facts  will  again  have  to  be  decided  by  him  on  a  retrial.  (BH- 
lings  agt  Vanderbrek^  16  Row.  296.) 

notioB  for  a  reference* — On  moving  a  cause  fbr  r^enee^  the  old 
practice  should  be  adhered  to.  That  is,  all  the  moving  affidavit  need  to  show  is, 
that  the  cause  is  referable  under  the  statute.  If  the  opposite  party  thinks  that  the 
investigation  will  require  the  decision  of  difficult  questions  of  law,  and  therefore 
comes  within  the  exception  of  section  271  of  the  Code,  he  must  show  it  in  opposi- 
tion to  the  motion.  The  presumption  in  such  cases  is,  that  no  intricate  legal  ques- 
tion will  arisa  {Barber  agt  CromweUj  10  Row.  351.)  An  affidavit  made  for  a 
reference  must  be  made  by  the  party,  unless  a  sufficient  excuse  is  g^ven  why  it  is 
not ;  where  tiie  attorney  makes  it,  a  valid  excuse  for  its  not  being  made  by  the 
party  is  always  required.  {Mesiek  agt  SmOhf  2  Row.  7.)  To  the  same  effect,  see 
Ross  agt  Beecher,  (2  Row,  157);  LUile  agt  Bigtiow,  (2  Row.  164);  and  BoUon  agt. 
McCulloughf  (2  Row,  165.)  Where  a  motion  for  a  reference  is  opposed,  on  tbe 
ground  that  difficult  questions  of  law  will  arise,  the  opposing  affidavit  must  state 
what  those  questions  are.  (Dewey  agt.  Fiddj  13  Row.  437.)  See  Supreme  Court 
BuleSf  87,  in  respect  to  oraera  of  roference  to  annul  marriage  contract;  and  see 
Rules,  78  and  79,  in  respect  ta  reference  as  to  titie,  and  ui  partition.  {See  Oram  agt 
Bradford,  4  Abb.  201 ;  see  WordeU  agt  Root,  3  Abb.  142.) 

§  272.  Report  to  stand  as  decision  of  the  court,  {Amendment  of 
1860,  which  are  additions^  in  italics.) 

The  trial  by  referees  shall  be  conducted  in  the  same  manner 
and  on  similar  notice  as  a  trial  by  the  court    They  shall  have 
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the  same  power  to  grant  adjournments  and  to  allow  amendments 
to  any  pleadings,  and  to  the  summons,  as  the  oonrt  upon  such 
trial,  upon  the  same  terms  and  with  the  like  effect  They  shall 
have  the  same  power  to  preserve  order  and  punish  all  yiohip 
tions  thereof  upon  such  trial,  and  to  compel  the  attendance  of 
witnesses  before  them  by  attachment^  and  to  punish  them  as  for 
a  contempt  for  non-attendance,  or  refusal  to  be  sworn  or  testifyi 
as  is  possessed  by  the  court  They  must  state  the  &cts  found 
and  the  conclusions  of  law  separately,  and  their  decision  must 
be  given,  and  may  be  excepted  to  and  reviewed  in  like  manner, 
and  with  like  effect  in  all  respects  as  in  cases  of  appeal  tmder  section 
two  hundred  and  sixty-eight;  and  they  may  in  like  manner  settle 
a  case  or  exceptions.  The  report  of  the  referees  upon  the  whole 
issue  shall  stand  as  the  decision  of  the  court,  and  judgment  may 
be  entered  thereon  in  the  same  manner  as  if  the  action  had  been 
tried  by  the  court  When  the  reference  is  to  report  the  &ct8, 
the  report  shall  have  the  effect  of  a  special  verdict. 

When  the  case  on  appeal  shall  have  been  heard  and  decided  at  the 
general  ierm^  upon  the  report  of  the  referee  and  exceptions^  unihoui 
a  case  containing  the  evidence,  the  decision  may  he  renriewed  in  Wee 
moamer  on  appeal  to  the  court  of  appeals.  If  the  judgmeTit  he  re- 
versed at  the  general  term  and  a  new  trial  ordered,  it  shall  not  he 
deemed  to  have  been  reversed  on  questions  of  fact,  unless  so  stated  in 
(he  judgment  of  reversal;  and  in  that  case  the  question  whether  the 
judgment  should  have  been  reversed  either  upon  questions  of  fact 

or  oflaWj  shall  be  open  to  review  in  the  court  of  appeals. 

Proceedings  at  reference.— The  refereei  appointed  pumumt  to  the 
foregoi&g  provuionfli  diaU  proceed  wiUi  diUgenoe  to  hear  and  determine  the  voMJb- 
ters  in  oontroyersf .  They  tSbaSL  appoint  a  time  and  place  for  the  hearing,  and  ahaO 
a(!yoam  the  same  from  time  to  time  aa  may  be  neoeaaaiy ;  and  on  the  i^plioatiaa 
of  either  party,  and  for -good  caoae,  they  may  poatpone  such  hearing  to  a  time  not 
extending  beyond  the  next  tenn  of  the  court  m  which  the  auit  ia  pending.  Before 
proceeding  to  hear  any  teatunony  in  the  eauae^  the  refereea  flhaJH  be  aevenJly  awont 
mithfiiUy  and  fairly  to  hear  and  exasiine  the  canae,  and  to  make  a  juat  and  trae 
report  aooording  to  the  beat  of  their  nnderatanding,  which  oath  may  be  adminlatered 
by  any  peraon  authoriaed  to  take  aifidavita  to  be  read  in  the  oonit  in  which  the  suit 
is  pending,  or  by  any  Jnatice  of  the  peace.  Witneaaea  may  be  compelled  to  appear 
before  aueh  referees,  by  anbpoBnaa  iasulng  oat  of  the  oooit  in  winch  the  cauae  ia 
pending,  in  the  same  manner,  and  with  the  like  effect,  aa  in  oaaea  of  triala  in  aoeh 
court.  Any  one  of  the  referees  may  adminiater  the  neoeasaiy  oath  to  the  witneaaea 
produced  before  them  for  examination.  All  the  refereea  must  meet  together  and 
hear  all  the  proofa  and  allegations  of  the  parties,  but  a  report  \xf  any  two  of  them 
shall  be  valid.  The  refereea  may  be  compelled,  by  order  of  the  court  in  which  the 
cause  is  pending,  to  proceed  to  the  hearing  tnereoi^  and  to  make  report  of  the 
amount  they  find  due  to  either  party;  and  the  court  may  require  them  to  repott 
their  decision  in  admitting  or  rejecting  any  witness^  in  allowing  or  oye4'Tuling  any 
question  to  a  witness  or  the  answer  thereto^  and  all  other  proceedings  by  tiiem 
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togpethar  vitb  the  testimonj  before  them,  and  their  reeeooB  for  allowing  or  disal* 
lowinff  anj  claim  of  either  party.    (2  JL  &t  iih  ed,  632,  g§  41lo  46;  see  Keaior 
mgt.  The  Ulstar  and  Jktaware  OomA  Co,,  t  Eow,  41 ;  9H  Munroy  agt.  Benadietj  11 
Man.  402 ;  SuprmM  Court  Bide^  32.)    It  is  not  neoeasarj  that  refereea  should  fix 
the  time  and  place  of  hearing  m  wriiing.    (AWkovgh  it  ie  the  better  pradiee.)    When 
the  time  and  place  for  the  hearing  is  actoaUj  fixed  hj  the  referees  or  referee,  (by 
parol  or  otherwise,)  and  the  attorney  gires  the  adrense  party  aotioe  of  the  hearing 
«t  the  time  and  ptaee  fixed,  snch  adrerse  party  is  in  fai^t^  if  he  neglect  to  attend ; 
and  in  his  abeenoe^  the  referee  may  proceed  upon  the  motion  of  the  party  giving 
the  notice.    If  the  ptaMif  ne^eets  to  appear,  the  referee  may  proceed  and  make 
bis  report  in  fayor  of  the  defendant,  and  may  non-suit  the  plttntilt    (Stephtne  agt. 
Strong,  8  How,  839.)    If  the  attorney  of  a  party  receives  noUoe  of  trial  before  a 
referee,  he  is  bound  to  attend  to  it»  and  attend  ioit  at  the  Omeand  place  of  the  hear' 
ing.    The  mistaken  intelligence  rec^ved  fix»n  the  referee,  as  to  the  time  of  the 
bearing,  may  furnish  a  good  ground  for  the  a^'oummeDt  of  the  hearing,  but  not  for 
utterly  neglecting  or  disregarding  the  notice  of  trial    The  better  practice  for  ref- 
erees is,  to  appoint  in  torHing  a  time  and  place  for  the  hearing  df  the  cause,  a  copy 
of  which  should  be  served  with,  or  before  the  notice  of  trial.    {Sage  agt.  Moeher, 
It  Sow.  367.)    In  a  refereno^,  after  a  cause  has  been  submitted  and  the  referees 
have  retired,  it  is  a  matter  of  discretion  with  them  to  open  the  caose^  and  adjourn 
to  receive  farther  testimony.    {Ckaoeland  agt. HvmUr,  1  Wend.  106.)    Befereee  may 
adjourn  for  a  reasonable  time  on  their  own  nciMn,  without  the  consent  of  parties ; 
and  the  only  limitation  in  the  statute  in  relation  to  such  acyoumments  is,  that  they 
shall  be  '^iMoefwiry.''    Of  this  necessity  the  referees  are  to  judge ;  though  the  court 
may  inquire  into  the  matter,  for  the  purpose  of  seeing  that  the  power  is  not  exer- 
cised oppressively,  aiiid  that  no  unreasonable  delay  takes  place.    Fm  Bbonsok,  J. 
{JEoi  parte  RuUer,  3  JETiZZ;  464 ;  see  Jackson  agt  hee,  82  Wend  637 ;  The  People  agt 
BeMtdaer  C.  P.,  nWend.  633;  SickUe  agt.  Fort,  \2Wend,  609;  Bvfler  agt  Bc^  6 
Hm,  316 ;  Sttgdcun  agt  Swart,  20  John.  476.)    The  court  will  not  hear  a  motion  to 
pos^ne  a  trial  pending  before  referees^  on  tiie  ground  of  the  absence  of  a  witness. 
The  referees  must  decide  such  applications ;  and  if  anj  erroza  be  committed,  the  court 
will  correct,  on  a  motion  to  set  aside  their  report    (Langky  agt  JSichman,  1  Sand. 
681;  see  Oreen  agt  Brown,  3  Soffit,  118.)    A  variance  between  the  complaint  and 
the  prod^  by  whiob  it  is  clear  that  the  defendant  was  not  and  could  not  have  been 
misled,  may,  under  the  provisions  of  the  Code,  be  disregarded,  without  amendment, 
by  a  referee,  as  well  as  by  a  judge,  {ffannony  agt  Binghami,  1  JDuer,  209 ;  «««  Beach 
agt  Saiifmond,  2  £  Z>.  5mit^496.)    Where  the  complaint  is  in  theform  of  a  bill  in 
equity,  in  case  of  a  partnership,  and  prays  for  an  account,  and  the  answer  denies  the 
partnership  and  sets  up  a  counter  claim,  and  an  order  of  reference  is  made  wfaidi 
refers  the  whole  issue  to  the  referee,  the  referee  has  the  power  (tiie  same  as  the  court) 
and  may  determine  the  liability  of  the  defendMit  to  account^  and  then  proceed  to 
take  the  account  himselC    No  exception  hes  to  such  dedsion,  so  far  as  it  relates  to 
the  mode  of  proceeding,  nor  can  his  discretion  in  such  case  be  reviewed.    Bat  the 
better  practice  in  such  cases  is,  for  the  referee  to  make  a  separate  report,  declaring 
the  existence  of  the  partnership  and  the  liability  to  account,  which  report  might  be 
confirmed  upon  special  application  to  the  court,  so  as  to  allow  an  appeai,  and  get  the 
decision  of  the  court  upon  that  point,  before  the  aocount  is  taken.    (Pahner  agt 
Pahner,  13  Bow,  363.)    Where  a  referee,  on  the  trial  of  a  cause  bef<»e  Mm,  (during 
an  sfyoumed  hearing,)  personally  examined  a  piece  of  machinery,  the  utility  of 
which  was  the  subject  of  the  litigation,  and  during  such  examination,  received  ex- 
planations of  its  operation  by  two  of  t^e  plaintiflTs  material  witnesses,  wiUiout  the 
knowledge  or  consent  of  the  defendant ;  hdd,  that  the  referee's  report,  which  was 
in  fevor  of  the  plaintiff  must  be  set  aside  for  irregularity.    It  seems  that  the  rule  of 
law,  which  protects  parties  from  any  undue  izifluence  upon  the  minds  of  jurors, 
should  be  substantially  applied  to  referees.    (  Tale  agt  Owinits,  4  Sow,  263.)    On  the 
trial  of  a  cause,  a  referee  takes  the  place  of  a  /ury  as  well  as  of  the  court    His  de- 
dsion upon  questions  of  fact,  like  that  of  a  jury,  is,  as  a  general  rule,  condusive. 
U,  therdbre^  it  appears  that  the  report  oi  a  referee  upon  questions  of  fact  has  been 
even  in  the  dightest  degree,  i^ected  by  any  influence  exeidsed  by  the  sucoessfu 
psrtjr,  itwfllbesetaddeforirreguhirity.    {SeeTaktgt,  Cfwimts,  ^ Sow.  Pr.  S.  263 
to  the  same  poinL)    A  referee,  when  a  cause  is  entrusted  to  him,  diould  not  only 
avoid  all  improper  influences^  but  even  "the  appearance  of  eviL"    And  whethei* 
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aatiflfled  with  his  deoiaioD  or  not,  no  <me  should  be  lefft  to  question  its  entire /otr- 
ness,    {IhrUm  agt  Lewify  4  Mow,  1.)   The  report  of  a  referee^whose  integrity  wasxiot 
questioaed)  was  set  aside  as  against  pnblio  policy,  on  these  utots :  Nearly  two  years 
before  finally  deciding  the  caee^  the  referee  received  his  fees  from  the  dei^idanta, 
asBoring  them  that  the  decision  was  to  be  in  their  favor ;  afterwards,  without  in- 
forming the  other  par^  of  what  had  ooooned,  be  first  promised  him  that  he  would 
suspend  a  decision  nntU  the  determination  by  the  court  of  another  causey  (snppoeed  to 
involve  the  same  question,)  and  after  such  decision,  repeatedly  assured  him  and  his 
attorneys  that  the  report  shoold  be  made  in  his  fkvor ;  and  then  again,  as  late  as  four 
or  five  days  befiore  the  report  was  actually  made,  promised  both  parties  that  he 
would  re- examine  the  case^  which  he  did,  and  made  a  report  in  fevor  of  the  defend- 
ants.   It  is  important  that  the  conduct  of  those  to  whom  the  pure  and  impartial 
administration  of  the  law  is  entrusted,  should  be  such  as  to  fiunish  to  those  who 
litigate,  no  just  grounds  of  suspicion.    {8e$  Darkn  agt  Lewia^  9  Mno.  Pr.  B.  1.) 
{Roosa  agt  T?i6  SaugerHeSf  Se,^  Road  Oo^  12  Smb.  297.)    The  reference  to  a  referee 
to  take  and  state  an  account  between  the  parties^  in  an  action  for  tiie  dissolution 
of  a  joint  stock  company,  and  for  an  accounting  among  the  associates,  under 
the  second  subdivudon  of  section  271  of  the  Oode^  is  the  reference  of  tiie  former 
eovrts  of  equity,  such  as  was  always  made  to  a  master  in  oases  of  accounting.    And 
the  practice  of  the  court  of  chancery  in  rsmect  to  references  ci  that  nature^  is  stOX 
in  force  in  regard  to  proceedings  before  referees.    Hencs^  where  no  objectums  are 
made  before  a  referee,  as  to  the  mode  of  proceeding,  and  no  exceptions  are  taken  to 
his  report^  both  parties  are  concluded  by  the  report^  and  neither  is  entitied  to  raise 
any  question  in  respect  to  the  details  of  the  acconnti  on  the  hearing  of  the  cause 
upon  the  referee^s  report  and  the|proofe.    (jCsfeAum  agt  Olark^  22  Barh,  319.)    One 
of  three  referees^  before  whom  a  cause  is  tried,  cannot  be  sworn  and  examined  as  a 
witness  on  such  trial    (JIbrMagt  Jl^sf,  11  Barb.  610.) 

Report  of  referees. — ^The  roSferees  may  be  compelled,  by  order  of 
the  court  in  which  the  cause  is  pending,  to  proceed  to  the  hearing  thereof,  and  to 
make  report  of  the  amount  they  find  due  to  either  party;  and  the  court  may  re- 
quire them  to  report  their  decision  in  admitting  or  rejecting  any  witness,  in  allowing 
or  overruling  any  question  to  a  witness  or  the  answer  thereto^  and  all  other  proceed- 
ings by  them,  together  with  the  testimony  before  them,  and  their  reasons  for  allow- 
ing or  disallowing  any  daim  of  either  party.  (2  R  8.  384,  4dh  $d.  633,  %  4&) 
The  report  of  a  referee  to  whom  all  the  issnei  are  referred  must  state  ail  the 
material  facts  put  in  issue  and  found  by  hun,  as  well  as  his  conclusions  of  law. 
The  unsucceasftd  party  has  a  right  to  have  these  placed  upon  the  record.  No  notice 
of  the  report  or  service  of  a  copy  thereof  is  necessary  before  entering  up  judgment 
It  seems  in  all  cases  eveiy  material  issue  should  be  passed  upon,  at  least,  if  deedred 
by  the  parties.  (7<m  Siemburgk  agt  JBqffmanf  6  ^ow,  492;  sss  Okurch  agt  Erbmif 
4  Sand.  691.)  Tkie  Code  (§  272)  does  not  require  a  referee  formally  to  report  upon 
the  issues  formed  by  the  pleading&  If  there  are  issues  upon  whidi  there  is  no 
evidence,  he  is  not  required  to  notice  them.  And  where  an  issue  is  reported  upon 
bj^n^ioesaary  impUoationt  ft^c^Q^  tiie  rest  of  the  repor^  it  will  be  deemed  sufficient 
He  is  not  to  report  the  widence^  but  thefauts  found  from  the  evidence.  But  where 
evidence  is  introduced  upon  a  material  issue,  and  the  facts  are  not  affirmatively 
found  thereon,  he  is  not  required  to  report  negatively  upon  it ;  it  is  sufficient  that 
he  find  affirmaiivdy  what  feets  are  proved.  A  dday  of  abc«it  seven  months,  in 
making  a  motion  to  set  aside  a  report  of  a  referee  for  iiregularity,  although  it  was 
claimed  that  a  substantial  right  was  involved;  held,  fetal  to  the  motion.  {POUeraon 
agt.  Graves,  11  ffaw.  91.)  !nie  court  below  has  power,  on  motion,  to  reform  the 
case  on  which  the  cause  was  reviewed  in  that  court,  so  that  it  shcJl  oontain  onlv 
the  evidence  and  proceedings  necessary  to  present  the  questions  of  law  raisea. 
But  that  court  is  not  authorized  to  diange  the  case  so  as  to  present  ihe  facts  other- 
wise than  as  found  by  the  referees,  or  to  insert  therein  exceptions  not  taken  on  the 
trial  or  to  their  final  decision.  (Johnson  agt  WTi^iUoek^  12  Bow.  671 ;  A  0, 8  Kohl 
348.)  Under  the  Oode^  (1861,  §  272,)  a  referees*  report  must  state  the  fhcts  found 
by  them,  and  the  condusions  of  law  separately;  and  their  decision  may  be  ex- 
cepted to  and  reviewed  in  like  manner  as  the  decision  c^  the  court  "Where  the 
general  term  of  the  court,  on  appeal,  review  the  report  of  referees  upon  exceptions 
taken  on  the  trial,  they  cannot,  in  the  settlement  of  the  case  upon  tiieir  judgment, 
embrace  any  spedal  finding  of  fects.    This  oourt  caaaot,  in  this  class  of  oases,  re- 


§  272]  TBIAL  BY  RBFERSBS.  421 

gard  anj  ifaidiDg  of  ikets  except  sneh  88  shall  be  stated  bj  the  referees  according 
to  the  proTJsioDB  of  the  Code.  Where  the  report  of  the  referees  oontalna  a  yolumin- 
oitB  statement  of  the  eyidenoei  and  is  not  in  aooordanoe  with  the  proTisioDS  of  the 
Code^  the  general  term  maj  settle  a  case,  abridging  these  statements  so  as  to  pre- 
weaat^  in  a  concise  form,  se  mach  of  the  fkots  as  are  essential  to  an  understanding  of 
the  exceptions  taken  on  the  trial  (MiOe  agt.  Thuir^^  12  Ehw,  417,  decided  in  cowrt 
of  appeak.)  Where  a  referee  does  not,  as  required  by  section  21%  of  the  Code,  state, 
in  Ids  report,  the  foots  foond  and  the  conclusions  of  law  separately,  the  omission 
should  be  supplied  befi>re  bringing  the  case  to  argument  In  such  a  case  an  order 
win  be  granted,  on  the  application  of  either  party,  requiring  the  referee  to  make  a 
ftmher  report  correcting  the  defect  in  the  first  Or,  the  court  may,  of  its  own  mo- 
tion, send  the  case  ba<^  for  a  ftirther  report  {Snook  agt  ISriis,  19  Barb,  313 ;  and 
see  AyranU  agt.  Saeketi,  17  How.  461.)  A  referee,  who  has  reperted  his  decision  in 
an  action,  ought  not  to  be  required  to  make  a  Airther  report  on  the  eyidenoe  taken 
at  the  trial,  in  amendment  oC  or  in  addition  to,  the  report  made  by  him,  upon  a 
question  of  &ot  not  specifloally  raised  by  the  pleadings.  {MartUm  agt  Johneon^  13 
Bow.  93.)  Until  a  rcdTeree  has  eigned  hie  repoi%  and  the  same  is  in  rMdlness  for  d^ 
Ureiy,  the  case  is  under  his  oontrol,  and  he  may  reconsider  his  decision  and  diange 
it,  or  may  withhold  his  report  for  the  purpose  of  receiving  Anther  evidence,  ^t^- 
ing  the  report^  together  with  notice  of  the  fad  to  (he  party  entitSed  (o  ^  are  the  %cts 
whidi  preclude  his  opening  the  case  for  fiirther  evidence  or  consideration,  and  dose 
his  judicial  authority  therein.  {Ayro/uU  agt.  Sachettf  17  How.  607.)  Where  two 
referees  agree  to  -a  report,  and  the  other  dissents,  saying  to  the  two  who  agree,  that 
tiiey  can  sign  the  report  without  his  being  present ;  and  it  is  so  done  the  next  day, 
the  cause  being  considered  as  determined;  held^  that  the  report  is  good.  {Clark  agt 
Fraser,  1  How.  98 ;  11  J.  R.  402 ;  6  Z.  i?.  39 ;  2  John.  Cases,  346;  7  Cow.  R.  410, 526, 
and  noU  780;  2Manl  A  8eL  141;  2  R  S.  306,  §46;  3  R.  3.  732,  gg  66,  5V,  2R.S. 
468,§27;  3  A  iSL  780,  §  44.)  A  report  of  referees,  like  the  Terdict  of  a  jury,  is,  as 
ft  general  rule^  condusiye,  in  a  ease  of  conflict  of  evidence.  {WdOdni  agt  Sievena, 
4Bar&.  168.)  Where  evidence  is  introduced  on  a  hearing  before  referees,  upon  a 
question  of  fact,  and  the  referees  oome  to  a  conclusion  thereon,  a  new  trial  w&l  not 
be  granted  on  account  of  the  incorrectness  of  their  conclusion:  whatever  may  be 
the  opinion  d  the  court  upon  that  point  {Spencer  agt  The  Utica  RR.  Co.^  6  Barb, 
337 ;  see  Haynes  agt.  Symonds^  9  Barb,  260;  Cady  agt  AUsn,  21  Barb,  388 ;  Stuart 
agt  Taylor,  7  How.  261 ;  Qwukenbush  agt  EUe,  5  Barb.  469;  JDaois  agt  AUtn,  3 
Com,  168.)  A  report  of  a  referee  made  upon  the  question  of  damages  consequent 
upon  the  dissolving  of  an  injunction,  must  be  confirmed  (on  motion  at  special  term) 
before  the  court  can  entertain  an  application  to  prosecute  the  undertaking  given 
upon  the  issuing  of  the  injunctbn.  In  all  cases  where  a  report  is  required  for  the 
purpose  of  enabling  the  court  to  make  some  discretionaiT  order  or  decree  thereon, 
it  requires  oonflrmation.  (Qriffng  agt  Slaie,  6  How.  206.)  When  a  reference  has 
been  ordered  in  a  collateral  matter,  for  the  purpose  of  carrying  a  judgment  into 
effect,  the  report  of  the  referee  must  be  confirmed,  upon  motion  at  special  term. 
{Bebnont  agt.  Smith,  1  Duer,  676.)  Where  the  facts  of  a  case,  which  involve  among 
others,  the  existence  of  a  copartnership,  is  referred,  snd  the  refSaree  reports  that 
tiiere  is  suiBcient  evidence  to  establish  the  copartnership,  the  party  in  whose  favor 
the  report  is  made  cannot  file  the  report  without  notice,  and  enter  an  order  dissolv- 
ing the  copartnership  and  direct  an  accounting.  Such  an  order  is  not  a  judgment 
under  the  Code.  Notice  should  be  given  of  the  time  and  place  of  presenting  the  re* 
port  to  the  court,  and  the  nature  of  the  order  asked  for.  {Bantes  agt  Brady,  8  How. 
216;  see  Swartwoui  agt  Otirtis,  5  How,  198.)  A  report  of  a  referee,  '*that  in  his 
opinion  it  would  be  proper  to  allow  said  infants  to  prosecute  an  action  for  the  par- 
tition or  sale  of  the  real  estate  mentioned  in  the  petition,"  is  not  sufficient  to  warrant 
the  court  in  ordering  proceedings  in  such  an  action.  Under  the  statute,  the/aci9 
which  warrant  such  a  coodusion,  should  be  set  forth  in  the  report  (In  the  matter 
of  Marsae,  16  How.  383.)  It  is  too  late  for  a  party  to  make  application  to  change 
the  referee  after  he  has  given  notice  and  proceeded  to  the  retrial  of  the  case  on  his 
pan,  before  referee.    {BiUings  agt  Vanderbr^  16  How.  296.) 

ReTieiBT  off  proceedings  and  reporU  off  refferees*— Every 
court  possessing  authority  to  appoint  referees,  has  the  inherent  right  to  review 
their  proceedings,  and  is  the  only  appropriate  tribunal  fbr  that  purpose.  Ko 
appeal,  therefore^  will  lie  firom  the  judgment  of  an  inferior  eoort,  for  errors  oom- 
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xnitted  hj  referees,  unlefis  that  oourt  has  flnt  reftised  to  oorreot  them.  {Oimkard 
•gt  CkutOUmj  12  Sorb.  138.)  The  power  and  dntf  of  the  court  to  set  ande  Hie 
report  of  a  referee,  when  it  is  palpably  against  evidenoe,  which  is  fhll  and  in  no 
way-  contradicted  or  discredited^  cannot  a£nit  of  a  reaaonaUe  doubt.  (Smith  a^ 
SchMck,  18  Barb.  344.)  The  finding  of  a  referee,  upon  a  question  of  &ct,  where  tbm 
testimonj  is  not  decisiTe  either  way,  is  oondusiye ;  and  his  report  will  not  be  set 
aside  unless  some  principle  of  law  has  been  violated.    {Dwrkee  agt  Jfott,  8  Borft. 

423  ;  see  Scrtmbm  agt  BcuoteTf  4  SornA  6.)    The  report  of  a  referee  is  like  the  ver- 
diet  of  a  jury,  and  must  be  destitute  of  any  eTldsnce  to  support  it,  in  order  to  war- 
rant the  court  in  gnmting  a  new  trial,  upon  the  £Mta.    If  there  is  any  proof  tending 
to  show  the  fiicts  in  issue,  it  is  not  the  duty  of  the  court  to  set  sside  the  report; 
though  liie  eyidenoe  be,  in  its  judgment,  too  sli^t  to  found  a  dedsion  upon. 
{Woodin  agt  Fotter,  16  Barb.  146 ;  see  Kennedy  agt.  Kew-Tork  amd  ffariem  BK  Ox, 
3  Duer,  69;  Roberta  agt  Ckuier,  17  Sow,  624;  Ooodrich  agt  JTew,  18  E^.  189.) 
An  af&darit  of  a  party  setting  forth  the  proceedings  before  the  rtfToree  cannot  be 
receiyed  as  the  ground  of  a  motion  for  setting  aside  the  report    A  special  r^Kirt 
of  the  eyidence  must  be  obtained.    {Bdmont  agt  SmUk,  1  Dusr,  675.)    it  is  im- 
proper to  move  for  an  order  refening  a  cause  back  to  a  referee  to  make  a  further  or 
supplemental  report,  stating  whether  certain  Hujts  were  proyed  b^re  him  or  not^ 
where  it  appears  from  the  referee's  report  that  he  has  passed  upon  all  the  facta 
necessary  to  a  decision  of  the  eause^  and  has  stated  those  facts  in  his  report,  agree- 
abfy  to  section  272  of  the  Code.    It  would  be,  substantially,  granting  a  new  trial 
in  fact,  without  power  to  hear  the  parties  on  the  te8tim<»iy.    After  the  referee  has 
made  bis  report  on  the  facts  and  conclusiona  of  law,  the  only  thing  for  the  court  to 
do  is  to  examine  and  determine,  Ist.  Whether  he  has  passed  upon  all  the  material 
issues  made  by  the  pleadings.    Sd.  Whether  his  finding  on  each  of  the  questioDs 
of  fact  is  supported  by  the  eyidence ;  and,  3d.  Whether  the  legal  conclusions  from 
the  facts  are  in  accordance  with  the  law  of  the  land.    (LaJrin  agt.  Keuh  York  cmd 
Erie  BR  Co.,  11  Sow.  412;  and  eee  PraU  agt  iS^tfes,  17  Eijw.  211.)    l^e  Code 
($  272)  does  not  require  a  referee  formally  to  report  upon  the  issues  fanned  by  the 
pleadings.    If  tiiere  are  issues  upon  which  there  is  no  eyidence,  he  is  not  required 
to  notice  them.    And  where  an  issue  is  reported  upon  by  necessary  implication, 
from  the  rest  of  the  report,  it  will  be  deemed  sufllcient    He  is  not  to  report  the 
evidence,  but  the/oete  found  from  the  eyidence.    But  where  eyidence  is  introduced 
upon  a  material  issue,  and  the  facts  are  not  aiBrmatiyely  found  thereon,  he  is  not 
required  to  report  negatiyely  upon  it ;  it  is  sufficient  that  he  find  affirmaiivdy  what 
fects  are  proyed.    A  dday  of  about  seyen  months,  in  making  a  motion  to  set  aside 
a  report  of  a  referee  for  irregulaiity,  although  it  was  claimed  that  a  substantial 
right  was  inyolyed,  Md,  fatal  to  the  motion.    (PaltUrton  agt.  Qra/eee,  11  Sow.  91.) 
"VHiere  the  referee  does  not  pass  upon  ott  Ihe  ieeuee  in  the  cause,  or  when  he  has 
not  separately  found  the  facts  from  the  eyidence  necessary  to  a  proper  disposition 
ofaUike  ieeuee  in  the  cause,  the  correct  and  settled  practice,  requires  the  applica- 
tion to  set  aside  the  report  for  either  of  these  causes  to  be  made^  on  molion  to  the 
court  at  epedai  term.    Such  errors  ought  not  to  be  entertained  on  appeai  finom  the 
judgment,  unless  the  court  has  first  refiised  to  correct  them,  on  special  motion 
to  refer  the  matter  back  to  the  referee.    (Suke  agt.  Sherman^  13  Sow.  411.) 
The  report  of  referees,  like  the  yerdlct  of  a  jury,  is  only  to  be  set  aside 
where  the  finding  is  dearly  against  the  weight  of  eyidence,  or  where,  upon  the 
triid,  some  rule  of  eyidence,  or  principle  of  Uw,  has  been  yiolated.    (Oreen  agt 
Brown,  3  Barb.  119;  eee  Baker  agt  MarHn,  id,  634;  DoyU  tjs^  3%e  St  Jasnee 
Chwrch,  7  Wend,  178.)    Where  a  cause  was  referred  and  tried  before  the  ref- 
eree, who  made  a  report  therein  which  was  set  aside  by  this  court,  and  a  new 
trial  ordered,  with  costs  to  abide  the  eyent,  without  farther  directions,  and  tiie  same 
referee  tried  the  cause  again,  after  objections  thereto  on  the  part  of  the  defendant, 
it  woe  held,  that  he  had  power  to  do  so,  and  that  the  objection  was  properly  oyer- 
ruled.    A  report  of  a  referee  will  not  be  set  aside  as  contrary  to  the  eyidence^ 
unless  there  is  a  dedded  preponderance  of  eyidence  against  it    {Stuart  agt  Ibtylor, 

7  How,  251.)  The  credibility  of  a  witness  on  a  hearing  before  a  referee  is  a  ques- 
tion solely  for  the  referee;  and  his  dedsion  cannot  be  superyised.  (Leash  agt 
Kelsey,  7  Barb.  466;  Mereeraiux  agt.  Lewis,  26  Wend.  243;  Armskrong  agt  Farry, 
5  Wend.  536.)  When  improper  eyidence  has  been  admitted,  and  which  is  essentially 
matcnrial,  the  safe  rule  is  to  grant  a  new  trial;  there  being  no  certainQr  or  safe^  in 
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woning  upon  tlw  eflbot  fooh  eridonce  maj  hATe  had.  JPer  Mobbh^USI,  J.  This 
role  appUw  to  a  haariiig  befcure  a  refaree^  as  wall  aa  to  a  trial  bafore  a  jury.  (Clark 
9^  OraniaOf  3  Barb.  612;  9M  Broum  agt  CMu,  I  JSL  D,  SmUh'a  R  265 ;  Ftny 
9^  Moore,  2  S.  D.  SmiSk^s  R  32.)  4fler  Jndgmant  tha  onlj  moda  of  reviewiog  the 
deoiaioa  of  a  zaferee  ia  by  an  appeal  flrom  the  judgment  How  far  the  court  may 
roTiew  the  deoiaioa  of  a  referee  or  jury,  before  judgment^  pursuant  to  the  old  prao* 
tioa^  qmr§  f  (JBnae  agt  TlumuUf  0  Mw.  361.)  Am  the  Code  now  atanda  (amend* 
ment  of  1862,)  two  modea  of  pzooeeding  to  obtain  a  roTiew  of  a  trial,  are  proooribed. 
The  one  ia  appUoaMa  ezeluaiTelT  to  trUila  by  jury;  the  other  to  triala  by  the  court, 
or  by  lefereea  They  are  entirely  diatinct  from  each  other.  In  the  caie  of  a  trial 
hy  the  court  or  rafeiaea,  either  upon  queationa  of  fact  or  of  law,  no  review  can  be 
kad  until  (rfUr  judgment,  and  then  only  upon  appeal  under  taction  348  of  the  Code. 
{Waimm  agt  Seriim,  1  How,  9.)  If  partiea  will  review  queationa  of  fact  found  by 
vrfareei,  they  muat  obtain  all  the  particulan,  aa  to  date,  Ac.,  from  the  refereea. 
Before  the  oonrt  can  oouTict  refereea  of  error,  they  should  be  put  in  posaession  of 
tha  preoiae  grounds  on  which  they  proceeded.  This  can  always  be  accomplished 
by  obtaining,  tiirough  the  order  of  tiie  courts  a  more  detailed  report  A  party,  al- 
1«jgmg  error  or  mistake,  must  point  it  out  speeiflcally,  and  eatablish  satisfactorily 
tha  faal  of  Ita  exislenoa.    (Bithop  agt  Main,  17  How.  162.) 

fintry  of  Judyment. — See  sections  267,  268.  When  a  reference  has  been 
made  of  a  collateral  matter,  in  order  to  oarry  a  judgment  into  effect  the  report  of  the 
referee  must  be  confirmed.  (Beimoni  agt.  SmUh,  1  JDuer,  676.)  When  a  referee 
reporta  that  nothing  is  due  to  the  plaintSf,  and  it  appears  from  his  report  that  tha 
case  had  not  been  heard  before  him,  but  that  bis  decision  was  founded  upon  the  d^ 
Ikult  in  appearance  of  the  plaintiff  and  his  counsel,  on  the  day  appointed  for  a  hear- 
ing, the  proper  judgment  to  be  entered  is  a  dismissal  of  the  complaint,  not  an  absolute 
judgment,  aa  upon  a  rerdiet  The  judgment  ought  no  more  to  be  an  absolute  bar 
in  such  a  case,  than  in  that  of  a  non-suit  upon  a  triaL  [SaU&r  agt  Maleolm^  1  DuoTf 
696 ;  seo  SorarUon  agt  Baker,  1  Code  R,  88.)  Nothing  short  of  a  wriUen  notice  of 
the  judgment  eerved  upon  the  opposite  party,  or  his  attorney,  will  limit  the  time  in 
which  to  appeal    AduU  knowledge  of  the  entry  of  the  judgment^  by  the  opposite 

Ky  or  his  attorney,  will  not  supersede  the  written  notice.  An  appeal  (torn  a 
^ent  entered  upon  the  report  of  a  referee  doea  not  operate  to  etay  execution, 
without  the  undertiJdng  provided  by  the  Code,  unlesa  a  judge  of  the  court  so  order. 
{Staring  agt.  Jones,  13  How.  423.)  A  report  of  a  referee,  '*that  in  his  opinion  it 
would  be  proper  to  allow  said  infants  to  prosecute  an  action  for  the  partition  or  sale 
of  the  real  estate  mentioned  in  the  petition,"  is  not  sufficient  to  warrant  the  court 
in  ordering  proceedings  in  such  an  action.  Under  the  statute,  Hie  facta  which  war- 
rant such  a  conclusion,  should  be  set  forth  in  the  report.  (In  the  fncUter  of  Maraae, 
15  How,  383.)  A  formal  exception  to  a  referee*s  report  under  an  interlocutory  de- 
cree, is  not  neoesaary.  Where  the  exceptions  to  the  evidence  before  the  referee  at 
the  hearing  are  speoflc  enough,  it  is  not  necessary  to  repeat  them  on  the  summing 
up  before  the  referee,  or  at  any  other  time.  Where  the  decree  of  the  court,  without 
expressly  deciding  Mrs.  Bvertson's  estate  was  liable  for  the  want  of  reasonable  care 
and  diligence  in  collecting  the  money  due  upon  the  bond  and  mortgage,  directed 
the  referee  to  ascertain  whether  she  frdled  as  to  her  duty  in  that  respect,  and  the 
referee  havbg  reported  fUlly  upon  the  pointy  this  court  confirmed  the  report — the 
referee  having  had  f^iU  opportunity  to  canvass  and  weigh  the  whole  evidence  thereon. 
{Bvertaon  agt.  Givan,  16  How.  25.) 

nearing)  betore  aame  or  a  neir  referee*— When  a  new  trial  ia 
granted  upon  an  appeal  from  a  judgment  founded  on  the  report  of  a  rrferee,  the  causa 
should  be  retried  before  a  new  referee,  (Thia  ia  adverae  to  the  practice  heretofore,)  So 
fhr  as  it  ia  practicable,  it  is  better  that  tne  aame  judge,  though  he  decidea  nothing 
but  queationa  of  law,  and  hia  errors  are  more  easily  corrected  than  those  of  a  jury, 
or  referee,  when  deciding  questions  of  fact  merely,  should  not  set  in  review  of  his 
own  decisions.  Ko  party  should  be  required  to  enter  upon  the  trial  of  an  issue 
under  the  consciousness  that|  beaidea  eetablishkig  his  side  of  the  issue,  he  has  the 
preconceived  opinions  of  the  tribunal  before  whom  he  appears,  to  enoounter.  (Scher- 
merhom  agt  Van  AUn,  13  How,  82.)  In  a  case  where  the  parties  have  referred 
their  cause  to  a  referee  by  ^wrOlenoonaeiid,  (the  cause  not  being  referable  otherwise,) 
U  aeema  that  if  tha  oourt  have  the  power,  they  ought  not  to  axerdae  it,  of  subatitut- 
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ing  a  tmf  r^erm  witliottt  the  KBrne  oonttni  of  the  parties;  nnlesfli  peAaps,  in  &  case 
where  the  deoiaion  of  the  referee  is  reversed  on  questions  ot  fact  merely,  and  whldi 
&ct8  inSl  again  bare  to  be  decided  by  hhn  on  a  retrial  Where  the  decision  of  a 
referee  is  reversed  entirely  on  questions  of  km,  he  has,  on  a  retrial,  merely  to  con- 
form to  the  law  of  the  case  as  declared  by  the  coort;  and  whether  the  fiicta  are 
changed  or  not  changed,  and  he  has  found  no  opinion  that  will  inter&re  with  his 
fair  and  impartial  finding  hereon  as  r«  novo^  there  is  no  groond  for  substitixtiiig'  a 
new  referee.  But  if  the  decision  of  the  referee  has  been  reversed  alone  npoa  the 
facU — ^Lf  the  new  trial  has  been  granted  because  his  finding  was  against  the  wetg^ht 
of  evidence,  and  a  retrial  would  call  upon  him  to  pass  again  upon  the  same  evidence^ 
and  upon  the  same  questions  or  point»-Ht  is  proper  to  send  the  case  to  a  new  ref^ 
eree.  A  referee  shcrald  not  aUow  any  un&ir  advantages  to  be  taken  by  one  party- 
over  his  adversary,  or  lend  himself  to  either  party.  In  this  case^  hM,  that  the  de- 
cision of  the  referee  in  a^iouming  the  cause,  to  give  the  defendant's  attorney  time 
to  give  the  requisite  notice  for  the  examination  of  the  defendant  as  a  witness,  ymm 
eminently  proper  under  the  dicumstances,  and  did  not  afford  any  good  ground  of 
complaint  or  ezeeption  to  the  plaintiff.  It  is  too  late  for  a  party  to  make  applica- 
tion to  change  Uie  referee  after  he  has  given  notice  and  proceeded  to  the  racial  of 
the  case  on  his  part^  before  the  referee.    (BiJBing$  agt.  Vamitrbrtk^  15  Hew,  296.) 

Appeals  to  the  general  term* — ^Nothing  short  of  a  tmtten  noUee  o£ 
i^e  judgment  served  upon  the  opposite  party,  or  lus  attorney,  will  limit  the  time  ia 
which  to  appeal  Achial  knowUdge  of  the  entry  of  the  judgment,  by  the  opposite 
party  or  his  attorney,  wUl  not  supersede  the  written  notice.  An  appeal  from  a  judg- 
ment entered  upon  the  report  of  a  referee  does  not  operate  to  stay  execution  without 
the  undertaking  provided  by  the  Code,  unless  a  judge  of  the  court  so  order.  On  a 
motion  to  set  aside  an  execution,  and  for  a  stay  of  proceedings  pending  an  appeal, 
where  a  judgment  has  been  entered  without  a  written  notice  served,  it  seems  that 
the  requisite  undertaking  to  stay  may  be  given.  {Staring  agt  Jones,  13  Sow.  433.) 
On  appeals  from  a  single  judge  to  the  general  term,  the  Code  (§  332)  requires  the 
appeal  to  "  be  taken  within  thirty  days  after  written  notice  of  the  judgment  or  order 
shall  have  been  given  to  the  party  appealing."  Therefore,  hdd^  that  unless  after 
the  order  is  made  or  judgment  rendered  and  entered,  or  filed  and  oonstmctively  en- 
tered, so  as  to  become  a  part  of  the  record  or  minutes  of  the  courts  the  party-  has 
some  written  notifioation  thereof  by  act  of  (he  prevailing  party  or  Ms  attorney ^  his  time 
to  appeal  continues  without  limitation.  The  party  may  acquire  knowledge  of  the 
order,  he  may  examine  it  on  the  files  of  the  court,  or  on  its  records,  or  procure  a 
copy  of  it  from  the  cleric;  and  for  many  purposes,  this  and  any  actual  knowledge  of 
the  order  or  judgment  wUl  be  notice,  but  as  a  limitation  of  the  time  to  appeal^  knowl- 
edge so  acquired  will  be  wholly  inoperative.  (F^  agt.  Bennett,  16  Bow.  402.)  A 
referee,  who  has  reported  his  decision  in  an  action,  ought  not  to  be  required  to  make 
a  further  report  on  the  evidence  taken  at  the  trial,  in  amendment  ot,  or  in  addition 
to,  the  report  made  by  him,  upon  a  question  of  feet  not  specifically  raised  by  the 
pleadings.  The  court  will  not  set  ande  a  judgment  for  the  mere  purpose  of  reliev- 
iog  a  party  from  the  loss  of  the  remedy  by  appeal,  although  from  no  fault  or  neglect 
on  his  part.  {Marston  agt.  Johnson,  13  Sow.  93.)  The  supreme  court  has  not  power 
to  relieve  a  party  firom  an  omission  to  appeal  to  the  general  term  fit>m  a  judgment 
within  the  time  prescribed  by  law.  Per  Dbkio,  J.  Kor  should  it  attempt  to  do  so 
by  ordering  the  judgment  to  be  set  aude  and  reentered  as  of  a  subsequent  date. 
Per  Dbvio,  J.  But  where  such  an  order  was  made  at  special  term  and  confirmed 
at  a  general  term  of  the  supreme  court ;  held,  that  no  appeal  would  lie  therefrom  to 
the  court  of  appeals  {Humphrey  agt.  Chamberlain,  1  Kem.  274 ;  see  Seely  agt 
Priichard,  3  I>uer,  669.  But  see  Haaee  agt  M  F  Central  BB.  Co.,  14  How.  430; 
Toll  agt  Thomas,  18  ^010.  334,  which  hM  dijl^enUy.)  When  the  object  of  an  i^ 
peal  is  to  question  the  finding  of  a  referee,  upon  the  fects,  the  ease  is  analogous  to  a 
motion  under  the  former  practice  to  set  aside  the  report  of  referees  as  against  evi- 
dence^ The  court  will  not  disturb  the  finding  of  referees,  any  more  than  the  ver- 
dict of  a  jury,  on  a  difference  of  opinion  upon  the  weight  of  evidence.  But  if  there 
is  an  absence  of  evidence,  or  so  great  a  preponderanoe  of  evidence  against  the  find- 
ing, as  to  indicate  prejudice^  partiality  or  corruption,  the  court  will  interfere.  {Van- 
steenburgh  agt  Hofinan,  15  Barb.  28 ;  see  Supreme  Court  Rules  34,  35,  36,  3T!)  It 
is  one  thing  to  hold  that  a  judgment  can  be  appealed  from,  and  quite  another  to 
decide  that  the  supposed  errors  occurring  at  the  trial,  can  be  reviewed.    The  mode 
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<»f  review  where  it  li  Booght  to  rerense  a  judgment  for  errors  at  the  trial,  is  par^ 
ticolarly  pointed  oat  in  the  Code.    In  BiMt  agt  Bhomtr^  (S  Kern,  341,  and  12  How. 
§67,)  and  in  John$on  agt  Whiiloek^  (id.  344  and  571,)  the  subject  was  carefully 
eonttdered  bj  this  court,  and  the  opinions  delivered  in  those  cases  were  approved 
by  all  the  judges.    It  wss  held  in  those  cases,  whether  a  trial  by  the  court  or  a 
referee,  that  a  review  could   be  had  only  upon  a  can  made,  which  should 
contain  the  oonclnaions  of  fiiet  and  of  law,  with  a  proper  statement  of  the 
qnestions  presented,  and  the  exceptions  taken  to  the  rulings  upon  the  points  of  law. 
These  iacis  and  conclusions  must  be  stated  in  the  castj  and  the  court  cazmot  look 
lor  them  elsewhere.  In  this  case,  the  appeal  book  contained  nothing  but  the  plead- 
ings, the  report  of  a  referee^  the  judgment  and  notice  of  appeal  Mddf  that  the  court 
could  ngt  look  into  the  report  for  the  reasons  and  grounds  of  the  judgment,  nor  to  find 
errors,  even  if  there  were  any  at  the  trial.  The  papers  were  defeotive  for  want  of  such 
a  case  as  the  Code  imperatively  requires.    ( OHs  agt  Spencsr,  16  Hov.  426,  decided  in 
Ike  court  of  appeals;  see  Brooks  agt.  Chrikopher^  6  Dwr^  216;  Johnson  agt.  Whit- 
lock,  3  Kem.  350;  jSf.  (7.,  12  How,  671;  King  agt  The  Merchants  Eoxhange  Co.,  1 
SeUL  547.)    Where  the  service  of  a  paper  by  one  party  has  the  eflect  of  setting  time 
to  run  against  the  opposite  party,  the  time  which  thus  begins  to  run  shall  be  twiu 
as  long  when  the  service  is  by  mail  (Code,  §  412),  as  when  made  personally.    This 
role  is  applicable  to  appeals.    Where  the  right  to  appeal  is  limited  to  thirty  days 
after  ''written  notice^"  &c.,  the  time  for  the  adverse  party  to  appeal  beg^s  to  run 
from  the  time  of  the  service  of  notice ;  and  when  the  service  of  the  notice  is  made  by 
mail,  double  the  thirty  days  is  allowed  to  bring  the  appeal    On  bringing  an  appe^ 
from  a  judgment  entered  upon  the  report  of  referees  to  the  general  term,  no  security 
is  necessary  to  be  given,  except  for  the  purpose  of  staying  proceeding&    (Hortdn 
agt  Lewis,  7  How.  132.)    Upon  an  appesd  from  the  decision  of  a  single  judge  to 
the  general  term,  no  stewrUy  whatever  is  required.    But  if  the  party  appealing  de- 
sires a  stay  of  proceedings,  he  must  obtain  an  order  for  that  purpose,  or  give  the  se- 
cority  prescribed  by  the  348th  section  of  the  Code.    (Tbn  Broeck  agt  The  Hudson 
Biver  BR.  Ca,  7  How.  137.)    The  court  may  make  an  tx  parte  order  staying  pro- 
ceedings on  appeal  from  a  judgment  on  report  of  referees  to  the  general  term,  until 
Judgment  of  the  court  upon  the  case  made  and  settled  in  the  cause.    But  a  judge 
inU  of  court  is  not  authorized  to  make  such  an  order;  the  most  he  can  do  is  to  grant 
an  order  to  show  cause  before  himself  or  some  other  judge  or  some  court,  why  pro- 
ceedings should  not  be  stayed,  &c.    The  last  paragraph  of  section  401  is  as  applica* 
ble  to  such  an  order  as  any  other.    {Steam  Navigation  Co.  agt  Beed,  8  How.  49.) 
The  finding  of  a  referee  upon  questions  offset,  will  not  be  reviewed  in  the  supreme 
court  at  general  term.    {Orchard  agt  Cross,  12  Barb.  294.)    Section  272  of  the  Code 
does  not  require  a  referee  formally  to  report  on  all  the  issues  formed  by  the  plead- 
ings.   If  there  are  issues  upon  which  no  evidence  is  given,  he  need  not  notice  them 
in  his  report;  it  seems.    An  objection  to  the  report,  on  that  ground,  is  not  available 
on  appeal  from  the  judgment  entered  upon  the  report  If  a  party  is  dissatisfied  with 
the  report  of  a  referee,  his  remedy  is  by  special  motion  to  set  aside  or  correct  the 
same.    {Ingrciham  agft  Gilbert,  20  Barb.  161.)    The  exception  taken  to  the  decision 
of  the  referee  in  allowing  the  question  to  be  answered,  appearing  at  folio  16,  was 
not  argued,  nor  is  it  noticed  in  the  defendant's  points,  and  we  therefore  regard  it  as 
^having  been  abandoned.    {Fkmders  agt.  Crolius,  1  Buer,  206.)    In  this  case,  the 
only  paper  served  by  the  attorney  for  the  appellant,  upon  the  respondent's  attorney, 
sft^  the  notice  of  judgment,  and  before  the  service  of  the  printed  papers,  was  a  no- 
Oee  of  the  exceptions  taken  by  the  appellant  to  the  conclusions  of  law,  of  the  referee, 
upon  the  facts  found  by  him.   And  the  printed  papers  were  simply  the  papers  which 
composed  the  judgment  record,  and  nothing  else ;  with  the  addition  of  the  notice  of 
exceptions  served  as  before  stated.    The  counsel  for  the  appellant  insisted  that  in- 
asmuch as  the  facts  found  by  the  referee,  and  the  conclusions  of  law  thereon,  and 
the  attorney's  notice  of  exceptions,  all  appeared  in  the  record,  he  bad  a  right  to  re- 
view the  judgment  upon  those  exceptions,  the  same  as  though  a  case  or  exceptions 
had  been  made  and  settled,  and  formed  a  part  of  the  record.    Held,  that  in  this,  the 
counsel  for  the  appellant  was  mistaken.    But  it  does  not  follow  that  such  an  appeal 
should  be  dismiss^.    The  appellant  however,  in  such  ease,  is  confined  to  errors  ap- 
pearing upon  the  face  of  the  record  strictly,  without  reference  to  matters  arising  upon, 
or  after  the  trial,  and  which  properly  belong  to  a  case  or  exceptions.    Ji  seems,  the 
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ooort  of  BppetlB  do  nol  hold  that  aa  Bitpaal  Monot  ho  wi*iti**faiMi  onlMg  a 
•xceptiozts  has  been  made.    (CokoRy  agt  OonoUy,  16  .fibur.  2Si,) 
8ee  sectioxia  268,  327  and  348^  and  notea. 

Appeals  to  court  of  appeals. — ^The  ravlew  in  this  eourt  of  a  Judg- 
ment, entered  upon  the  deoiaion  of  referees,  must  be  upon  the  caae  and  exceptions 
upon  which  the  oanae  waa  heard  in  the  oonrt  below,  except  where,  bj  leaTO  of  that 
court  or  the  oonaent  of  parties,  one  presenting  only  the  questions  <^  law  raised  is 
substituted.  The  court  below  has  power,  on  motion,  to  reform  the  caae  on  whicii 
the  cause  was  remwed  in  that  court,  so  that  it  shall  contain  only-  the  eridenoe  and 
proceedings  necessary  to  preseot  the  questions  of  law  raised.  But  that  court  is  not 
authorized  to  change  the  case  so  ss  to  present  the  facts  otherwise  than  as  found  by 
the  referees,  or  to  insert  therein  exceptions  not  taken  on  the  trial  or  to  their  final 
decisioa  The  manner  in  which  the  decisions  of  referees  should  be  excepted  to  and 
roTiewed,  how  a  case  for  that  purpose  should  be  prepared,  and  settled,  end  what 
h  should  contain,  discussed  and  pointed  out  by  Gomstogk,  J.  (Muuon  agt  WkU- 
hck,  12  Bow,  671;  3.  a,  3  JDm.  344.)  Under  the  Code,  (1851,  g  272,)  a  reforees' 
report  must  state  the  &ots  found  by  them,  and  the  conclusions  of  law  separately; 
and  their  decision  may  be  excepted  to  and  rcTiewed  In  like  manner  as  the  dedsion 
of  the  court.  Where  the  genend  term  of  the  court,  on  appeal,  rerie w  the  report  of 
referees  upon  exceptions  taken  on  the  trial,  they  cannot,  in  the  settlement  of  the 
case  upon  their  judgment,  embrace  any  special  ^ding  of  facts.  This  court  cannot^ 
in  this  dass  of  cases,  regard  any  fiuding  of  flMts  except  such  as  shall  be  stated  by 
the  referees  according  to  the  provisions  of  the  Code.  Where  the  report  of  the  re- 
(brees  contains  a  Toluminous  statement  of  the  evidence,  and  is  not  in  accordance 
with  the  provisions  of  the  Oode^  the  general  term  may  settle  a  case,  abridging  these 
statements  so  as  to  present,  in  aconeiae  form,  so  much  of  the  fhcts  as  are  esMutial  to 
an  understanding  of  the  exceptions  taken  on  the  triaL  (MSk  agt  rAurtfty,  12  Mow. 
417,  decided  fry  &e  court  of  tqlpeala,)  It  is  one  thing  to  hold  that  a  judgment  can  be 
appealed  from,  and  quite  another  to  decide  that  tibe  supposed  errors  occurring  at 
the  trial,  can  be  reviewed.  The  node  of  review  where  It  is  sought  to  revsrse  a 
Judgment  for  errors  at  the  trial,  is  particularly  pointed  out  in  the  Code.  In  Bmi 
agt.  Bloomer,  (3  JTem.  341,  and  12  Bow,  667,  and  in  Johnaon  agt  WhiUockf  (id. 
844  cuid  671,)  the  subjeet  was  oareftdly  considered  by  this  court,  and  the  opinions 
delivered  in  those  cases,  were  approved  by  afl  the  Judges.  It  was  hddf  in  those 
oases,  whether  a  trial  by  the  court  or  a  referee,  that  a  review  could  be  had  only 
upon  a  case  made,  which  should  contain  the  conclusions  of  fact  and  of  law,  with  a 
proper  statement  of  the  questions  presented,  and  the  excepttons  taken  to  the  rulings 
upon  the  points  of  law.  These  facts  i^d  conclusions  must  be  eiaUd  in  the  com^  and 
the  court  cannot  look  for  them  elsewhere.  In  this  case,  the  appeal  book  oontained 
nothing  but  the  pleadings,  the  report  of  a  referee,  the  Judgment  and  notice  of  an- 
peal.  Heldt  that  the  court  could  not  look  into  the  report  for  the  reasons  and  grounds 
of  the  Judgment,  nor  to  find  errors,  even  if  there  were  any  at  the  trial.  The  papers 
were  defective  for  want  of  such  a  caee  as  the  Code  imperatively  requires,  (dis  agt 
Spencer^  16  Mno.  426,  decided  fry  (he  cowrt  of  appeaie.)  Upon  an  appeal  from  the 
Judgment  rendered  upon  the  report  of  a  referee,  the  court  of  appeals  cannot  review 
questions  which  were  not  raised  before  the  referee^  although  tbey  may  have  been 
raised  on  the  argument  of  a  motion  to  set  aside  the  report  at  a  general  term. 
(Uorrie  agt.  B^on,  4  Seld.  204;  eee  Borti  agt  SpOman,  4  (km,  284;  JfeOadkm 
agt  VaienUne,  4  Sdi,  42.)  The  case  of  JbAiiMfi  agt  WhiUock^  (3  Kern,  344,)  points 
out  the  mode  of  proceeding  to  review  the  dedsion  of  a  referee,  as  the  Code  of  Pro- 
cedure is  construed  by  the  court  of  appeals,  and  the  appellant  must  procure  a  case 
to  be  settled  as  there  pointed  out,  in  order  to  obtain  a  review  in  this  court  The 
proceeding  is^  however,  matter  of  practice,  over  which  the  court  from  which  the 
record  comes  up  has  entire  control,  and  on  which  this  court  will  make  no  order.  It 
may,  however,  dedine  to  dismiss  the  iq>peal,  where  it  seems  to  have  merits,  and 
give  leave  to  the  appellant  to  apply  from  time  to  time  to  the  court,  whose  judgment 
is  appealed  from,  for  leave  so  to  amend  the  record  as  to  bring  up  a  case  on  which 
this  court  can  examine  the  merits.    (WulcoU  agt  Thompeen^  16  iT.  T  B,  613.) 

Fees  of  referees* — ^Referees  do  not  belong  to  the  dass  of  officers  to  whom 
attorneys  and  solicitors  are  responsible  for  services  rendered  in  the  suit;  thereforey 
Mdt  that  the  solidtor  for  the  oomplahiant  in  a  chancery  suit  was  not  personally 
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liable  to  a  referee,  appc^ted  hj  the  eourt^  mder  the  jodidarf  act  of  184t,  to  take 

and  state  an  aeooimt  in  the  cause,  for  his  feee.    (J^tdaon  agt.  Orayj  1  Kan.  408 ;  $§e 

MoufdBL  9^  Kemiy,  1  Bono,  106;   Hinmiom  agt  Bapffood,  I  DemOt  188.)    Where  |i 

eaoae  ia  referred  at  the  ciicuit  by  Btipulaticn,  the  casta  of  the  circuit  to  abide  th^ 

event  of  the  action,  the  sacceasfiil  party  will  be  entitled  to  laeh  costs,  if  it  does  not 

appear  that  soch  ftipulation  was  ezhilnted  to  the  taziog  officer;  and  especially 

Trbere  the  objection  to  their  allowance  was  not  raised  apec^ieaUy  on  the  adjustment 

Geriified  copy  order  of  rcfirenoe^  is  properly  taxable.  It  is  eridence  for  the  referee,  and 

his  authori^  to  act  in  case  of  objeetioa    The  r^eretf$  fee$  are  properly  taxable 

Trhere  they  are  sworn  to  have  been  paid,  by  the  general  affidavit  of  disbursements. 

(SUl  agt  ThomoB^  15  Hew.  316.)    Although  the  referees  in  this  case  were  guilty  of 

extreme  impropriety  in  eetting  to  hear  the  oases  of  their  own  near  kinsmen,  which 

they  had  no  jurisdiction  to  do,  and  which  rendered  their  proceedings  void,  they  acted, 

neverthelesfl^  as  a  cmsrL    Their  error  was  an  error  of  judgment,  at  least  in  the  riew 

of  this  court    The  referees,  therefore,  were  not  charged  with  the  costs  personally, 

(although  the  court  might  have  done  so,  on  a  reversal  of  their  decision,)  but  coi^ 

'were  ordered  to  the  relator  in  this  court,  as  if  an  in  action  at  issue,  or  an  issue  of 

law,  to  be  ooHected  by  tax  from  the  town  of  Westfleld.    iPeopU  agt  FlakM^  14 

Bow,  527.) 

§  273.  BefereeSj  how  chosen. 

In  all  cases  of  reference,  the  parties,  exoept  when  an  infant 
may  be  a  party,  may  agree  upon  a  suitable  person,  or  persous, 
not  exceeding  three,  and  the  reference  shall  be  ordered  accord- 
ingly ;  and,  if  the  parties  do  not  agree,  the  court  shall  appoint 
one  or  more  referees,  not  exceeding  three,  who  shall  be  free 
from  exception. 


Chapteb  YL— Jfon«er  of  entering  judgment. 

Section  274.  Jvdgmeni  may  be  for  or  against  anj^  of  the  parties. 
275.  The  relief  to  he  awarded  to  the  plaintiff, 
21 1.  Bate  of  damages^  when  damages  are  recoverable. 

277.  Jttdgment  in  action  for  recovery  of  personal  property. 

278.  Judgment  upon  issue  of  law  or  offact,  to  be  upon 

direction  of  a  single  judgCy  or  on  report  of  referees, 
subject  to  review  at  general  term. 

279.  Clerk  to  keep  a  judgment  book. 

280.  Judgment  to  be  entered  in  judgmerU  book. 

281.  Judgment  roU. 

282.  Jtulgment,  in  what  cases^  and  how  to  be  docketed. 

§  274.  Judgment  may  be  for  or  against  any  of  the  parties. 

Judgment  may  be  given,  for  or  against  one  or  more  of  seve* 
ral  plaintiff,  and  for  or  against  one  or  more  of  several  defend- 
ants, and  it  may  determine  the  ultimate  rights  of  the  parties  on 
each  side,  as  between  themselves ;  and  it  may  grant  to  the  de. 
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fendant  any  affirmatiye  relief  to  which  he  may  be  entitled.  In 
an  action  against  seTeral  defendants,  the  court  may,  in  its  dis- 
cretioD,  render  judgment  against  one  or  more  of  them,  leaving 
the  action  to  proceed  against  the  others,  wheneyer  a  several 
judgment  may  be  proper.  The  court  may  also  dismiss  the  com- 
plaint with  costs,  in  faror  of  one  or  more  defendants,  in  case  of 
unreasonable  neglect  on  the  part  of  the  plaintiff  to  serve  the 
summons  on  other  defendants,  or  to  proceed  in  the  cause  against 

the  defendant  or  defendants  served. 

When  recovery  may  be  had  against  one  of  several,  on 
Joint  contracts. — ^The  pienenl  oommon  law  rale  that  ia  an  action  upon  an 
alleged  joint  contract,  the  plaintiff  must  recover  against  all  the  defendants  or  be 
defeated  in  the  action,  has  been  modified  hj  the  C^e  so  that  a  recovexy  may  be 
had  against  one  of  two  joint  defendants.    Therefore,  in  an  action  against  two  per- 
sons, on  a  promissory  note  alleged  to  have  been  made  by  them  as  eopartners  in 
their  firm  name,  it  was  proved  that  the  note  was  signed  by  one  in  the  alleged  firm 
name,  and  that  the  other  was  then  his  wife ;  &eld,  that  the  plaintiff  ooold  recover 
against  the  hnsband  alone.    (BrumskiU  agt  James^  1  Kertk  294.)    Under  the  2T4& 
section  of  the  Code,  a  judgment  may  be  entered  against  one  or  more  of  several  de- 
fendants, whenever  a  several  judgment  upon  the  facts  of  the  case  would  be  proper; 
irrespective  of  the  character  of  the  complaint,  and  whether  it  alleges  a  joint  or  sev- 
eral liability.    The  true  criterion  now  is,  whether  a  separate  action  ought  have  been 
maintained.    If  it  could,  a  several  or  separate  judgment  ia  proper.    Therefore, 
where  a  submission  of  a  partnership  matter  to  arbitration  is  executed  by  one  of 
three  partners,  in  the  name  of  the  firm,  with  the  assent  of  another  partner,  but  with- 
out the  knowledge  or  approval  of  the  third,  the  award,  although  invalid  as  to  tiie 
firm,  is  binding  upon  the  partner  executing  the  submission,  and  upon  the  one  assent- 
ing to  it    {Barringion  agt.  BigJuun^  16  Barb,  621.)    Where  an  action  is  brought 
against  a  partner,  upon  a  note  signed  with  the  partnership  name,  and  one  of  the 
defendants  sets  up  as  a  defence  that  the  note  was  given  in  renewal  of  a  note  made 
by  another  firm,  of  which  he  was  not  a  member,  and  that  the  name  olt  his  firm  was 
signed  to  the  note  in  suit  without  his  authority;  and  such  defendant  is  discharged 
by  the  jury  on  that  ground,  a  judgment  may  be  entered  tn  hi$  favor  and  againtt  his 
echdtfmidami.    In  such  a  case  the  holder  of  the  note  may  bring  a  several  suit  against 
the  partner  who  signed  the  partnership  name  to  the  note ;  and  on  proving  that  the 
name  of  the  firm  was  used  by  the  defendant  without  any  authority  from  his  partner, 
he  may  recover  a  several  judgment.    The  Oode  allows  a  tevtral  judgmeni  to  be  en- 
tered whenever  a  swerai  suU  might  have  been  brought.    (Parker  agt  JadB$on,  16 
Barb.  33 ;  and  tee  WeOingUm  agt  Olauon,  18  Sow,  10.)    In  an  action  against  two 
or  more  defendants  upon  a  contract  made  by,  or  in  benalf  of  a  firm  or  association, 
if  one  of  the  defendants  makee  de&ult  and  others  appear  and  deny  their  liability,  it 
is  sufficient,  on  the  trial,  for  the  plaintiff  to  prove  that  the  contract  was  made  by 
the  firm  or  association,  and  that  the  defendants  who  appeared  are  members  theieof ; 
and  it  is  not  necesiaiy  for  the  plaintiff  to  prove  that  the  defaulting  defendant  is  also 
a  member.   {Downing  agt.  Mamif  9  Sow.  204 ;  and  see  WiiherTiead  hgt.  Alien,  28  Bcarb, 
661.)  Whenever  a  plaintiff  establishes  a  cause  of  action  against  one  or  more  of  the  de- 
fendants, in  an  action  for  a  tort,  or  upon  contract^  and  it  appears  in  the  latter  case,  that 
the  other  defendants  were  not  joint  contractors  or  joifUly  Uable^  he  is  entitled  to  a 
judgment  against  those  against  whom  he  established  his  cause  of  action.    So  held 
in  an  action  upon  a  joint  and  several  bond  executed  by  the  defendants  to  tiie  peo- 
ple under  the  excise  law.    {The  JPeopU  agt  Oram,  8  Sow,  161 ;  eee  Bonesled  agt 
VanderbiU^  21  Barb.  26.)    In  an  action  in  the  supreme  court  against  husband  and 
wife^  where  the  plaintiff  in  the  complaint  demanded  judgment  that  the  defendants 
execute  a  mortgage  upon  the  real  estate  of  the  wifi»  to  secure  him  for  money  alleged 
to  have  been  advanced  on  their  promise  to  give  such  security,  and  such  fiirther  or 
other  relief  as  the  court  should  deem  proper,  and  the  plaintiff  on  the  trial  fisiiled  to 
jprove  a  case  entitling  him  to  the  relief  spedflcaUy  demanded,  bat  proved  that  the 
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liable  to  a  referee,  appointed  by  the  conrt,  under  the  judiciary  act  of  1847,  to  take 
and  state  an  account  in  the  canee  for  hie  fees.    {Judson  a^.  Oray,  1  Kern.  408 ; 
aee  Howell  agt.  Kenny ,  1  How,  105 ;.  Binman  agt.  ffapffood,  1  Denio,  188.)    Where 
a  caiiae  la  rnerred  at  the  circuit  by  stipulation,  the  costeofihe  circuit  to  abide  the 
«Yent  of  the  action,  the  snccessfnl  party  will  be  entitled  to  such  costs,  if  it  does 
not  appear  that  such  stipniation  was  eadiibited  to  the  taxing  officer ;  and  especially 
where  the  objection  to  their  allowance  was  not  raised  itpeeifically  on  the  adjifst- 
ment.     Certified  copy  order  of  reference  is  properly  taxable..    It  is  eridence  for  the 
referee,  and  his  authority  to  act  in  case  of  objection.    ^The  referee's  fees  are  pro* 
perly  taxable  where  they  are  sworn  to  have  been  paid,  by  the  general  affidant  of 
aisburseinente.    (Tell  agt.  Thomas,  15  jffow,  815  )    Although  the  referees  in  this 
case  were  gnilty  of  extreme  impropriety  in  setting  to  hear  the  cases  of  their  own 
near  kinsmen,  which  they  had  no  jurisdiction  to  do,  and  which  rendered  their 
proceedings  Toid,  they  acted,  neverthelefls,  as  a  court    Their  error  was  an  error  of 
judgment,  at  least  in  tne  Tiew  of  this  conrt.  The  referees,  therefore,  were  not  charged 
with  tile  costs  personally,  (although  the  court  might  haye  done  so,  on  a  reyersal 
of  their  deci^on,)  but  costs  w^re  ordered  to  the  relator  in  this  court,  as  if  in  an 
action  at  issue,  or  an  issue  at  law,  to  be  collected  by  tax  from  the  town  of  West- 
field.    {People  agt  Flake,  14  £h»,  527.) 

§273.  Referees^  how  chosen,  {Amendment  of  lbQ2  in  italics,) 
In  all  cases  of  reference  the  parties^  excq>t  when  an  infant 
fnay  he  a  party ^  may  agree  in  writing  upon  a  person  or  persons^ 
not  exceeding  three^  and  a  reference  shall  he  ordered  to  him  or 
themy  and  no  other  person  or  persons  /  and  if  the  parties  do 
not  agree  J  the  court  shall  appoint  one  or  more  referees^  not 
more  than  three^  who  shall  he  free  from  exception.    And  no  * 
person  shall  he  appointed  referee  to  'Mwm  all  parties  in  the  ac- 
tion shall  ohjecty  excqpt  in  actions  for  divorce.    And  no  justice 
or  judge  of  any  court  shall  sit  as  referee  in  any  action^  pend- 
ing in  the  court  of  which  he  is  a  judge^  and  not  already  re* 
f erred.     Unless  the  court  shall  otherwise  order^  the  referee  or 
referees  shall  make  and  deliver  his  or  their  report  within  sixty 
days  from  the  time  the  action  shall  he  finally  submitted}  arid 
on  defanjtlt  thereof  said  referee  or  referees  shall  not  he  entitled 
to  receive  any  fees^  atid  the  action  shaU  proceed  as  though  no 
reference  had  heen  ordered. 

Chapter  VI. — Manner  of  entering  jivdgment. 
Section  274.  Judgment  may  he  for  or  against  any  of  the  parties. 

275.  The  relief  to  he  awarded  to  the  plaintiff. 

276.  Hate  of  damages^  wheti  damages  are  recoverahle. 

277.  Judgment  in  action  for  recovery  of  person  dl  pro- 

perty. 

278.  Judgment  upon  issue  of  law  or  offact^  to  he  upon 

direction  of  a  single  judge^  or  on  report  of  re- 
fereeSy  subject  to  review  at  general  term. 

279.  Cle^*k  to  keep  a  judgment  hook. 

280.  Judgment  to  he  entered  in  judgment  hook. 

281.  Judgment  roU. 

282.  Judgment^  in  what  casesy  and  how  to  he  docketed. 
J 
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§  274.  Judgment  may  he  far  or  against  any  of  the  parties. 
{Amendment  <>^1862  in  italics.) 

Judgment  may  be  given  for  or  against  one  or  more  of  seve- 
ral plaintiffs,  and  for  or  against  one  or  more  of  several  defend- 
ants, and  it  maj  determine  the  ultimate  rights  of  the  parties 
on  each  side,  as  betieeen  themselves ;  and  it  maj  grant  to  the 
defendant  any  affirmative  relief  to  which  he  may  be  entitled. 
In  an  action  against  several  defendants  the  court  may,  in  its 
discretion,  render  judgment  against  one  or  more  of  them, 
leaving  the  action  to  proceed  against  the  others,  whenever  a 
several  judgment  may  be  proper.  The  court  may  also  dismiss 
the  complaint  with  costs,  in  favor  of  one  or  more  defendants, 
in  case  of  unreasonable  neglect  on  the  part  of  the  plaintiff  to 
serve  the  summons  on  other  defendants,  or  to  proceed  in  the 
cause  against  the  defendant  or  defendants  served. 

In  an  action  hrotight  hy  or  against  a  married  tooman^  Judg- 
ment may  he  given  against  her  as  well  for  costs  asfordamageSj 
or  both  for  such  costs  and  for  s^ich  damages  j  in  the  same  man- 
ner as  against  other  persons^  to  be  levied  avd  collected  of  her 
separate  estate^  and  not  otherwise.  And  in  any  proceeding  to 
enforce  such  judgmenty  ihe  supreme  court  shaU  have  jurisdic- 

tion,  though  the  amount  he  less  than  one  hundred  dollars. 
uriieii  recoveiy  may  be  had  avalnst  one  of  severa!,  on 

Joint  contracts* — ^The  general  common  law  rule  that  in  an  action  npon  an 
alleged  joint  contract,  the  plaintiff  must  recover  against  all  the  defendants,  or  bo 
defeated  in  the  action,  has  oeen  modified  by  the  Code,  so  that  a  recovery  may  be 
had  against  one  of  two  joint  defendants.  Therefore,  in  an  action  against  two  per- 
sons, on  a  promissory  note,  alleg^ed  to  have  been  made  by  them  as  copartners  in 
their  firm  name,  it  was  proved  mat  the  note  was  si^ed  by  one  in  the  alleged 
firm  name,  and  that  the  other  was  then  his  wife ;  neld,  that  the  plaintiff  could 
recover  against  the  husband  alone.  (Brumskill  agt.  James,  I  Kern,  294.)  Under 
the  274th  section  of  the  Code,  a  judgment  may  be  entered  against  one  or  more  of 
several  defendants,  whenever  a  several  judgment  upon  the  facts  of  the  case  woold 
be  proper,  irrespective  of  the  character  of  the  complaint,  and  whether  it  alle^ 
a  joint  or  several  liability.  The  true  criterion  now  is,  whether  a  separate  action 
might  have  been  maintained.  If  it  could,  a  several  or  separate  judgment  is  pro- 
per. Therefore,  where  a  submission  of  a  partnership  matter  to  arbitration  is 
executed  by  one  of  three  partners,  in  the  name  of  the  firm,  with  the  assent  of 
another  partner,  but  without  the  knowledge  or  "approval  of  the  third,  the  award, 
although  invalid  as  to  the  firm,  is  binding  upon  the  partner  executing  the  sub- 
mission, and  upon  the  one  assenting  to  it  {Harrington  agt  Higham,  16  Barb. 
624.)  Where  an  action  is  broueht  against  a  partner,  upon  a  note  signed  with 
tl^e  partnership  name,  and  one  of  the  defendants  sets  up  as  a  defence  that  the 
note  was  given  in  renewal  of  a  note  made  by  another  firm,  of  which  he  was  not 
a  member,  and  that  the  name  of  his  firm  was  sifiped  to  the  note  in  suit,  without 
his  authority ;  and  such  defendant  is  discharged  by  the  jury  on  that  ground,  a 
judgment  may  be  entered  in  his  f  aver,  and  aaaintt  hie  co^/enaatit  In  such  a-case 
the  nolder  of  the  note  may  bring  a  several  suit  against  the  partner  who  signed 
the  partnership  name  to  the  note ;  and  on  proving  that  the  name  of  the  firm  was 
used  by  the  defendant  without  any  authority  from  his  partner,  he  may  recover  a 
several  judgment.  The  Code  allows  a  several  Judgment  to  be  entered  whenever  a 
several  suit  might  have  been  brought  (Parker  agt.  Jackson,  16  Barb.  88 ;  and  see 
Wellingion  agt.  Classon,  18  How,  10.)    In  an  a(Sion  against  two  or  more  defend- 
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upon  a  contract  made  by,  or  in  behalf  of  a  firm  or  association,  if  one  of  tho 
defendants  makes  default  and  others  appear  and  deny  their  liability,  it  is  sufficient, 
on  the  trial,  for  the  pliuntiff  to  prove  that  the  contract  was  made  by  the  firm  or 
association,  and  that  the  defendants  who  appeared  are  members  thereof;  and  it  is 
not  necessary  for  the  plaintiff  to  prove  that  the  delaulting  defendant  is  also  a  mem- 
'ber.  {Douminq  agt.  Mann,  9  How.  204 ;  and  tee  WithrrheadB^,  Allen,  28  Barb,  661.) 
TVbenever  apWntiff  establishes  a  cause  of  action  against  one  or  more  of  the  defend- 
ants, in  an  action  for  tort,  or  upon  contract,  and  it  appears  in  the  latter  case  that  the 
otber  defendants  were  not  joint  contractors  or  Jointly  liable,  he  is  entitled  to  a  judg- 
ment against  those  against  whom  he  established  his  cause  of  action.    So  held  in  an 
action  npon  a  joint  and  several  bond  executed  by  the  defendants  to  the  people  un- 
der the  excise  law.    (The  People  agt.  Oram,  8  Bow.  161 ;  $ee  Bonesteel  agt.  Van- 
derbUt,  21  Barb.  26.)    In  an  action  mthe  supreme  court  against  husband  and  wife, 
Tpjiere  the  plaintiff  in  the  complaint  demanded  judgment,  that  the  defendants  exe- 
cute a  mortgage  upon  the  real  estate  of  the  wife  to  sedure  him  for  money  alleged 
to  have  been  advanced  on  their  promise  to  give  such  security,  and  such  further  or 
other  relief  as  the  court  should  deem  proper,  and  the  plaintiff  on  the  trial  failed  to 
prove  a  case  entitling  him  to  the  relief  specifically  demanded,  but -proved  that  the 
nusband  was  liable  to  him  for  the  money  advanced ;  held,  that  the  court  might 
^ve  judmnent  against  the  husband  for  the  amount,  and  dismiss  the  complaint  as 
to  the  wife.    Where  the  question,  as  to  what  judgment  should  be  given  arises  on 
sJ]  the  facts  of  the  case  ascertained  by  special  verdict  or  otherwise,  without  alle- 
^tion  of  error  by  either  party  as  to  the  same,  the  court  at  general  term  on  an 
appeal  from  the  judgment  rendered  at  special  term,  may  reverse  it  and  give  a 
£nal  judgment  in  the  action.    Per  Johnsox,  J.     Except  in  such  cases  where  the 
judgment  rendered  at  special  term  is  reversed,  a  i\ew  trial  should  be  ordered. 
l^er  JoBxsoN,  J.  {MarqwU  agt  Marquat,  2  Kern,  886 ;  reverting  8.  0.,  7  How.  417.) 
Where  the  evidence  in  an  action  agunst  husband  and  wife  for  an  assault  and  bat> 
tery,  shows  clearly  that  the  wife  was  the  principal  and  only  offender,  the  case 
should  at  least  be  submitted  to  the  jury.    In  such  a  case  it  is  competent  to  con- 
vict the  husband  and  acquit  the  wife,  if  she  is  exempt  from  liability  by  reason  of 
the  coercion  of  her  husband,  or  for  any  other  cause.    It  is  thereiore  erroneous 
to  non-suit  the  plaintiff,  as  to  both  defenaants,  on  account  of  the  exemption  of  the 
ivdfe.     ( IFa^m^r  agt  BiU,  19  Barb.  321 ;  eee  Montfort  a^.  Hughes,  8  JS.  D.  Smith, 
691;  Fowler  ngt.  Kennedy,  2  Abb.  858.)      In  an  action  upon  a  joint  liability 
against  two  defendants,  where  one  makes  default,  and  the  other  interposes  a  de- 
fence, it  is  irregular  for  the  plaintiff  to  enter  judgment  against  the  defendant  who 
makes  default,  before  the  issues  are  disposed  of  as  to  the  other,  withotU  leave  of  the 
court.    The  246th  section  of  the  Code  defines  a  judgment  to  be  a  final  determina- 
tion of  the  rights  of  the  parties ;  and  there  can  be  but  one  judgment  upon  a  joint 
liability;  unless  the  court,  as  it  is  authorized  to  do,  should  think  proper  to  render 
judCTient  against  one  or  more  of  the  defendants,  and  allow  the  action  still  to  pro- 
ceed against  the  others.     {Bacon  agt.  Comatock,  11  Hoto.  197;  see  Catlinagt.  Lot- 
eon,  4  Ahb.  248.)    The  plaintiff  in  a  mortgage  foreclosure  suit  cannot  have,  under 
section  274  of  the  Code,  a  contingent  personal  judgment  against  some  of  the  de- 
fendants, before  final  jud^ent  of  foreclosure  and  sale.    {Cobb  ae^.  7*homton,  8 
How.  66.)    When  two  persons  are  sued  together  on  a  contract,  which  on  its  (ace 
is  their  joint  contract,  but  which  at  all  times  was  in  le^al  effect  the  contract  of 
only  one  of  them,  a  judgment  may  be  rendered  against  the  latter,  in  favor  of  the 
plaintiff,  and  against  the  plaintiff  in  favor  of  the  other  defendant.     Under  the 
Code,  the  plaintiff  is  not  obliged,  in  an  action  aeainst  several,  as  joint  contractors, 
to  establisn  the  contract  against  all  of  them,  m  order  to  recover  against  any  of 
them.     {Cleffin  agt.  Butler,  6  Ihier,  827.)    A  judgment  against  one  of  several 
joint  debtors,  though  nothing  is  obtained  upon  it,  u  a  bar  to  any  future  action 
thereafter,  either  against  all  the  debtors  or  against  any  one  of  them.    It  can|iot 
be  maintained  against  any  number  less  than  the  whole,  for,  as  the  obligation  is 
joint,  an  answer  setting  up  the  non-joinder  of  any  of  the  parties  to  the  contract 
will  abate  the  action ;  and  it  cannot  be  maintained  against  all,  for  a  judgment 
having  previously  been  recovered  against  one,  he  cannot,  as  long  as  it  stands,  be 
again  charged  in  judgment  for  Ihe  same  debt    (Benson  agt.  Paine,  17  How.  407.) 

Jadg^ment  determiiiingrthe  ultiinaCe  rlshts  of  parties.— 

Where  a  note  given  by  a  judgment  debtor  and  a  surety,  lor  the  amount  of  and  as 
collateral  to  the  judgment  has  been  put  in  judgment  and  collected  of  the  surety, 
the  first  judgment  becomes  thereby  extingmsh^,  and  no  eflfbtual  sale  on  an  exe- 
cution issued  previously  to  the  payment  of  the  second  judgment  can  thereafter  be 
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made  of  the  real  estate  of  the  jadfraoient  debtor.    {Craft  agt  Merrill^  14  N,  YZ  JZL 
456.)    Where  a  grant  for  a  valuable  consideration  is  made  to  one  person,  and  tti.e 
consideration  therefor  is  pud  by  another,  no  interest,  legal  or  equitable.  Tests  Ia 
the  person  paying  the  consideration,  to  which  a  judgment  and  execntion  cau.  st>- 
tach,  but  the  statute  Imposes  upon  the  legal  estate  in  the  hands  of  the  ^aniee  in. 
the  conveyance,  a  pure  iruti  in  favor  of  the  creditors  at  the  time  of  Uie  person 
paying  the  consideration,  which  can  be  enforced  in  equity  only.    A  husband  padd 
the  consideration  for  land,  and  the  conveyance  was  taken  to  his  wife.    The  li&nd 
was  sold  under  an  execution  upon  a  judgment  recovered  against  the  husband,  and 
the  purchaser,  having  obtained  the  sheriffs  deed,  brought  ejectment.    Held,  that 
the  action  was  not  maintaiiiable.    {Oarfield  agt  Haimaker,  15  K,  T,  R.  475.^ 
When  a  chattel  is  delivered  to  one  who  has  bargained  for  the  purchase  thereoi^ 
and  agreed  to  pay  therefor  at  a  future  day,  under  an  express  contract  that  ii<^ 
title  is  to  vest  in  him  until  payment,  the  properiy  of  the  vendor  is  not  divested, 
and  the  purchaser  takes  at  most  only  a  right  by  implication  to  the  use  of  tlie 
chattel  until  default  in  the  stipulated  payment    A  creditor  of  the  party  thus  so- 
quiring  possession,  upon  whose  execution  the  sheriff  had  levied  upon  the  chattel, 
and  who,  after  notice  to  the  sheriff  of  the  claim  of  the  vendor,  indemnifies  him 
against  responsibility  for  a  sale,  and  the  sheriff  thereupon  sells  the  properW,  ia 
liable  in  an  action  by  the  vendor  for  its  value,  although  the  execution  m  his  favor 
was  satisfied  by  a  sale  of  other  oroperty  previous  to  the  sale  of  the  chattel  Such, 
creditor,  being  surety  in  an  inaemnity  bond  given  to  the  sheriff  by  another  cre- 
ditor, by  virtue  of  whose  execution  the  sheriff  had  also  levied  upon  the  same  chst- 
tel,  and  upon  which  he  subsequently  sells  the  same,  is  liable  to  the  vendor,  with* 
out  evidence  of  any  other  interference  in  respect  to  the  levy  or  sale.    (Herring 
agt  Hoppoch,  I6l¥.  Y.Jt.  409.)  The  supreme  court,  in  an  action  for  the  partition  of 
land,  to  which  aU  persons  having  any  mterest  in  the  land  were  parties,  rendered 
a  judgment  directing  the  sale  of  the  premises.    The  purchaser  at  the  sale  de- 
clined to  complete  his  purchase,  on  the  ground  that  the  plaintiff  in  Uie  action  was 
not  in  possession  nor  entitled  to  the  immediate  possession  of  any  portion  of  the 
land,  but  was  only  a  tenant  in  common,  with  others,  of  an  estate  m  remunder, 
after  the  death  of  one  of  the  defendants,  and  that  the  court  had,  consequently,  no 
jurisdiction  to  entertain  the  action ;  heldf  that  whether  a  party  having  vested  fu- 
ture estate  in  lands,  without  a  present  right  to  possession,  is  entitled  to  institute 
proceedings  for  partition  or  not  yet  the  court  having  general  original  jurisdiction 
of  the  subject  matter,  and  jurisdiction  of  the  parties  in  interest,  they  were  con- 
cluded by  its  judgment,  and  that  the  purchaser  at  the  sale  under  it  derived  a  per- 
fect title.    It  teemtf  that  under  the  Revised  Statutes,  and  ch.  430  of  1847,  a  tenant 
in  common  of  a  vested  remainder  in  real  estate,  though  his  right  of  possession  is 
postponed  during  the  continuance  of  a  life  estate,  may  institute  proceedings  for 
the  partition  of  the  land,  whether  the  intervening  estate  is  held  as  an  entirety  or 
by  several  as  joint  tenants  or  tenants  in  common.    Per  Dbnio,  C.  J.,  Comstogk, 
SsLDnr  and  Paige,  JJ.,  concurring.    (BlakeUy  agt   Colder,  \h  N.  T.  R.  617.) 
Where  a  creditor  makes  an  agreement  by  which  a  security  is  rendered  valueless 
to  a  surety  who  is  entitled  to  be  subrogated  in  respect  thereto,  the  surety  who 
has  paid  tne  creditor,  after  a  judgment  obtained  agidnst  him  in  ignorance  of  such 
agreement,  is  entitied  to  recover  from  the  creditor  the  amount  of  the  defeated  se- 
curity.   (CJieeter  agt  Bank  of  JCingetan,  16  H,  T,  R.  886.) 

Manner  of  nranttngr  relief  to  defendant.— A  defendant  may, 

in  all  cases,  move  for  a  dismissal  of  the  complaint,  where  the  plaintiff  neglects  to 
bring  the  cause  to  trial  according  to  the  course  and  practice  of  the  court;  without 
beinff  himself  bound  to  notice  the  cause  for  trial  {Rojf  agt  Thcmpton,  8  //ma. 
258.)  After  issue  joined  in  an  action  to  recover  the  possession  of  personal  pro- 
perty, and  a  stipulation  to  try,  the  plaintiff  again  neglected  to  bring  the  cause  to 
trial,  but  entered  a  rule  to  discontinue  and  tendered  the  costs ;  hehi,  that  the  de- 
fendant could  not  move  for  the  dismissal  of  the  complaint  and  a  judgment  for  a 
return,  Ac,  His  remedy,  since  the  Code,  is  to  notice  the  cause  for  trial  and  then 
take  such  judgment  as  the  case  may  require.  It  9eem»,  that  after  issue  joined,  if 
the  defendant  wishes  for*  more  than  a  dismissal  of  the  complaint  with  costs,  under 
the  Code,  he  must  notice  the  cause  for  trial.  ( WiUon  agt  Whetltr,  6  How,  49 ; 
U€  Woodworth  agt  Rellawe,  4  How.  24.)  In  rendering  judgment  under  section  274 
of  the  Code,  (which  ^ves  authority  to  determine  the  rights  between  the  plaintift 
or  defendants,  as  between  themselves,)  the  provision  therein  should  be  confined  to 
parties  actually  litimting  before  the  court  Henee,  where  one  of  several  defend- 
ants, as  surety,  appued  after  the  plaintiff  had  obtained  judgment  against  all  the 


§  274]  DIgHI86AL  OF  COMPLAINT.  431 

defendants,  without  answer,  to  hare  execution  against  the  principals,  in  case  he 
\ud  the  debtto  pay,  held,  that  it  was  not  proper  to  determine  the  rights  of  the 
defendants  npon  mere  motion,  and  especiaUy  without  notice.  {Norbury  agt.  SeeUy, 
4  Horn.  73;  tee  Tracy  agt.  N,  T,  Steam  AveH  Co,,  1  E,  D,  SmiOis  R.  849.  >  A 
Judgment,  either  of  an  equitable  or  legal  tribunal,  obtained  by  fraud,  may  oe  in 
effect  vacated  by  a  court  of  equity.  But  the  parties  injured  by  such  judgment 
must  apply  for  relief  within  a  reasonable  time.  If  they  are  jgrossly  n^Ugent  in 
asserting  their  rights,  and  suffer  scTcral  years  to  elapse  before  applying  to  the 
court,  they  will  be  conndered  as  coming  too  late.  In  many  instances,  where  a 
court  exceeds  its  jurisdiction,  the  ju^^ent  is  simply  Toid  and  of  no  effect, 
and  the  interposition  of  a  court  of  equity  is  not  necessary  to  prevent  its 
operation.  This,  however,  is  only  in  cases  where  the  defect  is  manifest 
upon  the  record.  Where  it  is  not  manifest,  and  it  is  necessary  to  resort  to  exte- 
rior evidence  to  show  it,  the  judgment  is  a  cloud  upon  the  title  to  real  estate, 
which  can  be  dissipated  only  by  a  court  of  equity ;  and  in  such  cases  the  injured 
party  has  a  right  to  invoke  the  interference  of  such  court  for  his  protection* 
{CarwiUu  agt  Grifing,  21  Barb,  9.) 

Time  for  service  of  compfliliit  after  demand.-— After  demand 

by  defendant,  of  a  copy  complaint  under  section  180  of  the  Code,  the  plaintiff 
should  be  allowed  hoetUy  days  thereafter  as  a  reasonable  time  for  the  service. 
{Colffin  tLgt,  Bragden,  5  Mow,  124.)  Where  the  action  is  commenced  by  service 
of  the  summons  without  the  compliunt,  and  the  pluntiff  neglects  to  serve  a  copy 
of  the  complaint  within  twenty  days  alter  demand,  it  is  proper  for  defendant  to 
move  to  dUmiti  the  eomplaint.  If  the  motion  is  granted,  the  action  is  discontinued 
or  dismissed.  The  motion  is  founded  on  section  274  of  the  Code.  After  notice 
of  such  a  motion  is  served,  and  a  copy  of  the  complaint  subsequentiy  served  on 
the  defendant,  the  latter  is  not  bound  to  return  it  immediately,  or  be  deemed  to 
have  waived  the  right  to  maJce  his  motion.  (Baker  agt.  Ourtue,  7  Bow.  478; 
««  Wirts  agt.  Norton,  25  Wend  699.)  A  defendant  must  answer  the  complaint 
within  the  twenty  days,  prescribed  by  statute.  He  has  not  a  right  to  answer 
after  the  expiration  of  the  twenty  days  and  before  judgment  is  actually  taken. 
(MandevUle  agt.  Winne,  6  How.  461.)  In  actions  where  the  defendant  is  not  held 
to  bail,  several  persons  may  be  named  in  the  sunmions,  and  the  plaintiff  may  de- 
liver a  eomplaint  against  only  the  one  upon  whom  the  process  is  served,  omitting 
the  names  of  the  other  defendants,  mentioned  in  the  summons.  {Travis  agt.  7b- 
bias,  7  Bow.  90.)  One  of  several  defendants  who  has  not  been  served  with  a  sum- 
mons or  complaint,  cannot  voiuntarUy  appear  and  move  to  dismiss  the  complaint 
nnder  section  274,  where  his  rights  are  not  affected.  He  must  be  contented  to  re- 
main quiet  out  of  court  until  invited  to  appear  there.  (TVacy  agt.  Jleynoldi,  7 
Bow.  827.) 

Dtomissinff  complaint  for  not  proceeding  to  trial.— A  de- 

fendant  may,  in  all  cases,  move  for  a  dismissal  of  the  complaint,  where  the  plain- 
tiff neglects  to  bring  the  cause  to  trial  according  to  the  course  and  practice  of  the 
court ;  without  beinghimseU  bound  to  notice  the  cause  for  trial  (Roy  agt.  Thomp- 
mm,  8  Bow.  253.)  Sither  party  may  notice  or  bring  on  the  trial  of  a  cause  before 
a  referee,  the  same  as  ff^he  trial  was  before  the  court.  Consequentiy,  where  botii 
parties  notice  the  cause,  neither  can  charge  delay  or  default  upon  the  other  for  not 
cringing  on  the  hearing.  (Thompson  agt  Krider,  8  How.  248.)  On  a  motion  by 
defendant  to  dismiss  the  complaint,  for  the  reason  that  the  plaintiff  did  not  bring 
the  cause  to  trial  at  a  previous  circuit,  held,  that  the  defendant  was  not  guilty  m 
laehet  in  moving,  where  but  one  general  term  had  intervened,  and  no  special  term 
having  been  held  before  that  general  term,  at  which  the  defendant  could  have  no- 
ticed the  motion.  Where  the  defendant  has  been  offered  his  costs  of  circuit,  and 
it  does  not  appear  that  they  have  ever  been  made  out  or  adjusted  in  any  way,  or 
he  prepared  to  receive  them,  he  is  not  entitled  to  a  disnussal  of  the  complaint,  for 
not  brmging  the  cause  to  trial  at  the  circuit  (Bawley  agt  Seymour,  8  Bow.  96.) 
If  the  plaintiff  neglect  to  bring  the  cause  to  trial,  upon  an  issue  of  fact,  the  de- 
fendant may  move  to  dismiss  the  complaint  The  cause  is  deemed  at  issue  upon 
the  service  of  the  pleadings  joining  issue  in  the  cause,  notwithstanding  the  right 
to  amend  under  section  172  of  the  Code.  But  the  plaintiff  is  not  obliged  to  bnne 
on  the  cause  for  trial  untU  the  expiration  of  a  reasonable  time  to  prepare  for  triid 
after  the  time  to  amend  has  dapsed,  unless  the  defendant  waive  his  right  to  amend, 
by  giving  notice  of  trial,  or  by  gi\1ng  notice  that  he  shall  not  amend.  As  he  may 
notice  the  cause  in  the  meantime,  it  seems  that  ten  days  after  the  time  to  amend 
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bas  expired,  is  sofficient.    Where  the  circait  was  held  thirty-foor  days  after  the 
reply  was  seryed,  and  bo  amendment  was  made,  the  plaintiff  wovldlbave  been  in 
default,  had  the  reply  been  served  personally,  but  not  where  It  was  served  by  BiaiL 
But  where  the  cause  was  removed  firom  a  justice's  court  by  a  plea  of  title  and  giv- 
ing an  undertaking,  the  defendant  could  not  have  amended  tds  answer,  and  tiie 
plaintiff  was  in  default  for  not  bringing  the  cause  io  trial    Where  the  notice  wa» 
that  the  defendant  would  move  for  judgment,  as  in  case  of  non-suit,  instead  of  a 
dismissal  of  the  complaint,  it  was  held,  that  the  plaintiff  had  not  been  mialed,  and 
that  the  notice  was  substantially  the  same.    Where  the  complaint  is  dismissed  for 
not  bringing  the  cause  to  trial,  the  defendant  may  enter  up  iudgment  for  his  coats, 
(OvMon  agt  Whalon,'  6  iTow.  902.)  Where  the  plaintiff  notices  the  cause  for  trial 
at  the  circuit,  and  by  agreement  of  the  counsel  on  both  sides,  it  is  set  down  for  a 
future  day  in  the  circuit ;  and  before  that  day  arrives  the  jury  are  discharged  and 
the  circuit  adjourns  niM  dU,  it  is  a  waiver  by  the  defendant  of  a  motion  for  a  dis- 
missal  of  the  complaint  and  for  judgment,  for  not  bring^g  on  the  trial  by  plainttiF 
previous  to  the  cause  being  set  down.    {J^lUer  agt.  Sweet,  9  ffow.  14.)    A  defend- 
ant  may  move  for  judgment  as  in  a  case  of  non-euit  (now  dismissal  of  com{>laint,) 
notwithstanding  that  he  has  stayed  the  {Aaintiff's  procee<Ungs  until  security  for 
costs  be  filed    (CKamplin  agt.  Petrie,  4  Wend,  208;  tee  Bishop  agt  Morpam,  1 
Code  H.  N.  8,  840.)    An  action  cannot  be  reguUriy  brought  to  trial,  until  it  is  in 
such  a  situation  that  tkjlnal  judgment  can  be  rendered  between  all  the  partiea.    It  ^ 
cannot  be  tried  in  eeetione,  without  leave  of  the  court.    Nor,  where  an  action  is  * 
at  issue,  as  against  all  of  several  defendants,  can  any  one  of  them  give  notice  of 
trial,  and  upon  the  failure  of  the  plaintiff  to  appear,  take  a  judgment  agunst  him 
by  default.    The  cause  must  not  only  be  in  readiness  for  trial  as  between  all  the 
parties  to  the  action,  but  it  must  also  have  been  noticed  for  trial  by  all  the  defend- 
ants who  have  a  right  to  appear  on  the  trial  and  move  for  judgment  against  the 
plaintiff    Where  the  cause  has  not  been  noticed  for  trial  by  the  plaintiff,  and  bnt 
one  of  several  defendants  who  has  appeared  and  answered  has  no^ced  it,  no  effec- 
tual trial  can  be  had.    Of  course  the  plaintiff  cannot  be  forced  to  trial  in  such  a 
case.    If  there  be  several  defendants  who  are  each  entitled  to  notice  of  trial,  all 
must  have  notice  before  the  plaintiff  can  move  on  the  triaL    On  the  other  hand, 
all  the  defendants  must  have  given  notice  of  trial  to  the  plaintiff  before  any  of 
them  can  move  the  trial  as  against  the  plaintiff    If  a  plamtiff  fail  to  prosecute 
his  action  against  several  defendants  with  diligence,  one  of  such  defendants  may, 
in  a  proper  case,  and  upon  motion  for  that  purpose,  have  the  action  disiiiissed  as 
agidnst  him,  leaving  it  to  stand  against  the  other  defendsmts.    In  such  case,  a  no- 
tice of  trial  will  be  of  no  avail,  unless  given  by  ^  the  defendants  who  are  par- 
ties to  the  issues  to  be  tried.    {Ward  agt,  jSewey,  \2  Sow,  193.)    After  issue 
joined  in  an  action  to  recover  the  possession  of  personal  property,  and  a  stipula- 
tion to  try,  the  plaintiff  again  neglected  to  bring  the  cause  to  trial,  but  entered  a 
rule  to  discontinue  and  tendered  the  costs ;  held,  that  the  defendant  could  not 
move  for  the  dismissal  of  the  complaint  and  a  judgment  for  a  return,  Ac.    His 
remedy  since  the  Code,  is  to  notice  the  cause  for  triu  and  then  take  such  judgment 
as  the  case  may  require.    It  teeme,  that  after  issue  joined,  if  the  defendant  wishes 
for  more  than  a  dismissal  of  the  complaint  with  costs^  under  the  Code  h^  must  no- 
tice the  cause  for  trial    ( Wileon  agt.  Wheeler,  6  How,  49.)    Where  a  new  trial  is 
S anted  on  application  of  the  defendant,  a  copy  of  the  order  must  be  served  on 
e  plaintiff's  attorney  before  the  defendant  can  move  for  a  diflmiiwwil  of  the  con- 
plaint,  for  not  proceeding  to  trial.    Otherwise,  where  a  new  trial  is  granted  on 
motion  of  the  plaintiff.    {Jiobb  agt.  Jewell,  6  How,  276.)    Judgment  for  the  de- 
fendant upon  a  alsmissal  of  the  complaint  is  no  bar  to  a  subsequent  action  by  the 
plaintiff  for  the  same  cause.    {Ifan*iton  a^.  Wood,  2  Duer,  50.)    A  cause  was 
reached,  at  the  circuit,  and  called  on  for  tnal  by  the  defendants ;  'wbereapon  the 
plaintiff  applied  for  a  postponement,  which  was  denied.    He  then  gave  notice  of 
oiscontinuance,  and  made  a  tender  of  costs.    Ten  days  afterwaroiB,  but  during 
the  same  circuit,  the  judge  at  the  drcuit  made  an  order  nismisfting  the  complaint^ 
with  costs,  and  directing  an  extra  allowance ;  held,  that  the  judge  had  jurisdiction 
to  make  the  latter  order.    {Moffatt  agt.  Ford,  14  Barb.  677.)    Where  one  of  seve- 
ral defendants  died  pending  the  reference  of  an  action,  which  survived  to  his  le- 
gal representatives,  and  the  surviving  defendant  who  had  appeared  and  answered, 
moved  the  court  for  a  dismissal  of  the  complaint  as  against  him,  the  plaintiff  hav- 
ing neglected  to  proceed  and  bring  in  the  heirs  or  devisees  of  the  deceased  de- 
fendant, either  by  motion  or  by  supplemental  complaint,  the  court,  in  order  to  set 
the  plaintiff  in  motion,  if  he  ever  intended  to  start,  directed  an  order  that  thsoom- 
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pUdnt  'be  dismiBsed  as  to  the  moyiog  defendant  with  costs,  oidess  the  plaintiff 
witMn  sixty  days  from  the  service  of  the  order  obtain  leave,  ai|d  file  a  supple 
mental  complaint,  and  issue  a  summons  thereon  against  the  person  representing 
the  interest  of  the  deceased  defendant.    {Chapman  agt  Foster^  15  Jfoto.  241.) 

§  275.  The  relief  to  he  awarded  to  the  plaintiff.  • 

The  relief  granted  to  the  plaintiff,  if  there  be  no  answer,  can- 
not exceed  that  which  he  shall  have  demanded  in  his  complaint ; 
but  in  any  other  case,  the  court  may  grant  him  any  relief  con- 
sistent with  the  case  made  by  the  complaint  and  embraced 
within  the  issue. 

"^^^at  Jadsmcnt  ffiTen  on  all  the  facts*— Where  the  question 
as  to  "what  Judgment  should  be  given  arises  on  all  the  facts  of  the  case  ascertained 
\>y  special  yerdict  or  otherwise,  without  allegation  of  error  by  either  party  as  to 
the  same,  the  court,  at  general  term,  on  an  appeal  from  the  judgment  rendered  at 
special  term,  may  reyerse  it,  and  giye  a  final  judgment  in  the  action.    Per  John-  • 
SON,  J.    Except  m  such  cases  where  the  judgment  rendered  at  special  term  is  re- 
Tersed,  a  new  trial  should  be  ordered.    Per  Johnson,  J.    In  an  action  in  the  su- 
preme court  against  husband  and  wife,  where  the  plaintiff  in  the  complaint  de- 
manded judgment,  that  the  defendants  execute  a  mortgage  upon  the  real  estate  of 
the  ynfe  to  secure  him  for  money  alleged  to  haye  been  adyanc^  on  their  promise 
to  giye  such  security,  and  su%h  further  or  other  relief  as  the  court  should  deem 
proper,  and  the  plaintiff,  on  the  trial,  failed  to  prove  a  case  entitling  him  to  the 
relief  specifically  demanded,  but  proved  that  the  husband  was  liable  to  him  \ot  the 
money  advanced ;  held,  that  the  court  might  give  judgment  against  the  husband 
for  the  amount,  and  dismiss  the  complaint  as  to  the  wife.    {Marquat  agt.  Marq^uti, 
2  Kern.  886 ;  reverting  8.  C,  1  Sow,  417.)    When  a  verdict  or  the  report  of  a 
referee  for  the  plaintiff  is  set  aside,  upon  a  case,  and  it  is  apparent  that  no  possible 
state  of  proof  applicable  to  the  issues  will  entitle  him  to  a  judgment,  the  appellate 
<:ourt  should  render  final  judgment  for  the  defendant,  and  should  not  award  a  new 
trial.    The  case  of  Attor  aft.  L*Amoreiix  (4  Seld.  107)  explained.    {Udmonetan  agt. 
McLeod,  16  i\r.  F.  B*  648.)  Exceptions  were  taken  at  the  trial,  by,both  ^rties,  upon 
which  fhey  had  a  right  to  be  heard  upon  a  motion  for  a  new  trial    The  plaintiff 
had  a  verdict,  which  the  judge  directed  to  be  taken  subject  to  the  opinion  of  the 
court  at  general  term ;  and  the  court,  at  general  term,  rendered  judgment  for  the 
defendant,  held,  that  the  judgment  must  be  reversed  as  for  a  mistrial,  and  a  new 
trial  granted,  though  the  judgment  appeared,  from  the  case,  to  be  correct  upon 
the  merils.    {Cobb  agt.  Cornish,  16  Jv.  F.  R.  602.)    Upon  the  trial  there  was  a 
disputed  question  of  fact ;  the  judge  submitted  certain  questions  to  the  jury,  who 
answered  them  speciaDy,  and  lound  a  verdict  for  the  plaintiff,  assessing  his  dam- 
ages, subject  to  the  opinion  of  the  court  upon  a  case  to  be  made,  with  liberty  to 
turn  it  into  a  bill  of  exce|)tions.    The  case  was  heard  at  general  term,  and  judg- 
ment rendered  for  the  defendant ;  held,  a  mistrial,  the  judgment  reversed,  and  a 
new  trial  ordered.    {OUbert  agt.  Beach,  16  iV.  Y.  R.  606.)    Where  application  was 
made  for  judgment  in  a  cause  where  the  relief  demanded  by  the  complaint  was  a 
return  of  the  property,  which  was  a  packa^  of  bank  bills,  or  judgment  for  its 
value,  no  answer  having  been  put  in ;  held,  that  the  plaintiffs  must  elect,  but 
could  not  have  an  alternative  judgment.    In  this  class  of  cases  the  judgment 
must  be  final.    {Commereial  Bank  agt.  White,  8  How.  292 ;  see  Hurda^.  Leaven- 
worth, 1  Code  R.  N.  8,  278 ;  Blakely  agt  Calder,  16  N.  Y.  R.  617.) 

§  276.  Hate  of  damages^  where  damages  are  recoverable. 

Whenever  damages  are  recoverable,  tiie  plaintiff  may  claim 
and  recover,  if  he  show  himself  entitled  thereto,  any  rate  of 
damages  which  he  might  have  heretofore  recovered  for  the 
same  cause  of  action. 

Breach  of  contract  to  convey  lands* — ^In  an  action  for  the  breach 
of  a  contract  to  convey  lands,  the  true  rule  of  damages  is,  the  v'alue  of  the  land 
at  the  time  of  the  breach,  and  interest  from  that  time.  {Brinekerhoff  agt.  Phelps 
24  Barb.  100.) 

For  injnrles  to  lands* — ^In  an  action  brought  to  recover  damages  f« 
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injoriefl  done  to  the  plaiiitiff*B  home,  gronnclB,  frvit^trees,  Ac,  by  water  alleged 
to  have  been  tvned  on  to  the  plaintiflTs  land  by  the  defendants,  in  constrnt ting  a 
railroad,  it  is  proper  to  charge  the  jury  that  the  rnle  of  damages  in  that  class  of 
cases  is  the  difference  between  the  valne  of  the  plaintifTs  premises  before  the  in> 
jury  happened,  and  the  Talne  immediately  after  the  iigarv,  taking  into  the  ac- 
count only  the  damages  which  have  resulted  from  the  de^dant's  acts.  {Cha$e 
agt.  y.  Y.  Central  RR.  Co,  24  Barh.  278.) 

Agrainst  sheriflT  for  not  retnmlngr  execvition.— In  an  action 

acainst  a  sheriff  for  neglecting  to  collect  or  return  an  execution  aeainst  property, 
although  the  measure  of  damaees  which  the  plaintiff  is  presumptiyely  entitled  to 
recover  is  the  amount  due  on  the  execution,  yet  the  sheriff,  on  the  trial,  may  prove 
that  the  defendant  had  no  property,  or  not  sufficient  property  out  of  which  he 
could  have  satisfied  the  execution,  by  using  the  diligence  required  of  him ;  which 

Sroof  may  be  rebutted  by  the  pUdntiff,  and  thus  the  whole  question  as  to  what 
amages  the  plaintiff  has  sustamed,  by  the  neglect  of  duty  complained  of,  will  be 
left  open,  to  be  settled  by  the  jury.    (Hvmpkrey  ast.  Hathorrtt  24  Barb.  278.) 

Worky  labor  and  services* — In  an  action  for  the  breach  of  a  contract 
for  work  and  labor  to  be  done  upon  a  farm,  evidence  of  damage  occurring  to  the 
plaintiff's  crops  in  consequence  of  the  defendant  leaving  his  service,  is  inadmissi' 
Die.  The  leeal  measure  of  damages,  in  such  cases,  is  the  difference  between  the 
wages  agreed  to  be  paid  to  the  defendant,  and  the  price  the  plaintiff  was  obliged 
to  pay  for  labor  to  supply  his  place.    (Petert  aet.  Whitney ^  28  Barh.  24.) 

Liqnidated  damagr^S* — ^  bond  dedared  the  obligors  to  be  bound  "  in 
the  sum  of  |S,00<f  as  liquidated  damages,  and  not  h'pmB.j  of  penalty  or  otherwise," 
for  the  performance  of  the  covenants  in  a  written  agreement.  Isone  of  the  cove- 
nants were  for  the  paymenk  of  money,  or  for  the  doing  or  emitting  of  any  act  the 
damages  resulting  from  which  could  be  computed  from  data  furnished  by  the  in- 
strument itself,  but  the  damages  from  any  breach  were  uncertain,  and  required 
evidence  aliunde  the  instrument  to  establish  their  amount.  One  of  the  covenants 
was,  not  to  reveal  the  secrets  of  a  trade  in  which  the  principal  obligor  was  to  be 
employed,  or  any  invention  or  improvement  that  might  be  made  by  bis  employer, 
the  obWee ;  heldt  that  a  breach  of  this  covenant  involved  damaees  so  uncertain 
and  difficult  to  be  ascertained,  as  that  the  sum  named  in  the  bond  should  be  deemed 
not  a  penalty,  but  liquidated  damages,  recoverable  upon  a  breach  of  any  of  the 
covenants,  although  tlie  damages  from  the  actual  breach  might  be  readily  deter- 
mined by  a  jury.  (BagUy  agt.  Peddie,  16  Ji.  Y.  Rep.  469.)  A  sum  specifically 
named  in  a  written  agreement "  as  liquidated  damages,"  in  case  either  party  shoula 
fail  to  perform  the  contract,  must  nevertheless  be  construed  as  a  penalty,  where, 
upon  the  face  of  the  instrument,  it  appears' that  such  sum  will  neoessanly  be  an 
inadeauate  compensation  for  the  breach  of  some  of  the  provisions,  and  more  than 
enougn  for  the  breach  of  others.  A  contract  provided,  among  other  things,  that 
one  of  the  parties  should  give  to  the  other,  on  a  specified  day,  a  promissory  note 
for  $200,  and  on  a  subsequent  day  a  bond  and  mortgage  for  |2,000,  with  interest, 
and  the  parties  agreed  therein  "  to  pay,  one  to  the  o||ier,  the  sum  of  $500,  as 
liquidated  damaees,"  upon  failure  to  perform  the  contract,  ffeld,  that  the  sum 
mentioned  is  to  be  regarded  as  having 'been  wrongly  named  by  the  parties,  and 
as  being  in  fact  a  penalty.    {Zampman  agt  Coekran,  16  i^T.  Y,  Rep.  276.) 

Breach  of  contract*— The  general  rule  is,  that  the  party  injured  by  a 
breach  of  contract  is  entitled  to  recover  all  his  damages,  indudicg  gains  prevented 
as  well  as  losses  sustained,  provided  they  are  certain,  and  such  as  might  naturally 
be  expected  to  follow  the  breach.  It  is  only  uncertain  and  contingent  profits,  there- 
fore, which  the  law  excludes ;  not  such  as,  being  the  immediate  and  necessary  re- 
sult of  the  breach  of  contract,  may  be  fairly  supposed  to  have  entered  into  the  con- 
templation of  the  parties  when  they  made  it,  and  are  capable  of  being  definitely 
ascertained  by  reference  to  established  market  rates.  XJpon  the  breach  of  a  con- 
tract to  deliver  at  a  certain  day  a  steam  engine,  built  and  purchased  for  the  purpose 
of  driving  a  planing  mill,  and  other  defimte  machinery,  the  ordinary  rent  or  nire 
which  could  have  been  obtained  for  the  use  of  the  machinery  whose  operation  was 
suspended  for  want  of  the  steam  engine,  may  be  recovered  as  damages.  ( Griffin 
agt.  C<dwr,  \6  N.  Y.  R.  489  ;  He  Beale  agt.  Haye,  6  /Saudi  645.)  In  enaction  on 
a  contract  to  recover  damages  for  the  non-delivery  of  merchandise,  tbe  plaintiff  ia 
entitled  to  recover  the  difference  between  the  contract  price  and  the  market  value 
of  the  article  at  the  time  and  place  specified  for  its  delivery,  with  interest  thereon. 
It  is  not  within  the  discretion  of  the  jury  to  allow  interest  or  not ;  the  plaintiff  is 
legally  entitled  to  interest.  In  ascertaudnff  the  amount  of  damages,  the  evidence 
shoula  be  confined  to  the  actual  market  vclue  of  the  artides  sold  at  the  time  and 
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place  of  delireiy;  and  fhe  defendant  is  not  avowed  to  inqidre  as  to  the  probable 
effect  of  adding  to  the  qiiantit^  in  market  that  which  he  agreed  to  deliyer.  The 
amount  of  damages  depends  npon  the  market  price  at  which  the  vendee  could  have 
purchased  the  commodity  at  the  time  and  place  of  deliverj,  not  that  which  he  could 
then  and  there  have  sold  it  at,  if  it  had  been  delivered  to  him.  {Dana  ag^.  Fi&Uer, 
2  £em,  40.) 

For  injaries  to  the  person* — ^In  an  action  against  a  railroad  com- 
pany, for  damages  resulting  from  a  collision  caused  hy  a  negligence  of  the  defend- 
ant's servants,  the  bodilj  pain  and  suffering  of  the  plaintiff,  from  the  injuries,  are 
proper  subjects  of  compensation,  as  well  as  his  mediced  expenses  and  the  direct  pe- 
cuniary loss  from  the  privation  of  the  use  of  his  limbs.  (Rcmaom  agt  If.T.d:  Erie 
RR,  Cb.,  16  K,  T,  Rep.  416.)  In  an  action  for  assault  and  battery,  the  damages 
are  not  divisible ;  and  should  the  jury  erroneously  assess  different  amounts  against 
the  defendants,  the  plaintiff  should  have  judgment  against  all  who  are  convicted  for 
the  largest  amount  found  against  any  one.  {Beal  agt.  Finck^  1  Ktm.  128 ;  ofnd  see 
WdUace  agt.  7%e  McBffar  dtc,  o/Kew-  Torh,  18  Eow.  169.)  In  libel,  slander  and  other 
actions  of  similar  character,  the  law  allows  exemplary  or  punitive  damages.  iEwni 
agt  BmnM,  19  N,  T  Rep,  173.) 

Breach  of  warranty  of  personal  property.— The  measure  of 
damages  for  a  breach  of  warranty  of  the  quality  of  goods  is  the  difference  between 
their  value  at  the  time  of  the  sale,  considering  them  as  corresponding  with  the  war- 
ranty, and  their  value  with  the  defect  complained  of.  The  purchaser  may  recover 
for  the  breach,  although  he  has  sold  the  goods,  and  no  claim  has  been  made  upon 
him,  and  he  is  liable  to  none  on  account  of  the  alleged  defect.  Nor,  in  such  an  ac- 
tion, is  he  required  to  prove  the  price  at  which  he  resold  the  goods,  to  entitle  him 
to  recover.  The  price  at  which  he  resold  may  be  evidence  of  the  amount  of  dam- 
ages, but  It  does  not  furnish  the  rule  of  damages.  {MiUer  agt  Eno,  \AK  F.  Rep, 
697.)  To  sustain  an  action  upon  a  warranty,  it  is  not  necessary  that  all  the  repre- 
sentations made  by  the  defendant  should  be  false,  or  all  actionable.  If  any  part  of 
the  representations  are  actionable,  it  will  sufflca  In  an  action  brought  upon  a 
warranty,  by  an  assignee,  the  measure  of  damages  is  the  sum  which  the  assignor 
might  have  recovered,  had  the  action  been  brought  in  his  name.  The  amount  paid 
by  the  assignee,  for  the  right  of  action,  is  not  the  rule.  The  warrantor  must  make 
good  his  warranty.    {Svteei  agt  Bradley^  24  Barb,  649.) 

§  277.  Judgment  in  action/or  recovery  o/personal  property. 
In  an  action  to  recover  the  possession  of  personal  property, 
judgment  for  the  plaintiff  may  be  for  the  possession,  or  for  the 
recovery  of  possession,  of  the  value  thereof,  in  case  a  delivery 
cannot  be  had,  and  of  damages  for  the  detention.  If  the  prop* 
erty  have  been  delivered  to  the  plaintiff  and  the  defendant 
claim  a  return  thereof,  judgment  for  the  defendant  may  be  for  a 
return  of  the  property,  or  the  value  thereof,  in  case  a  return 
cannot  be  had,  and  damages  for  taking  and  withholding  the 

same. 

Iirtaeii  Judgment  of  pofltetf ion  is  for  del eBdant*— A  defend- 
ant who  succeeds  in  an  action  to  recover  the  possession  of  personal  property,  where 
the  property  has  been  delivered  to  the  plaintiff,  must,  under  section  2*77  of  the  Oode, 
take  juagment  in  the  alternative  formi,  that  is,  a  judgment  for  tiie  return  of  the  prop- 
erty, or  for  the  value  thereof  as  assesBed,  in  case  such  a  return  cannot  be  had,  this 
section  having  deprived  defendants  in  such  cases  of  the  election  given  them  by  the 
Revised  Statutes  to  take  judgment  for  the  return,  or  for  the  vafaie  of  the  property. 
(DvriglU  agt.  Eno$,  6  Seld.  470.)  Where,  in  an  action  for  the  recovery  of  personal 
property,  the  property  is  delivered  to  the  plaintiff  and  he  (iuls  in  the  action,  the  de- 
fendant cannot  now  have  a  judgment  for  a  return  of  the  proper^,  or  a  judgment  for 
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its  taIuo,  at  biB  election.  Bat  he  muit,  under  fleotioii  2ft  of  the  Oode^  teke  a  Judgment 
in  the  altero&tiye,  for  the  return  of  the  property,  or  for  the  value  thereof  aa  asBeaeed, 
in  caae  a  return  cannot  be  had.    (Seaman  agt  Luc^  33  BaH^.  240.) 

IVlien  fadgmeat  of  poMewion  is  for  plaintiff  .--In  an  action 
to  reooyer  the  poaseenon  of  personal  proper^,  where  the  property  has  not  been 
delirered  to  the  plaintifGi  prior  to  the  teial,  the  plaintiflh  recoyering,  have  not  a  right 
to  elect  to  take  judgment  for  the  yalue  of  the  propertj,  but  are  entitled  onl7  to  a 
judgment  in  the  altematiye  that  thej  reooyer  pooaoMton  of  the  property,  or  the 
yalue  thereof  in  case  a  deiiyerj  cannot  be  had,  together  with  damagea  for  the  de- 
tention thereot  .  Where  the  plaintiflii  in  such  ease  reooyered  an  absolute  judgment 
for  the  amount  of  their  adyanoes  and  their  proepeotiye  (kreight  in  one  sum,  beiug  the 
preoiae  amount  which  should  haye  been  assessed  as  the  yalue  of  their  special  prop- 
erty ;  Ji4idt  that  although  the  judgment  was  erroneoua  in  form,  under  section  277  of 
the  Ck)de,  a  new  trial  was  not  neoessaij,  but  that  the  judgment  might  be  modified 
bj  changing  it  into  a  judgment  in  the  altematiye  for  the  reooyery  of  the  possession 
of  the  property,  or  of  the  yalue  already  assessed,  in  case  a  deliyery  oo^d  not  be 
had.  (Fiiihugh  agi  Wvum,  6  SeUi  668;  m  Woodwarih  agt  WoodwortA^  21  £ar^. 
343.) 

For  an  utlaurf nl  convertlon  of  property.— In  an  action  to 
reooyer  damages  for  an  unlawful  conyendon  of  the  plaintiff's  property,  the  rule  of 
damagea  is,  the  highest  yalue  of  the  property  at  any  time  between  the  act  <»f  oon- 
yersion  and  the  day  of  trial  BoosEysLT,  J.,  dissented.  In  sudi  an  action  the 
plaintiff  cannot  reooyer  as  special  damages  the  costs  and  expenses  of  an  unsuccess- 
nil  suit  against  a  person  to  whom  the  defiandant  had  daliyered  the  property.  (  WU- 
#o»  agt  McUh«wi,  24  Barb.  296.) 

See  section  261  and  note. 

§  278.  Judgment  upon  issue  of  Jaw  or  offact^  to  he  upon  direc- 
tion of  a  single  judge,  or  on  report  of  rrferees,  subfeot  to  review  at 
general  term. 

Judgment  upon  an  issue  of  law,  or  of  fSaot,  or  upon  confession, 
01  upon  failuie  to  answer,  (ezoept  where  the  clerk  is  authorized 
to  enter  the  same  by  the  first  subdivision  of  section  two  hundred 
and  fortj^ix,  and  by  section  three  hundred  and  eighty-four, 
and  except  where  it  may  be  given  at  the  general  term  as  pro- 
vided in  section  two  hundred  and  sixty -five,)  shall  in  the  first 
instance  be  entered  upon  the  direction  of  a  single  judge,  or  re- 
port of  referees,  subject  to  review  at  the  general  term,  on  the 
demand  of  either  party,  as  herein  provided. 

When  neur  trial  tlioald  not  be  aurarded.— Where  a  yerdict  or 
the  report  of  a  referee  ftir  the  plaintiff  is  set  aside,  upon  a  case,  and  it  is  apparent 
that  no  possible  state  of  proof  applicable  to  the  issues,  will  entitle  him  to  a  judg- 
ment, the  appellate  oourt  should  render  final  Judgment  for  the  defendant,  and  should 
not  award  a  new  trial  (BdmonsUm  agt  McLeodf  Id  K,  7,  R5iM;  and  ms  Oriffin 
agt  Marqtuurdi,  11  Ni  T.  B.  28.)  The  court  will  not  grant  new  triais  fbr  errors  of 
judgment  in  the  juiy  in  weighing  the  eyidence^  in  penal  actions  and  those  of  a  kin- 
dred character,  where  the  yerdict  is  for  the  defendant  So  ?i«ld  in  this  case,  where 
the  action  was  for  a  yidation  of  the  excise  law  of  186T,  and  the  jury  rendered  a 
yerdict  for  the  defendant,  as  it  seems,  directly  against  the  eyidence.  ( Wheder  agt 
Calhini,  17  Mow.  451  {  and  9m  ffoyt  agt  Thompion,  19  if.  7.  R  212.) 

^Wlien  new  trial  awarded  on  the  ground  of  mistrial.^ 

The  proceedings  upon  a  trial  at  eircuit  are  reyiewable  In  the  first  instance,  at  gene- 
ral term,  in  only  two  cases:  I'irst  Upon  a  motion  by  the  unsuooessftil  par^  for 
a  new  trial,  upon  exoeptionS)  by  the  order  of  the  judge  who  tried  the  cause ;  Second. 


§  278]  JUDGUEMT  UPOK  LAW  OB  FACT.  487 

Where  there  is  an  fmoontrorerted  state  of  &cts»  and  the  case  presents  onlj  questions 
of  law,  and  the  judge  dh^cta  a  verdict  subject  to  the  opinion  of  the  court.  Sxcep- 
tions  were  taken  at  the  trial  by  both  parties,  upon  which  thej  had  a  right  to  be 
heard  upon  a  motion  for  a  new  triaL  The  plaintiff  had  a  verdict,  which  the  Judge 
direeted  to  be  taken,  subject  to  tiie  opinion  of  the  court  at  general  term ;  and  the 
court,  at  general  term,  rendered  judgment  for  the  defendant ;  hddf  that  the  judg- 
ment must  be  reversed  as  for  a  mistoiAl,  and  a  new  trial  granted,  though  the  judg- 
ment appeared  from  the  case  to  be  correct  upon  the  merits.  [Ootb  agt.  OornieJif  16 
K,  7,  A  602.)  Upon  the  trial  there  was  a  disputed  question  of  fact ;  the  judge 
submitted  certain  questions  to  the  jury,  who  answered  them  specially,  and  found  a 
verdict  for  the  plaintiff  assessing  his  damages^  subject  to  the  opinion  of  the  court 
upon  a  case  to  be  made,  with  liberty  to  turn  it  into  a  bill  of  ezoeptions.  The  case 
was  heard  at  general  term,  and  judgment  rendered  for  the  defendant ;  hidd^  a  mis- 
trial, the  judgment  reversed  and  a  new  trial  ordered.  (OUberi  agt  JBeach^  16  N,  T 
R  606;  MuUemeUr  agi  AWro^  t  Bono.  546.) 

Jadgmei&t  from  nrhicli  aa  appeal  may  be  taken.— When 
an  action  is  tried  before  the  court,  without  a  jury,  and  a  decision  is  made  disposing 
of  the  ease,  except  that  a  reference  is  directed  to  take  an  account,  and  an  order  is 
entered  in  eonformity  to  the  decision,  an  ogppeal  from  such  order,  to  review  decis- 
ions made  at  the  trial,  will  be  dismissed;  they  can  only  be  reviewed  on  an  appeal 
from  the  jtidgmnif  whioh  appeal  cannot  be  brought  until  the  account  has  been 
taken,  and  all  questions  arising  upon  it  have  beion  disposed  of  at  special  term. 
Until  then,  the  order  entered  on  the  final  decision  made  after  the  trial,  does  not 
become  KjudgmmU^  witiiin  the  meaning  of  that  word  as  defined  by  the  Code.  The 
**judgmmU^*  from  whioh  an  appeal  may  be  taken  to  the  gmteral  termy  means  the 
same  thing  as  a  judgment  from  which  an  appeal  may  be  taken  to  the  court  of 
appeals.  (Lawrenee  agt  The  Fa/rfMr^  Lotm  and  Trwt  Oo^  16  Bern.  67 ;  and  see 
McGregor  agt  Oonuioek,  19  K  T.  JR.  681.) 

Judgment  upon  a  -written,  of fer«— A  judgment  upon  a  written 
offer  of  the  defendant  under  section  386  of  the  Oode,  although  within  the  terms,  is 
not  within  the  spirit  of  section  278,  and  may  be  entered  without  the  direction  of  a 
judge  of  the  court  That  mode  of  obtaining  judgment  may  be  pursued  in  aU  cases 
where  the  parties  choose  to  resort  to  it  (iTtU  agt.  Karihrop,  9  Bow.  626.)  The 
plaintiff  having  failed  at  the  circuit  to  obtain  a  more  bvorable  judgment  than  the  de- 
fendant offered,  the  defenduit  was  allowed  eoeie  from  the  time  of  the  offer,  and  to  have 
the  same  set  off  against  the  plaintiff's  recovery.  (BumeU  agt  WeetfaUf  16  How.  420 ; 
andeeenddinga agt  JfiSBi,  2  Boew.  469.) 

JndinBBent  for  cotta. — ^Where  there  is  an  issue  of  law  and  an  issue  of 
fact,  joined  in  the  cause,  no  judgment  for  costs  can  be  entered  in  &vor  of  the  party 
who  prevails  upon  the  issue  of  law  until  the  iasue  of  fact  is  disposed  ofl  Accord- 
ingly, where  a  judgment  was  entered  in  favor  of  the  plaintiff  for  oosts  of  a  demurrer 
interposed  to  a  part  dT  a  reply,  leaving  an  issue  of  fact  undetenmned,  hdd,  that  the 
Judgment  was  irregular,  and  on  motion  was  set  aside.  {Mael^e  sgt.  Barnard^  6 
Bow.  113.)  The  oourt  have  not  the  power  to  order  judgment  nunc  pro  itme^  as  of  a 
date  prior  to  the  adualjudgmenl,  to  enable  a  party  to  affect  the  amount  of  his  costs. 
{Moore  ttgtWesterveU,  14  Bow.  279;  eee  BeXknap  agt  Jfc/niyrd^  2  AJbb.  366;  Wood 
agt  LaaSben,  3  Sand.  72A) 

When  Judge  at  the  trial  must  direct  the  proper  Jndg* 
ment. — ^When  a  complaint  states,  as  the  cause  of  action,  a  note  made  by  the 
defendant,  and  the  answer  first  denies  some  of  its  material  aQegations,  and  then 
sets  up  as  a  counter  claim,  a  note  made  by  the  plaintiff^  which  was  due  before  suit 
brought^  but  was  transferred  to  the  defendant  subsequently,  and  the  plaintiff  neither 
demurs  nor  replies  to  the  counter  claim,  but  after  the  time  to  do  so  has  expired, 
notices  the  issues  of  feet  for  trial,  the  judge  at  the  trial  must  direct  the  proper  judg- 
ment to  be  entered  upon  the  fhcts  found  by  the  jury,  and  admitted  by  the  pleadings. 
If  the  facts  alleged  as  a  counter  daim,  admitting  them  to  be  true,  do  not  constitute 
one  which  can  be  made  available  in  that  aetion,  he  must  rojeot  it  In  all  cases, 
save  certain  ones  specified  in  section  278  of  the  Code,  a  judgment  upon  issues  of 
law  or  of  fact  must  be  entered  on  the  direction  of  a  single  judge.  There  is  no 
necessity  now  to  move  before  any  judge^  other  than  the  one  who  tries  an  action. 
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for  a  judgment  non  obgUmte  veredicto.  If  he  baa  seriooa  doabts  as  to  tbe  proper 
judgment,  be  will  order  that  the  case  be  reserved  for  argument  or  further  considera- 
tion. If  he  has  none,  and  the  case  is  special,  he  will  decide  what  judgment  shall 
be.  If  the  case  is  not  special,  or  if  he  gives  no  directions,  tlie  cleric  must  enter 
judgment  in  conformity  with  the  verdict  {VanValm  agt  Laphamf  IS  H<A»,  240; 
866  SuUenuier  agt  AlbrOj  2  Boiw.  646.) 

§  279.  Clerk  to  keep  a  judgment  book. 

The  clerk  shall  keep  among  the  records  of  the  court,  a  book 
for  the  entry  of  judgments,  to  be  called  the  "judgment  book." 

§  280.  Judgment  to  be  entered  in  judgment  book. 

The  judgment  shall  be  entered  in  the  judgnent  book,  and 

shall  specify  clearly  the  relief  granted,  or  other  determination 

of  the  action. 


What  jnd^meiit  nay  eontalii.-^  bill  ci  ezceptiona  when  attached 
to  tiie  judgment  roll,  becomes  a  part  of  it  by  Uie  last  clause  of  section  264.  There- 
fore a  judgment  roll,  with  the  bill  of  exceptions  attached,  is  equally  sufficient  with 
one  where  the  bill  of  exceptions  is  incorporated  in  th^  roll.  The  deik  must  enter 
in  the  judgment  book  "i^  judgmmi^  as  required  by  section  280  in  eases  where 
the  decision  of  the  court  is  given  in  writing  and  filed  under  seotion  26T,  as  in  all 
other  cases ;  and  must  insert  a  copy  of  such  judgment  in  the  judgment  roll  in 
making  it  up,  and  sign  the  same.  A  '*  biU  ofcoeU^^^  ^  noHee  of  acfftuiment^*^  *'  affi- 
davU  of  diebwreemmde  and  aUetidamce  cf  ^tUneaeea^^  are  papers  which  do  not  consti- 
tute any  part  of  a  judgment  roll,  and  should  not  be  attached,  as  they  unnecessarily 
incumber  it  (The  Schaneeiady  Pkmk  Boad  Oo,  agt  Thakhet-y  6  Sow.  226;  eee 
Supreme  Court  Bvieef  9  and  12.) 

An  erroneous  bnt  not  void  Judgment.— It  is  no  obifection  to  the 
admission  of  a  judgment  record  in  evidence,  that  no  summons  is  attached  thereto, 
and  that  it  does  not  show  any  order  of  reference,  although  the  judgment  is  founded 
upon  the  report  of  a  referee.  These,  at  most,  are  defects  whi^  merely  render  the 
udgment  erroneoas,  but  do  not  make  it  void.    {CfaUeine  agt  Packer,  21  Barb.  2*76.) 

§  281.  Judgment  roU, 

Unless  the  party  or  his  attorney  shall  Airnish  a  judgment  roll, 
the  clerk,  immediately  after  entering  the  judgment,  shall  attach 
together  and  file  the  following  papers,  which  shall  constitute  the 
judgment  roll. 

1.  In  case  the  complaint  be  not  answered  by  any  defendant, 
the  summons  and  complaint,  or  copies  thereof  proof  of  service, 
and  that  no  answer  has  been  received,  the  report,  if  any,  and  a 
copy  of  the  judgment 

2.  In  all  other  cases,  the  summons,  pleadingB,  or  copies  there- 
of, and  a  copy  of  the  judgment,  with  any  verdict  or  report,  the 
offer  of  the  defendant,  exceptions,  cases,  and  all  orders  and  papers 
in  any  way  involving  the  merits,  and  necessarily  affecting  the 
judgment. 

Contents  of  Judgment  roll.— A  1)111  of  exceptions,  when  attached  to 
the  judgment  roll,  becomes  a  part  of  it  by  the  last  clause  of  section  264  Therefore 
Judgment  roll  with  the  bill  of  ezoeptionB  attached  is  equity  g  fficient  with  o  ® 
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•whan  the  bill  of  tzoeptioiii  ii  iaoorporated  in  the  rolL  A  "  MS  o/  eo^to/'  "  noHee 
of  A^itf^mani,"  "  cffidavii  of  disbfursements  and  atiendanea  of  vntneases^*^  are  papers 
which  do  not  oonstitate  any  part  of  a  jodgment  roll,  and  should  not  be  attached,  as 
thej  nnnecessariljr  inonmber  it  (Th$  Sekmeetady  Flank  Road  Co.  agt.  Thaicher^  6 
How.  226;  9ee  Corvtin  agt  Fredand^  2  Sdd.  560;  TowMhend  agt  Wesson,  4  Duer, 
342;  Kerrigan  agt.  B(xy^  10  i9bw.  213;  Mc^vn  agt  JTanotwe,  2  Ath.  393.)  The  pro- 
TisiODa  of  the  Co4e  regulating  the  mods  of  snkring  the  judfpnent,  and  the  TnaJnng  up 
and  filing  (he  jttdgmmU  roUj  are  not  to  be  considered  imperative,  but  merely  directory. 
Unless  the  irregularity  is  such  as  to  partake  of  the  essence  of  the  act  of  dooketiog 
the  jtidgment,  it  should  not  be  re^srded  as  affecting  its  yaliditjr.  {SUmson  agt. 
EuffginSf  9  Bow.  86.)  It  is  no  objection  to  the  admission  of  a  judgment  record  in 
evidenoe,  that  no  summons  is  attached  thereto,  and  that  it  does  not  show  any  order 
of  reference,  although  the  judgment  is  founded  upon  the  report  of  a  referee.  These, 
at  most,  are  defects  which  merely  render  the  judgment  erroneous,  but  do  not  make 
it  void.  (CoMmw  agt  Podfcir,  2lBarb.21S;  see  MeCabsBg^  Dos,  2  £.  D.Smith,  10.) 
The  proof  of  serrioe  of  the  summons  or  complaint  is  no  part  of  the  record  upon  de- 
murrer.   (Smiih  agt.  JOolmes,  19  If.  Y.  R.  211.) 

JFnristf  ctlen  tlionld  appear  ia  every  Indflrment  rolL^It 

should  be  made  to  appear  in  vrery  jtkdgmeni  toU,  that  the  judgment  has  been  rendered 
by  a  court  which  has  jurisdiction  of  Uie  proceedings,  and  when  issues  hare  been 
joined,  that  those  issues  have  been  tried  in  some  manner  prescribed  by  law,  so  as  to 
authorize  the  judgment  For  instance,  when  an  issue  of  fket  has  been  tried  by  a  jury, 
a  copy  of  the  vardiSe^  entered  in  the  manner  prescribed  by  the  264th  section  of  the 
Code,  must  be  inserted  in  the  roll  If  the  issue  has  been  tried  before  a  referee,  his 
report  stands  es  the  decision  of  the  court,  and  must  appear  in  Uie  judgment  rolL 
In  like  manner,  if  the  trial  of  the  issue  be  had  before  the  court,  without  a  jury,  the 
dscision  must  be  in  writing,  and  becomes  a  necessary  part  of)  and  must  be  inserted 
in  the  judgment  roll.  If  there  are  any  other  papers  which  materially  affect  the 
judgment,  these  also  should  appear  in  the  lolL  Where  the  derk,  in  entering  judg- 
ment, recited  the  &et  that  "  the  decision,  or  decree  of  the  judge  bad  been  filed,'' 
but  on  referring  to  the  document  which  the  record  contained,  it  turned  out  that  it 
did  not  purport  to  be  the  decision  or  decree  of  the  judge,  the  judgment  was  set 
aside  as  irregular.  The  decision,  which,  by  the  267th  section  of  Uie  Code,  is  re- 
quired to  be  **  given  in  writing  and  filed  with  the  clerk,"  is  a  very  different  thing 
fnxn  the  opinion  which  the  judge  may  think  it  proper  to  writa  The  decision  can 
only  i^pear  by  his  signature  or  ailocaiw.  The  opinion  never  should  be  carried  hodUy 
into  the  record.    {Thomas  agt  IhtiMf,  14  How.  426.) 

See  section  416  and  note-^and  see  Supreme  Court  Rules,  9  and  t2. 

§  282.  Judgments  when  and  how  to  he  docketed. 

On  filing  a  judgment  roll  upon  a  judgment,  directing  in  whole 
or  in  part  the  payment  of  money,  it  may  be  docketed  with  the 
clerk  of  the  county  where  it  was  rendered,  and  in  any  other 
county,  upon  the  filing  with  the  clerk  thereof  a  transcript  of  the 
original  "  docket,"  and  shall  be  a  lien  on  the  real  property  in 
the  county  where  the  same  is  docketed,  of  every  person  against 
whom  any  such  judgment  shall  be  rendered,  and  wh^cb  he  may 
have  at  the  time  of  docketing  thereof,  in  the  county  in  which 
such  real  estate  is  situated,  or  which  he  shall  acquire  at  any  time 
thereafter  for  ten  years  from  the  time  of  docketing  the  same  in 
the  county  where  it  was  rendered.  But  whenever  an  appeal 
from  any  judgment  shall  be  pending,  and  the  undertaking  re- 
quisite to  stay  execution  on  such  judgment  shall  have  been 
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giTes,  and  the  appeal  perfected  as  piovided  in  the  Code,  the 

court  in  which  such  judgment  waB  recovered  may,  on  specud 
motion,  after  notice  to  the  person  owning  the  judgment,  in  such 
terms  as  they  shall  see  fit,  direct  an  entry  to  be  made  by  the 
clerk  on  the  docket  of  such  judgment  that  the  same  is  ''  secured 
on  appeal,"  and  thereupon  it  shall  cease  during  the  pending  of 
the  appeal  to  be  a  lien  on  the  real  property  of  the  judgment 

debtor  as  against  purchasers  and  mortgagees  in  good  iGsuth. 

Code  and  Revised  Statntes  alike  as  te  lien  off  Jndfments. 

The  proyiflionfl  of  the  Code  and  the  Revtied  Statutes,  as  to  the  Um  o/judgmtfUs,  an 
BTib8iuitiall7  alike;  that  is,  the  date  and  order  of  the  lien  is,  in  aU  cases,  aquestion 
of  Hmt^  depending^  oo  the  day  and  how  when  the  jndgme&t  was  dochiUd.  On  a 
judgment  bj  eonfessioa  under  the  Code^  tiiere  is  no  suit^  no  reoovery  or  adjudicap 
tlon,  either  actual  or  formal,  of  anj  oourt  or  c^oer,  until  the  judgment  in  €iuir$d  by 
(Ke  cUrk;  and  it  is  this  act  of  the  derk  that  not  onlj  creates  the  Um  hut  the  /mc^ 
fneni.  And  until  this  entry  is  made^  there  is  no  judgment^  and  nothing  of  its  exist- 
ence of  which  notice  can  be  given  to  subsequent  ineumbrancers  or  grantees.  (BIy- 
denJbvrgh  agt  Northrop^  13  JSbw.  389.)  A  judgment  does  not  lose  its  lien  on  real 
estate,  by  Sie  suffering  of  an  execution,  issued  thereon,  to  lie  dormant  in  the  she^> 
iff  *8  hands.  The  doc&ine  on  the  subject  of  dormant  executions  does  not  apply  to 
real  estate ;  the  lien  upon  which  depends  upon  the  dodroting  of  the  judgmeni  and 
not  upon  the  execution,  or  levy.  And  such  liso  does  not  become  d<«mant  until  the 
expiration  of  the  statutory  limitation  of  ten  yean,  (Jftitr  agt  Leitck,  H  Barb.  S41 ; 
«M  WOaon  agt  Bmith,  2  Cod4  Btp,  18.) 

Ellens  npon  tnrplns  moneys*— Where  land  is  sold  under  a  judgment^ 
and  the  surplus  moneys  are  brought  into  court,  creditora  having  liens  upon  tha 
land,  subsequent  to  the  judgment,  have  the  same  liens  upon  the  surplus  moneys 
which  they  had  upon  the  land,  prerious  to  the  sala  Their  Hens  are  transferred 
firom  the  land  to  the  surplus ;  and  such  surplus  must  be  applied  in  diseharge  of  the 
liens,  according  to  the  order  of  their  priocily.  lAvmrm  agt  Limeki^  6  Batrb.  4t0 ;  SM 
jyAgrada  agt  MmUd,  1  Abb,  134;  BtOmaa  Fire  Ina.  Oo.  agt  Finl  K  A  Church 
If,  Z,  18  Bow.  431.) 

Correcting  docket*— Where  a  judgment  was  docketed  correctly  as  to  the 
christian  and  surname  of  the  defendanti  but  inconeotly  as  to  the  initial  of  the  mid* 
die  name,  and  the  docket  was  afterwards  corrected  on  motion ;  Aeld,  that  the  judg- 
ment took  priority  as  a  Uen  flnom  the  date  of  the  original  docketing,  as  againat  a 
subsequent  judgment  obtained  before  the  correction.    {CkOer  agt  Bby^  t  Sow.  266.) 

Jlnrisdictlon  off  courts  over  their  dockets  off  fndfments. 

The  supreme  court,  the  oourt  of  chancery,  the  superior  oourt  of  the  ei^  of  New- 
York,  and  the  seyeral  mayors'  courts,  in  Jhis  state,  shall  respectiyelT  haye  and  pos> 
seas  the  same  juriadietion  and  power  concerning  the  dockets  of  uietr  judgments 
kept  by  the  sereral  county  clerics  which  the  supreme  court  possesses  concerning  ths 
dockets  of  its  judgments  in  the  offices  of  the  clerks  of  the  said  supreme  court,  and 
may  in  the  same  oases  direct  the  amending  and  corrsetmg  of  such  dockets  and  the 
dodseting  of  judgments  nunc  pro  tunc,  with  said  county  clerks;  and  the  several 
courts  of  coomion  pleas  of  each  of  the  counties  in  this  state,  shall  possess  the  like 
jurisdiction  and  power  lespeoting  the  dockets  of  their  judgments  with  the  eleiks  of 
other  counties.    (Lawi  of  1844,  jp.  92,  §  T ;  «m  Jbunuhmid  uf^  Weston^  4  ZHiar,  342.) 

Secnred  by  appeal*— >An  order  denyfaig  a  motion  to  enter  on  the  docket 
of  a  judgment  from  which  an  appeal  has  been  taken,  the  words,  **  secured  by  u^ 
peal,^'  pursuant  to  section  282  of  the  Oode,  is  not  an  ^pealable  order.  It  is  a  ma^ 
ter  of  discretion  with  the  court,  no  matter  how  perftot  may  be  the  security  on  ap- 
peal The  oourt  may  grant  such  an  application,  but  is  not  required  to  do  so ;  and  on 
granting  it,  may  impose  such  terms  and  conditions  as  it  sees  fit  No  appeal  lies 
from  an  order  made  tq>on  an  application  to  the  court  for  a  matter  of  mere  &Tor. 
{FUchttiLLMngHon,  4  Sand.  711) 
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JTustifflcatloil  off  inretlet. — On  appeal  from  a  mngle  jiidge  to  the  gene- 
ral term,  the  sureties  in  the  undertaking  on  the  appeal,  in  order  to  stay  execution, 
nxast  justify  in  double  the  amount  of  iheiudgmmi  and  oosii  ($250).    (Boppo^  agt 
OoUntt,  13  ifow.  461.) 


TITLE  IX. 

OP  THE  EXECUnON  OP  THE  JUDGMENT  IN  CIVIL  ACTIONS. 

Chapter.  L  Tfie  execuiioTL 

n.  Proceedings  supplementary  to  the  execution. 


Chapter  L — The  eocecution. 

Section  288.  Hxecution  within  five  yearsj  of  course^  as  prescribed 

by  this  tide, 
284*  Afier  five  years  to  be  issued  only  by  leave  of  court. 
Leave  how  obtained.    Execution  on  judgment  of 
justices^  or  other  inferior  courts^  when  docketed^ 
how  issued. 

285.  Other  judgments^  how  enforced. 

286.  The  different  kinds  of  execution. 

287.  To  what  counties  execution  may  be  issued. 

288.  Execution  against  the  person^  in  what  cases  and  when. 

289.  Form  of  the  execution. 

290.  To  be  returnable  in  sixty  days. 

29L  Mdsiing  laws  rdaiing  to  execution  continued  until 
otherwise  provided. 

§  288.  ExecuJtion  vnthin  five  years^  of  course^  as  prescribed  by 
this  tide. 

Writs  of  execution  for  the  enforcement  of  judgments  as  now 
used,  are  modified  in  conformity  to  this  title,  and  the  party  in 
whose  &Tor  judgment  has  been  heretofore  or  shall  hereafter  be 
given,  may  at  any  time  within  five  years  after  the  entry  of  judg- 
ment, proceed  to  enforce  the  same  as  prescribed  by  this  title. 

May  be  ttmed  Immediately  on  entry  off  Jndflrment  and 
irlthin  fflTe  years* — ^An  ezeeution  may  be  issued  forthwWif  upon  the  entry 
of  judgment  in  a  suit  commenced  under  the  Code  of  Procedura  (Swifl  agt  Jm 
WUi,  I  Saw.  280.)  The  38Sd  and  384th  seetionB  of  the  amended  Code  (in  relation 
to  iMuing  executions)  are  applicable  as  well  to  judgments  rendered  before  the  Code 
look  tttid,  as  those  renderad  In  actions  under  it    Now,  in  all  oases,  executions 
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ZDftj  be  iflsued  immediately  upon  perfectiDg  judgment,  and  at  anj  time  within  five 
years  thereafter.  After  five  years,  no  execution  can  be  issued  without  leave  of 
the  court  upon  motion.    {Tht  CcUskiU  Bank  agt  San/ordt  4  Saw,  101.) 

munt  be  iirarraated  by  the  fudgmeal;. — An  execution  must 
follow  the  judgment,  and  be  waxranted  by  it    (Conoin  agt  D^eeiandf  6  Ebw.  241.) 

Regularity  of  execiitloii  urbere  Jndgmeiit  not  dock- 
eted*— Before  an  execution  can  be  regularly  issued  to  any  county,  the  judgment 
should  be  docketed  in  such  county.  It  seemSj  however,  that  an  execution  against 
personal  property  only,  would  not  )>e  irregular,  though  the  judgment  were  not  dock- 
eted in  the  county  to  which  it  was  iasued.  A  judgment  was  peifected  in  Columbia 
county,  and  a  transcript  sent  to  the  clerk,  and  execution  (against  both  real  and  per- 
sonal property)  to  the  sheriff  of  Green  county,  on  the  same  day,  but  the  execution 
was  received  one  day  before  the  transcript  was  docketed ;  Ae2d,  that  the  execution 
became  operative  in  the  bands  of  the  sheriff  fh>m  the  time  the  judgment  was  actu- 
ally docketed  in  Greene  county,  and  toc^  priority  from  that  time.  {SUnUenburgh 
agt.  Vandenburghj  1  Bow.  229.)  Where  an  execution,  issued  against  two  joint  debt- 
ors, has  been  levied  upon  the  property  of  one  of  them,  the  plaintiffs  will  not  be 
allowed  to  countermand  it,  and  issue  a  new  execution  to  levy  upon  the  sole 
property  of  the  other  defendant    {Mc  Chain  agt  McKeon^  2  Du^ty  645.) 

Against  property  of  a  deceased  indgmeiit  debtor.— By 

laws  of  1850,  (chap.  295,  p.  639,)  it  is  enacted  that,  "§  1.  Notwithstanding  the 
death  of  a  party  after  judgment^  execution  thereon  against  any  property,  Unds, 
tenements,  real  estate,  or  chattels  real,  upon  which  such  judgment  shall  be  a  lien, 
either  at  law  or  in  equity,  may  be  issued  and  executed  in  the  same  manner  and  with 
the  same  effect  as  if  be  were  still  living,  except  that  such  executidh  cannot  be  issued 
within  a  year  after  the  death  of  the  defendant,  nor  in  any  case  unless  upon  per- 
mission granted  by  the  surrogate  of  the  county,  who  has  jurisdiction  to  grant  ad- 
ministration or  letters  testamentary  on  the  estate  of  the  deoeased  judgment  debU^r, 
which  surrogate  may,  on  sufficient  cause  shown,  make  an  order  granting  permission 
to  issue  sudi  execution  as  aforesaid.  §  2.  This  act  shall  ftpply  to  all  judgmentSi 
whether  rendered  before  or  after  the  passage  of  this  act*'  In  no  case,  whether 
more  than  five  years  have  elapsed  or  not  since  the  rendition  of  the  judgment,  should 
exeeuiion  be  permitted  to  issue,  against  the  property  of  a  deoeased  judgment  debtor, 
under  the  act  of  1850,  chapter  296,  without  leave  of  the  oourt,  upon  due  notice. 
Such  application  should  be  upon  affidavit,  setting  forth  all  the  facts,  together  with 
the  surrogate's  permission.  An  order  should  be  made  for  all  persons  interested  in 
the  estate  to  show  cause,  at  a  special  term,  why  execution  should  not  issue ;  and 
also  directing  how,  and  on  whom,  saoh  (Nrder  should  be  served.  (Cbde^  §  284.) 
{AJOen  agt  Clark,  11  Baw.  209.) 

In  favor  of  a  deceased  Jadgment  creditor. — An  exeontbn 
issued  after  tiie  death  of  the  plaintiff  upon  the  application  of  persons  not  appearing 
to  have  any  interest  or  authority  in  the  matter,  and  where  it  is  not  shown  Uiat  the 
judgment  has  been  assigned;  or  that  there  are  any  personal  representatives  of  the 
deceased  plaintifl;  is  a  nullity,  U  seems.  {Bellinger  agt.  Ford,  14  Bairi>.  250.)  ffdi 
altOj  that  for  being  issued  after  five  years  without  an  order,  the  execution  would 
not  be  absolutely  void,  but  only  voidable.  But  that  it  was  void  unless  authorized 
by  the  order,  for  the  reason  that  the  plaintiff  in  the  judgment  was  dead.  UntQ  a 
suit,  abated  by  the  death  of  the  plaintiff,  has  been  revivM,  no  execution  can  issue ; 
no  one  having  a  right  to  issue  it  {BdHnger  agt  Fbrd,  21  Barb.  311.)  Where  a 
plaintiff  dies  after  judgment,  there  is  no  party  left  who  can  make  a  motion  for  leave 
to  issue  execuHon  on  the  judgment;  and  the  only  remedy  is  an  action  by  his  legal 
representatives,  to  obtain  the  relief  formerly  reached  by  the  writ  of  scire  facias 
guars  exeaUumem  non.  (Wheeler  agt  Vakiny  12  Bow.  537.)  An  execution  upon  a 
judgment  cannot  be  issued  upon  the  application  of  the  executors  of  a  deceased 
pliuntifil  Sections  283  and  284  are  only  applicable  where  the  parties  to  the  judg- 
ment are  living.  (Jay  agt  Martin^  2  J^u^r,  654;  see  Cameron  agt  Toungf  6 
Bow.  372.) 

Execution  against  execntors. — §  36.  [Sec.  32.]  No  exeeution  shall 
issue  upon  a  judgment  against  an  executor  or  administrator,  until  an  aoeount  of  his 
adminiBtration  shall  have  been  rendered  and  settled,  or  unless  on  an  order  of  the 


§  284]  BZBOunoK.  443 

'sarrogflte  vAio  appointed  Mm.    And  if  an  aeeoant  has  been  rendered  to  the  onrro- 
-^aAiebj  sach  executor  or  administrator,  execution  shall  issue  only  for  the  sam  that 
ah&U  hare  appeared,  on  the  settiement  of  such  account,  to  have  been  a  just  propor- 
t;ioD  of  the  assets  applicable  to  the  judgment.    (2  £.  3,  274,  §  $6,  4  ed)    Where 
jmdgment  is  obtained  against  the  personal  property  of  a  deceased  debtor,  and  the 
«3cecntion  is  issaed  against  his  executors,  deteribin§  tkem  in  their  representative 
capacity;  such  description  alone  is  insuiBcient  to  prevent  the  sheriff  from  levying 
«pon  the  mdividmal  property  of  the  executors.     Where,  in  such  case,  it  ia  intended 
^o  ooUeet  the  amoimt  out  ox  the  assets  in  the  hands  of  (lie  execut.or8,  the  execution 
viiider  section  289  of  the  Ck>de  should  require  the  officer  to  satisfy  the  judgment 
<Mit  ef  the  property  which,  according  to  the  judgment,  is  liable  for  its  payment. 
Where  the  executors'  accounts  have  been  "  rendered  and  settled"  before  the  sar- 
rogate,  it  is  unnecessary  to  procure  an  order  from  the  surrogate  to  issue  execu- 
tion ;  but  it  is  provided  that  "  the  execution  shall  issue  only  for  the  sum  that  shall 
liave  appeared,  en  the  settlement  of  such  account,  to  have  been  a  jast  proportion 
of  the  assets  applicable  to  the  judgment"    Therefore,  where  the  amount  of  assets 
IS  less  than  the  amount  of  thejudgment,  it  is  irregular  to  issue  execution  for  the 
whole  amount  of  the  debt.    (OlmMtsads^  Vredenbw^i,  10  jETow.  2U.) 
See  section  284,  and  note. 

§  284.  After  five  yeara^  to  he  issued  only  Jy  leave  of  court 
Leave  Tww  obtained.  Execution  on  judgment  of  justices^  or 
4ither  inferior  courts  when  dockdeld^  how  issued. 

After  the*lap8e  of  five  years  from  the  entry  of  judgment,  an 
exccntion  can  be  issued  only  by  leave  of  the  court,  upon  mo- 
tion, with  personal  notice  to  the  adverse  party,  unless  he  be  ab- 
sent or  non-resident,  or  cannot  be  found  to  make  such  service, 
in  which  caee  such  service  may  be  made  by  publication,  or  in 
such  other  manner  as  the  court  shall  direct.  Such  leave  shall 
not  be  given,  unless  it  be  established  by  the  oath  of  the  party, 
or  other  satisfactory  proof,  that  thejudgment,  or  some  part 
thereof,  remains  unsatisfied  and  due.  But  the  leave  shall  not  be 
necessary  when  execution  has  been  issued  on  the  judgment 
within  the  five  years,  and  returned  unsatisfied  in  whole  or  in  part 

When  judgment  shall  have  been  rtodered  in  a  court  of  jus- 
tice of  the  peace,  or  in  a  justice's  or  other  inferior  court  in  a 
city,  and  docketed  in  the  office  of  the  clerk  of  the  county,  the 
application  for  leave  to  issue  execution  must  be  to  the  county 
court  of  the  county  where  the  judgment  was  rendered,  or  in 
the  city  and  county  of  New- York,  to  the  court  of  common 

pleas  of  that  city  and  county. 

IVIiere  exeeiiftoii  has  been  fssned  nrltlita  llTe  years,  no 
order  after  live  years  necessary* — ^The  amendment  to  this  section  in 
1858,  consists  in  adding  to  the  first  paragraph  these  words,  "  But  the  leave  shall 
not  be  necessary  ivtien  execution  has  been  issued  on  the  jadgment  within  the  fire 
years,  and  returned  unsatisfied  in  whole  or  in  part"  This  amendment  renders 
those  decisions  inapplicable,  {Stnfl  agt.  Flanagan^  12  JEToto.  488,  and  others,)  which 
Mdy  that  after  ftw^  years  after  entry  of  judgment  no  ezeeutaon  could  be  iasned 
without  leaye  of  the  courts  on  motion,  whether  there  had  been  an  execution  issued 
previous  or  not — Ed. 

On  a  motion  to  issue  an  execution,  tiie  merits  of  tiie 
Jndnnent  cannot  be  inquired  into*— On  application,  under  section 
284  or  the  Code,  for  leave  to  issue  execution  after  the  lapse  of  five  years  from  tha 
eairy  of  judgment,  the  eoori  wiU  not  entertain  an  olgection  to  the  vaZidi/y  of  the 
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judgnufU,  Wbile  tha  jadgment  renudiw  on  record,  the  ooart»  ob  muh  awliestioa^ 
cannot  go  behind  it ;  the  only  inquiry  in  such  cases  is,  whether  the  jnogment,  or 
any  part  thereof,  has  been  satisfied.    {Lee  BgL  WaiHnt,  18  ffom.  US,) 


miere  amonnt  of  Jadynent  Aispeied  and  n^  execntiMi 
»aed,  on  motion  to  iasme  execwtiony  a  reference  may  be 
ordered. — "  The  motion  to  issue  execntion  is  therefore  pn^perly made;  bat 


the  d^endant  denies  that  anything  is  doe  upon  the  jndgiment,  1  shall  direct  a 
reference  to  a  referee  to  report  the  amonnt,  if  anything,  remaining  doe ;  and  that 
upon  filing  his  report  with  the  clerk  of  Oreene,  the  plaLntiib  b«  at  liberty  to  issofr 
execution  for  the  amount  by  him  found  to  be  due*  Fer  Habub^  J.  {OatMU 
Sank  agt.  Sanford,  4  B<m.  101 ;  $ee  Kemnedy  agt  MilU,  4  Abb.  182;  Xs«  agt. 
Watkint,  18  iftm.  178;  BetU  agt  Oarr,  1  SiU,  411.) 

§  285.  Other  judgmenU^  hou)  enforced. 

Where  a  judgment  requires  the  payment  of  money,  or  the 
delivery  of  real  or  personal  property,  the  same  may  be  enforced 
in  those  respects  by  execution,  as  provided  in  this  title.  Where 
it  requires  the  peiformance  of  any  other  act,  a  certified  copy  of 
the  judgment  may  be  served  upon  a  party  against  whom  it  is 
given,  or  the  person  or  offieer  who  is  r^uired  thereby,  or  by 
law,  to  obey  the  same,  and  his  obedience  thereto  enforced.  If 
he  refuse,  he  may  be  punished  by  the  court  as  for  a  contempt. 

IThen  cvpj  of  Jodflnment  should  be  serred  personallr*— 

Where  the  plaintiff  brought  his  action  to  compel  the  defendant  to  make  or  acknow- 
ledge satismotion  of  a  mortgage,  and  the  defendant  served  notice  that  judgment 
might  be  entered^  as  prayed  for  in  tibe  complaint,  wluch  nas  accordingly  done ; 
Ju^t  on  motion  by  the  plaintiff,  for  an  order  to  oompd  the  defendant  to  execute 
such  satisfaction,  that  such  a  motion  was  unnecessary.  The/iK^naU  (if  correctly 
entered)  contained  the  proper  order,  and  the  mode  of  enforcing  it  was  by  pro- 
ceeding under  section  286.  The  d^endant  should  be  served  personally  with  a 
copy  of  ^^ptdament.  A  traneeript  served  on  the  defendants  attorn^,  with  per- 
sonal demand  iSrom  the  defendant,  was  insufficient.  (Fero  agt.  Van  &ra,  9  JJow. 
148 ;  eee  Craft  B^..MerrUl,  14  N'.  Y.  B.  466;  Fake  if^  Edgeriom,  &  Dtier,  681.) 

§  286.  The  different  kinds  of  execution. 

There  shall  be  three  kinds  of  execution ;  one  against  the 
property  of  the  judgment  debtor,  another  against  his  person^ 
and  the  third  for  the  delivery  of  the  possession  of  real  or  per- 
sonal property,  or  such  delivery  with  damages  for  witliholding 
the  same.  They  shall  be  deemed  the  process  of  tlie  court,  but 
they  need  not  be  sealed  nor  subscribed,  except  as  prescribed 
in  section  289. 

See  section  289,  and  note. 

§  287.  To  what  counties  eopeouiiofn  may  he  issued.  {Amend-- 
ment  ^1862  in  italics.) 

When  the  execution  is  against  the  prepay  of  the  judgment 
debtor,  it  may  be  issued  to  the  sheriff  of  any  county  where  the 
judgment  is  docketed.  When  it  requires  the  delivery  of  real 
or  personal  property,  it  must  be  issued  to  the  sheriff  of  the 
county  where  the  property,  or  some  part  thereof,  is  situated. 
Bxecutionsmay  be  issued  at  the  same  time  to  different  oounties. 
Eeal  property  adjudged  to  be  sold  must  be  sold  in  the  county 
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^whiere  it  lies,  by  the  eheriff  of  the  conntj,  or  by  a  referee  ap- 
pointed by  the  court  for  that  purpose,  and  thereupon  the  sheriff 
or  referee  must  ezeeate  a  conveyance  to  the  -purchaser,  which 
conveyance  shall  be  effectual  to  pass  the  rights  and  interests  of 
the  parties  adjudged  to  be  sold. 

^n  execution  may  issue  against  a  married  woman^  and  it 
shcM  direct  the  levy  and  collection  of  the  amount  of  the  judg- 
ment against  her  from  her  sy[>arcUe  property j  and  not  otherwise. 

SlierUT's  duty  to  flmd  property  within  tbe  covnty*— A 

plaintiff's  attorney,  on  issning  an  execution,  is  not  bound  to  giye  notice  to  the  sher- 
ifTthat  tbe  defendant  has  property  within  tbe  county ;  and  tbe  omission  to  are  such 
notice  forms  no  excuse  for  tbe  sheriff's  ne^igence  m  not  collecting  it,  although  If 
the  giTing  of  the  notice  would  have  enabled  the  sheriff  to  collect  tbe  amount  of  the 
execution.  {Tomlinion  agt.  Rowe,  Sill  and  Denio*$  Bupp.  410;  9ee  Stephem  agt. 
Browning,  IC.RA2Z\  WiUon  agt.  SmUhy  2  Cod$  iS.  18 ;  Supreme  Court  RuU$,  '78.) 

§  288.  Execution  against  the  person  j  in  what  cases  and  when. 
{Amendment  of  1862  in  italics.) 

If  the  action  be  one  in  which  the  defendant  might  have  been 
arrested,  as  provided  in  section  179  and  section  181,  an  execu- 
tion against  the  person  of  the  judgment  d0btor  may  be  issued  to 
any  county  within  the  jurisdiction  of  the  court,  after  the  return  of 
an  execution  against  his  property  unsatisfied  in  whole  or  in  part. 

£ut  no  execution  shall  issue  against  the  person  of  a  judg^ 

ment  debtor  unless  an  order  of  arrest  has  ieen  served^  as  in  this 

act  provided^  or  unless  the  complaint  contains  a  statement  of 

facts  showing  one  or  m^ore  of  the  causes  of  arre^  required  hy 

section  one  hundred  and  seventy'nine. 

Complaiiit  9r  record  need  not  shoiv  defendant'a  Ua** 
bllity  to  arrest* — ^It  is  not  necessary,  in  order  to  justify  tbe  arrest  of  a  de- 
iendimt  upon  an  execution  issued  against  bis  person,  under  section  288>  that  the 
record  should  show  tbe  liabUitv  of  ue  ddendant  to  arreal  It  is  sufficient  if  tbe 
order  for  his  arrest  under  sections  119  and  181  has  been  obtained  and  remazos  in 
force.  Whether  an  arrest  on  execution  could  be  justified,  where  the  aotioa  was 
one  in  which  the  defendant  might  baye  been  arrested  by  an  order  under  sections 
179  and  181,  but  in  whiuh  no  such  order  bad  been  in  fact  obtained,  qutref  (Cwwrn 
M^  Freelamd,  2  Sdd,  <{dO.)  And  it  is  not  necessary  to  recite  in  an  execution  agsiast 
the  person  the  facts  which  authorize  bis  arrest,  to  wit :  tbe  nature  of  the  action, 
and  tbe  return  of  an  execution  against  bis  property  unsatisfied ;  it  is  sufficient  if 
such  facts  actually  exist  {HtUchineon  act  Jarand,  ft  Seld.  208.)  It  is  not  necessary 
that  the  complaint  should  contain  the  aUegations  which  authoriae  tbe  defendanl^ 
arrest  or  impriJBonment,  in  order  to  issue  an  execution  against  bis  person,  where  bs 
has  been  arrested  after  the  service  of  Uie  complaint  and  before  judgment,  under 
section  179.  [Cheney  agt.  Oarbutt,  6  How,  467;  He  Coeney  agt.  Van  Remeeloir, 
1  a  R.  38 ;  Squire  agt.  Flynn,  2  C.  R,  117.) 

IVIieii  and  ho^r  execntion  against  person  may  bo  toaited* 

•—The  true  criterion  for  issuine  an  execution  against  the  Mrton  of  a  defendant  after 
judgment,  is  this :  Could  the  Srfendani  have  be^  arrewtedhef ore  judgment,  under  tbe 
provisions  of  a  chapter  relating  to  arrest  and  baU  ?  Not  whether  an  order  of  ar- 
rest has  been  actually  obtained  oefore  judgment,  nor  whether  the  pleadings  show  a 
statement  of  facts  upon  which  be  might  be  arrested.  By  the  Coae,  the  practice  la 
intended  to  be  left  as  formerly  in  this  respect ;  that  is,  a  party  obtaining  judgment 
must  determine  for  himself  whether,  under  tbe  easting  provisions  of  uw,  be  can 
safely  arrest  the  defendant  on  final  prooess  or  not^    Natner  party  is  concluded  by 
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An  order  of  arrest  or  a  statement  in  the  pleadings.  An  aciaon  may,  in  form,  appear 
from  the  pleadingn  ex  contractu  entirely,  when  m  itsTery  essence  and  gravamen  it 
is  ex  delicto,  son^Ung  altogether  in  tort.  As,  for  instance,  an  action  against  a  com- 
mon carrier,  and  for  abree^  of  marrriage  pr(Mni8e,  Ac  {Mtuten  agt  ^otfill,  6  Horn, 
816.)  Where  an  ezecntion  has  been  issued  against  the  property  of  the  defendant, 
and  retarned  onsatisfied,  and  on  an  allegation  that  the  deot  for  which  the  judgment 
was  obtained  wbb  fraudulently  contracted,  an  execution  against  the  permm  of  the 
defendant  cannot  issue,  unless  it  appears  that  the  action  was  one  In  which  the  de- 
fendant might  haye  been  arretted.  And  this  applies  to  actions  commenced  and 
jodfinnents  originally  rendered  in  a  justice's  court,  where  transcripts  have  been  filed 
in  the  county  or  common  pleas  court  {lAveey  agt.  Landart,  1 2  ffoto,  26 ;  and  see 
Humphrey  agt  Brown,  1^  Bow.  481.)  The  marine  court  of  the  city  of  New-Tork 
have  no  jurisdiction  to  issue  final  process  against  the  person  of  a  defendant  (Peo- 
ple agt  Smith,  9  How.  464.)  An  action  to  recover  ihepoteeseion  of  real  estate,  and 
also  the  rents  ejkd  profits  of  the  premises  while  in  the  occupation  of  the  defendant, 
is  not  one  where  tne  defendant,  upon  the  judgment,  is  liable  to  imprisonmtnt  upon 
final  process.  It  is  one  where  the  cause  of  action  must  arise  on  contract,  express 
or  implied,  and  does  not  come  within  the  first  subdivision  of  section  179  of  the  Code. 
It  is  not  necessary  (although  it  is  better  to  do  so)  to  state  the  nature  of  the  action 
in  an  execution  issued  against  the  person  of  a  defendant  {Fullerton  agt.  Fitzgerald, 
19  How,  37;  /Sf.  a,  18  Barb.  441 ;  see  Field  sgt.Morse,1  How.  12;  Fowler  ngLAbrmns, 

5  S.  J).  Smith,  1 ;  Union  Bank  net,  Mott,  11  How.  868.)  In  an  action  on  contract,  an 
execution  cannot  be  issued  on  a  Judgment  recovered  thereon,  against  the  person  of 
the  defendant,  under  section  288  of  the  Code,  unless  an  order  to  arrest  and  hold  him 
to  bail  was  made  therein  before  judgment  was  recovered.  The  only  actions  in  which 
such  an  execution  can  issue,  where  the  defendant  was  not  held  to  bail  before  judg- 
ment, are  those  in  which  the  cause  of  action,  established  by  the  judgment  roU, 
creates  per  se  the  right,  under  sections  179  and  181,  to  arrest  and  to  hold  to  bail 
Where  the  right  to  hold  to  biul  depends  upon  extrinsic  fects,  and  not  upon  the 
nature*  of  the  cause  of  action  itself,  that  right  must  be  asserted  and  determined  be- 
fore judgment,  in  the  manner  prescribed  by  the  Code ;  and  if  that  be  not  done,  no 
execation  against  the  person  of  the  defendant  can  be  issued  upon  the  judgment 
{So  we  thought,  notwUnstanding  the  decision  in  Loekwoodngt,  Van  Slyke,  ante,  p,  46. 
— ^Rkp.)    {Kendenburg  agt  Morgan,  18  How,  469.) 

^Wheii  leave  of  the  court  not  iiecessaiy.~When  the  facts  con- 
stituting the  right  to  arrest  are  necessarily  apparent  upon  the  record,  leave  of  the 
court  to  issue  an  execution  agiunst  the  person  of  the  defendants  is  not  necessary. 
But  where— as  in  case  of  an  action  for  moneys  received  in  a  fiduciary  capacity — the 
breach  of  trust  rendering  the  defendant  liable  to  arrest  is  extraneous  to  the  cause 
of  action,  leave  of  the  conitmost  be  obtained.  (Alden  agt.  Barton,  4  Abb.  102 ;  ses 
Fake  agt  Edgsrton,  3  Abb.  229 ;  Ginochio  agt  Flgari,  2  Abb.  186.)  An  execution 
may  be  issu^  against  the  person  of  a  judgment  debtor,  where  the  judgment  was 
recovered  in  an  action  for  criminal  conversation  with  the  plaintifr  s  wife.  Such  an 
action  is  for  an  "  injury  to  the  person^  of  the  pliuntiff,  under  section  179  of  the  Code. 
{DeUwuEtsr  agtHussell,  4  How.  284 :  and  see  Kendenburg  agt.  Morgan,  18  How.  469  J 

Insuflicleiit  statement  in  afldavit  to  procure  order  of 
arrest* — ^Wliere,  on  a  motion  to  dischargee  the  defendant  from  arrest,  it  appeared 
that  the  plaintiiF,  when  he  procured  the  order  for  arrest,  swore  to  the  fraudulent 
acts  of  the  defendant,  as  of  his  personal  knowledge,  and  it  turned  out  that  these  acta 
and  conversations  of  the  defendant,  (In  making  a  purchase  of  goods,)  which  were 
alleged  to  be  fraudulent,  were  made  with  a  clerk  of  the  plaintm,  and  by  him  com- 
municated to  the  plaintiff,  who  also  relied  on  a  personal  recommendation  of  the  de- 
fendant from  the  clerk ;  held,  that  the  defendant  be  discharged.  {Moore  agt  Cal- 
mrt,  9  How,  474 ;  see  BurfeU  agt.  Mis,  4  How.  268 ;  Union  Bank  agt  Mott,  VI 
Bow,  868;  PeofleB^  Stanley,  18  How.  179.) 

See  section  181  and  note. 

When  plaintiflr  liable  to  an  execution  against  Ms  person 

for  costs* — ^A  plaintiff  who  feils  in  an  action  of  tort  in  w;hich  the  defendant  is 
liable  to  arrest,  is  liable  to  an  execution  against  his  person  for  costs,  where  he  feils 
in  the  action,  although  the  defendant  was  not  in  fact  arrested,  and  no  order  had 
been  made  for  the  plaintiff's  arrest,  or  for  an  execution  against  his  person. 
(Kloppenburg  agt  jfeefus,  4  Sand.  666.)  The  defendant's  ri^t  to  imprison  the 
plaintiff  for  costs  depends  upon  the  question  of  the  plaintiff's  right  to  have  impris- 
oned him  in  case  the  judgment  had  been  for  the  plainti£    (CbrtoMi  agt  Firsetand, 

6  Hots.  246;  see  Qriwold agt  Sedgwick,  6  Cow.  466.) 
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IWIteii  plaintiff  mnst  cliarge  defendant  in  execntion.— 

'Wliere  anj  defendant  at  the  time  judgment  shall  be  rendered  against  bim,  in  any 
court  of  record,  shall  be  in  the  custody  of  a  sberifiT  or  other  officer,  either  upon 
pioceas  in  the  suit  in  which  snch  judgment  shall  have  been  rendered,  or  upon  being 
surrendered  in  discharge  of  his  bail  in  such  suit^  the  plaintifif  in  such  judgment  shaU 
cbar^  such  defendant  in  execution  thereon,  within  three  months  after  the  last  day 
of  the  term  next  following  Uiat  at  which  such  judgment  shall  have  been  obtained. 
And  where  anjr  defendant  shall  be  in  custody  upon  a  surrender  in  discharge  of  his 
tuaal  made  after  judgment  obtained  against  him,  and  such  bul  shall  be  thereupon 
excHierated,  the  plainti£f  in  such  judgment  shall  charge  such  defendant  in  execution 
thereon,  within  three  months  after  such  surrender,  or  if  an  execution  against  the 
property  of  such  defendant  shall  have  been  issued,  within  three  months  after  the 
return  day  of  such  execution.    If  any  plaintiff  shall  neglect  so  to  ehaige  any 
defendant  in  execution,  as  required  in  the  last  section,  suoh  defendant  may  be  dis- 
charge fttun  custody  by  a  supersedeas  to  be  allowed  by  any  judge  of  the  court  in 
"which  such  judgment  shall  have  been  obtained,  unless  good  cause  to  the  contrary 
be  shown ;  and  after  being  so  discharged  such  defendant  shall  not  be  liable  to  be 
arrosted  upon. any  execution  which  shall  be  issued  upon  suoh  judgment.    (2  R.  3.^ 
4  tfd.,  §g  36  and  37.)    The  time  within  which  a  defendant  must  be  charged  in  exe« 
cution,  before  he  can  move  for  a  aupei'sedeas  and  a  discharge  ftom  custody  under 
the  statute  (3  IL  8,,  60i  ed,  870),  is  to  be  computed  ftom  the  time  judgment  is 
actuidly  entered,  not  flrom  the  time  the  offer  of  judgment  is  made  and  accepted  under 
the  Code.    {SecHon  S85.)    That  is,  the  defendant  is  not  to  be  charged  in  execution 
-within  three  months  after  the  term  following  that  when  the  offer  of  judgment  was 
aecepied,  but  when  it  was  actually  entered  up.    If  the  plaintiff  neglect  to  enter  the 
judgment  within  that  time,  the  defendant  must  apply  for  an  order  compelling  him 
to  do  80.    (Lippmam  agt  Petarsberger^  18  How,  270.)    An  execution  against  the 
person  reciting  the  judgment  as  prescribed  by  section  289  of  the  Oode,  and  com« 
manding  the  officer  to  commit  the  defendant  "to  the  jail  of  sud  county  of  M.  until 
he  shall  pay  the  said  judgment  according  to  law,"  omitting  the  words  "  or  be  dis- 
charged," contained  in  section  289 ;  ?iekl  valid,  and  an  officer  discharging  a  prisoner 
arreted  upon  such  execution  is  liable  for  an  escape.    {HrUchiruon  agt.  Brandf  6 
Sdd,  208.)    If  an  execution  be  issued  against  the  defendant's  person,  he  may  moye 
to  set  it  aside  as  not  warranted  by  ^e  facts :  and  it  would  be  no  answer  to  his 
applioation  to  say  that  he  had  allowed  himself  to  be  arrested  by  preliminary  process. 
(Bridgewater  Oo.  agt.  Meumore,  15  Mow.  12.) 

§  289.  Form  of  the  eocecuiton. 

The  execution  most  be  (greeted  to  the  sheriff,  or  coroner, 
when  the  sheriff  is  a  party  or  interested,  subscribed  by  the 
party  issuing  it^  or  his  attorney,  and  must  intelligibly  refer  to 
the  judgment,  stating  the  court,  the  county  where  the  judgment 
roll  or  transcript  is  filed,  the  names  of  the  parties,  the  amount 
of  the  judgment,  if  it  be  for  money,  and  the  amount  actually 
due  thereon,  and  the  time  of  docketing  in  the  county  to  which 
the  execution  is  issued,  and  shall  require  the  officer  substantially 
as  follows : 

1.  K  it  be  against  the  property  of  the  judgment  debtor,  it 
shall  require  the  officer  to  satisfy  the  judgment  out  of  the  per- 
sonal property  of  such  debtor,  and  if  sufficient  personal  prop- 
perty  cannot  be  found,  out  of  the  real  property  belonging  to  him 
on  the  day  when  the  judgment  was  docketed  in  the  county,  or 
at  any  time  thereafter. 
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2.  If  it  be  against  real  or  personal  property  in  the  handa  of 
personal  representatives,  heirs,  devisees,  legatees,  tenants  of  real 
property,  or  trustees,  it  shall  require  the  officer  to  satisfy  the 
judgment  out  of  such  property. 

8.  If  it  be  against  the  poison  of  the  judgment  debtor,  it  shall 
require  the  officer  to  arrest  such  debtor,  and  commit  him  to  the 
jail  of  the  county  until  he  shall  pay  the  judgment,  or  be  dis- 
charged according  to  law. 

4.  K  it  be  for  the  delivery  of  the  possession  of  real  or  per- 
sonal property,  it  shall  require  the  officer  to  deliver  the  posses- 
sion of  the  same,  particularly  describing  it,  to  the  party  entitled 
thereto,  and  may  at  the  same  time  require  the  officer  to  satiffy 
any  costs,  damages,  or  rents  and  profits,  recovered  by  the  same 
judgment  out  of  the  personal  property  of  the  party  against 
whom  it  was  rendered,  and  the  value  of  the  property  for  which 
the  judgment  was  recovered,  to  be  specified  therein,  if  a  delivery 
thereof  cannot  be  had,  and  if  sufficient  personal  property  can« 
not  be  found,  then  out  of  the  real  property  belonging  to  him  on 
the  day  when  the  judgment  was  docketed  or  at  any  time  there- 
after and  shall  in  that  respect  be  deemed  an  execution  against 
property, 

Defects  censidered  nnlaiporCailt^— Where  an  exeeation  oontuns 
all  the  requisites  specified  in  section  289  of  the  Code  (which  prescribes  the  form),  it 
is  sufficient.  Therefore,  objections  that  it  is  not  issued  "  in  the  name  of  the  people," 
nor^**te8tedinthe  name  of  the  chief  justice  or  an/  judge,"  and  is  not,  "on  its 
face  made  returnable  within  axty  days,"  are  unavailable,  where  there  is  an  ia> 
dorsement  on  the  back  directing  the  sheriff  to  return  it  in  sixty  days.  (Park  agt 
Churchy  6  Eouf.  381.)    An  execution  against  the  person  reciting  the  judgment  as 

Srescribed  in  section  289  of  the  Code,  and  commanding  the  sheriff  to  commit  ths 
efendani  "  to  the  jail  of  said  ooonty  of  M.  until  he  shall  pay  the  said  judgmcnti 
according  to  law,"  omitting  from  subdivision  3  the  words  "or  be  discharged,'*  is 
ralid ;  and  a  sheriff  disofaarging  a  prisoner  arrested  upon  such  execution  is  liable  for 
an  escape.  It  is  not  necessaiy  to  recite  in  an  execution  the  fiiets  which  authorics 
the  arrest  of  the  defendant  It  is  sufficient  if  such  facts  exist  {Hutchinmm  agt 
Brand,  6  Seld.  208.)  It  is  not  necessary  (although  it  is  better  to  do  so)  to  state  &• 
«ia<ttr«o/^adum  in  an  execution  issued  against  the  person  of  a  defendant  (AOer- 
Ion  agt.  FUageraid,  10  Row.  37;  iSl  O,  ISBarb,  441;  tR  &,  4Jh  ecL,  626,  g  §3  &4.) 

Dormant  execntions. — ^Although  a  general  direction  to  the  sheriff  to 
delay  an  execution  renders  it  dormant  so  as  to  give  a  junior  execution  priority,  yet 
although  dormant  as  to  other  creditors,  it  may  not  be  so  as  to  the  judgment  debtor. 
{Richards  agt.  AUen,  I  £,  D.  SmUh,  399.) 

Against  Joint  debtors. — ^Execution  upon  every  judgment  against  two  or 
more  joint  debtors  shall  be  issued  in  form  against  all  the  defendants,  but  the  attorney 
issuing  the  same  shall  Indorse  thereon  the  names  of  such  of  the  defendants  as  were 
not  served  with  the  process  by  which  the  action  was  commenced,  and  shall  direct' 
such  execution  to  be  served,  as  provided  in  the  next  section.  (%R  S^iJQkid^ 
626,  §3.)  ^        ^ 

Against  executors  and  aduBinlstrators.— Where  judgment  is 
obtained  against  the  personal  property  of  a  deceased  debtor,  and  the  execution  is 
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iaaued  against  Ms  ezecators^  dtecribing  (hem  in  iheir  rtpresentaim  eapaciiy ;  such 
deecription  alone  is  insufficient  topreyent  the  sheriff  flrom  leyying  upon  the  indrnd" 
ttal  property  of  the  executors.  Where,  in  such  case,  it  is  intended  to  collect  the  , 
amount  out  of  the  assets  in  tiie  hands  of  the  executors,  the  execution,  under  section 
289  of  the  Code^  should  require  the  officer  to  satii^  the  judgment  out  of  the  prop- 
erty which,  according  to  the  Judgment,  ia  liable  for  its  pajment  {Olmsted  agt 
Vredenburgh^  10  Bow,  215.) 

§  290.  7b  be  returnable  in  sixty  days. 

The  execution  shall  be  returnable  in  sixty  days  after  its 
receipt  by  the  officer  to  the  clerk  with  whom  the  record  of  judg^ 
xnent  is  ^ed. 

"When  sheriff  bound  to  mako  retam.— A  sheriff  is  bound  to 
Totum  an  execution  according  to  the  requimtlon  of  the  statute,  at  his  peril ;  in  de» 
fSault,  he  is  liable  to  an  attachoient  or  an  action  at  the  election  of  the  party  aggriered ; 
smd  in  all  cases  the  onus  is  on  the  sheriff  to  excuse  the  default  Where  the  sheriff, 
under  an  indemnity,  has  sold  the  property  of  the  defendMit  and  reoeired  the  money 
to  satisfy  the  execution,  he  is  not  liable  to  an  aUachment  for  not  paying  it  over, 
where  it  appears  that  he  has  been  sued  by  a  prior  judgment  creditor,  claiming  a 
portion  of  the  fund.  The  court  will  not  settle  the  rights  of  the  parties  in  such  case 
upon  a  motion  for  an  attachment  ( WHsan  agt  Wrighif  9  Bow,  469.)  But  a  sheriff 
may  at  his  own  risk  return  an  execution  sooner  than  sixty  days,  when  he  makes 
return  of  no  property  found.  A  return  cannot  be  compelled  before  sixty  days. 
(Morange  agt  Edwards,  1  £!,  B.  SmWij  415.)  At  any  time  alter  the  day  when  it  is 
the  duty  of  the  sherif!^  or  other  officer,  to  return,  delirer  or  file  any  process,  under- 
taking, order,  or  other  paper,  by  the  proyisions  of  the  Code  of  Procedure,  any  party 
entitled  to  have  such  act  done,  may  serre  on  ttie  ofiloer  a  notice  to  return,  deliyer 
or  file  such  process,  undertaking,  order,  or  other  paper,  as  the  case  may  be,  within 
ten  days ;  or  show  cause,  at  a  special  term  to  be  designated  in  said  notice,  why  an 
attadiment  should  not  issue  against  him.  {Supreme  Court  Bute  8.)  It  is  the  duty 
of  a  sheriff  to  return  process  to  the  proper  office.  If  he  does  not  do  so  personally, 
he  must  see  that  it  is  done.  If  sent  by  mail,  he  must  pay  the  postage  on  the  letter 
containing  it.  A  derk  is  not  required  to  take  a  letter  ttom  the  post  office,  contain* 
ing  process  returned  by  a  sheriff,  where  the  postage  is  unpaid.  {Jenkins  agt  McOiUf 
4  Bow.  205.)  Executions  to  be  ralid,  need  not  state  the  time  or  place  of  their 
return.  {Fake  agt.  JSgerion,  6  IHwr,  681.)  By  statute  an  eaMcuiion  is  to  be  returnable 
within  sixty  days,  and  the  plaintiff  has  no  power  to  issue  one  returnable  within 
any  number  of  days  less  than  sixty ;  nor  can  he  oompel  a  sheriff  to  make  his  return 
to  one,  until  the  sixty  days  have  fally  expired;  Where  a  sheriifs  return  to  an  ex* 
eoution  is  made  at  the  solicitation  and  upon  the  request  of  the  plaintiff  or  his  attor- 
ney, before  the  expiration  of  the  sixty  days  withdn  which  it  is  returnable^  the  return 
thus  procured,  upon  which  supplementary  proceedings  are  founded,  is  to  be  regarded 
as  the  act  of  the  party,  and  not  the  official  act  of  the  sherifl^  and  the  supplementary 
proceedings,  founded  upon  such  return,  will  be  set  aside.  {Spencer  agt  Ouykr,  17 
Bow.  157.) 

§  291.  Existing  laws  relating  to  execviior^  continued  until  other* 
wise  provided^ 

Until  otherwise  provided  by  the  legislature,  the  existing  pro- 
visions of  law  not  in  conflict  with  this  chapter,  relating  to 
executions,  and  their  incidents,  the  property  liable  to  sale  on 
execution,  the  sale  and  redemption  thereof,  the  powers  and 
rights  of  officers,  their  duties  thereon,  and  the  proceedings  to 
enforce  those  duties,  and  the  liability  of  their  sureties,  shall 
apply  to  the  executions  prescribed  by  this  chapter. 

29 
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I.i:VT  OF  EXECUTIOIf  GElf ERAIXT. 

*     A  levy  enures  to  the  levy  of  tnbieqaeiit  execntlons.— - 

The  leiyof  a  sheriff  or  other  officer,  under  an  execution,  enares  also  as  a  leryupon 
other  executions  which  come  to  his  hands  suhsequentlj ;  and  this  rule  is  the  same 
although,  at  the  time  the  junior  executton  is  reoeived,  the  senior  one  has  become 
dormant  by  reason  of  instructions  for  delaj.  (Peek  agt  7\jfany,  2  Com.  461.)  If  a 
sheriff  after  making  a  lerjr  on  an  execution  in  his  hands,  receiyea  other  executions 
against  the  same  defendant,  the  reoeiriDg  of  such  executions  operates  as  a  oonstmo- 
tlre  lerr  under  them  on  the  property  levied  upon  under  the  first  execution.  {The 
Bank  of  Lansinghurgh  Ag^.  Crary^  1  Baarb,  642;  «m  Bichard$  agt  AtteHf  3  E,  D, 
SnUih,  399.) 

'Wheii  tntflGlent  property  levied  on,  liability  .of  offi- 
cer*— Wheneror  a  sheriff  or  other  offioer  levies  an  execution  upon  sufficieat  prop- 
erty to  satisfy  it,  aod  through  his  oegligence  or  misconduct  the  property  is  lost,  de- 
stroyed or  disposed  of,  so  that  the  defendant  is  deprived  of  the  benefit  thereof,  it  is 
a  satisfaction  of  the  debt,  and  the  plaintiff  must  seek  his  remedy  against  the  officer 
But  where  the  debtor  has  neither  paid  the  debt,  nor  been  deprived  of  his  property, 
a  levy  is  not  a  satisfaction.  This  was  so  held  where  an  alias  >i /a.  had  been  levied 
on  sufficient  property  to  satisfy  it,  but  the  property  was  not  all  sold  or  removed, 
and  afterwards  a  pluries  A  M  ^^  issued  for  the  residue.  (Fsek  agt  Tyfany,  2  Com. 
461.)  But  the  rule  that  a  levy  under  an  execution,  upon  sufficient  property  to  sat- 
isfy the  judgment  does  not  operate  per  m  as  a  satisfaction,  is  only  applicable  when 
the  collection  of  the  debt,  by  force  of  the  levy,  is  not  defeated  by  the  act  or  fault  of 
thelplaintifll  {UcChain  agt.  MeKeon^  2  Duer,  646.)  A  levy  upon  sufficient  personal 
property  is  not  ptr  se  a  satisfaction  of  the  judgment  An  execution  issued  upon  a 
justice's  judgment  directs  the  eonslable  to  levy,  of  the  c^oods  and  chattels  of  the  de- 
fendant, the  amount  of  the  judgment  There  is  no  restriction  upon  the  officer  as  to 
the  amount  of  property  he  shall  take ;  nor  is  he  required  to  levy  upon  all  the  prop- 
erty at  the  same  time.  He  may,  therefore,  afler  having  levied  upon  sufficient  prop- 
erty to  satisfy  the  execution,  levy  upon  other  property,  at  a  different  time,  and  sell 
it,  without  making  himself  liable  as  a  trespasser.  {Linvrey  agt  Fox,  22  Barb,  622.) 
A  levy  by  virtue  of  an  execution  is  not  always  a  aaUsfactum  ofthejudgmenif  though 
the  property  levied  upon  be  of  sufficient  value  to  satisfy  tlie  execution,  and  the  de- 
fendant be  not  guilty  of  eloignment  ,*  it  is  only  a  satisfaction  tub  modo^  and  not 
absolute  per  m.  If  the  Uvy  fail  to  produce  9aUif action  in  fad  without  any  fault  of 
the  plainitiff^  he  may  proceed  to  obtain  execution  of  the  judgment  {Qrten  agt 
Burifce,  23  Wtnd.  488.) 

Cannot  be  levied  on  Sunday* — ^The  execution  cannot  be  levied  on 
a  Sunday.    (2  R.  5.,  4  ed.,  83,  g  66.) 

When  iMued  by  an  attorney,  not  of  record.— An  execu- 
tion is  not  void  for  the  reason  that  it  is  issued  by  an  attorney,  other  than  the  one 
by  whom  the  judgment  was  recovered ;  nor  will  it  be  set  aside  for  ifregulari^ 
on  that  ground  alone.    (Cook  agt  Diekerton^  1  Dimt,  679.) 

Substituting  levied  property  for  otiier.— When  an  execution 
debtor  agrees  with  a  deputy  sheriff  that,  on  his  relinquishing  specific  property  at  the 
time  actually  levied  upon,  other  property  ordered  by  the  debtor,  on  his  receiviog  it 
shall  be  substituted  therefor  as  the  subject  of  the  levy,  such  an  agreement  is  void. 
And  where  such  property  is  received  by  the  debtor  and  substituted  after  Uie  return 
day  of  the  execution,  the  sheriff  acquires  no  valid  lien  upon  it,  and  a  subsequent  bona 
fide  mortgagee  will  acquire  a  title  good  as  against  the  sheriff  When  property  is  sub- 
stituted before  the  return  day  of  the  execution,  and  levied  upon,  the  levy  is  good 
although  the  previous  agreement  for  substituting  it  is  void.  (Shdton  agt  WesiiikU^ 
1  Wwr,  109.) 

'When  levy  binds  personal  proi»erty« — A  levy  on  personal  prop- 
erty, which  in  law  is  valid  as  against  the  defendant  in  the  execution  and  will  jus- 
tify a  sale  under  it,  will  operate  to  defeat  a  subsequent  purchase,  though  bona  fide^ 
«nd  for  valuable  consideration.  The  omission  of  the  officer,  at  the  time  of  the  levy, 
to  make  a  public  avowal  of  his  doings,  will  not  per  se  affect  the  validity  of  the 
levy,  where  the  fiict  of  the  actual  levy  is  incontrovertibly  established,  although  such 
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omission  be  at  the  request  of  the  plaintiff  in  the  ezecation.  (BuGer  a^.  Maynardf 
II  Wend.  648 ;  see  Beala  agt.  Guernsey^  %  Johns.  446 ;  WichJcam  agt  MiUer,  12  Johni. 
320;  Haggerty  agt.  WiXbeTf  16  Johns.  287 ;  Camp  agt.  Chamberlain,  5  Denio,  198.) 
The  making  of  an  inventory  is  not  absolately  necessarjr  to  constitute  a  levy  valid 
under  an  execution.  {Watts  agt  Cleveland^  B  K  D.  Smithy  553.)  Where  a  sheriff 
has  made  a  levy  upon  property  which  subsequently  comes  into  the  hands  of  a 
receiver,  it  is  for  the  sheriff  to  enforce  such  levy,  and  he  is  entitled  to  the  possession 
of  the  property  for  that  purpose.  The  receiver  takes  it  subject  to  all  existing  equi- 
ties and  liens.  If  the  receiver  has  taken  possession  of  the  property  thus  levied  on, 
and  sold  the  same,  he  is  bound  to  account  to  the  sheriff  for  the  proceeds.  (North 
Am.  QvUa  Fercha  Co.,  17  Hov).  549;  and  see  Rich  agt.  Loutrd,  18  Row.  121.) 

Against  personal  property,  not  irrefrular  If  issued  be- 
fore Judgment  docketed. — Before  an  execution  can  be  regularly  issued 
to  any  county,  the  judgment  should  be  docketed  in  such  county.  B  seems,  how- 
ever, that  an  execution  against  personal  property  only,  would  not  be  irregular, 
though  the  judgment  were  not  docketed  in  the  county  to  which  it  was  issued.  A 
judgment  was  perfected  in  Columbia  county,  and  a  transcript  sent  to  the  clerk,  and 
execution  (against  both  real  and  personal  property)  to  the  sheriff  of  Greene  county, 
on  the  same  day,  but  the  execution  was  received  one  day  before  the  transcript  was 
docketed ;  Add,  that  the  execution  became  operative  in  the  hands  of  the  sheriff 
from  the  time  the  judgment  was  actually  docketed  in  Greene  county,  and  took  pri- 
ority from  that  time.    {Stouienburgh  agt  Vandenburgh,  7  Sow.  229.) 

'What  may  not  be  levied  on  as  personal  property.— Grow- 
ing trees,  fruit,  and  grass  being  parcel  of  the  land,  are  within  the  statute  of  frauds ; 
and  until  severed  (torn  the  landC  either  actually  or  in  oontemplation  of  law,  they 
cannot  be  conveyed,  or  contracted  to  be  conveyed,  by  parol,  nor  taken  in  execution 
as  chattels.  The  defendant  in  an  execution  cannot,  by  parol,  authorize  the  levy  of 
the  execution  upon  growing  trees,  fVuit  or  g^rass  growing  on  his  land,  before  sever- 
ance. And  if  he,  by  parol,  turns  out  such  growing  trees,  fruit  or  grass  to  the 
aheriffl  on  the  execution,  and  the  sheriff^  by  virtue  of  such  authority,  levies  on  the 
same,  the  levy  vrill  be  void.    {Bank  of  IxMsingburgh  agt  Crary,  I  JBarb.  542.) 

Interest  in  pledged  property  may  be  levied  on  and  sold. 

(SakeweUBgt.  Ellsworth,  6  ffm^  484;  Stief  agt.  Bart,  1  Ckmk  20;  BrowneU  agt. 
Camly,  3  Duer,  115.) 

Sberif  f  may  take  pledged  property  into  his  possession 
to  sell. — ^The  judgment  of  the  supreme  court  determining  that  a  sheriff  holding 
an  execution  against  a  pledgor,  may  by  virtue  thereof  take  the  property  pledged 
out  of  the  hands  of  the  pledgee  into  his  own  possession,  and  sell  the  right  and  in- 
terest of  the  pledgor  therein  affirmed,  the  judges  being  equaUy  divided  upon  the 
question.  After  a  sale  by  the  officer  in  sudi  a  case,  the  pledgee  is  entitled  to  the 
possession  of  the  property  until  the  purchaser  redeems  it  from  the  pledgee.  (Stief 
agt  Hart,  1  Com.  20 ;  see  Olassner  agt  WJieaton,  2  R  D.  Smith,  352 ;  and  see 
Matter  of  North  Am.  GvUa Fercha  Co.,  17  How.  549;  Rieh  agt  Loutrd,  18  How.  121.) 

Interest  of  a  bailee  or  pledgee  may  be  levi<^d  on  and 

•old*— The  interest  of  a  bailee  or  pledgee  for  security  in  goods  in  their  possession 
may  be  taken  and  sold  on  execution  against  them.  The  purchaser  obtains  their 
right  and  interest  in  the  goods  pledged.  Therefore,  an  action  to  recover  possession 
of  such  property  from  the  officer  cannot  be  maintained  by  an  individual  in  posses- 
sion and  having  an  interest  therein  as  bailee  or  pledgee.  (Sand  agt  Kruger,  9 
Bow.  569.) 

Distinction  betuveen  fixtures  and  chattel*.— Property,  con- 
sisting of  various  articles  of  machinery  for  carding,  spinning,  twisting,  balling,  pre- 
paring and  packing  cotton  yam  and  twine,  situated  in  a  cotton-mill,  was  claimed 
by  the  plaintiff  as  fixtures,  by  virtue  of  a  mortgage  executed  by  the  defendant  upon 
the  mill  in  which  it  was  situated ;  and  it  was  claimed  by  creditors  of  the  mortgagor, 
under  an  execution  issued  against  his  property,  and  under  a  chattel  mortgage,  as 
being  chattels.  The  property  stood  upon  the  floor  of  the  mill,  over  the  apertures  or 
openings  therein,  made  for  the  passage  of  the  leather  bands  or  belts  by  which  it 
was  moved,  and  was  not  fastened  to  the  building,  otherwise  than  by  such  belts  and 
bands,  and  in  some  oases  by  cleats  tacked  to  the  floor  to  make  it  level;  the  bands 
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being  used  for  motion,  and  not  fbrfuieomg;  and  eacb  maeMne  beings  capable  o 
removai,  without  injury  to  itself  or  to  the  MMing ;  hdd^  that  the  property  was  not 
attached  to  the  building  in  suoh  a  manner  as  to  bring  it  within  the  denomination  of 
fixiuTM.    {Vcmdeiyoel  agt  Van  AUgn^  10  Barb,  151 ;  m  Duboit  agt  EeUy,  10  Barb, 
496       herry  agt  Schuyler,  2  mU,  S04.) 

E<eTf  and  tale  off  partnenlilp  property. — On  an  execution 
against  om  of  two  partners^  Uie  sheriff  may  seize  the  entire  partnership  efeete^  or 
so  much  thereof  as  may  be  necessary  to  satisfy  the  execution,  and  sell  the  interest 
of  the  partner  against  whom  the  execution  is  issued :  and.  an  action  of  frefpass  will 
not  lie  against  the  sheriff  at  the  suit  of  the  other  partner  or  hia  assiapieeB  for  deliver- 
ing to  the  purchaser  the  property  sold.  The  purchaser,  in  such  case,  becomes  a 
tenant  in  common  with  the  other  partner,  and  If  he  purchase  with  notice  that  the 
goods  are  partnership  effects,  takes  subfeet  to  an  aeoowii  between  the  partners,  and 
to  the  equUaibU  ctaima  of  the  creditore  of  ike  firm  in  the  name  of  the  other  partner. 
(PhiOipe  agt  Cook,  24k  Wend.  389;  eee  Waddett  agt  Cook,  2  ffUl,  47,  and  caeee  there 
cited;  Birdseye  agt.  Bay,  4  HiU,  168;  Welsh  agt  Adams,  3  Benio,  136;  Bates  agt. 
Jamjts,  3  Bwr,  21.)  On  %fi.fa.  against  one  of  seyeral  partners,  tiw  copartnership 
property  may  be  seized,  and  Use  interest  of  the  Judgment  debtor  in  the  same  sold 
by  the  sheriff;  but  subject  to  an  accounting  among  the  partners,  on  dissolution. 
And  ii  seems,  that  the  same  principle  must  apply  to  the  case  of  an  aUadimmU  under 
the  Revised  Statutes.    {Bergman  agt.  Detdniach,  11  Eiovf,  46.) 

Application  of  naoneyi  in  sherifTt  hands.— Where  Sk  sheriff 
receives  money  in  coin  in  payment  of  an  execution  in  his  bands  in  favor  of  the 
plaintiff,  and  at  the  same  time  has  an  execution  in  his  hands  ogaiiMl  the  plaintifl| 
upon  which  be  is  unable  to  find  property  to  satisfy,  except  the  amount  of  money  in 
his  hands  belonging  to  the  plaintiff,  he  cannot,  by' virtue  of  his  execution  agaanei 
the  plaintiff,  levy  on  and  immediately  apply  said  money  in  his  hands  to  the  pay- 
ment of  the  latter  execution.  {The  decision  in  Tamer  agt  FmdaU,  1  Cranch,  117, 
settles  thai.  The  decision  in  (his  catise^ai  special  term,  13  Bow.  336,  reversed.) 
Whether  such  an  application  of  the  money  of  the  debtor  may  not  be  made  by 
the  sheriff,  under  section  293  of  the  Ood/d--'queret  {MuscoU  agt  Wootworth,  14 
Eow.  477.) 

Property  mmt  be  in  vieiv  of  the  sheriff  .—Where  it  appeared 
that  the  sheriff  called  upon  the  defendant  in  the  execution,  at  his  place  of  business, 
and  at  his  house,  and  informed  him  that  he  made  a  levy  upon  the  personal  property 
then  visible;  and  it  was  understood  between  the  defendant  and  the  sheriff  this 
shoald  be  considered  a  levy  upon  enough  besides,  upon  the  same  premises,  to  satisfy 
the  execution ;  but  the  sherifi'  made  no  inventory  or  other  levy,  and  the  defendant 
requested  him  not  to  remove  any  property  or  disturb  his  family  by  any  Airther  levy, 
and  promised  the  judgment  should  be  settled;  held,  that  this  was  a  sufQcient  levy 
upon  the  personal  property  of  the  defendant,  but  not  sufficient  to  hold  the  real  es- 
tate. (MiUs  agt  Thursby,  11  Eovi.  121.)  To  constitute  a  levy  on  personal  prop- 
erty, the  officer  must  assume  dominion  over  the  property,  having  it  at  the  time 
within  his  power  and  subject  to  immediate  seizure.  The  plaintiff  purchased  a  horse 
of  A.,  in  good  filuth,  and  took  possession  thereof;  without  notice  that  a  judgment  had 
l)eon  previously  recovered  against  the  owner,  and  an  execution  issued  thereon;  sub- 
sequently, the  defendant,  a  constable,  levied  upon  the  hoive,  by  virtue  of  the  execu- 
tion, by  indorsing  the  levy  on  the  bat^  of  the  execution,  under  instructions  from  Uie 
plaintiff  in  such  execution  to  keep  the  levy  secret,  and  not  let  the  debtor  laBM:>w  it; 
and  the  possession  of  the  purchaser  was  not  disturbed,  and  no  notice  given  to  the 
plaintiff  or  to  the  debtor,  for  near  a  month,  that  a  levy  had  been  made ;  hdd,  that 
this  was  not  a  valid  levy.  Hdd,  also,  that  the  direction  of  the  creditor  to  the  con- 
stable, to  keep  the  levy  secret,  and  not  let  it  be  known  to  the  debtor,  was  virtually 
a  direction  to  dday,  and  rendered  the  execution  d€rm4jMt,  as  against  the  bona  fids 
purchaser  of  the  debtor^s  property.  {Price  agt  Skipps,  16  Barb.  686.)  Where  a 
sheriff,  at  the  time  of  levying  upon  property,  did  not  see  the  property,  nor  know 
where  it  was,  but  sat  on  his  horse  in  the  road,  while  the  defendant  in  the  execution 
named  over  to  him  what  property  he  had,  and  the  officer  made  a  memorandum  of  it 
on  a  piece  of  paper;  held,  that  the  levy,  although  sufficient  as  against  the  judgment 
debtor,  was  not  an  actual  levy,  so  as  to  affed  persons  acquiring  title  subsequently 
derived  from  the  Judgment  debtor.    {Bresaer  agt  Ainevorik,  9  Barb.  619;  see  CreS" 
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9on  «gt  SknU,  11  Johns,  116;  Dtcftenatm  a^  Cook,  11  Johns.  332;  Ibarinifton  agt. 
Cfa0i0oH  15  Johnt.  430,  a.;  Sheldon  agU  ^S^mt,  14  JoAiu.  353:  G^rcb'Mr  agt.  Tubs, 
21  TTdnd.  169.) 

Oppressive  sale. — ^Wliere  a  party,  whose  personal  property  has  been  seized 
nzider  an  execution  against  him,  and  a  side  of  it  forced  with  great  rigor  and  oppres- 
sion, and  at  an  enormoas  sacrifice,  by  the  deputy  sherifl^  acting  in  concert  with  the 
creditor,  who  is  the  chief  bidder  at  the  sale,  is  induced,  in  order  to  aVoid  the  sacri- 
fice of  the  whole  property,  to  yield  to  the  demand  of  the  creditor,  and  giro  him  a 
l>ond  and  mortgage  for  a  large  sum  of  money,  so  as  to  corer  not  only  the  amount 
of  the  execution,  but  also  debts  due  fh>m  a  son  of  the  debtor  who  is  insolvent,  the 
Bale  will  be  declared  oppressive  and  illegal  by  a  court  of  equity;  and  the  bond  and 
mortgage,  as  having  been  oppressively  and  illegally  obtained,  will  be  directed  to 
stand  as  security  for  the  amount  only  which  is  due  on  the  execution,  ^ith  interest 
stod  costs ;  and,  on  payment  of  that  amount,  to  be  delivered  up  and  cancelled.    A 
sheriff  is  not  bound  to  obey  the  Instructions  of  a  party,  in  executing  a  fi.  fa.  if  he 
sees  it  will  produce  a  great  sacrifice  of  property;  but  should  rather  postpone  the 
sale ;  espeeially  where  the  plaintiff  cannot  sustain  any  injury  by  the  delay.    He 
should  take  all  necessary  and  lawful  measures  to  secure  the  sum  he  is  directed  to 
levy ;  but  as  to  the  time^  place  and  manner  of  sale,  he  is  vested  with  a  sound  dis- 
oretioD.    {McDonald  agt  Keilson,  3  Oow.  139.)    A  sale  of  property  upon  execution, 
made  after  sunset,  is  void,  and  the  proceedings  of  the  edieriff  are  thereby  rendered 
Toid  ab  initio.    Where  a  party, « whose  property  was  levied  on  by  execution,  ob- 
jected to  the  sale,  on  the  ground  that  the  property  was  exempt  from  execution,  but 
he  afterwards  turned  out  the  property  to  the  ^eriff,  to  be  sold  at  a  f\iture  day ; 
hdd,  that  this  was  nothing  more  than  a  claim  of  exemption,  in  order  to  gain  time  ; 
that  the  sheriff,  in  subsequently  selling  the  property,  acted  under  a  claim  of  author- 
ity given  by  law,  and  not  under  an  authority  given  by  the  party ;  and  that  an 
abuse  of  his  authority,  by  the  sheriff  made  him  a  trespasser  ab  initio.  (Oarnrick  agt 
Myers,  14  Barb.  9.)    At  a  sale  of  personal  property  by  a  oonslabie,  on  execution, 
the  property  must  be  pointed  out  to  the  bidders,  and  specifically  designated.    It 
must  not  be  left  to  any  future  act  to  ascertain  what  property  is  sold.    Accordingly, 
where  a  constable  levied  upon  13  sheep,  generally,  and  on  the  day  of  sale,  the  sheep 
of  the  defendant  in  the  execution,  numbering  21  or  22,  being  present,  the  constable 
offered  for  sale  13  of  the  sheep — without  designating  which — and  on  bein?  asked 
by  a  bidder  which  sheep  he  sold,  he  replied,  "  the  best — the  fattest;**  hdd,  that  the 
constable  had  no  power  to  sell  in  such  a  manner  as  to  authorize  the  purchaser  to 
select  out  13  sheep  from  the  flock ;  and  that  the  purchaser  acquired  no  title  to  the 
sheep  thus  selected  by  him.    (  Warring  agt  Loomis^  4  Barb.  4S4.) 

A  sale  may  be  set  aside  and  a  resale  ordered. — Where  prop- 
erty worth  $1,000  was  struck  off  at  a  sheriff's  sale  for  a  trifling  sum,  and  it  was 
shown  that  the  plaintiff  in  the  execution  had  been  disappointed  in  the  attendance 
of  an  agent,  and  that  the  defendant  was  wK^^otni^  the  s^e  was  set  aside  and  a  re- 
sale ordered.    {BiaUy  agt  M«ad,  18  Wtnd.  611.) 

Officers  of  slierif f  wlio  may  bid  on  sale«— A  turnkey  or  assist- 
ant jailor  is  not  within  the  operation  of  the  act  forbidding  sheriffs  and  their  depu- 
ties from  becoming  porchasera  at  salei  under  axeoution.  (Jaokwn  agt  Anderson,  4 
Wmd.  4T4.) 

Sberif  rs  ponndave« — ^For  serving  an  execution  for  oolleotion  of  money 
the  sheriff  is  entitled  for  collecting  the  sum  of  two  hundred  and  fifty  dollars,  or  less, 
two  cents  and  five  mills  per  dolkir ;  and  for  every  dollar  collected,  more  than  two 
hundred  and  fifty,  one  cent  and  two  and  a  half  mills.  For  advertising  sale  two  dol- 
lars ;  and  if  the  execution  be  stayed  or  settled,  after  advertising  and  before  sale,  one 
dollar.  For  travelling  fees  six  cents  per  mile,  to  be  computed  in  all  cases  from  the 
court  house  of  the  county.  (2  R.  S.,  3  ed.,  645.)  It  seems,  where  a  sheriff  has  two 
executions  on  two  different  judgments^  bearing  different  dates,  against  the  same  de- 
fendants, both  owned  by  the  same  pUuntiffs,  and  the  sale  of  all  the  available  prop- 
erty of  defendants  is  applied  on  the  second  execution  by  order  of  plaintiffs,  that  the 
sheriff  is  not  entitled  to  any  fees  on  the  first  executioD,  nothing  having  been  done 
under  it  {Raihbun  agt  Wooduforth,  1  Bov.  151;  m6  Partons  agt  Bowdoin,  17' 
Wend.  14^  (mdcaeea  there  cited.)  A  sheriff  has  no  right  to  sell  the  property  of  a  de- 
fendant in  an  execution  fur  the  purpose  of  collecting  hie/eesj  after  notice  of  satisfac- 
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tion  of  the  Jndg;ment ;  be  must  look  to  the  plaintiff  or  his  attorney  for  them.  (Jaeh' 
gonngL  Anderson,  4  Wend.  474;  see  The  People  agt.  Ononda^  C.  P.,  \9Wend,  Y9.) 

Wilful  neglect  of  duty  by  a  tlierlf  f  •— In  selling  property  under  an 
execution,  a  sheriff  acts  by  virtue  of  a  power  conferred  on  him.  K  such  power  does 
not  exist,  no  title  whatever  passes.  A  sheriff  upon  whom  a  fine  has  been  imposed 
by  the  oourt  to  the  amount  of  an  execution  issued  to  him,  for  wilful  neglect  of  his 
duty  in  regard  to  its  collection,  and  who  pursuant  to  the  order  of  the  court  has  paid 
the  fine  to  the  judgment  creditor,  has  no  authority  to  enforce  the  execution  against 
the  debtor  for  his  own  indemnity.  Nor  has  he  any  authority  to  do  so  where  the 
amount  of  the  fine  was  paid  witii  his  moneys  by  a  third  person  for  his  benefit,  and 
the  judgment  assigned  to  such  third  person.  Therefore,  when  a  sheriff  was  fined  to 
the  amount  of  an  execution  delivered  to  him  for  collection,  for  neglecting  to  return 
it ;  and  after  the  fine  had  been  paid  to  the  judgment  creditor  with  moneys  of  the 
sheriff,  and  the  judgment  assigned  to  a  third  person  for  his  benefit,  the  sheriff  sold 
the  real  estate  of  the  debtor  on  the  execution,  and  executed  a  deed  of  the  same  to  a 
judgment  <sreditor  who  redeemed ;  ?iddf  that  the  sale  was  void,  and  no  title  passed 
by  the  deed.  An  o£Bcer  cannot  execute  a  final  process  in  his  own  favor,  or  for  his 
own  benefit    {Carpenter  agt  StiUiweUf  I  Kem.  61.) 
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Objectiom  to  tale  of  real  estate.— The  objection  that  the  real  estate 
of  one  of  two  defendants  cannot  be  sold  upon  an  execution,  to  satisfy  the  judgment, 
while  his  co-defendant  has  sufficient  personal  property  in  the  county  for  that  pur- 
pose, can  only  be  raised  by  the  defendant  whose  land  is  sold,  if  it  can  be  urged  by 
any  one.  Objections  as  to  the  regularity  of  a  sale  of  property  upon  an  execution 
cannot  be  raised  by  strangers  to  the  execution.   (SmUh  agt.  Mc  Oowan,  3  Barb,  404) 

Tenancy  from  year  to  year  may  be  sold.— An  estate  at  will, 
or  by  sufferance,  cannot  be  sold  under  an  execution ;  nor  an  interest  in  a  con- 
tract for  the  purchase  or  leasing  of  land.  A  tenancy  fW>m  year  to  year  foils 
under  the  legal  definition  of  an  estate  for  years,  and  is  dassifled  in  the  Revised 
Statutes  as  a  chattel  real,  and  is  subject  to  the  lien  of  a  judgment,  and  bound  by  it 
But  if  an  execution  is  issued  against  a  tenant  from  year  to  year,  and  his  interest  in 
the  land  is  sold,  upon  execution,  and  the  right  of  the  purchaser  to  hold  for  the 
remainder  of  the  year  terminates  by  the  expiration  of  the  year,  before  he  obtains 
his  deed  from  the  sheriff,  he  will  obtain  no  title  to  the  premises.  (Bigdow  agt 
Finch,  1 7  Barb.  394.) 

Interest  under  a  contract  of  pnrcbase.— The  possession  of  a 
vendee  in  possession  under  a  contract  of  purchase  may  be  likened  to  that  of  a  ten- 
ant, for  many  purposes,  yet  his  esUUe  is  tui  generis,  and  does  not  come  within  the  act 
exempting  estates  at  wUl  or  by  sufferance  firom  sale  on  execution.  {KeUogg  agt 
KeUogg,  6  Barb.  116.)  The  interest  of  a  person  holding  a  ooatraet  for  the  purohase 
of  land  is  not  bound  by  the  docketing  of  a  judgment  against  him ;  and  his  interest 
in  the  land  cannot  be  sold  on  execution  against  him.  {Brighton  agt.  J%e  Bank  of 
OrUans,  2  Barb.  CK  468.)  In  general,  the  mere  possession  of  land  is  such  an 
interest  as  may  be  sold  on  an  execution  at  law ;  though  otherwise,  if  the  possession 
be  under  a  contract  for  the  purchase  of  the  land.  Where  the  plaintiff  in  ejectment 
claimed  title  by  Tirtue  of  a  sale  at  law  on  an  execution  against  the  defendant, 
and  it  appeared  that  the  latter  was  in  possession  under  a  oontraot  to  purchase,  but 
that  he  never  had  any  other  interest ;  hdd,  that  the  sale  was  unauthorized,  and  tliat 
the  action  oould  not  be  maintained.    {Griffin  agt  Spencer,  6  BiU,  526.) 

if  otice  and  adrertlsement  of  sale.— The  time  and  place  of  holding 
any  sale  of  real  estate  pursuant  to  any  execution,  shall  be  publicly  adrertised,  pre- 
Tiously,  for  six  weeks  successively,  as  follows :  1.  A  written  or  printed  notice 
thereof  shall  be  fastened  up  in  three  public  places  in  the  town  where  such  real 
estate  shall  be  sold,  and  if  such  sale  be  in  a  town  different  firom  that  in  which  the 
premises  to  be  sold  are  situate,  then  such  notice  shall  also  be  festened  up  in  three 
public  places  of  the  town  in  which  the  premises  are  situated.  2.  A  copy  of  sach 
notice  shall  be  printed  once  in  each  week  in  a  newspaper  of  such  county,  if  there 
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be  one.  3.  If  there  be  no  newipaper  printed  in  euoh  oonnty,  and  the  premises  to  be 
sold  are  not  ooonpied  by  any  person  against  whom  the  ezeautioo  is  issaedi  or  by  some 
person  holding  the  same  as  tenant  or  purchaser  under  such  person,  then  such  notice 
shall  be  pnbliidied  in  the  state  paper  once  in  each  week.  (2  H.  5.,  2  ed,  292,  §  34.) 
A  plaintiff  is  not  liable  to  the  publisher  of  a  newspaper  for  an  advertisement  of  the 
sale  of  land  made  by  the  sheriff  or  marshal,  under  the  plaintiff's  execution.  {Baney 
agt  Weed,  3  Sand.  677.)  The  statute  is  imperative  in  requiring  the  time  aud  place 
of  holding  any  sale  of  real  estate  on  execution  to  be  publicly  advertised  six  weeks 
preuioudy^  in  two  ways ;  first  by  posting  the  notice  in  three  public  places  in  the 
town,  and  second,  by  printing  the  same  once  in  each  week,  in  a  newspaper  of  the 
ooun^.  Both  methods  must  commence  six  weeks  previous  to  the  day  of  sale.  A 
less  time,  in  respect  to  either  branch,  is  insufficient,  and  renders  the  sale  invalid. 
Where  a  notice  of  sale  was  posted  forty-three  days  previous  to  the  day  of  sale, 
making  six  foil  weeks,  but  the  notice  published  in  the  newspapers,  although  it  re- 
ceived six  separate  insertions,  once  in  each  week  for  six  succesrave  weeks,  was  first 
published  only  thirty-nine  days  previous  to  the  day  of  sale ;  U  was  hddj  that  the 
publication  was  insufficient;  and  that  the  sheriff's  deed,  executed  upon  the  sale, 
gave  no  title  to  the  purchaser.  Held  also,  that  the  circulation  of  the  notice  of  sale 
in  slips  headed  '^  Flattsburgh  Republican,  Extra^"  would  not  aid  the  purchaser ;  that 
not  being  such  a  prmting  in  a  newspaper  as  was  contemplated  by  the  statute. 
{(HeoU  agt  Bobinson^  20  Barb,  148.)  Where,  pending  the  adverHsemeni  of  sals  of 
premises  mpairtitian,  the  plaintiff  died,  and  his  share  passed  to  his  three  children, 
two  of  whom  were  defendants  in  the  original  action,  and  the  third  was  made  plaxi^ 
tiff,  by  order  of  the  court,  as  successor  in  interest  to  the  original  plaintiff,  held^  that 
there  was  no  irregularity  in  continuing  the  advertisemeni  in  the  same  form  as  origi* 
nally  commenced,  and  selling  the  premises  in  pursuanoe  thereof.  {Thtnng  agt 
Thwing,  18  How.  4ft8.) 

A  levy  doe«  not  tatlsf  y  the  Indgment.— A  levy  upon  real  estate 
does  not  amount  to  a  satis&ction  of  the  judgment  {Shspard  agt  Howe,  14  Wend, 
260.)  A  mere  levy  upon  real  estate  in  virtue  of  a  ^  fa.  never  amounts  to  a  satis- 
faction.   {Taylor  agt  Banney,  4  Hill,  619.) 

'When  tale  void  and  irregular • — A  sale  of  property  upon  an  exe- 
cution, made  after  sunset,  is  void,  and  the  proceedings  of  the  sheriff  are  thereby 
rendered  void  ab  initio,  {Camrick  agt  Myers,  14  Barb.  9.)  A  sheriffs  sale  was  set 
aside  ss  fraudulent,  where  real  estate  worth  $10,000  was  sold  to  satisfy  a  judgment 
of  $100,  and  where  the  premises  were  so  situated  that  a  portion  which  would  prob- 
ably have  brought  more  than  enough  to  satisfy  the  judgment,  could  conveniently 
have  been  sold  separately.  (Groffagt  Jones,  6  Wend,  624.)  A  sheriffs  sale  of  real 
estate  will  be  set  aside  in  favor  of  a  judgment  creditor,  where  it  appears  he  has  been 
misled  by  the  conduct  of  the  sheriff  or  his  deputies,  who  had  the  execution— espe- 
cially where  the  property  has  been  sacrificed.  The  sale  of  separate  parcels  of  real 
estate  together  as  one  parcel,  is  always  sufficient  cause  for  setting  aside  the  sale. 
(Ames  agt  Lockwood,  13  How,  556 ;  see  Gregory  agt  CampbeU^  16  How.  417.) 

Sale  of  interest  of  neveral  defendants. — One  defendant  in  a 
judgment  may  become  the  purchaser,  at  a  sheriff's  sale,  of  the  real  estate  of  his  co- 
defendant  When  the  property  of  one  judgment  debtor  is  taken  and  sold  to  satisfy 
the  judgment,  such  debtor  has  a  remedy  against  his  co-debtors  for  contribution.  If 
a  judgment  is  saUsfied  before  sale,  even  a  bona  fide  purchaser  derives  no  title  from 
the  sale.  The  sheriff  may  sell  under  an  execution  against  several  defendants  who 
are  tenants  in  common  of  the  premises  bound  by  the  judgment,  the  right  and  title 
of  all  the  defendants  together ;  unless  some  one  claiming  to  be  the  owner  of  some 
portion  of  the  estate,  or  claiming  to  be  entitled  by  law  to  remedy  any  portion,  shall 
require  such  portion  to  be  exposed  for  sale  separately ;  in  which  latter  case  it  must 
be  sold  separately.  Where  the  sheriff  sella  the  right  and  title  of  several  defendants 
to  certain  premises,  and  a  mortgage  creditor  of  one  of  the  defendants  redeems  the 
right  and  title  of  such  defendant,  the  deed  of  the  sheriff  to  such  redeeming  creditor 
conveys  only  the  right  and  title  of  the  defendant  which  is  thus  redeemed.  (Keilson 
agt  Neilson,  5  BoHt,  565.)  Selling  real  and  personal  estate  or  chattels  together, 
without  any  discrimination,  is  irregular.    {Cresson  agt  Stout,  17  John,  116.) 

A  pnrcliaser  at  sale  for  a  valuable  consideration.— A 

oreditor  who  purchases  land  at  a  sale,  by  virtus  of  legal  proceedings  instituted  to 
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eoQeet  his  debt^  ii  a  jrarehtMr  ttii  a  Talnabla  ooMldarakioii,  iMan  the  reoordiii|^ 
•et»  althoQgfa  the  entm  pordbaaa  prioe,  ezoepi  lo  nrach  m  it  nqnired  to  ntiflfj  tha 
azpenses  of  the  proceedings,  is  applied  in  paTnwot  of  the  debt  ( Wood  agt  Ckapm, 
t  keman,  509.)  Where  a  plaintUT's  attornej  bids  off  propertj  at  a  sheriff's  ssle  on 
ezecntioiif  i&  his  own  name,  end  takes  a  oertiflosto  from  the  sheriff,  in  his  own 
name,  the  presumption  is  that  the  pnrdiase  was  on  his  own  aocoimt;  and  an  actioii 
will  lie  against  him,  bj  the  sherifl^  to  reeover  the  amoont  of  his  bid.  In  such  an 
action  tlw  defendant  cannot,  br  way  of  defbnee,  prore  by  parol  that  he  pnrohssed 
merely  as  the  agent  of  the  plaintiff  in  the  ezeoationf  and  not  on  his  own  acooont 
(Okappdl  agt.  Daim,  31  Barb,  17.)  Where  one  purchased  lands  at  a  sheriff's  sale, 
under  a  judgment  whidh  he  knew  was  satisfied,  and  then  assigned  the  sheriff's  eer> 
tiflcate  to  another  for  a  raluable  consideration  and  without  notice ;  hdd,  that  the 
latter  could  aoquire  ao  title  in  Tirtae  of  the  certificate,  as  against  a  porehaaer  under 
a  Junior  unsatisfied  Judgment.  If  a  judgment  be  satisfied,  the  power  to  sell  under 
it  ceases ;  and,  semMe,  should  a  sale  take  place,  eren  a  bomaJUe  pmehaser  without 
Botioe  will  acquire  no  title.  But  the  sale  will  be  eflbotual  ss  aghast  the  judgment 
debtor,  if  he  be  present  at  the  sale  and  snflbr  a  Umafida  purohaser  to  buy  and  pay 
for  the  property,  witiioot  notifying  him  that  the  judgment  has  been  satisfied.  Semlbk^ 
Otherwise,  howerer,  fai  respect  to  judgment  creditors  of  the  debtor;  ibr  their  rights 
sannot  be  affected  by  the  neglect  or  other  ftralt  of  the  debtor.  SmMo.  Where  tba 
purchaser  has  previous  knowledge  that  the  judgment  is  satisfied,  the  sale  wHl  be 
void  even  as  to  the  debtor,  though  he  omitted  to  give  notaos^  SoMe.  {Wood  agk 
CUvin,  2  iRS;  666.) 

AmeBdmeBt^— A  variance  between  a  judgment  and  an  execution  and  the 
tedtals  in  a  sheriff's  deed  is  amendable.  (Brown  agt  BeUs,  13  Wend.  29.)  Where 
the  sherifi;  upon  tkJL  /ol,  sold  three  parcels  of  land,  but  in  the  certificate  of  sale,  by 
mistake,  omitted  to  mention  one  of  these  parcels,  the  court  ordered  him  to  amend 
bis  certificate,  according  to  the  fhct  {Smiih  agt  HndBon,  1  Cow.  430.)  Where  the 
sheriff  sold,  among  others,  a  lot  of  land  to  which  tbe -defendant  in  the  execution  had 
no  Ugal  title,  but  an  equitable  interest  arising  under  a  contract  for  purehase^  hM, 
that  the  sheriff's  certificate  of  sale  might  be  amended  by  striking  out  of  it  such  lot 
(Bichards  agt  Vamum,  8  Bow,  79.)  The  docket  of  judgments  will  be  corrected 
when,  by  the  mistake  of  the  derk,  a  Judgment  is  docketed  for  an  amount  less  than 
the  true  sum.    (iftmtagt  (Tronl,  19  fTeiMi.  90.) 

Title  of  a  purcbater  In  good  falUi  nrliea  protected.— 

Jl  lonafide  purchaser,  under  a  sheriff's  sale  not  absolutely  void,  but  voidable  only, 
acquires  a  good  title.  B  »oemM^  a  bona  fide  purchaser  of  lands  on  an  execution 
issued  upon  a  judgment  whidi  has  been  paid,  but  on  which  no  satisfaction  is 
entered  of  record,  nor  the  execution  returned  satisfied,  will  be  protected  in  his 
purchase.  (Jaekion  agt  Cadiwdif  1  Cow.  622.)  A  sale,  under  an  execution,  to  a 
oona  fide  purchaser,  cannot  be  defeated  for  error  or  irregularity  in  the  judgment, 
or  execution,  or  on  the  ground  that  no  levy  was  made  until  after  the  return  day. 
A  sheriff's  deed  to  a  purchaser  under  an  execution,  describing  the  premises  sold  no 
otherwise  than  as  "  all  the  lands  and  tonemente  of  the  derendants  situate,  lying 
and  being  in  the  HardenJburgh  patent,"  is  void  for  tmcertainty.  (Jaekeon  agt  BotO' 
vett,  12  John,  96.)  A  purdb^Mcr,  under  a  sheriiTs  sale,  of  all  the  right  and  title  to 
land  of  a  mortgagor  in  possession,  is  entitled  to  recover  in  ^ectment  against  the 
mortgagor,  though  the  mortgagee  has  been  made  a  co-defbndant  and  the  mortgage 
Ss  outstanding.  {Jackson  agt.  DaviSf  18  John,  7.)  The  BherifTs  omission  to  file  the 
certificate  of  sale  according  to  the  stetute,  will  not  prejudice  the  purchaser.  This 
act  is  not  a  condition  precedeot ;  but  the  statute  Ib  merely  directory.  {Jackson  agt 
Toung,  3  Cuw.  269.)  In  some  cases  the  court,  on  the  application  of  the  plaintiff,  will 
order  a  resale.  Where  a  plaintiff  and  a  deputy  sheriff  were  deceived  as  to  the  local- 
ity of  the  real  estate  of  a  defeqdant,  by  the  repreeentotions  of  the  defendant,  and  in 
consequence  thereof  the  plaintiff  bid  $800  for  property  not  worth  to  exceed  $160, 
and  the  property  was  struck  off  to  him,  a  rtsaie  wss  ordered.  {MuOcs  agt.  AUen^  12 
Wend.  253.)  Where,  on  the  sale  of  property  under  a>i  >b.,  a  plaintiff  inadvertently 
bids  a  sum  less  than  the  amount  of  Ids  execution,  the  sale  on  his  application  win  be 
set  aside,  and  a  resale  ordered.  ( Ontario  Bank  ag}.  Lasufingf  2  Wend,  260 ;  see  Wtighi 
•gt  B}ok«r,  4  Cfow.  416.) 
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Redemptioa  of  real  estate  after  tale*— Within  one  year  from  tho 
time  when  audi  sale  shall  have  been  made,  the  real  estate  so  sold,  or  any  distinct 
lot,  tract  or  portion  that  may  have  been  separately  sold,  may  be  redeemed  by  the 
payment  to  the  purchaser,  his  personal  representatiyes  or  asaignees,  or  to  the  officer 
who  made  such  sale,  for  the  use  of  such  purchaser,  of  the  sum  of  money  which  was 
bid  on  the  sale  of  such  lot  or  tract,  together  with  the  interest  on  that  sum  from  the 
time  of  sale  at  the  rate  of  ten  per  cent,  a  year.  Such  redemption  may  be  made,  1. 
By  the  person  against  whom  the  execution  was  issued,  and  whose  right  and  title 
were  sold  in  pursuance  thereof;  or,  2.  If  such  person  be  dead,  by  his  deyisee  of  the 
premises  sold,  if  the  same  shall  have  been  devised ;  and  if  the  same  shall  not  have 
been  devised,  by  the  heirs  of  such  person ;  or,  3.  By  any  grantee  of  such  person, 
who  shall  hare  acquired  an  absolute  tiUe  by  deed,  sale  under  mortgage,  or  under 
an  execution,  or  by  any  other  means,  to  the  premises  sold,  or  to  any  lot,  tract,  par- 
cel or  portion  which  shall  have  been  separately  sold.  Any  heir  or  devisee  of  the 
person  against  whom  the  execution  was  issued,  and  any  grantee  of  such  person  who 
shall  have  acquired  an  absolute  title  to  a  portion  oi  the  estate  sold,  or  to  a  portion 
of  any  lot,  tract  or  parcel  that  shall  hare  been  separately  sold,  may  redeem  the  lot, 
traot  or  parcel  so  sold,  on  the  same  terms,  and  in  the  same  manner  as  if  he  were 
grantee  of  the  whole  lot,  tract  or  parcel,  and  shall  have  the  same  remedy  to  enforee 
contribution  from  those  who  shall  own  the  residue  of  sueh  tract,  lot  or  parcel,  as  if 
the  sum  required  to  be  paid  by  him  to  effect  such  redemption,  had  been  collected  by 
a  sale  of  the  portion  belonging  to  such  grantee.  If  there  be  several  persons  having 
undivided  shares,  as  joint  tenants,  or  as  tenants  in  common,  in  the  premises  sold,  or 
in  any  particular  lot  or  tract  sold,  each  person  having  such  title  may  redeem  the 
share  or  interest  belonging  to  him,  by  paying  to  the  purchaser,  or  to  the  officer,  as 
herein  directed,  a  sum  that  will  bear  the  same  proportion  to  the  whole  purchase 
money  bid  for  such  premises,  or  for  such  particular  lot  or  tract,  as  the  share  pro- 
posed to  be  redeemed,  bears  to  the  whole  number  of  shares  in  such  premises,  or  lot 
or  tract,  together  with  the  interest  on  such  sum,  at  the  rate  of  ten  per  cent,  a  year. 
Upon  such  payment  being  made  by  any  person  entitled  to  redeem  any  real  estate  so 
sold,  the  sale  of  t^e  premises  so  redeemed,  and  the  certificate  of  such  sale,  shall  be 
null  and  void.  (2  R  S.,  2d,  ed,  293,  §§  46  to  i9.)  To  entitle  a  judgment  creditor 
to  redeem  lands  from  a  purchaser  at  a  sheriff^s  sale,  the  judgment  in  virtue  of  which 
the  right  of  redeeming  is  claimed  must  be  against  the  defimdami  in  Iht  vfrii  under 
which  the  sale  took  place,  and  must  also  be  a  Utn  on  ih$  lands  sold.  (^  jMirls 
Wood,  4  HiH,  542.) 

A  prior  Judgment  creditor  must  pay  amonnt  bid.— A  sher- 
iir,  in  advertising  and  selling  real  estate  in  separate  parcels  on  a  number  of  execu- 
tions of  different  dates  as  to  liens,  must  apply  the  bid  on  the  first  sale  in  satisfaction 
of  the  oldest  lien.  A  prior  judgment  erecKtor  as  to  the  youngest  execution  cannot 
redeem  all  the  pieces  sold  by  paying  only  the  amount  of  the  judgments  older  than 
his ;  he  must  pay  the  amounts  bid.  {Bairker  agt.  Qaka,  1  How.  T7 ;  stet  R,  S.^t 
ed,  294.) 

'When  execution  creditor  not  entitled  to  redeem.— A  per- 
son under  whose  execution  lands  have  been  sold  is  not  authorized  to  redeem  in  vir- 
tue of  the  judgment  on  which  the  execution  issued  either  fi^m  the  purchaser  or  a 
creditor ;  and  this,  though  no  part  of  the  proceeds  of  the  sale  were  realized  upon  his 
execution,  but  were  wholly  exhausted  by  other  and  prior  executions  under  which 
the  property  was  sold  at  the  same  tima  {Ex  parte  Paddock^  4  Sittf  644.)  A  person 
obtaining  a  judgment  against  another,  and  selling  the  land  of  his  debtor,  becoming 
himself  Uie  purdiaser  at  an  amount  exceeding  the  judgment,  has  no  right  to  redeem 
the  premises  purdbased  by  him  from  the  operation  of  a  sale  anterior  to  that  under 
which  he  purchased;  llie  sale  of  the  land  under  his  execution  having  extinguished 
the  lien  of  his  judgment,  he  is  no  longer  a  judgment  creditor  having  a  lien,  {SuU^ 
agt  MoiUgofnery,  2  Wend.  291;  tu  Wood  agt  CoMn^  6  jBTiS;  228;  EvnHngton  agt. 
^kton,  6  am,  149.) 

lieaseliold  ettatetf  or  terms  for  years.— Leasehold  estotes  or 
term»/or  years  and  chattd  inkruts,  were  not  within  the  provisions  of  the  Revised 
Statutes  relative  to  the  rodemption  of  lands  sold  under  execution ;  now,  however, 
by  the  act  of  1837,  where  Isasehold  property,  in  which  the  lessee  or  his  assignee  has 
aa  unacpirediermqf  ai  kasifiveyearSf  is  sold  under  exeoatioD,  the  property  may  bo 
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redeemed— 60,  also,  where  theleoee  or  assignee  is  possessed  of  any  boilding  erected 
on  the  demised  premises.    ( ITeiforveft  agt  Seara^  20  Wmd.  416.) 

Manner  of  redeeming. — ^In  the  redemption  of  lands  sold  under  execu- 
tion, the  redeeming  creditor  m%ist  exhibit  to  the  purchaser,  creditor,  or  officer  who 
made  the  sale,  a  copy  of  (he  docket  of  ihe  judgment  duty  certified^  under  which  he 
claims  to  redeem ;  and  it  seems,  that  the  officer  who  made  the  sale  is  not  at  liberty 
to  waive  such  proof.  The  ihrte  months  (after  the  expiration  of  the  year  given  to  the 
debtor  to  redeem)  commence  running  on  the  day  succeeding  the  expiration  of  the 
year,  and  that  day  is  counted  indusi^y.  Thus,  if  the  year  expires  on  the  eighteenth 
day  of  a  month,  the  succeeding  day  is  counted  as  part  of  the  three  months.  The 
requirements  of  the  statute  must  be  strictly  complied  with.  {ChUier  agt  Sheriff  of 
Broome^  19  Wend,  87 ;  see  WaUer  agt  Earris^  20  Wend,  656.)  One  who  seeks  to 
redeem  must  comply  f\illy  and  strictly  with  the  statute,  or  he  gains  nothing ;  an 
agent  seeking  to  redeem  for  a  mortgage  creditor  must  stoear  to  the  fact  of  his  agency, 
and  his  means  of  knowledge  as  to  the  sum  due  on  the  mortgage,  and  the  sum  stated 
on  such  knowledge.  {People  agt  Perrin^  1  Sow.  76.)  An  affidavit  of  the  redeem- 
ing creditor  setting  forth  all  the  assignments  at  length,  and  alleging  tbBt  '*the 
foregoing  assignments  are  true  and  correct  copies  of  the  original  assignments  of  K. 
B.  and  P.  G-."  is  sufficient  (Aylesworth  agt  Brown,  10  Barb.  167.)  Also  an  affida- 
vit of  the  sum  due  on  the  Judgment  or  decree  under  which  he  claims  to  redeem. 
{Bammond  agt  Covell,  18  Wend.  598.^  A  creditor  need  not  wait  till  the  expiration 
of  a  year  trom  the  sale,  before  furnishing  the  documentary  evidence  of  his  right  to 
redeem.  (Rice  agt  Bansom,  2  BiUf  61  \  see  EaU  agt.  Fisher ,  9  Barb.  17 ;  Ex  parte 
Becker,  4  HiU,  613  ;  JBz  parte  The  Penn.  Iron  Company,  7  (klw.  639.) 

Redemption  by  a  second  or  snbteqneni  creditor  •—In  the 

redemption  of  lands  sold  under  execution,  a  second  or  subsequent  creditor  who  redeems 
after  a  redemption  ahready  made,  must  present  the  evidence  of  his  right  to  redeem 
and  make  payment  of  the  moneys  necessary  to  be  paid  to  the  last  redeeming  cred- 
itor, or  to  the  officer  who  made  the  sale;  payment  to  the  original  purchaser  is  not 
sufficient  Payment  to  a  deputy  sheriff  who  made  the  sale  is  good,  although  the 
term  of  office  of  his  principal  has  expired.  Payment  in  a  cbedc  on  a  bank  is  not 
good ;  money  or  its  equivalent  must  be  paid.    ( WoUey  agt  Baker,  20  Wend,  602.) 

Redemption  from  a  mortgage  creditor*— -When  a  creditor  by 
mortgage  beoame  also  the  purchaser  under  a  senior  judgment,  and  within  the  proper 
time  furnished  the  sheriff  with  evidence  of  his  right  to  redeem  pursuant  to  the  act 
of  May  26th,  1636;  held,  that  a  junior  creditor,  in  order  to  entitle  himself  to  the 
sheriff's  deed,  must  pay  not  only  the  sum  bid,  but  the  mortgage  also.  {Bice  agt 
Bansom,  2  SiU,  61.) 

Wiien  redemption  no  bar  to  an  action.— Where  lands  of  a 
debtor  are  sold  under  execution,  and  a  junior  judgment  creditor  redeems  them  fh>m 
the  purchaser,  such  redemption  is  no  bar  to  an  action  at  law  to  enforce  payment  of 
the  judgment,  altiiough  the  value  of  the  lands  redeemed  far  exceeds  the  amount  of 
the  judgment  and  the  money  paid  on  the  redemption.  {Emmett  agt  Bradstreet,  20 
Wend.  60 ;  see  PenneU  agt  Sinman,  7  Barb,  644!) 

W^taien  lands  redeemed  by  Judgment  debtor  may  be  re- 
fold*— Where  lands  sold  on  execution  and  bid  in  by  a  third  person  for  less  than 
the  amount  of  the  judgment,  were  subsequently  redeemed  by  the  debtor;  held, 
that  they  might  be  resold  on  the  same  execution  for  the  balance  remaining  due, 
though  &e  return  day  had  passed  before  the  redemption  took  place.  Held,  further, 
that  the  resale  was  regularly  made  by  the  sheriff  who  received  the  execution  in  the 
first  place,  though  he  had  gone  out  of  office  before  the  debtor  redeemed.  {Wood 
agt  Cohfin,  6  EiO,  228^ 

A  Judgment  obtained  iritbin  fifteen  months  a  lien.— It  is 
enough  to  entitle  a  judgment  creditor  to  redeem,  that  his  judgment  is  a  lien  at  the 
time  when  he  comes  to  redeem.  It  may  not  be  a  lien  at  the  time  of  the  sale.  The 
sale  does  not  divest  the  title  of  the  debtor  till  the  fifleen  months  time  for  redeem- 
ing has  expired ;  and  a  judgment  obtained  against  the  debtor  at  any  time  within  the 
fl&en  months  is,  therefore,  a  lien.  {Van  Benssdo/sr  agt  Sheriff  of  Albany y  X 
Cow.  601.) 

A  deed  from  sheriff  necessary  to  west  title.— The  legal  estate 
of  a  judgment  debtor  is  not  divested  by  a  sale  of  the  land  upon  execution,  and  the 
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expiration  of  the  time  for  reddmption,  tmtoes  the  sale  has  been  contwnmaUd,  and  the 
title  vested  in  the  purchaser,  by  a  detd  from  fke  Bhtiriff.  Until  a  conveyance  is  ex- 
ecuted hj  the  sheriff,  the  title  of  a  purchaser  npon  a  sale  on  execution  is  inchoate. 
By  the  simple  act  of  purchase  he  acquires  no  legal  4aiaie  in  the  land,  but  a  right  to 
an  estate,  which  may  be  perfected  by  conveyance.  The  legal  estate  remains  in  the 
debtor,  who,  prior  to  the  sheriff's  deed,  is  entitled  to  the  possession,  and  to  the  rents 
and  profits.  Before  conveyance,  the  purchaser  cannot  maintain  ^ectment  to  obtain 
possession ;  and  pari  rofc'cme,  he  cannot  defend  a  possession  obtained  against  the 
consent  of  the  debtor.  {Smiih  agt.  Colvinj  17  Barb.  167.)  Until  the  expiration  of 
a  year  after  the  sale  of  lands  and  tenements,  the  defendant  in  the  execution  is  en- 
titled to  the  possession  of  the  same,  and  to  the  rents  and  profits,  without  accounta- 
bility to  any  one.  (EverUon  agt.  SawytTy  2  Wend,  607.)  The  purchaser  of  lands 
sold  on  execution,  acquires  by  his  purchase  no  more  than  a  lien  upon  the  lands  for 
the  amount  of  his  bid,  and  interest,  during  the  fifteen  months  allowed  for  redemp- 
tion. He  does  not  obtain  the  legsl  title ;  and  if  the  premises  are  subject  to  a  mort- 
gage, be  does  not  become  the  owner  of  the  equity  of  redemption,  until  after  the 
expiration  of  the  fifteen  months.  ( Vaughn  agi  Eiy^  4  Barb.  169.)  A  seizure  and 
sale  of  land  under  an  execution,  does  not  divest  the  estate  of  the  debtor,  unless  Ihe 
purchase  money  is  paid  and  a  deed  ddivered.  Therefore,  an  anewer  to  a  complaint 
for  setting  aside  a  deed  as  fraudulent,  which  avers  that,  subsequent  to  the  alleged 
fraudulent  conveyance,  the  sheriff,  by  virtue  of  several  executions,  one  of  them  in 
favor  of  the  iplaintiffs,  against  the  defendants,  sold  all  their  right  and  title  to  the 
premises  mentioned  in  the  deed  to  a  purchaser  for  $200,  and  that  the  time  allowed 
by  law  to  redeem  the  premises  had  expired,  and  no  redemption  had  been  made,  is 
bad  on  demurrer.  It  is  iDsufBcient,  because  it  does  not  appear  that  the  sale  had 
ever  been  completed  by  the  payment  of  the  purchsse  money  and  a  delivery  of  a 
deed.  It  seems,  that  a  defence  of  this  kind  is  unavailable  in  an  action  against  the 
defendants  to  set  aside  the  deed  as  fraudtdenL  They  must  stand  or  &11  by  the 
validity  of  the  deed  which  has  passed  between  them  and  the  purchaser.  (Fanners' 
Bank  of  Saratoga  agt  Merchani,  13  Bow.  10.) 

By  i¥lioiii  deed  executed— description  of  premises,  dec— 
In  a  sheriff's  deed  the  land  must  be  defined.  {Jatison  agt.  Be  Lancey,  11  John,  366; 
S,  C.f  13  John,  637.)  On  a  sale  of  land  on  an  execution,  either  the  sheriff,  or  his 
deputy  who  makes  the  sale,  may  execute  the  deed.  {Gor?iam  agt  Gale,  7  Cow. 
739 :  see  Jackson  agt.  TMe,  9  Cow.  233 ;  &  a,  6  Wend  213.)  When  an  appoint- 
ment is  made  of  a  person  to  execute  a  deed  under  a  sheriff's  sale,  in  case  of  the 
death  of  the  sheriff  and  no  nnder-^eriff,  security  from  such  person  is  not  necessary, 
when  nothing  remains  to  be  done  but  to  execute  the  deed.  (Sickles s^  Eogeboom, 
10  Wend.  663.)  The  sheriff's  deed  takes  effect  by  relation  u:om  the  time  when  it 
might  have  been  demanded.  {Jadcson  agt.  Dickenson^  16  John.  309 ;  Jackson  agt. 
Samsey,  3  Sow.  76.)  Upon  a  judgment  recovered  in  a  court  of  common  pleas  an 
execution  was  issued  out  of  the  supreme  court.  The  sheriff  sold  the  lands  of  the 
defendant,  thereon,  and,  after  the  lapse  of  fifteen  months,  gave  the  purchaser  a 
deed,  which  recited  that  the  execution  issued  out  of  the  supreme  court  Subse- 
quently the  county  court  granted  an  order,  amending  the  execution,  and  the  sheriff's 
certificate  and  deed,  so  as  to  represent  the  execution  as  issuing  out  of  the  county 
court  Instead  of  the  supreme  court  In  pursuance  of  this  order,  the  sheriff,  after 
the  deed  had  been  delivered,  and  after  hk  term  of  office  had  expired,  altered  the 
deed  accordingly,  without  any  new  execution  or  acknowledgment ;  held,  that  the 
purchaser  at  the  sheriff's  sale  acquired  no  title  to  the  premises.  Beld^  also,  that  the 
deed,  after  having  been  executed,  and  delivered  to  the  purchaser,  could  not  be  thus 
altered,  without  destroying  its  validity,  if  it  ever  had  any.  (Clarke  agt.  Miller,  18 
Barb.  269.)  On  the  2d  of  February,  1839,  the  plaintiff  had  title  in  fee  to  certain 
lands.  On  that  day  P.  recovered  a  Judgment  against  him,  for  $344.29.  On  the 
let  of  July,  1839,  F.  recovered  a  judgment  against  the  plaintiff  and  B.  for  $907.46. 
These  judgments  were  liens  on  the  lands.  The  sheriff,  by  virtue  of  executions 
issued  to  him  thereon,  advertised  the  lands  for  sale,  and  sold  the  same,  on  one 
or  both  of  the  executions,  to  P.,  on  the  26th  of  November,  1839,  for  $305,  the 
amount  due  on  P.'s  execution,  which  was  returned  satisfied.  The  execution  in 
favor  of  F.  was  returned  unsatisfied.  The  sheriff's  certificate  stated  that  he  sold 
the  lands  by  vhrtue  of  both  executions.  The  plaintiff  fkiled  to  redeem  the  lands 
within  the  time  given  him  by  law ;  but,  within  the  time  allowed  for  judgment 
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creditor!  to  redeem,  F^  by  yirtoe  of  hie  Jadgmeat)  redeemed  tbo  landa  hy  peying 
to  the  sheriff  the  amount  of  P.'e  bid.  Jtt  the  end  of  fifteen  months  from  the  sale 
the  sheriff  gave  to  F.  a  deed  of  the  land%  which  recited  a  sale  of  the  lands  vp<m 
PJs  execution  cUtme,  and  the  redemption  bj  F.  on  his  judgment  Under  this  deed  F. 
went  into  possession  of  the  lands;  heldt  that  if  the  sheriff  sold  the  lands  solely  upon 
P.*8  execution,  F.  obtained  the  legal  title  thereto.  And  that  it  was  a  question  of 
foot  for  the  re&ree  to  detenmne,  whether  the  sheriff  sold  upon  P/s  execution  alone^ 
or  upon  both.  Beld  fiuiher^  that  in  the  absence  of  any  decision  by  the  referee 
upon  that  questioo,  P.'s  equitable  right  to  the  lands  was  superior  to  the  plaintiff's 
title  to  the  same ;  and  thi^  as  F.  must  be  deemed  to  haye  acquired  the  equitable 
rights  of  P.,  by  the  payment  to  the  sheriff  of  the  amount  of  P.  s  bid,  his  equitable 
right  to  the  lands  must  prevail  orer  any  title  the  plaintiff  had  to  the  same.  (Buck 
agt  Ibx,  23  Barb.  2«9.) 

PoMettlon  of  preHiiM»  by  pmttchmMew*-^A,  porehaser  under  an 
execution  at  a  sheriff's  sals  baa  no  ri^^t  to  enter  on  the  premises  onlees  they  are 
vacant  The  sheriff  can  deliver  the  legal  possession ;  but  in  order  to  obtain  actual 
possession,  the  purchaser  must  resort  to  his  action  of  ejectment  (Brinkerhoo/  agt 
WOeon,  13  John.  340;  Buertmm  agt  Sawyer,  2  Wend.  507.)  See  Lowe  of  1847, p. 
608,  as  to  hens  by  mortgage  creditors  same  as  Judgment  cieditors. 

When  and  Uovr  redeHtptlon  to  be  iiNUIe.— AU  redemptions 
by  creditors  are  to  be  made  at  the  sheriff's  office  who  made  the  sale,  and  the  sheriff 
is  to  attend  at  his  ofllee  during  the  last  day  for  making  redemption,  and  during  the 
time  thereafter  for  which  redemption  may  be  made,  for  the  purpoee  of  making  re- 
demption ;  but  io  his  sbsenoe  such  redemption  mmj  be  made  by  the  under-eheriff  or 
a  deputy,  and  notice  of  the  redemption  must  forthwith  be  filed  by  the  sheriff  with 
the  county  clerk.  The  notice  o(  ademption  is  to  contain  the  title  of  the  cause— or 
if  a  mortgage,  the  parties  to  the  mortgage;  the  amount  of  the  Judgment,  decree,  or 
mortgage;  the  ass^ee,  repreeentative  or  trustee  thereof)  if  any;  the  amount  paid 
to  redeem ;  the  time  when  such  redemption  was  made ;  the  sum  claimed  to  be  due 
on  such  judgment,  decree,  or  mortgage,  at  the  time  of  such  redemption.  Any  credi- 
tor having  a  right  to  redeem,  may  redeem  within  twenty-four  hours  after  any  pre- 
ceding redemption,  and  no  deed  on  anv  sale  or  redemption  is  to  be  executed  until 
after  the  lapse  of  twenty-four  hours  after  the  last  redemption.  Certificates  of  re- 
demption are  to  be  made  and  delivered  to  the  creditor  redeeming,  which  certificates^ 
when  proved  and  acknowledged,  are  to  have  the  effect  of  deeds.  The  fee  for 
making  such  certificates  is  the  same  as  for  nuking  a  certificate  of  sale.  (2  A  5., 
4ih  ed.,  622,  §§  76,  76  and  78.)  The  county  clerk  cannot,  without  a  spedal  deputa- 
tion for  that  purpose,  act  in  the  sheriff's  behalf  in  receiving  money  paid  for  the  re- 
demption of  real  estate  from  sale  upon  execution,  although  the  shenff  has  no  other 
office  than  the  county  derk's  office.  A  Judgment  creditor,  for  the  purpose  of  acquir- 
ing the  rights  of  the  purchaser  of  real  estate,  under  a  sheriff 's  sale  upon  a  prior  judge- 
ment, paid  the  proper  amount  of  money  to  tiie  county  clerk,  6t  his  office,  which  was 
also  the  office  of  the  sheriff,  neither  the  sheriff  nor  any  of  his  deputiee  being  present ; 
and  the  fifteen  months  within  which  such  redemption  could  be  made,  expired;  held, 
that  such  paynoent  was  hieffectual  to  make  a  redemption,  and  that  the  defect  was 
not  cured  by  the  original  purchaser's  taking  the  money  from  the  derk  on  the  follow- 
ing day,  and  using  the  same  to  effect  a  second  redemption  from  the  first  redeeming 
creditor.    {Th4  Fiople  agt  Saifibtm,  15  Ni  T.  R  628.) 

^Vben  pnrcfaaiier  of  premiteii  by  contract*  irlll  be  pro- 
tected f  roHi  ttaerlfft  deed* — The  lien  of  a  judgment  on  land  is  subject 
to  the  equitable  rights  of  a  par^  in  the  occupation  thereof  under  a  prior  contract 
to  purchase  the  same  from  &e  judgment  debtor.  The  dodceting  of  the  judgment 
is  not  notice  thereof  to  such  purchaser ;  and  payments  subsequently  made  by  him 
to  the  judgment  debtor  pursuant  to  his  eontract,  without  actual  notice  of  the  judg- 
ment are  valid  as  against  its  lien  upon  the  land.  And  where,  while  the  purchaser 
of  land  by  contract  was  in  possession,  a  judgment  was  recovered  against  the 
vendor,  and  the  land  sold  on  an  execution  issued  thereon,  and  bid  off  by  the  plain- 
tiff in  the  judgment,  who  transferred  the  sherifl^s  certificate  to  a  third  person,  to 
whom  the  sheriff  executed  a  deed;  and  the  purchaser,  after  the  sale  on  execution 
and  before  the  sheriff  conveyed,  without  actual  notice  of  the  judgment  or  the  pro- 
ceedings thereon,  made  payments  pursuant  to  his  contract  to  the  judgment  debtor ; 
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held,  in  an  action  hy  the  purchaser  against  the  grantee  in  the  sheriff's  deed  for  a 
speoiflo  performance  of  the  contract,  that  such  payments  were  valid,  and  that  Uie 
latter  was  bound  to  oonTey  the  land  on  being  paid  the  amount  due  on  the  contract 
after  applying  the  payments  made  to  the  judgment  debtor.  Pa3rments  made  by 
such  a  purchaser  to  the  judgpnent  debtor  wlUiout  notice,  after  the  execution  of  the 
sheriff's  deed,  would  be  valid  against  the  gnmtee  therein.  Per  Dsxio,  J.  The  record- 
ing of  the  riieriff*8  deed  is  not  notice  thereof  to  a  par^  who  contracted  with  the 
Judgment  debtor  to  purchase  the  Umd,  and  entered  into  possession  prior  to  the 
recovery  of  the  judgment    Per  I>E2no^  J.    {Moyer  agt  ffinman^  3  Kern,  180.) 

Agreement  to  extend  time  of  redemption.— rAn  agreement 
made  upon  sufficient  consideration  between  the  judgment  debtor  whose  lauds  have 
been  sold  on  execution,  and  the  purchaser  at  the  sheriff's  sale,  enlarging  the  time 
in  which  the  debtor  may  redeem  or  extinguish  the  lien  acquired  hy  the  sale,  is 
valid.    {MUler  agt.  LetaiSj  4  Com.  664.) 

Property  exempt  from  execution.— §  22.  The  following  property 
when  owned  by  any  person  being  a  householder,  shall  be  exempt  from  levy  and 
sale,  under  any  execution,  and  such  articles  thereof  as  are  movable,  shall  continue 
80  exempt,  while  the  family  of  such  person,  or  any  of  them,  may  be  removing  from 
one  place  of  residence  to  another:  1.  AQ  spinning-wheels,  wesTing-looms,  and 
stoves,  put  up  or  kept  for  use,  in  any  dwelling-house :  2.  The  family  bible,  family 
pictures  and  school  books,  uaed  by  or  in  the  family  of  such  person ;  and  books  not 
exceeding  in  value  fifty  dollars,  which  are  kepi  and  used  as  part  of  the  family  libra- 
ry:  3.  A  seat  or  pew  occupied  by  such  person  or  his  family  in  any  house  or  place 
of  public  worship:  4.  All  sheep  to  the  number  of  ten,  with  their  fleeces,  and  the 
yarn  or  cloth  manufketured  from  the  same ;  one  cow,  two  swine,  the  necessary  food 
for  them ;  all  necessary  pork,  beef,  fish,  flour  and  vegetables,  actually  provided  for 
flimily  use;  and  necessary  fuel  for  the  use  of  the  &mily  for  sixty  days:  6.  AJl 
necessary  wearing  apparel,  beds,  bedsteads,  and  bedding,  for  snob  person  and  his 
family;  arms  and  accoutrements,  required  by  law  to  be  kept  by  such  person ;  neces- 
sary cooking  utensils;  one  table;  six  chairs;  six  knives  and  forks;  six  plates ;  six 
teacups  and  saucers;  one  sugardish;  one  milkpot;  one  teapot  and  six  spoons ;  one 
crane  and  its  i^ppendsgee;  one  pair  of  andirons,  and  a  shovel  and  tongs :  6.  The 
tools  and  implements  of  any  medianic,  necessary  to  the  carrying  on  of  his  trade, 
not  exceeding  twenty-five  dollars  in  value.  §  23.  Bk  addition  to  the  articles  now 
exempt  by  law  from  distress  for  rent,  or  levy  and  sale  under  execution,  there  shall 
be  exempted  from  such  distress,  and  levy  and  sale,  necessary  household  furniture 
and  working  tools,  and  team  owned  by  any  person  being  a  househdder,  or  having 
a  family  for  which  he  provides,  to  the  value  of  not  ezoeedlng  one  hundred  and  fifty 
dollars;  provided  that  such  exemption  shall  not  extend  to  any  execution  issued  oa 
a  demand  for  the  purchase  money  of  such  furniture,  or  tools,  or  team,  or  articles 
now  enumerated  by  law.  (1848,  ch.  157.)  §  24.  Land  set  apart,  and  a  portion  <^ 
which  has  been  actually  used  for  a  family  or  private  burying  ground,  shall  not  be 
subject  to  lery  and  sale  by  any  execution  or  other  legal  process  whatever.  (1847, 
€h.  85,  §  1.)    (2  i2.  5.,  4A  ed.,  614,  §g  22-24.) 

Homestead  exemption. — %  26.  In  addition  to  the  property  now  exempt 
by  law  from  sale  under  execution,  there  shall  be  exempt  by  law  fi'om  sale  on  exe* 
cution  for  debts  hereafter  contracted,  the  lot  and  building  thereon,  occupied  as  a 
resideuce  and  owned  by  the  debtor,  being  a  householder  and  having  a  family,  to 
the  value  of  one  thousand  dollars.  Such  exemption  shall  oontinue  after  the  death 
of  such  householder,  for  the  benefit  of  the  widow  and  family,  some  or  one  of  them 
continuing  to  occupy  such  homestead  until  the  youngest  child  becomes  twenty-one 
years  of  age,  and  until  the  death  of  tbe  widow.  And  no  release  or  waiver  of  such 
exemption  shall  be  valid  unless  the  same  shall  be  in  writing,  subscribed  by  such 
householder,  and  acknowledged  in  the  same  manner  as  conveyances  of  real  estate 
are  by  law  required  to  be  acknowledged.  (I860,  ch.  260,  §  1.^  §  27.  To  entitle 
any  property  to  such  exemption,  the  conveyance  of  the  same  shall  show  that  it  is 
designed  to  bo  hekl  as  a  homestead  under  this  aet,  or  if  already  purchased,  or  the 
eonveyanoe  does  not  show  such  design,  a  notice  that  the  same  is  designed  to  be  so 
held  shall  be  executed  and  adcnowledged  by  the  person  owning  the  said  property, 
which  shall  contain  a  fuU  description  thereof  and  shall  be  recorded  in  the  office  of 
the  derk  of  the  ocmnty  ia  which  the  said  property  is  situated,  in  a  book  to  be  pro- 
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Tided  for  that  parpoae,  and  known  as  the  '*Homefltead  Exemption  Book."  Bat  no 
property  shall,  hy  rirtue  of  this  aot,  be  exempt  from  sale  for  non-pajment  of  taxes 
or  assessments,  or  for  a  debt  contracted  for  the  purchase  thereof,  or  prior  to  the  re- 
cording of  the  aforesaid  deed  or  notice.  (Ssms  cA.,  §  2.)  §  28.  If;  in  the  opinion 
of  the  sheriff  holding  an  execution  against  such  householder,  the  premises  claimed 
by  him  or  her  as  exempt,  are  wortii  more  than  one  thousand  doUars,  he  shall  sum- 
mon six  qualified  Jurors  of  his  coontj,  who  shall  upon  oath,  to  be  administered  to 
them  by  such  sherifl;  appraise  said  premises,  and  if,  in  the  opinion  of  the  jury,  the 
property  may  be  divided  without  injury  to  the  interests  of  the  parties,  they  shall 
est  off  so  much  of  said  premises,  indudmg  the  dwelling-house,  as  in  their  opinion, 
shall  be  worth  one  thousand  dollars^  apd  the  residue  of  said  premises  may  be  adver* 
tised  and  sold  by  such  sheriff.  {Same  eh.,  %  3.)  §  29.  In  case  the  value  of  the 
premises  shall,  in  the  opinion  of  the  jury,  be  more  than  one  thousand  dollars,  and 
cannot  be  divided  as  is  provided  for  in  the  last  section,  they  shall  make  and  sign  an 
appraisal  of  the  value  thereof  and  deliver  the  same  to  the  sheriff,  who  BbaU.  deliver 
a  copy  thereof  to  the  execution  debtor,  or  to  some  of  his  family,  of  suitable  age  to 
understand  the  nature  thereof  with  a  notice  thereof  attached,  that  unless  the  exe 
cution  debtor  shall  pay  to  said  sheriff  the  surplus  over  and  above  one  thousand  dol- 
lars within  sixty  days  thereafter,  that  such  premises  will  be  sold.  (1850,  ch.  260, 
§  4.)    (2  R  a.,  Hh  sdL,  616,  gg  28-29.) 

^Valver  of  exempt  property.— A  danse  in  a  promissory  note,  by 
whidi  the  maker,  *'  for  the  payment  of  the  same,  agrees,  to  and  with  the  payees,  to 
waive  all  exemptions  to  property,"  per  ee  creates  no  estoppel  against  the  maker,  in 
a  suit  by  the  latter,  for  taking  property  exempt  by  statute  upon  an  execution  issued 
on  a  judgment  recovered  on  sueh  note.  On  the  oontrary,  suoh  clanse  is  absolutely 
void,  being  in  contravention  to  tiie  spirit  of  our  exemption  act,  and  to  public  policy. 
(Harper  agt  Lealf  10  Sow,  278.)  Defendant  gave  his  promissory  note  on  this  wise: 
"  $33.87.  Hammondsport,  May  10,  1861.  For  value  received,  I  promise  to  psy 
W.  W.  Bramhall  or  bearer,  sixty  days  fh>m  date,  the  sum  of  thiny-three  doUars  and 
sixty-seven  cents,  hereby  waiMng  the  benefit  of  all  and  every  exemption  of  property 
from  sale  on  execution  under  the  laws  of  this  state."  The  question  is,  did  this 
waiver  operate  to  subjsot  his  property,  otherwise  exempt,  to  the  execution  issued 
upon  the  judgment  reoovered  on  the  note?  Held  not  Why?  Because  a  waiver 
cannot  operate  upon  that  which  has  no  present  existenee,  A  right  not  yet  in  being, 
but  whioh  depends  upon  a  contingency,  cannot  be  the  subject  of  a  waiver ;  in  this 
respect  it  is  like  a  reUaee,  Neither  wUl  the  principle  of  estoppel  in  pass  apply  to 
such  a  case,  for  the  reason  that  it  relates  not  to  a  matter  of  fact,  but  to  a  matter  of 
contract  There  was  no  fact  involved  in  the  transaction,  of  whioh  the  plaintiff  was 
ignorant ;  and  he  is  presumed  to  know  the  law  and  the  legal  effect  of  his  agree- 
ment Whether  this  term  '*  hereby  waiving  "  would,  in  fact,  amount  to  taxuigreement 
or  eontraet  to  waive  the  exempted  property,  queret  {Crawford  agt  Lodwood^  % 
How,  647.) 

'Wearing  apparel. — A  person,  an  adult,  residing  with  his  stepmother, 
and  transacting  her  business,  is  not  within  the  meaning  of  the  statute  exejnpting 
wearing  appard  from  exscyUon^  either  a  hausehxAdsr  or  a  member  of  the  family  of 
the  person  with  whom  he  resides.      {Bowns  agt  WiU^  19  Wend^  476 ;  and  ses  Bit^ 
Ung  agt.  VandenJburgh,  17  H»w.  80.) 

Tegetables  for  family  nte.-— Potatoes  planted  for  fami^  we,  are  ex- 
empt from  execution  before  they  are  dug,  the  same  as  when  taken  out  of  the 
ground  and  laid  up  in  store.    {Carpenter  agt  JF^ringUm,  26  Wend,  370.) 

Kxeaiption  a  personal  privilese«-^The  exemption  of  certain  prop- 
erty from  execution  by  the  statute  is  a  personal  privilege  of  which  the  owner  alone 
can  take  advantage.  His  bailee  or  agent  cannot  maintain  an  action  on  this  ground 
for  property  taken  m  execution  against  the  owner.  {Mi(Jtes  agt  Xbusley,  I  Cow. 
114 ;  ses  Earl  agt  Casnp,  16  VTsnd.  662.) 

Articles  most  be  slioiim  aff irmatiwely  exenipt.--The  party 
claiming  an  exemption  under  this  act  for  his  cooking  it^»Vif,  mtist^show  affirma- 
tively and  oertaioly  that  the  oooking  utensils  taken  in  the  exeoution^or  distrained 
upon  were  in  &ot  necessary,  and  not  merely  that  th^  might  be  useftil  in  oooking. 
{Van  Sickter  agt  Jacobs,  14  Johs^  434.)    Whether  an  artide  is  necessary  la  one  of 
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&et,  and  not  of  law.  (WUaon  agt.  EUis,  1  Dento,  462.)  Statatei  ezemptiDg  por- 
tioxm  of  a  debtor's  property  ftom  liability  for  his  debta,  are  in  derogation  of  the  com- 
mon law,  and  are  not  to  be  extended  by  an  equitable  confltruotion.  Necessary  food 
for  an  exempt  team  is  not  exempt    {Rue  agt.  ^tter,  6  Denio^  119.) 

fVool  or  yarn,  irlieii  exempt.— The  fleeces,  or  the  yarn  or  cloth 
manufactured  from  tho  fleeces  of  ten  sheep^  are  exempted  from  execution  while  in 
the  hands  of  a  householder,  whether  he  be  or  be  not  the  mmmt  (if»heq>.  {BaU  agt 
Fenney,  11  Wend.  44;  Mi  BraekeU  agt  Watkins,  21  Wend.  68.)  The  limitation  of 
sixty  days  applies  only  to  neceaaaries  for  the  debtor's  fhmily,  not  to  the  feed  for  his 
caw  and  ten  sheep)  which  extends  to  the  entire  season.  {FarrtU  agt  Bigley,  Supp» 
io  ma  and  Dado,  87.) 

Property  exenipt  nnder  act  of  1849*— The  proper^  of  a  turvty 
on  a  note  gi^en  for  the  purchase  price  of  a  horse,  is  exempt  from  levy  and  sale  un- 
der an  execution  issued  upon  a  judgment  recovered  on  the  note.  An  execution  on 
a  judgment  founded  upon  a  demand  for  the  purchase  price  of  property  exempt  by 
tiie  act  of  1842,  cannot  be  levied  on  property  exempt  by  the  Revised  Statutes^ 
though  it  may  be  on  property  exempted  by  the  act  of  1849.  (Dams  agt  Feabody, 
10  &rh,  91.)  Where  an  execution  is  issued  upon  a  judgment  recovered  in  an  ac- 
tion for  taking  personal  property  without  the  consent  of  the  owner,  and  converting 
and  disposiog  of  the  same,  such  execution  is  not  to  be  considered  as  issued  on  a 
demand  for  the  purehcue  money  of  the  property,  so  as  to  bring  the  case  within  the 
proviso  of  the  first  section  of  tibe  exemption  act  {Laws  <^  1842,  ch,  167.)  By  the 
compound  word  purc?uue^moneyj  as  used  in  that  section,  the  legislature  intendei 
the  money  agreed  to  be  paid  by  the  purchaser  for  the  property.  {Boyt  agt  Van 
AlHynt,  15  Barb,  668.) 

Property  exeaipt  under  R.  S.  not  affeeted  by  act  of 
1943. — ^Property  exempt  from  execution,  by  the  provisions  of  the  Revised  Stat- 
utes, cannot  be  taken  on  an  execution  issued  upon  a  judgment  rendered  for  the  pur- 
chase price  of  other  exempt  property.  The  provisions  of  the  Revised  Statutes  in 
regard  to  property  exempt  from  execution,  are  oot  affected  by  the  additioDal  act  of 
1842.  The  case  of  Maiihewson  agt  WeUer,  (3  Denio^  52,)  so  far  as  it  seems  to  hold 
a  different  doctrine,  overruled.  {Gole  agt.  Stevena,  9  Barb.  676;  S.  (7.,  6  Mow.  424, 
otferruUng  Matihewton  agt  WeUer,  3  Denio,  52.)  Any  article  of  property  exempted 
by  the  act  of  1842,  {Laws  of  1842,  p.  193,)  may  be  levied  upon  to  satisfy  a  judgment 
recovered  for  the  purchase  price  of  diat  article,  or  for  the  purchase  price  of  any  other 
article  exempted  either  by  the  same  act  or  by  the  Revised  Statutes ;  but  no  article 
exempted  by  the  Revised  Statutes,  can  be  levied  upon  to  satisfy  any  judgment 
whatever,  not  even  though  it  be  a  Judgment  recovered  for  the  purchase  price  of 
the  article  itself.    {Cox  agt  Stafford,  14  How.  619.) 

Exemption  of  a  team. — ^The  horse  of  a  country  physician,  whose  pa- 
tients reside  at  too  great  a  distance  to  visit  them  on  foot,  is  a  *'  necessary  team,'* 
and  as  such  is  exempt  from  execution,  under  the  exemption  act  of  1842.  In  deter^ 
mining  whether  the  team  is  neesssary,  it  is  entirely  immaterial  whether  the  debtor 
has  or  has  not  other  means  to  pay  the  debt  The  exemption  does  not  depend  upon 
the  pecuniary  ability  of  the  debtor.  The  law  wss  intended  for  the  benefit  of  all 
persons,  no  matter  what  their  calling  or  profession,  whose  team  is  necessary  to  the 
BuccessAil  or  convenient  prosecution  of  their  business.  If  the  creditor  claims  the 
right  to  seize  the  property,  on  the  ground  that  the  debt  for  which  the  judgment  wss 
recovered,  accrued  before  the  passing  of  the  act,  it  rests  upon  the  creditor  to  show 
the  facts  that  will  take  the  case  out  of  the  exemption.  Where  part  of  the  debt 
accrued  before  and  part  after  the  passing  of  the  act,  and  there  has  been  a  payment 
made,  the  law  applies  such  payment  to  the  first  accruing  indebtedness.  (WheeUr 
agt  Cropsey,  9  How.  288.)  A  one-horse  wagon,  belonging  to  a  practicing  physician » 
is  exempt  from  execution.  {Eastman  agt.  Caswell,  8  How.  76.)  Where,  on  exam- 
ination, supplementary  to  execution,  it  appeared  that  the  judgment  debtor  was  a 
public  carman,  was  a  householder,  and  had  a  family  for  which  he  provided,  and  had 
*'  one  horse,  a  harness  and  cart ; "  hdd^  that  they  were  exempt  from  execution,  and 
came  within  the  definition  of  the  word  team,  as  used  in  the  act  of  1842,  chapter  167. 
{HarOumss  sgt  Bikers,  1  JDusr,  606.) 

Property  exempt  for  domettic's  uraffet. — Section  1.  The  act 
•otitled  *^  an  act  to  extend  the  exemption  of  household  ftiraiture  and  working  tools 
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from  distTMB  for  rent,  and  sale  under  ezeoutioo/*  peaied  April  llth,  eighteen  hun- 
dred and  forty-two,  ahall  not  applj  to  any  judgment  rendered  for  a  claim  aocruinff 
for  work  and  labor  performed  in  a  flunily  as  a  domestia  Sec  2.  The  act  entitled 
"  an  act  to  modify  the  exemption  lawa  on  judgmenta  rendered  for  a  claim  accruing 
for  work  and  labor  performed  in  a  fiunily  aa  a  domestic,"  pa«ed  April  Ith,  eighteen 
hundred  and  flfty-aeTen,  is  hereby  repealed.    {Law9  of  1856,  p,  306,  cA.  lOt.)    ^ 

Filing  notify  vnder  tiie  koHiettead  ezanptioB  act.— the 

exemption  of  real  estate  from  sale  upon  execution,  created  by  filing  a  notice  under 
the  "  Homestead  Exemption"  act,  is  not  an  tflciNn^ranci^  dd^i,  cfUm  on  the  prem* 
ises.  Accordingly,  where  a  party,  on  applying  for  credit,  represented,  in  sub- 
stance^ that  there  was  no  incumbrance,  claim,  or  lien  on  his  property,,  except  a 
mortgage  of  from  $300  to  $400,  although  he  had  in  fact  previously  tiled  a  notice  in 
the  clerk's  office  claiming  to  bold  the  premises  as  a  homestead,  under  the  act  of 
April  10,  1650,  exempting  homesteads  ftom  sale  under  execution;  held,  that  he  was 
not  thereby  eeicqiiped  from  insisting  upon  the  exemption  of  the  premises  from  sale 
under  a  judgment  recovered  for  Uie  debt  contracted  upon  the  teith  of  such  repre- 
•entations.  (Bobinsan  agt  Wiby,  19  Barb.  167.)  A  good  tauM  af  action  for  hrtadi 
of  promise  of  marriage,  i  not  a  Ml,  recoverable  out  of  defondant's  premises,  under 
the  homestead  exemption  act,  passed  April  10,  1850— yudj^msiU  having  been  re- 
covered subaeqitnU  to  the  filing  of  notice  by  the  defendant  under  that  act,  the 
promise  and  the  breach  having  eccurred  previous  thereto.  The  sherifl^s  certificate 
of  sale  under  such  a  judgment,  creates  a  doud  upon  the  title  of  the  premises,  which 
the  court  may  remove.  {Cook  agt  Kewman,  8  How,  628.)  The  homestead  gcx- 
emption  act,  {Law  1850,  p.  499,)  does  not  exempt  the  homestead  of  a  householder 
from  sale  on  execution,  except  for  debts  coniraded  after  the  passage  of  that  law. 
Therefore,  held,  where  Judgment  was  obtained  against  the  plsintiff,  for  costs,  in  an 
action  of  ^ori,  his  homestead  was  not  exempt  from  levy  and  sale  on  execution  under 
that  act    {Schouton  agt  Kikner,  8  Sow.  627.) 

Wliat  is  neceeaary  f  nraiiare.— What  is  necessary  fhmiture,  is  to  be 
determined  relatively,  by  reference  to  the  circumstances  of  each  particular  case. 
The  debtor  may  retain  as  and  for  the  specific  exemption,  artides  wnidi  he  has  had 
in  common  use  in  his  fhmlly,  and  whidh  were  reasonable  and  proper  for  him  and 
them  in  their  station  in  life.  {Dickerson  agt  Van  Tine,  I  Sand,  724.)  Is  a  person's 
wakh  exempt  by  law  from  execution  7  In  the  great  multitude  of  cases,  a  watch  is 
carried  for  mere  convenience,  and  the  statute  would  not  preserve  it  for  the  use  of 
the  debtor,  because  though  convenient  it  is  not  necessary.  Under  certain  circum- 
stances a  watch  or  a  dock  may  be  so  necessary  that  when  in  actual  use,  either  of 
them  may  be  within  the  description  of  necessary  household  fumihtre.  For  instance, 
where  a  watch  is  hung  up  for  use  in  the  house  of  a  family  (haviog  no  clock)  whose 
daily  avocations  are  of  sueh  a  nature  that  a  timepiece  is  indispensable.  And  in 
oases  in  which  the  nature  of  a  man's  en^iloyment  is  such  that  a  timepiece  is  necea- 
sary  to  the  prosecution  of  the  business  by  which  be  obtains  a  livdihood,  and  where 
he  uses  his  watch  in  the  business  itselil  Gases  may  occur  in  which  his  business 
cannot  be  done,  or  if  he  be  an  employee,  his  duties  cannot  be  discharged  without  a 
watch.  In  such  case,  his  watch  may  property  be  induded  within  the  terms  **  work- 
ing tools."    {BUtmg  agt  Vandenburgh,  17  Sow.  80.) 

Property  claiaied  at  exeaipt  by  a  married  troman.-— A 

married  woman,  living  and  cdiabiting  with  her  husband,  purchased  goods  upon 
credit  and  moved  them  to  her  residence,  where  she  carried  on  the  millinery  business 
fai  her  own  name ;  it  was  ?wld,  that  these  goods  were  liable  to  an  execution  against 
her  husband  for  his  debt  H  seems  the  3d  section  of  the  act  of  1848,  as  amended 
In  1849  {Laws  <jf  1849,  p.  6S8),  entitled  an  act  for  the  more  effectual  protection  of  the 
property  of  married  women,  does  not  affect  this  case.  {Lovett  agt.  Eobmson,  1 
How,  105.)  Under  the  act  of  April  7th,  1848,  "for  the  more  effectual  protection 
of  the  property  of  married  women,"  the  title  of  the  wife,  during  the  marriage,  to 
her  property  real  and  personal,  and  the  rents,  issues  and  profits  thereof,  remains  the 
same  as  if  the  marriage  had  not  taken  place.    Where  a  married  woman  retains  the 

Ciession,  or  right  of  possession,  of  her  property,  the  fact  that  she  allows  her  hus- 
d  to  have  the  charge  and  management  of  it,  and  to  fiitten  her  swine,  will  not 
entitle  him  to  the  Increase  of  her  animals,  or  the  pork  made  ftom  the  swine,  but 
they  will  bek>ng  to  her.    The  psyment  in  partf  by  tiie  wifsi  and  from  the  rent  and 
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produce  of  her  property,  for  chattels  purchased  by  the  husband,  will  not  vest  in  her 
a  title  to  them.  Where  a  husband  is  permitted  by  his  wife  to  occupy  her  land,  and 
receive  and  dispose  of  the  product^  the  law  will  not,  in  the  absence  of  proof  of  an 
express  agreement  that  she  should  share  in  the  products,  or  that  he  should  account 
to  her,  imply  such  a  contract,  but  will  rather  regard  her  as  having  made  a  gift  of 
the  use  of  the  land  to  the  husband  while  such  occupation  oontinues.  ( Van  SieJUe 
afft.  Van  Sickle^  8  Htno,  265.)  M  deema^  that  a  married  woman  cannot,  since  the  acta 
of  1848  and  1849,  any  more  than  before,  engage  in  trade  and  business,  and  make 
valid  contracts  by  her  own  name  and  on  her  own  account,  even  where  she  has  sep* 
arate  property.  Those  acts  do  no  more  than  to  capacitate  a  manied  woman  to  hold 
as  her  own  a  separate  property,  and  to  dispose  of  it  as  effectually  as  if  she  were 
unmarried.    {SwUzer  agt.  Valentine^  10  Bow.  109.) 

^Vhat  consulates  a  bonsefaolder.— The  family  of  M.,  he  being 
absent  from  the  state,  were  in  the  act  of  moving  to  the  house  of  another,  a  few 
miles  distant,  and  while  on  the  road  in  a  wagon,  their  household  furniture  and  an 
6nly  cow,  were  seized  on  an  execution;  Ac&,  that  the  wife  and  children,  being 
together,  were  still  the  family  of  M.,  and  the  cow  was  exempted  fVom  execution, 
The  consent  of  the  wife,  that  a  cow  or  a  bed  might  be  taken  and  sold  on  execution, 
on  the  officers  releasing  other  articles  not  exempted  by  law,  is  not  valid  or  binding, 
without  special  authority  from  her  husband.  (Woodward  agt  Murray,  18  Johtk 
400.)  A  person  having,  and  providing  for,  a  household,  is  a  "householder,"  within 
the  provisions  of  the  Revised  Statutes  exempting  certain  property  from  sale  on  exe- 
cution ;  and  he  does  not  lose  the  character,  by  temporarily  ceasing  to  keep  house, 
and  storing  his  property,  with  a  view  to  return  to  it  again,  and  renew  housekeeping. 
Wright,  J.  dissented.  A  party  claiming  an  exemption  of  his  property,  under  the 
provisions  of  the  Revised  Statutes,  from  sale  on  execution,  must  show,  affirmatively, 
the  fiicts  which  entitle  his  property  to  such  exemption.  (Gr^n  agt.  3uiherlan4, 14 
Barb.  456.)  The  earnings  of  a  judgment  debtor  for  personal  services,  within  sixty 
days  next  preceding  an  order  under  section  297  of  the  Code,  ordered  to  be  applied 
towards  the  satisfaction  of  the  judgment,  where  it  appeared  that  he  kept  house  and 
had  boarders ;  that  he  was  not  married;  that  he  hired  a  woman  to  take  charge  of 
his  household  affairs ;  that  for  her  services  he  gave  her  her  board,  and  the  board  of 
her  two  cbUdren,  and  clothed  them  |n  part ;  that  he  had  no  means  of  support  excepi 
his  services,  that  he  considered  the  sums  mentioned  as  due  him,  necessary  for  the 
use  of  himself  and  his  housekeeper  and  her  children,  whom  he  claimed  as  his  family. 
His  obligations  to  his  housekeeper  and  her  children  were  of  a  different  character 
than  they  would  be  to  a  wife  and  children — where  it  would  be  his  duty  to  support 
them,  whether  they  rendered  him  any  service  or  not — a  contract  of  a  busiuess  na- 
ture only  existed  between  him  and  the  former.  The  judgment  debtor,  however, 
was  held  to  be  a  "householder;"  and  such  property  of  his  as  is  mentioned  in  2  B. 
8.,  p.  367,  §22,  would  be  protected  against  an  execution.  (Van  VechUn  agt  BaU, 
14  Bow.  436.)  The  fact  of  a  person  being  a  householder  cannot  be  proved  by  rep- 
utation ;  it  is  capable  of  direct  proof.  {Eaatman  agt.  Catwdlj  8  Bow.  75.)  A  man 
and  his  daughter,  (the  wife  and  mother  being  dead,)  who  live  together,  are  Sk  family. 
And  where  there  is  a  debt  due  to  the  father,  which  it  appears  la  necessary  for  the 
support  of  his  family,  the  creditor  cannot  readi  it  on  proceedings  supplementary  to 
execution.    {Cox  agt  Siaffbrdy  14  Bow.  619.) 

Claim  of  exemption  to  gain  time  on  tale.— Where  a  party, 
whose  property  was  levied  on  by  execution,  objected  to  the  sale,  on  the  ground  that 
the  property  was  exempt  from  execution,  but  he  afterwards  turned  out  the  property 
to  the  sheriff,  to  be  sold  at  a  ftiture  day :  hM]  that  this  was  nothing  more  than  a 
claim  of  exemption,  in  order  to  gain  time;  that  the  sheriff,  in  subsequently  selling 
the  property,  acted  under  a  claim  of  authority  given  by  law,  and  not  under  an 
authority  given  by  the  party;  and  that  an  abuse  of  his  authority,  by  the  sheriff, 
made  him  a  trespasser  ah  iniiio.    {Oamrick  agt  Myers,  14  Barb.  9.) 

Satisfaction  of  Jndgment* — The  docket  of  a  judgment,  rendered  in  any 
court  of  record,  may  be  cancelled  and  discharged  by  the  derk  thereof,  upon  filing 
with  him  on  ackno^edgment  of  satisfaction,  signed  by  the  party  in  whose  favor 
such  judgment  was  obtained,  or  by  his  executors  or  administrators,  duly  authenti- 
cated as  hereinafter  directed.  Such  acknowledgment  shall  be  made  before  the  clerk 
or  some  judge  of  HnA  court  in  whidi  the  Judgment  was  rendered,  or  before  wraa 

SO 
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Judge  of  the  ooontj  courts,  or  commiasioaer  of  deedfl^  who  iha]l  certify  that  the  party 
makiiig  the  same  was  knowo,  or  was  made  kaowc,  to  such  ofQeer,  bj  competent 
proof  (Aa  anunded  1834,  eh,  262.)  Such  adcoowledgment  may  also  be  made  by 
the  attorney  on  record,  of  the  party  in  whose  lavor  the  same  was  rendered,  within 
two  years  after  the  filing  of  the  record  of  such  Judgment,  in  the  same  manner,  and 
with  the  like  effect,  as  S  made  by  sooh  party  himself:  but  each  satisiaGtion  shall  not 
be  conclusive  against  the  party  in  whose  favor  the  judgment  was  rendered,  in  re- 
spect to  any  person  to  whom  actual  notice  of  the  revocalion  of  the  authority  of  sudi 
attorney  shall  have  been  given,  before  any  payment  on  such  Judgment  shall  have 
been  made,  or  before  any  purchase  of  propexW  bound  by  such  judgment,  shall  have 
been  effected.  In  case  the  party  in  whose  favor  a  judgment  has  been  or  ^aU  be 
rendered  in  any  court  of  record,  reside  out  of  this  state,  2ie  dodcet  of  such  judgment 
may  be  cancelled  and  dischsrged  by  the  cleric  thereof,  upon  filing  with  him  an  ac- 
knowledgment of  satisfaction^  signed  by  such  party  or  by  his  executors  or  adminis- 
trators, and  acknowledged  before  either  of  the  officers  before  whom  conveyances  of 
real  estate  may  now  be  acknowledged  or  proved,  by  persons  residing  or  being  out 
of  this  state.  (18S4,  eh.  262,  6  1.)  In  all  cases  of  acknowledgment  of  satisfaction 
of  judgments,  by  virtue  of  a  letter  of  attorney,  or  other  instrument  containing  a 
power  to  acknowledge  satisfaction,  such  letter  or  instrument  shidl  be  acknowledged 
by  the  party  executing  the  same,  or  proved  bv  a  subscribing  ^tness  thereto  in  the 
manner  prescribed  bv  law,  before  the  derk  or  the  court  in  which  the  judgmeot  has 
been  rendered,  or  before  efther  of  the  officers  before  whom  conveyance  of  real  estate 
may  now  be  acknowledged  or  proved,  and  such  letters  of  attorney  or  other  instru- 
ments shall  be  filed  with  such  derk  with  the  satisfaction  piece.  {SamCf  cA.  §  2.) 
When  payment  of  the  Judgment  is  made,  satisfaction  thereof  shall  be  aclow^wleaged 
by  the  attorney  or  pUuntifTl^ceiving  the  amount,  on  payment  <^  the  fees  by  the  de- 
fendant When  an  execution  issued  upon  any  Judgment,  shall  be  returned  satisfied, 
in  whole  or  in  part,  such  Judgment  shall  be  deemed  satisfied  to  the  extent  of  Uie 
amount  so  returned  as  having  been  collected  on  such  execution,  unless  such  return 
be  vacated  by  the  court  And  upon  any  execution  beinff  so  returned,  the  derk  of 
the  court  shall  enter  in  the  docket  of  such  Judgment,  the  fact  that  the  amount  stated 
in  such  return  to  have  been  levied,  hss  been  collected.  Whenever  any  judgment 
or  decree  shall  be  reversed,  vacated  or  satisfied  of  record,  the  certificate  of  the  derk, 
register  or  assistant  register  of  the  courts  with  whom  said  Judgment  was  rendered 
or  decree  was  entered  of  that  fact  under  his  seal  of  office,  shall  be  suffident  author- 
ity on  being  filed  with  the  derk  of  any  county  with  whom  such  Judgment  or  decree 
may  have  been  duly  docketed,  to  discharge  and  cancel  such  dodcet  thereof;  for 
which  certificate  the  ofllcer  famishing  the  same  shall  be  entitled  to  charge  twelve 
and  a  half  cents.  (18U,  cIL  104,  $  6.)  (2  il  A  4(A  <cl  609,  gg  20,  21,  22,  23,  24, 
25,  26,  and  27.) 

Wben  party  nay  be  coin|»elled  to  acknowledge  §atit« 
faction. — When  Judgment  is  fVdly  paid,  and  the  plaintiff^  on  application  of  the 
defendant,  refuses  to  acknowledge  satisfaction,  the  court  will  compel  him  to  enter 
satisfaction  at  his  own  expense,  and  to  pay  the  costs  of  the  motion  fijr  that  purpose. 
(Brigg9  agt  IThompiont  20  John.  294.) 

Wken  exeentlon  coaaldered  pald^  in  la¥r«— Where  a  sheriff 
had  two  executions  against  the  same  detodant,  and  collected  from  his  property 
sufiident  to  pay  the  flnt  execution  in  fUll,  and  the  other  in  part,  and  then  another 
creditor  of  the  defendant  obtained  an  order  of  this  oourt  forbidding  the  sheriff  to  pay 
over  the  money  until  a  decision  of  a  motion  to  set  aside  proceedings,  which  was 
afterwards  denied,  it  was  held  that  the  plaintiff  in  the  first  execution  was  not  en- 
titled to  an  order,  that  the  sheriff  apply  thereon,  of  the  moneys  in  his  hands,  a  sum 
sufficient  to  (pay  the  interest  on  the  amount  directed  to  be  coUeoted,  while  the  order 
wss  in  force.  When  a  sum  was  received  by  the  sheriff  sufficient  to  pay  the  first  ex- 
ecution, it  was  in  law  paid ;  and  the  balance  in  his  hands  the  law  at  onoe  appropri- 
ated upon  the  second  execution,  whereby  it  was  paid i^ro  tanto,  [Gray  agt  GrU- 
woid,  7  Haw.  44.) 

Wben  payment  by  a  snrety  dlicharffeg  Jadyment 
ayalnst  debtor«-^Where  a  note  given  by  a  judgment  debtor  and  a  surety, 
for  the  amount  of  and  as  eollateral  to  the  judgment,  nas  been  put  in  Judgment  and 
ooUeoted^f  the  surety,  the  first  Judgment  beoomea  thereby  extinguish^  and  no 
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effectual  sale  on  an  exeeatioD  iflsued  preYionsly  to  the  pajment  of  the  second  Judg- 
ment can  thereafter  be  made  of  the  real  estate  of  the  Judgment  debtor.  The  sheriff's 
heBf  on  an  execntion,  are  no  part  of  a  Judgment,  but  are  merely  incident  to  it ;  and  if 
the  judgment  is  paid,  it  cannot  be  enforced  solely  to  collect  such  fees.  {Ora/t  agt 
Marrm,  U  K.  T.  Btp.  456.) 

When  §att8tactioB  will  be  vaeateA  and  nenrexecntion 

•rdered*— Wbere  satisfaction  of  a  judgment  was  produced  hj  a  sale  under  an 
execution,  of  real  estate  suppoaed  to  belong  to  the  defendant  in  the  execution,  and 
it  subsequently-  turned  out  that  he  had  no  title  to  the  lands  sold,  and  that  none  was 
obtained  by  the  purchaser,  an  order  of  the  supreme  court,  vacating  the  satisfaction 
and  authorizing  a  new  execution,  waa  al&rmed  in  the  court  of  appeals,  Oct  1858t 
[Suydam  agt  MoUteiL) 

When  attorney  no  antliority  to  ditcharve  Indgment*-* 

An  ctUomey^a  amihority  under  his  simple  retainer,  should  be  held  as  between  the 
plaintiff  and  defendant,  not  to  allow  him  to  tatiafy  the  judgmad,  exoept  upon  oehMl 
payment  in  money  of  (he  fuU  amowU.  The  attorney  for  the  plaintiff  in  this  case, 
and  the  defendant*  both  acting  in  good  faith,  as  to  the  supposed  authority  of  the 
attorney,  under  his  general  retainer,  to  receive  payment  uid  discharge  the  judg^ 
ment,  by  a  satisfaction  piece  within  two  yean  from  the  entry  ^  judgment, 
■ettlCNl  the  judgment  in  this  shape:  The  attorney  made  an  agreement  with 
the  defendant,  under  which  the  defendant  deUvered  bo  the  attorney  a  quantity  of 
liquors,  amounting,  as  they  valued  them,  to  a  large  portion  of  the  judgment,  and 
paid  the  balance  of  the  judgment  in  money,  and  the  attorney  executed  and  acknowl- 
edged  a  satisfaction  piece  of  the  judgment,  as  upon  payment  in  full ;  upon  which 
the  Judgment  was  discharged  of  record.  Hie  attorney  immediately  shipped  the 
liquors  to  the  plaintiff,  at  his  residence  in  another  state;  but  the  plaintiff  refused' 
to  receive  them,  and  repudiated  the  arrangement  as  unauthorized;  and  (as  is  too 
frequently  the  case)  the  attorney  being  insolvent,  the  plaintiff  moved  to  vacate  the 
satisfaction  of  the  Judgmenti  which  waa  granted.  (Leuria  agt  Woodn^,  16  Eaw. 
539.) 


Chafteb  XL — Prooeeding$  supplementary  to  the  eocectUion, 

SxcnON  292.  Whm  exectition  reiumed  umaiUfiedj  ordir  for  dis^ 

covery  of  property  (Mowed,    Also^  when  judgment 
debtor  refuses  to  apply  property  to  satisfy  jud^/* 
ms9U.  Manner  of  proceeding  to  examine  judgrnerit 
debior, 
29S.  Any  dd4or  may  pay  execution  against  his  creditor. 

294.  Moaminatiion  ofd^tors  of  judgment  deUor,  or  of  those 

having  property  belonging  to  him. 

295.  Witness  required  to  testify. 

296.  Compelling  party  or  witnesses  to  attend.    Examina- 

turns  when  to  be  on  oath. 

297.  Judge  may  order  property  to  be  applied  on  execution. 

298.  Judge  may  appoint  receiver^  and  prohibit  transfer^ 

JkCf  of  property. 

299.  Proceedings  upon  claim  of  another  party  to  property^ 

or  on  denial  of  indebtedness  to  judgment  debtor. 
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Section  300.  Reference  hy  judge. 

801.  Costs  of  proceedings^ 

802.  Disobedience  oforder^  how  punished. 

§  292.  When  execution  relumed  unsaiisfied^  order  for  discovery  of 
property  allowed.  Also  when  judgment  debtor  refuses  to  apply  prop- 
erty  to  satisfy  judgment.  Manner  of  proceeding  to  examine  judgment 
debtor. 

When  an  execution  against  property  of  the  judgment  debtor, 
or  of  any  one  of  the  seyeral  debtors  in  the  same  judgment,  issued 
to  the  sheriff  of  the  county  where  he  resides  or  has  a  place  of 
business,  or,  if  he  do  not  reside  in  the  state,  to  the  sheriff  of  the 
county  where  a  judgment  roll,  or  a  transcript  of  a  justice's  judg- 
ment, for  twenty^five  dollars  or  upwards^  exclusive  of  costs,  is 
filed,  is  returned  unsatisfied  in  whole  or  in  part,  the  judgment 
creditor,  at  any  time  after  such  return  made,  is  entitled  to  an 
order  from  a  judge  of  the  court,  or  a  county  judge  of  the  county 
to  which  the  execution  was  issued,  or  a  judge  of  the  court  of 
common  pleas  for  the  city  and  county  of  New-York,  when  the 
execution  was  issued  to  such  city  and  county,  requiring  such 
judgment  debtor  to  appear  and  answer  concerning  his  property, 
before  such  judge,  at  a  time  and  place  specified  in  the  order, 
within  the  county  to  which  the  execution  was  issued.  After  the 
issuing  of  an  execution  against  property,  and  upon  proof  by 
affidavit,  of  a  party  or  otherwise,  to  the  satisfaction  of  the  court, 
or  a  judge  thereof,  or  county  judge,  or  any  judge  of  the  court  of 
common  pleas  for  the  city  and  county  of  New- York,  that  any 
judgment  debtor,  residing  in  the  county  where  such  judge  or 
officer  resides,  has  property  which  he  unjustly  refuses  to  apply 
towards  the  satisfiustion  of  the  judgment,  such  court  or  judge 
may,  by  an  order,  require  the  judgment  debtor  to  appear,  at  a 
specified  time  and  place,  to  answer  concerning  the  same ;  and 
such  proceedings  may  thereupon  be  had  for  the  application  of 
the  property  of  the  judgment  debtor  towards  the  satisfaction  of 
the  judgment  as  are  provided  upon  the  return  of  an  execution. 
Whenever  it  shall  satisfistctorily  appear,  by  affidavit,  to  a  justice 
of  the  supreme  court,  that  such  county  judge,  or  judge  of  said 
court  of  common  pleas,  is  incapacitated  from  acting  in  any  of 
the  proceedings  whatever,  herein  authorized,  from  any  cause  or 
causes  whatsoever,  such  justice  of  the  supreme  court  shall  have 
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the  same  powers  and  anthoritj,  in  all  cases  whatever,  as  are 
herein  conferred  upon  him  as  to  cases  of  judgments  in  the 
supreme  court.  On  an  examination  under  this  section,  either 
party  may  examine  witnesses  in  his  behalf  and  the  judgment 
debtor  may  be  examined  in  the  same  manner  as  a  witness.  In. 
stead  of  the  order  requiring  the  attendance  of  the  judgment 
debtor,  the  judge  may,  upon  proof  by  affidavit  or  otherwise,  to 
his  satisfaction,  that  there  is  danger  of  the  debtor's  leaving  the 
state,  or  concealing  himself  and  that  there  is  reason  to  believe 
he  has  property  which  he  unjustly  refuses  to  apply  to  such  judg- 
ment^ issue  a  warrant  requiring  the  sheriff  of  any  county  where 
such  debtor  may  be,  to  arrest  him  and  bring  him  before  such 
judge.  Upon  being  brought  before  the  judge,  he  may  be  exam- 
ined on  oath,  and  if  it  then  appears  that  there  is  danger  of  the 
debtor  leaving  the  state,  and  that  he  has  property  which  he  has 
unjustly  refused  to  apply  to  such  judgment,  ordered  to  enter  into 
an  undertaking  with  one  or  more  sureties,  that  he  ^vill  from  time 
to  time  attend  before  the  judge  as  he  shall  direct,  and  that  he 
wiU  not,  during  the  pendency  of  the  proceedings,  dispose  of  any 
portion  of  his  property  not  exempt  from  execution.  In  default 
of  entering  into  such  undertaking,  he  may  be  committed  to  prison, 
by  warrant  of  the  judge  as  for  a  contempt  No  person  shall,  on 
examination  pursuant  to  this  chapter,  be  excused  from  answering 
any  question  on  the  ground  that  his  examination  will  tend  to  con- 
vict him  of  the  commission  of  a  fraud ;  but  his  answer  shall  not 
be  used  as  evidence  against  him  in  any  criminal  proceeding  or 
prosecution. 
Jrnrlfdlctioii  to  entertalBi  tliete  proeeedings«^The  power  to 

entertain,  continue  and  conduct  supplementary  proceedingSi  under  section  298,  &c., 
of  the  Code,  is  a  mere  statute  autboritj— conferred  not  upon  the  supreme  court,  but 
upon  the  judges  as  separate  judicial  officers,  and  must  be  strictly  pursued.  After 
the  proceedings  have  been  duly  instituted,  the  jurisdiction  of  the  judge  must  remain 
until  the  examination  of  the  debtor  is  completed,  and  aU  orders  made  by  the  judge 
in  respect  to  the  property  of  the  judgment  debtor  or  otherwise,  MefuUy  executed. 
The  receiver,  too,  is  subject  to  the  order  of  the  judge.  And  the  judge  has  control 
over  the  assets  in  the  hands  of  the  receiver,  so  as  to  charge  them  with  the  costs  of 
the  proceedings  under  section  301,  although  no  order  for  oo&ts  may  have  been  made 
at  the  time  of  the  appointment  of  the  receiver.  ( Wetlber  agt  BbUfiSf  13  How,  382.) 
In  an  action  In  the  nature  of  a  former  creditor's  bill,  where  the  amount  of  the  judg- 
ment which  the  plaintiff  seeks  to  recover,  or  the  matter  in  dispute,  is  less  than  $100, 
the  court  have  no  jurisdiction ;  the  complaint  must  be  dismissed.  Neither  the  con- 
stitution nor  the  Code  have  changed  the  law  in  this  respect  {ShqKird  agt.  Walker^ 
1  How.  46.)  It  is  no  objection  to  proceedings  on  examination  of  a  judgment  debtor, 
after  the  return  of  an  execution  unsatisfied,  that  another  execution  has  been  issued 
and  levied  on  personal  property,  unless  it  is  quite  clear  that  the  levy  will  eventuate 
m  the  satisfaction  of  the  judgment    {Sale  agt  Lawson^  4  Sand.  718.)    In  proceed- 
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ingfl  sapplementarj  to  exectition,  the  29Sd  •eetioii  of  the  Code  reqmrei  the  creditor 
to  first  issue  his  execution  in  aU  cases.  If  he  fails  to  reach  the  dolor's  propertj  by 
that  means,  he  may,  under  the  first  subdiylsion  of  that  section,  upon  the  return  of 
the  execution  unsatisfied,  ha^e  an  order  requking  the  debtor  to  subsait  to  an  exam- 
ination for  the  purpose  of  dlsoovering  his  propertj.  Under  the  2d  subdiTision,  i( 
after  the  execution  has  been  issued  and  before  it  is  rsturned,  theereditor  can  proTe, 
to  the  satisfaction  of  the  judge,  thai  the  debtor  has  property  not  subject  to  lery,  or 
which  is  BO  kept  by  the  debtor  that  it  cannot  be  clearly  identified,  and  wi^  ordl- 
naiy  diligence  reached  by  execution,  the  oreditor  may  ba^e  the  same  order,  upon 
which  the  same  proceedings  mKj  be  had  as  are  giren  on  tiie  return  of  the  execu- 
tion. But  where  It  appears  that  a  defendant  in  an  execution  not  returned  is  in  pos- 
session and  occupation  of  a  fium  of  land,  with  stock  and  faming  implements  there- 
on, which  he  claims  belong  to  his  wife,  the  creditor  has  no  authority  to  institute 
these  summaiy  proceedings  under  the  292d  section.  He  must,  under  su^  droum- 
stances^  first  exhaust  his  remedy  by  execution ;  because  the  property  is  tangible, 
and  affords  unequiyocal  evidence  of  title  and  possession.  Where  the  fkcts  disdosed 
by  the  affidavit  of  the  creditor  are  not  such  as  to  make  a  case  within  the  statute^ 
the  officer  acquires  no  jurisdiction  over  the  subject  matter :  and  the  y<duntary  ap- 
pearance and  examinf^on  of  the  defendant  cannot  give  him  jurisdiction.  {SackeU 
agt  Newtonf  10  ffow,  660.)  An  order  in  supplementary  prooeedings,  for  the  exam- 
ination of  the  debtor,  fta,  may  be  properly  granted  by  an  officer  at  dumhers.  The 
theory  of  proceedings  supplementary  to  execution,  which  are  special  in  their  char- 
acter, is,  to  afford  the  oraditor  a  speedy  and  efficient  remedy  against  a  dishonest 
debtor.  And  they  are  to  be  controlled  by  the  officer  before  whom  they  were  insti- 
tuted. (Hulsavtr  agt.  F»2m,  11  Bow,  446.)  An  execution  may  be  issued  by  leave 
of  the  court  after  five  years  fh>m  the  entry  of  judgment ;  but  there  is  no  provision 
for  applying  to  the  court  for  leave  to  issue  an  order  in  proceedings  supplementary 
to  execution.  The  courts  as  such,  is  not  authorized  to  entertain  these  proceedings 
at  an.  The  order  must  be  made  only  by  a  judge  of  the  court  or  a  county  judge. 
(MiUer  agt.  Hossman^  16  How.  10.)  By  statute  an  execuUtm  is  to  be  returnable  with- 
in sixty  days,  and  the  plaintiff  has  no  power  to  issue  oite  returnable  within  any 
number  of  days  less  than  sixty ;  nor  can  he  compel  a  sheriff  to  make  his  return  to 
one,  until  the  sixty  days  have  fhlly  expired,  where  a  sheriiTs  return  to  an  exe- 
cution is  made  at  the  scflicitation  and  upon  the  request  of  the  plaintiff  or  his  attor- 
ney, before  the  expiration  of  the  sixty  days  within  which  it  is  returnable,  the  return 
thus  procured,  upon  which  supplementary  proceedings  are  founded,  is  to  be  regard- 
ed as  the  act  of  the  party,  and  not  the  ofBdal  act  of  the  iftieriff,  aad  the  supple- 
mentary proceedings,  founded  upon  such  return,  will  be  set  aside,  (Spencer  agt. 
Cuyler,  17  Bow,  167;  and  see  fbrqueharson  agt.  XimJbdOj  18  Bow.  S3.)  Where  the 
defendant  in  an  order  in  proceedings  supplementary  to  execution,  in  the  first  judi- 
cial district,  was  required  to  appear  before  the  said  justice,  (naming  him,)  or  one  of 
ike  other  justices  of  As  said  supreme  courtf  and  the  defendant  appear^  before  thesud 
justice  first  named,  on  the  return  day,  and  an  order  of  reference  was  made  without 
objection  to  any  irregularity  in  the  order;  hddf  assuming  that  the  clause  in  the 
order  to  appear  before  one  of  the  other  justices^  ftc,  was  an  irregularity,  it  could 
not  affect  the  substantial  rights  of  the  party:  the  clause  was  mere  surplusage; 
and  especially  that  the  party  could  not  set  up  tne  objection  by  plea  or  demurrer  in 
another  action.  The  supplementary  proceeding  under  section  292  st  seq.  of  the  Code, 
is  a  prooeeding  in  an  action  to  enforce  a  judgment.  It  is  not  a  special  proceeding 
within  section  3  of  the  Code.  The  true  sense  and  interpretation  of  the  27th  section 
of  the  Code,  appears  to  be  this  :  A  proceeding  commenced  in  the  first  judiciai  dis- 
trict by  anj  judge  competent  to  institute  it  therein,  may  be  coniinuMtim  sut^  district, 
before  any  odier  judge  competent  to  have  commenced  it.  The  case  of  The  Knicker- 
bocker Bank  (19  Barb.  602,)  is  authority  decisive  that  the  title  of  an  order  as  made 
and  entitled  at  special  <0rm,  while  the  judge  was  actually  engaged  in  a  trial,  in  an 
interval  of  it,  Is  authorised  and  regular,  although  the  order  is  one  properly  and  ordi- 
narily made  at  chambers.  When  a  judge  directs  process  (attachment,  Jkc.,)  to  issue, 
and  has  jurisdiction,  and  when  any  judge  of  the  same  oourt,  who  is  found  at  the 
place  designated,  on  the  day  specified  for  appearance,  has  jurisdiction,  when  place 
and  time  are  distinctly  pointed  out  in  such  process,  the  mere  fact  that  the  party  is 
to  be  brought  before  the  judge  when  holding  a  court  at  special  term  instead  of  be- 
fore the  judge  at  chambers,)  does  not  render  the  proceeding  or  process  void. 
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(DressertgL  VanPdIt  l^Bbw.  19;  and 9eeP^rederiek9igt, Decker, ISBno.  96.)  Thejudge 
before  whom  prooeediDgaBopplementarf  to  ezeeatioDf  under  section  293  of  the  Code, 
are  pending,  hag  no  power  to  order  a  cammissian  to  be  isroed  for  the  examination  of 
witneasee  residing  out  of  the  itate,  to  take  teitimonj  to  bensed  on  such  proceedingB. 
{Graham  agt.  CoBmr%  14  ffaw.  62.)  The  court  has  the  inherent  power^  in  a  general 
sense,  of  punishing,  as  a  eoiUempt,  diaobedlenee  to  orders  made  hj  Judges  4nU  of  court 
It  is  a  power  essential  to  the  efficacious  existence  of  a  judicial  tribunal.  This  power 
has  not  been  taken  away  fh>m  th^  court  by  any  proyisions  of  the  Code  relating  to 
eupplemefUary  proceedinge.  On  the  contrary,  the  Code,  in  tfaeseetiona  in  reference 
to  these  prooeedinga,  plainly  recognises  such  power.  ( Wicker  agt  Dressery  13  Bow, 
331.)  Under  the  first  clause  of  the  292d  section  of  the  Code  of  1849,  a  county  judge 
has  the  same  power  to  appoint  a  refbree  as  is  possessed  by  a  judge  of  tiie  supreme 
court.  (^Oonwof  agt  EOdnm,  9  Barb,  378.)  The  recorder  of  the  dty  of  Troy  has 
juiisdicUott  in  prooeedinga  supplementarf  to  execution,  in  actibns  commenced  in 
the  supreme  oourt.    (ffayner  agt  Jamee,  IT  ^.  T,  A  316.) 

JBxainliuitiOBi  of  tlie  IndgmeBt  debtor.— In  proceedings  supple- 
mentary to  execution,  under  section  292,  it  is  not  necessary  that  the  debtor  himseif 
should  be  examined  on  oa&i  concerning  his  property.  The  section  allows  the  credi- 
tor an  order,  (after  the  return  of  execution  unsatisfied,)  "  requiring  such  judgment 
debtor  to  appear  and  answer  concerning  his  property."  This  is  simply  a  prorision 
to  bring  him  before  the  judge.  The  examtnaium  as  to  the  property  of  the  judgment 
debtor,  may  be  made  by  examination,  under  oath,  of  witnesses,  or  of  the  debtor  as 
a  witness^  or  both,  or  either  of  them.  (Oravee  agt  Lake^  12  How.  38.)  On  an  order 
to  show  cause  why  a  judgment  debtor,  in  proceedings  supplementaxy  to  execution, 
should  not  be  punished  for  contempt  in  refta^g  to  answer,  or  in  not  answering  sat- 
isfactorily, a  question  as  to  the  amount  and  nature  of  incumbrances  on  his  property 
some  six  months  previous  to  such  examination.  Hetd^  that  such  question  was  not 
necessarily  within  his  power  to  answer.  And  an  answer  given,  in  substance,  that 
he  is  unable  to  give  the  information  sought  by  the  question,  is  not  necessarily  eva- 
sive, or  a  refusal  to  comply  with  the  order.  The  question  does  not  look  to  a  dis- 
oovery  of  property,  but  to  a  discoveiy  of  inoumbraooee  on  it.  And  he  may  not  be 
bound  in  this  proceeding  to  discover  those  incumbrances.  That  will  depend  on  the 
form  of  the  or^nal  order.  ( Wtcker  agt  Dreeaer,  14  Hew,  465.)  Hie  object  of  the 
examination  is,  to  ascertain  whether  the  debtor  has  any  property  subject  to  or  ex- 
empt from  execution,  which  ought  to  be  applied  to  the  plaintifTs  claim.  He  is  re- 
quired to  appear  and  answer  **  oonoeming  his  property,"  that  is,  the  property  be- 
longing to  him  at  the  time  of  the  examination,  or  bound  by  the  judgment;  and 
eveiy  question  tending  to  throw  light  on  that  subject  is  pertinent  It  is  not  suffi- 
ddnt  that  the  defendant  answer  generally  that  he  has  no  property:  the  plaintiff 
may  prosecute  his  inquiries,  notwithstanding  such  an  answer.  If  the  defendant  is 
in  possession  of  any  property,  the  plaintiff  may  ask  when,  and  where,  and  how  he 
obtained  the  possession,  and  on  what  terms  be  new  holds  it  If  the  defendant  is 
not  in  the  possession  of  any  property,  he  may  be  asked  whether  he  had  any,  or  was 
interested  in  any,  a  short  time  previous  to  the  judgment,  and  what  has  become  of 
it;  and  if  he  answer  that  he  has  sold  It  absdutely,  he  may  be  adced  what  was  the 
consideration  of  the  sale,  and  what  has  become  of  the  proceeds,  so  as  to  ascertain 
whether  any  portion  of  them  is  In  hUi  hands,  or  due  to  him.  But  if  it  appear  that 
he  has  not  in  his  possession,  or  under  his  control,  any  portion  of  such  proceeds,  the 
inquiry  respecting  such  property  or  its  proceeds  can  go  no  farther.  There  is  in  such 
case  nothing  for  the  creditor  to  receive.  If  the  answers  to  the  questions  throw  any 
doubts  a9  to  the  bona  fidee  of  the  sale,  the  examination  may  be  thorough  on  that 
point;  as  a  ISraudulent  transfer  of  property  may  not  afford  any  protection  against  a 
creditor.  {Green  agt  Hicks,  I  Barb.  Chan,  R,  316,  317.)  It  is  impossible  to  lay 
down  any  particular  rules  on  this  subject,  which  shall  be  universally  applicable,  fur- 
ther than  this,  that  the  whole  examination  must  have,  for  its  single  object,  to  ascer^ 
tain  whether  there  is  any  property  of  the  debtor  which  ought  to  be  applied  to  the 
payment  of  the  plaintiff's  daim ;  and  the  extent  of  the  inquiry,  in  each  particular 
case,  must  be  left  to  the  good  sense  of  the  offioer  under  whose  direction  it  takes 
place,  having  in  view  this  general  object  An  important  alteration  was  made  in 
this  2 9 2d  section,  in  the  last  amendment  of  the  Code ;  It  is,  that  in  an  examination 
under  it  either  party  may  examine  witnesses  in  his  behalf^  and  the  judgment  debtor 
may  be  examined  in  the  same  manner  as  a  witness.    He  may,  therefore,  be  exam- 
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ined  in  his  own  behalf  on  the  lo^eot  maitor  of  tho  diraot  examination,  his  ezamin- 
tion  and  cross-examination  being  Uable  to  be  rebntted,  as  prorided  in  sections  393 
and  395.  The  witness,  therefore,  must  answer  whether  he  purchased  any  of  the 
furniture  of  the  house  in  which  he  now  resides :  and  he  will  have  ample  <^portunitj 
on  his  cross-examination,  if  not  before,  to  explain  ail  the  particulars  in  relation  to  it. 
And,  in  the  f\iture  conduct  of  the  exsminatkm,  the  counsel  on  both  sides  will  be 
governed  bj  the  rules  herein  above  laid  down.  Fer  If  a8ov,  J.  {her€y  agt.  Malse^f 
1  Duer^  &90 )  The  examination  is,  in  its  nature  and  effect,  an  answer  to  the  com* 
plaint ;  and,  as  it  is  taken  orally,  great  Uberalitj  should  be  allowed  in  correcting 
errors  aod  mistakes;  which  should  be  done  by  a  supplemental  statement,  leaving 
the  original  unaltered.  (  Carmmg  agt  Toeihar^  6  ifots.  16.)  Where,  on  the  examination 
of  a  judgment  debtor,  under  prooMdings  supplemental  to  execution,  it  appears  thaf 
he  is  in  possession,  avowedly  as  the  sgent  of  a  third  person,  of  property  claimed  by 
such  person  under  a  paper  title  apparently  good,  it  is  improper  to  order  a  delivery 
of  the  property  to  the  receiver.  The  proper  remedy  is  for  the  receiver  to  bring  an 
action  against  the  claimant  to  test  the  questkm  of  ownership.  {RodnnoM  agt  Utmry^ 
17  }f,  Y.  R  482.) 

A  tubfitilHte  for  a  creditor's  bill«— The  proceeding  under  this 
chapter  is  regarded  as  a  substitute  for  the  creditor's  bill  under  our  former  system, 
and  the  rules  settled  in  reference  to  proceedings  under  these  bills  may  be  regarded 
as  controlling  when  not  essentiaUy  altered  by  the  Code  or  the  practice  under  the 
Ck)de.  (Orr's  Case,  3  Abb.  456 ;  see  Griffin  agt  Ihmmgwit,  2  Duer,  658.)  The  is- 
suing of  s  eeooni  execution  is  not  a  waiver  of  supplementary  proceedings  oommenced 
against  the  defendant,  after  the  return  ofthe  first  executioii  unsatisfied.  A  similar 
practice  was  authorized  by  the  late  oourt  of  chancery,  after  filing  a  creditor's  bill 
{iMundahL  agt  FeUarmam,  11  How.  528;  sm  Todd  agt  Cook,  4  Somd.  694  ;  Mi3kr 
agt  Roeamam^  15  How,  10.)  It  eeeme,  that  by  the  scope  and  operation  of  the  468th 
section  ofthe  Gode^  the  former  judgment  creditor's  suit  under  the  Revised  Statutes, 
"  to  compel  the  discovery  of  any  property  or  thing  in  action  belonging  to  the  de- 
fendants," is  repealed  or  superseded ;  and  that  section  292  providing  for  proceedings 
supplementary  to  execution,  is  substituted  therefor.  But  this  does  not  reach  an  ac* 
tbn  brought  by  a  judgment  creditor  to  set  aside  an  assignment  made  by  his  judg* 
ment  debtor,  as  fraudulent  and  void,  as  against  creditors.  Such  an  action  is  entirely 
different  in  its  olject  ftom  that  primarily  sought  by  the  institution  of  supplementary 
proceedings,  or  by  a  mere  creditor's  bilL  Where  the  plaintiff  had,  as  a  judgment 
creditor,  oommenced  proceedings  supplementary  to  execution,  against  the  defend- 
ants; and  subsequently  commenced  an  action  against  the  same  defendants  to  set 
aside  an  assignment  made  by  one  of  the  defendants  to  another  defendant,  as  fraudu- 
lent and  void ;  htidy  on  motion  to  compel  the  plaintiff  to  elect  between  the  two  pro* 
ceedings,  and  to  proceed  in  one  only,  that  the  motion  must  be  denied.  Being  doubt- 
fyil  whether  under  any  circumstances  this  would  be  the  proper  course,  to  compel  a 
plaintiff  to  elect  between  a  valid  and  invatid  proceeding.  {Taylor  agt  iVrsse,  15 
How,  417.)  A  creditor's  suit  can  be  maintained  by  judgment  creditors  on  their  own 
account  and  for  their  exclusive  benefit,  after  a  receiver  of  the  debtor's  property  in 
supplementary  proceedings  has  been  appointed*  to  set  aside  as  fraudulent  and  de- 
clare void  a  mortgage  previoualy  given  by  the  judgment  debtor  upon  his  real  estate, 
and  to  secure  the  proceeds  of  the  debtor's  property  to  the  satisfiiction  of  their  judg- 
ments, where  their  judgments  were  recovered  and  became  a  lien  on  such  real  estate 
of  the  debtor  |>nor  to  &e  appointment  of  the  receiver.  And  hirther,  the  plaintiflii 
have  a  right  to  take  the  position,  snd  to  maintain  the  action  upon  the  ground  that 
the  receiver  will  not,  or  neglects  to  act  hn  the  premises ;  and  the  receiver  is  prop- 
erly made  a  party  defendant  in  such  an  action,  li  oeeme  that  the  plaintiffs  could 
not  maintain  such  an  action  where  dU  their  judgmenu  were  recovered  against  the 
debtor  and  docketed  after  the  pn^rty  had  passed  into  the  receiver's  hands.  ( Gere 
agt  DtbUe,  1 7  How.  81.)  Where  a  eofnpkUnt  in  the  nature  of  a  judgment  creditor's 
bill,  does  not  allege  that  an  execution  has  been  issued  to  the  sheriff  of  the  county 
where  the  defendant  resides,  or  if  he  do  not  reside  in  the  state,  to  the  sheriff  of  the 
county  where  the  judgment  roll  is  filed,  and  its  return  unsatii^ed,  such  a  complaint 
is  entirely  insufficient  to  authorise  an  order  under  section  292  of  the  Code,  for  the 
appointment  of  a  receiver,  ftc    {OampbM  agt  Iheier,  16  How,  276.) 

To  urtaat  caset  lliit  section  applies* — ^The  provisions  of  the  Code, 
(g  292,)  in  regard  to  proceedings  supplementary  to  execution,  are  not  applicable  to 
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Judgmento  ogaiMl  cofp€iralion8.  That  section  eridetitly  refen  ezdusiTely  to  a  judg- 
ment  againsi  natural  persona,  who  have  or  are  capable  of  having  a  ruidenct,  in  the 
common  acceptation  of  that  term.  Resort  must  still  be  had  against  corporations  in 
such  cases,  to  the  remedies  prescribed  by  the  ReTiaed  Statutes  against  corporations, 
(2  R,  3.  463,)  which  are  stiU  in  force— being  preserved  bj  section  411  of  the  Code. 
{Htnd»  agt.  Iftagara  FaUs  ER  Co,,  10.  ifou?.  487.)  An  order,  under  section  292  of 
the  Ckxle,  that  a  judgment  debtor  apply  property  towards  the  satisfaction  of  the 
judgment,  will  not  be  granted,  unless  it  is  dear  beyond  reasonable  doubt  that  the 
property  is  in  his  hands  or  under  his  controL  (Sandford  agt.  Moaier,  13  Hvw.  137.) 
None  (^  the  provisions  of  the  Code,  in  relation  to  "proceedings  supplementary  to 
execution,"  are  applicable  to  judgments  against  corporaiions,  (10  How^  Pr.  R.  487 
deddea  (he  aame^  9of<xr  as  §  292  i$  concerned,)  Sherwood  agt.  ^ufido  and  K.  T.  CUy 
ER  Co,,  12  Maw,  136;  see  LiUiendakl  agt  FeUmnan,  11  Sow,  528;  Griffin  agt. 
Dominguez,  2  i>tttfr,  658.)  The  appearance  oS  a  defendant  before  a  justice,  by  attor- 
ney, on  the  return  of  an  attachment,  supeisodes  the  necessity  of  a  summons,  and 
gives  the  justice  jurisdiction  of  the  cause.  An  appeal  from  the  judgment  of  a  justice 
of  the  peace,  not  followed  up  by  the  giving  of  the  undertaking  required  by  the  Code, 
(§§  355,  356,  357,)  will  not  operate  as  a  stay  of  any  farther  proceedings  which  the 
plaintiff  may  elect  to  pursue,  in  order  to  enforce  the  collection  of  the  judgment 
The  292d  section  of  the  Code  of  1849,  by  necessary  implication,  places  a  jui^^ent 
of  a  justice,  of  which  a  transcript  has  been  filed  in  the  office  of  the  county  clerk,  on 
the  same  footing  with  a  judgment  of  a  court  of  record ;  and  proceedings  supple* 
mentary  to  the  execution  may  be  had,  in  such  a  case.  The  affidavit  upon  which 
proceedings  supplementary  to  aa  execution  are  instituted,  against  a  d^endant,  need 
not  allege  that  the  justice  by  whom  the  judgment  was  rendered  had  jurisdiction.  It 
is  sufficient  if  it  ahows  the  facts  conferring  jurisdiction,  and  that  the  judgment  was 
oorrectiy  given.  The  ex  parte  affidavit  of  a  judgment  creditor,  is  suifident  ^*  proof" 
of  the  return  of  an  execution  unsatisfied,  to  autiiorize  the  granting  of  an  order  by  a 
judge  for  the  examination  of  the  defendant,  under  the  292d  section  of  the  Code  of 
1849.  Under  the  first  clause  of  the  292d  section  of  the  Code  of  1849,  a  county  judge 
has  the  same  power  to  appoint  a  referee  as  is  possessed  by  a  judge  of  the  supreme 
court  A  judge  has  power  to  appoint  a  referee,  under  that  dause  of  the  section, 
without  first  requiring  notice  to  be  given  to  the  defendant  So,  where  a  defendant 
has  not  appeared  in  the  causey  a  referee  may  be  appointed  without  notice,  under  the 
246th  section  of  the  Code.  A  reference  may  be  ordered  in  a  special  proceeding. 
The  reference  under  chapter  2  of  title  9  of  the  Code  <Mf  1849  is  of  that  character.  It 
is  irregular  to  move,  at  a  general  term  of  the  court,  to  set  aside  an  order  made  by  a 
county  judge  for  the  examination  of  a  defendant  b«fore  a  referee,  on  the  ground  of 
irregularity.  If  such  an  order  is  erroneous,  the  remedy  ^  the  defendant  is  to  apply 
to  the  county  judge  to  vacate  or  modify  it  And  if  such  application  is  denied,  it  eeeme 
the  defendant  may  appeal,  under  section  349  of  the  Code  of  1849.  ( Conway  agt 
ifitdUnt,  9  Barh,  378.)  The  292d  section  of  the  Code  of  1849,  authorizing  the  exam- 
ination of  a  judgment  debtor,  upon  the  return  of  an  execution  issued  against  htm, 
unsatisfied,  applies  to  oases  where  the  execution  was  issued  before  the  Code  took 
effect,  as  well  as  to  those  where  the  execution  has  been  issued  since  that  time. 
{Dkkereon  agt.  Cook,  16  Barb,  509;  eeeJonee  agt.  LawUn,  1  Sand.  722.)  If  the 
provisions  of  section  292  of  the  Code,  in  relation  to  supplementary  proceedings,  can, 
under  any  circumstances,  be  construed  to  apply  to  eorporaUone,  (which  is  doubted,) 
they  cannot  embrace  those  which  are  ineoi/venL  The  provisions  of  the  Revised  Stat- 
utes (2  B.  S.  463,)  are  preserved  by  section  471  of  the  Code,  and  must  govern  iMt> 
ceedings  supplementary  to  execution,  against  insolvent  corporations.  { This  agrees 
wUh  Hinds  agt  Tha  Canandaigua  dk  Niagara  Falls  BR  Co^  10  How,  487.)  There- 
fora,  hdd,  that  where  a  judgment  creditor  had  proceeded  under  section  292  of  the 
Code,  against  an  insolvent  corporation,  to  the  appointment  of  a  receiver,  Ac,  that  he 
was  not  thereby  entitied  to  a  preference  over  the  other  creditors  of  the  corporation ; 
and  that  he,  with  all  the  other  creditors,  must  be  subject  to  the  provisions  of  the 
several  sections  of  the  Revised  Statutes,  supra.  And  on  petition  and  motion,  on 
behalf  dT  other  creditors  of  the  corporation,  to  aet  aside  such  proceedings,  and  for 
general  equitable  relief  for  the  benefit  of  all  its  creditors,  and  for  the  appointment  of 
a  receiver,  Ac;  AeU,  that  all  other  suits  and  proceedings  instituted  under  section 
292  of  the  Code^  and  otherwiae,  for  the  benefit  of  particular  judgment  creditors,  must 
be  stayed  untU  the  determination  of  the  present  action,  instituted  under  the  pro- 
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▼inonc  of  the  Reriied  Stalates  for  the  bMeflt  of  all  the  ondlton.  There  eeemlDg  to 
be  no  objection  to  the  receiTer  ahvedf  appointed,  in  the  prooeediiigi  under  aection 
292  of  the  Code,  his  appointment  wee  oontlnaed  mider  the  enbeeqaent  eotiion. 
{Hammond  agt  The  Hwiitn  Bi^erlrcn  Co^  11  Bdw.  29.)  No  prooeedinge  rapple* 
mentary  to  exeoQtkm  can  be  ■nalaiaed,  where  the  legal  remedj  bj  ezeontion  has 
not  been  fiiUj  and  really  eibwuted.  It  nraat  not  be  a  sham  attempt  to  do  80»  bat 
the  proper  olloer  must  be  allowed  to  take  the  usual  eourse  to  effeetoate  the  object 
which  Uie  process  was  designed  to  senre.  Thersfora,  where  an  exeeutioa  was  issued 
upon  the  judgmenti  %Qd  the  plsintiA  directed  the  sheriff  to  return  it  within  the  sixty 
days,  and  instructed  him  not  to  proceed  to  serre  it;  hdd^  that  an  order  on  supple- 
mentary proceedings  should  be  set  aside  with  costs.  (Aidstfy  agt  QrigUhM^  16  Bom. 
410.)  A  9etim8,  that  neither  proceedings  supplementary  to  execution  under  the 
Oode,  nor  a  judment  creditor's  bill,  is  intended  to  reach  any  action  for  a  tort,  or  for 
any  wrong  or  ii^uiy  which  is  not  founded  on  contract,  and  in  which  damages  could 
not  be  ascertained,  except  through  the  interTentwn  of  a  jury.  But  an  action  in  the 
United  States  court,  in  a  suit  in  equity,  In  foTor  of  a  judgment  debtor,  founded  on  a 
oontraot  only,  and  in  which  nothing  can  be  reoorered  except  a  precise  sum,  where 
nothing  like  punitire  damages  can  be  given,  may  be  reached  by  these  suppleDeat- 
ary  proceedings,  and  a  receiver  appointed  to  obtain  the  avails  for  the  benefit  of  the 
creditors  of  suoh  judgment  debtor.  Such  a  right,  or  chose  in  action,  is  ^  property," 
and  will  pass  to  exeouUui,  and  may  be  assigned,  and  is  reooTCrable  without  leaving 
the  amount  to  the  discretion  of  a  jury.  (An  Broech  agt  8loo^  13  How,  2S.)  The 
assignee  of  a  Judgment,  who  became  sudi  after  an  execution  on  such  Judgment  hss 
been  returned  unsatisfied,  may  institute  proceedings  supplementary  to  tiie  ^zeou* 
tion,  in  the  name  of  the  plaintiff  in  the  action,  under  section  292  of  the  Code  of 
Procedure.  (/iMi  sgt  CJmwhum,  1  Cods i2: iT.  A  91 ;  sas ifoti^ agt CbMAi,  \Ood»IL 
K  8.  232;  Orr't  Case,  2  Ahb.  467.)  A  trantcnpi  of  a  justice's  judgment  mav  be 
taken  and  filed  with  the  county  <defk  for  any  amount  lew  than  $26.  And  where 
the  defendant  is  a  resident  of  the  state,  proceedings  tuppkmaUary  to  exacution  may 
be  instituted  against  him,  on  return  of  exeouticm  upon  the  judgment  by  the  sheriff 
unsatisfied.    {Candee  agt  OmdeMuimer^  It  How,  434.) 

When  examinatloii  of  debtor  mtrnj  be  api^ed  for.— An 
execution  may  be  returned  in  less  than  sixty  dsys,  and  whenever  returned  unsatis- 
fied, the  creditor  may  proceed  under  sectk>n  292  of  the  Gode^  without  regard  to  the 
period  it  was  in  the  sheriff's  hands.  Ttie  execution  must  be  aetualiy  returned  by 
the  sheriff,  before  the  supplementary  proceedings  can  be  eommenced.  {Sngte  agt 
Bonnsau,  2  Sand  678.)  The  Oode  (§  290)  requires  that  "  the  execution  shatt  be 
returnable  within  sixty  days  after  its  receipt  by  the  oiBcer,"  Ac.  Upon  the  proper 
return  of  the  execution,  therefore^  by  the  sheriff  at  any  tinw  wWHn  the  sixty  days, 
proceedings  supplementary  to  execution  (in  the  nature  of  a  creditor^  bill)  may  be 
commenced.  {UvrnffHon  db  MUehM  agt  OkemUmd,  6  H&w.  896.)  Whenever  there 
is  sufllcient  reason  to  question  the  gooA  finth  of  the  return  of  an  txecalMMt  made  be* 
fore  the  expiration  of  the  sixty  days,  and  the  sheriff  acts  manifestly  upon  the  pro- 
eurement  of  the  party  or  his  attorney,  it  should  be  kdd^  that  the  remedy  by  exeeu* 
tion  has  not  been  exhausted,  and  the  party  is  not  entitled  to  a  supplementary  order. 
(Agreeing  fuOy  with  the  view  exprmeed  fry  Jmdge  Jomnoir  on  (hie  poitU,  mi  Spencer 
agt  0%gler,  17  Haw.  167.)  The  issuing  of  a  second  execution  against  a  Judgment 
debtor  and  a  levy  by  the  sheriff  under  it  do  not  prevent  the  issuing  of  an  order  in 
supplementary  proceedings  for  the  examination  of  the  Judgment  debtor,  and  pro- 
ceedings by  the  plaintiff  under  such  order,  where  the  first  execution  has  been  re* 
turned  UDsatisfled.  And  this  is  so,  although  there  is  a  suit  pending  agabist  the 
sheriff  to  test  the  question  of  title  to  the  property  levied  upon.  {Farqwikafon 
agt.  KimbdSLf  18  How.  33.)  In  proceedmgs  supplementary  to  execc&loii,  the 
292d  section  of  the  Code  requires  the  creditor  to  first  issue  his  execution 
ia  ofl  eaeee.  If  he  Calls  to  reach  the  debtor's  property  by  that  means,  he 
may,  under  the  first  subdivision  of  that  section,  upon  the  return  of  the  ex* 
ecution,  unsatisfied,  have  an  order  requiring  the  debtor  to  submit  to  an  examina- 
tion for  the  purpose  of  discovering  bis  property.  Under  the  second  subdivision, 
ii^  after  the  execution  has  been  iisued  and  before  it  is  returned,  the  creditor  can 
prove,  to  the  satisfoction  of  the  judge,  that  the  debtor  has  property  not  subject  to 
levy,  or  which  is  so  kept  by  the  debtor  that  it  cannot  be  dearly  identified,  and  with 
orcUnary  diligence  reached  by  execution,  the  creditor  may  have  the  same  order 
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upon  which  the  ffune  proceedfaigs  may  be  had  as  are  giren  on  the  return  of  the 
execution.  {Saehett  agt  IfewUm,  10  Sow,  660.)  The  court  will  not  regard  fhic- 
tions  of  a  daj,  in  judicial  prooeedingai  unless  to  prerent  injustice  (4  Comst.  481 ;  $ee 
same  ease^  6  Bow.  Fr.  R  200).  And  it  seems  this  rule  will  be  adhered  to  in  con- 
sidering a  jurisdictional  question.  Where  the  plaintifib  made  an  af&davit  and  pro- 
cured a  judge's  order  requiring  the  defendant  to  appear  and  answer,  and  an  injunc- 
tion to  issue,  fta,  about  two  hours  before  the  execution,  returned  nuUa  bona  hy  the 
sherifiT,  had  been  actually  filed  in  the  derk's  office,  but  on  the  same  day ;  the  plain- 
tilTs  supposing  that  the  execution  had  been  filed  (it  having  been  delivered  to  a  mes- 
senger for  that  purpose,  but  who  neglected  to  file  it  as  soon  as  was  intended) ;  h^ 
that  the  fractions  of  the  day  should  be  disregarded,  and  the  plaintiflb'  proceedings 
considered  valid.  At  all  events,  the  plalntiA  might  have  an  order  to  file  the  execu- 
tion nunc  pro  tune  previous  to  the  issuing  of  the  judge's  order.  {Jom9  agt  Fofier, 
%ffow.2BS,) 

What  fHdge  may  make  tlie  order* — An  order  in  supplementaiy 
proceedings,  for  the  examination  of  the  debtor,  fta,  may  be  properly  gnnted  by  an 
officer  at  chamhera.  The  theory  of  proceedings  supplementary  to  execution,  wliicb 
are  special  in  their  character,  is,  to  aflbrd  the  creditor  a  speedy  and  efficient  remedy 
against  a  dishonest  debtor.  And  they  are  to  be  controlled  by  the  officer  before 
whom  they  were  instituted.  (JBkiiiaver  agt.  W%fa»,  11  Eaw,  446.)  Under  seetloo 
292  of  the  Code,  a  judgment  debtor,  resi£ng  out  of  the  city  and  county  of  New* 
York,  cannot  be  required  to  appear  before  a  judge  of  the  superior  court  to  be  exam- 
ined concerning  his  property,  aher  the  return  of  an  execution  unsatisfied,  notwith- 
standing the  judgment  was  rendered  in  that  court  In  such  case  the  order  can  only 
be  made  by  a  county  judge  where  the  debtor  resides,  after  the  issuing  and  return  of 
execution  unsatisfied  in  that  county.  {Barskenhiaim  agt  SoepeTf  I  Jhur^  694.) 
In  supplementaiy  proceedings,  vnder  the  first  subdivision  of  section  293  of  the 
Oode^  (1851,)  a  judge  has  no  authc^fty  to  grant  an  order  for  a  judgment  debtor  to 
appear  before  such  judge  and  answer  concerning  his  property,  at  a  time  and  place 
specified  in  the  order,  out  of  (he  oowdy  to  which  &e  eooeeuikm  wot  uoued.  But  under 
the  third  subdivision  of  the  same  section  (292^  a  justice  of  the  supreme  court  has 
authority,  at  chambers,  to  tntie  a  warrarU  for  the  arrest  dT  a  judgment  debtor  re- 
siding in  the  same  judicial  district,  hut  in  a  eounfy  difirentfrom  that  in  w?Uch  the 
judge  reoideSf  to  be  brou(^t  before  suoh  judge  for  examination,  fte.  As  a  matter  of 
expediency,  however,  this  power  should  not  be  exerciaed,  in  a  case  where  the  judg- 
ment debtor  resides  in  a  distant  oounty,  unless  to  prevent  a  failure  of  justioe. 
Where  the  judge  at  chambers,  at  Saratoga  Springs,  mwle  an  order  for  the  examina- 
tion of  the  judgment  debtor,  who  resided  in  the  county  of  Essex,  (and  where  the 
execution  had  been  issued,)  under  seeti(m  292  of  the  Code ;  and  an  order  forbidding 
a  transfer  or  other  disposition  of  his  property,  not  exempt  from  execution,  under 
section  298;  also  issued  a  warrant  under  the  third  subdivison  of  section  292,  and 
the  orders  and  warrant  were  served,  and  the  defendant  brought  before  the  judge ; 
heU  that  although  the  order  under  section  292  for  the  examination  of  the  defendant 
was  irregular,  and  was  therefore  set  aside,  yet  that  did  not  affect  the  order  forbid- 
ding the  transfer  of  property — that  still  remained  in  force.  Nor  did  it  aflect  the 
warrant.  And  the  juc^  had  a  right  under  the  warrant  to  appoint  a  referee^ 
who  might  reside  out  of  the  oounty  of  the  judgment  debtor.  (§§  296 — 300.) 
Also  a  receiver  might  be  appointed,  based  upon  the  facts  disclosed  on  the  examina- 
tion of  the  debtor  brought  up  on  the  warrant  iWOson  agt.  Androwt,  9  Bow.  39.) 
A  justioe  of  this  court  has  no  jurisdiction  to  make  an  order  that  a  defendant,  in  a 
judgment  in  the  county  courts  appear  before  a  referee  and  make  discovery,  Ac.,  in 
relation  to  his  property,  where  execution  has  been  returned  unsatisfied,  Ac.  Suoh 
order  can  only  be  made  by  &e  county  judge  (Cbde,  §  292).  A  motion  to  vacate 
such  an  order,  made  by  a  justice  of  Uiis  court,  may  be  made  either  to  the  justice 
who  granted  it,  or  another  {%  324).  {Blak$  agt  Xocy,  6  Bow,  108.)  The  proceed* 
ing  supplementaiy  to  execution  provided  by  the  Code,  is  a  proceeding  in  the  action. 
A  county  judge  before  whom  suoh  a  proceeding  is  pending  undetermined,  has  no 
power  to  make  an  order  staying  the  proceedings  therein.  {Bank  of  Oenesee  agt.  Spen" 
ccTj  16  Bow.  412.)  Contra^— To  get  rid  of  an  order  improperly  made  bya  judge  at  cham- 
bers, the  remedy  is  by  motion  to  the  court  to  set  it  aside.  A  judge  at  chambers  has 
no  power  to  make  an  absolute,  indefinite  and  continuing  order,  either  to  set  aside  or 
stay  proceedings.  At  most,  he  has  only  power  to  stay  the  proceedings  for  a  time,  as 
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until  the  next  tenn,  or  nnlil  a  role  nisi  htm  been  applied  for,  ao  as  to  afford  an  ap- 
plication to  the  court  And  this  rule  applies  to  proceedinge  sapplementary  to  execu- 
tion. The  judge  before  whom  these  proceedings  have  been  instituted  and  are  pend- 
ing, Including  a  count/  Judge^  has  sole  and  exdusiTe  jurisdiction  over  them  until 
they  are  flnallj  disposed  oC  Xo  other  judge  or  ofioer  <U  chambera  can  have  any 
povoer  to  come  in  and  stay  such  procoodingt  by  a  generai  order^  upon  (emu.  It  belongs 
to  the  duties  of  a  Judge  sitting  as  a  oouri^  and  not  at  chambers.  {Bank  of  Genesee 
afft.  Spencer,  15  Bow.  14.)  Under  the  first  clause  of  the  292d  section  of  the  Code 
of  1849,  a  county  judge  has  the  same  power  to  appoint  a  referee  as  is  possessed  bj 
a  judge  of  the  supreme  court    ( Conway  agt  EUchinSj  9  Barb.  378.) 

Jfte^iuisites  of  an  af ffMavit  to  obtaia  order*— The  292d  sec- 
tion of  the  Code  of  1849,  bj  necessary  implication,  places  a  judgment  of  a  justice, 
of  which  a  transcript  has  been  filed  in  the  office  of  the  county  dark,  on  the  same 
footing  with  a  judgment  of  a  court  of  record ;  and  proceedings  supplementary  to  the 
execution  may  be  had,  in  such  a  casa  The  affldaTit  upon  which  proceedings  sup- 
plementary to  an  execution  are  instituted,  agains(  a  defendant,  neeid  not  allege  that 
the  justice  by  whom  the  judgment  was  rsndiered  had  jurisdiction.  It  is  sufficient  if 
it  shows  the  facts  conferring  jurisdiction,  and  that  the  judgment  was  correctiy  giren. 
The  ex  parte  affidavit  of  a  judgment  creditor,  is  sufficient  "proof"  of  the  return  of 
an  execution  unsatisfied,  to  authorize  the  granting  of  an  order  by  a  judge  for  the 
examination  of  the  defendant,  under  the  292d  section  of  the  Code  of  1849.  Under 
the  first  clause  of  the  292d  section  of  the  Code  of  1849,  a  county  judge  has  the  same 
power  to  appoint  a  referee  as  is  possessed  by  a  judge  of  the  supreme  court  ( Con* 
way  agt  BUchins,  9  Barb.  378;  and  see  MaUsr  of  Candse  agt  Oundelsheimer^  17 
Sow.  434.)  The  Judge  acquires  jurisdiction  of  the  subject  matter  and  of  the  person 
of  the  defendant  for  all  the  purposes  of  the  appointment  of  a  referee,  by  the  pre- 
sentation to  him  of  an  affidavit  containing  the  (acts  required  by  section  292  to  be 
stated  in  it,  and  by  the  motion  of  the  creditor  for  the  order.  {Oreen  agt  BuUard,  8 
Eow,  313;  see  Saunders  agt  Hale,  2  Abb.  418;  Lindsay  agt  Sherman,  1  Cods 
,IL  If.  &  26.)  In  proceedmgs  supplementary  to  execution  under  section  292  of  the 
Code,  a  county  judge  has  no  authority  or  jurisdiction  to  iisne  an  order  for  the  de- 
fendant to  answer,  fta,  until  after  an  execution  has  been  issued  against  his  property. 
And  this  fact,  and  all  others  upon  wliich  jurisdiction  rests,  must  be  shown  affirma- 
tively;  they  are  not  to  be  deduced  by  inferenoe  or  presumption.  (The  People  agt 
Bulbert,  5  How,  446.)  Where  the  proceeding  is  founded  upon  the  return  of  an  exe- 
cution against  the  property  of  the  debtor  unsatisfied,  it  is  not  necessary  to  state  in 
the  affidavit  that  the  defendant  has  property.  The  creditor  is  not  required  first  to 
show  that  the  defendant  has  property  in  order  to  proceed  with  an  examination. 
(Hatch  agt  Weybum,  8  How.  163 ;  see  Jones  agt.  LawUn,  I  Sand.  722 ;  TUlou  agt 
Vere,  1  Code  B.  130;  WhUtock's  Case,  1  Abb.  400.)  Where  the  plaintiff  shows  a 
judgment  perCected,  and  an  execution  issued  thereon,  and  return  unsatisfied  in  due 
form  of  law,  it  is  a  matter  of  course,  on  his  application,  to  reaoh  the  equitable  prop- 
erty of  the  defendant,  to  appoint  a  receiver.  And  a  plaintiff  should  always  make 
such  an  application  when  1^  has  obtained  an  injunction  against  the  judgment 
debtor,  to  protect  the  property  and  effectuate  his  lien.  On  such  an  application,  the 
court  canuot  go  behind  the  Judgment  and  executton,  to  consider  the  merits  of  the 
judgment,  in  any  respect.  (Lent  agt  MeQueen,  16  How.  313.)  The  2d  subdivision 
of  section  292  of  the  Code  of  Procedure  is  analogous  to  the  8th  section  of  the  act  to 
abolish  imprisonment  for  debt,  and  to  punish  fhuidulent  debtors,  passed  April  26, 
1631,  and  the  applicant  under  either  provision  must  make  out  aptotn  case.  The 
evidence  submitted  should  show  that  the  debtor  has  property  which  he  ux^ustiy  re- 
fhses  to  apply  to  the  payment  of  the  judgment  sought  to  be  enforced.  And,  it 
seems,  that  if  the  evidence  does  not  Aow  Siat  the  defendant  has  any  property  free 
from  claims  of  third  persons,  which  he  reAises  to  apply  to  the  payment  of  his  debis, 
the  order  should  not  be  granted.    (Owen  agt  Dupignae^  17  How.  612.) 

See  section  294^  and  note. 

Before  nrlioni  the  ladinnent  debtor  is  ordered  to  ap- 
pear.— This  section  requires  the  debtor  to  appear  before  the  judge,  and  under  sec- 
tion 300,  the  judge  who  grants  the  order  may  direct  that  the  debtor  appear  before  a 
referee,  appointed  by  htm  in  the  first  order,  or  on  order  made  at  any  other  time. 

See  section  300,  and  note. 
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Nature  mt  order  and  9ervice.^A  foreign  oonsol  cannot  be  examined 

as  a  jadg^ent  debtor,  under  the  proTisiona  of  the  Code ;  and  if  an  order  for  bis 

examination  has  been  obtained,  and  served,  he  cannot  be  attached  for  his  refusal  to 

obey  it.    (Oriffin  agt.  Ihmingwz,  2  Duer,  667.)    Where  the  proof  wiJl  warrant  it, 

an  officer  may  grant  an  order,  in  supplementary  proceedings,  ctmbining  the  pnrposea 

to  be  attained  by  sections  293,  294^  and  296  of  the  Coda    When  an  order  speaks 

the  clear  intent  of  the  law  in  regard  to  the  matter  to  whieh  It  rdates,  it  should  not 

be  held  void  because  the  precise  language  of  the  statute  is  not  employed^    {Hidaa- 

ver  agt.  WUeSj  11  Sow.  446;  see  Barker  agt  Johnson^  4  Abb.  435.)    In  supplement- 

ary  proceedings^  the  Oode  does  not  require  that  a  copy  of  the  affidavU  should  be 

served  on  the  defendant,  with  the  order  forbidding  a  transfer  of  his  property.    That 

requirement  relates  to  orders  {granted  in  actions^  enlai^ging  the  time  within  which 

any  proceeding  may  be  had.    {Oreea  agt  BvUard^  8  How,  313.)  It  is  not  necessary 

that  ihe  affidavit,  on  which  an  order  is  issued  for  the  examination  of  a  judgment 

debtor  in  proceedings  supplementaiy  to  execution,  should  be  served  with  the  order. 

A.  sherijfs  ceriificaie  ot  thj9  service  of  an  orcter  for  the  examination  of  a  judgment 

debtor  in  supplementary  proceedings,  is  not  sufficient  evidence  that  such  service  hat 

been  made.    An  appearance  of  the  judgment  debtor,  however,  upon  such  service, 

cures  the  defect    {Utica  City  Bank  agt  Bud^  17  Mow.  498;  and  9U  Farqueharson 

agt  Kimball,  18  Sow.  S3.) 

Irregalarity  in  order. — ^The  judge  before  whom  proceedings  supple- 
mentary to  execution,  under  section  292  of  the  Code,  are  pending,  has  no  power  to 
order  a  commission  to  be  issued  for  the  examination  of  witnesses  residing  out  of  the 
state,  to  take  testimony  to  be  used  on  such  proceedings.  {Oraham  agt  Cotbum^  14 
Sow,  52.)  It  is  irregular  to  move,  at  a  general  term  of  the  court,  to  set  aside  an 
order  maide  by  a  county  judge  for  the  examination  of  a  defendant  before  a  referee, 
on  the  ground  of  irregularity.  If  such  order  is  erroneous,  the  remedy  of  the  de- 
fendant is  to  apply  to  the  county  judge  to  vacate  or  modify  it  And  if  such  appli- 
cation is  denied,  it  seems  the  defondant  may  appeal,  under  section  349  of  the  Code 
of  1849.  {Conway  agt  Bikhins,  9  Barb.  378.)  To  get  rid  of  an  order  improperly  < 
made  by  a  judge  at  chambers,  the  remedy  is  by  motion  to  the  court  to  set  it  aside. 
A  judge  at  chambers  has  no  power  to  make  an  absolute,  indefinite  and  continuing 
order,  either  to  set  aside  or  stay  proceedings.  At  most,  he  has  only  power  to  stay 
the  proceedings  for  a  time,  or  untQ  the  next  term,  or  until  a  rule  nisi  has  been  ap- 
plied for,  so  as  to  afford  an  application  to  the  court  And  this  rule  applies  to  pro- 
ceedings supplementary  to  execution.  The  judge  before  whom  these  proceedings 
have  been  instituted  and  are  pending,  including  a  county  judge,  has  sole  and  exclu- 
sive jurisdiction  over  them  until  they  are  findly  disposed  o£  No  other  judge  or 
officer  at  chambers  can  have  any  power  to  come  in  and  stay  such  proceedings  by  a 
general  order,  upon  terms.  It  belongs  to  the  duties  of  a  judge  sitting  as  a  cowrt^ 
and  not  at  chambers.  {Bank  of  Oenesee  agt.  Spencer,  16  Sow,  14 ;  seel  B.  D.  Smith, 
404.)  A  justice  of  this  court  has  no  juri^iction  to  make  an  order  that  a  defendant, 
in  a  judgment  in  the  county  court,  appear  before  a  referee  and  make  discovery,  tc, 
in  relation  to  his  property,  where  execution  has  been  returned  unsatisfied,  Ac.  Such 
order  can  only  be  made  by  the  county  judge  {Code,  g  292).  A  motion  to  vacate 
such  an  order,  made  by  a  justice  of  this  court,  may  be  made  either  to  the  justice 
who  granted  it^  or  another  (g  324).    {Blake  agt  Locy,  6  Sow.  108.) 

Effect  of  order  at  a  lienu — Where  proceedings  supplementary  to  execu- 
tion are  instituted  under  the  Code,  the  order  for  the  debtor's  examination  under  the 
292d  section  gives  the  judgment  creditor  the  same  lien  upon  the  debtor's  equitable 
assets  which  he  acquired  under  the  former  practice  bv  the  commencement  of  a  suit 
by  creditor's  bill  And  the  orders  authorized  by  the  297th  and  298th  sections 
themselves,  and  without  an  assignment  by  the  debtor,  divest  his  title  in  the  per- 
sonal property  and  vest  it  in  the  receiver.  W.,  on  the  6th  of  January,  assigned  to 
C.  all  his  property  for  the  benefit  of  his  creditors,  with  power  to  sell  either  for  cash 
or  credit  This  assignment  is  void  (2  Comst.  366.)  On  the  28th  of  March  an  order 
was  OAde  in  proceedings  supplementary  to  the  execution  against  W.,  and  on  the 
4th  of  April,  P.  was  appointed  a  receiver  of  W.'s  property.  On  the  30Ui  of  March, 
W.  executed  a  further  instrument  to  C.  declaring  that  it  was  intended  that  C.  should 
sell  for  cash  only;  hekt^  that  P.,  the  plaintiff  had  acquired  a  lien  on  the  28th  of 
March,  which  rendered  ineffectual  the  instrument  of  the  30th  of  Maroh,  even  if 
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otherwise  of  anj  eifect;  luH  also,  that  W.  ooqld  not  at  any  Hand  after  the  execu« 
Hon  of  the  asalgimiOQt  to  0.  revoke  the  aathorit;^  therein  contained  to  sell  upon 
credit^  and  that  the  instrument  subsequentlj  execated  was  of  no  avail  to  render  the 
aisignment  valid.  (Poritr  agt.  WiOuam,  6  JSbw.  441 ;  and  99$  &  C,  Court  ofAp- 
P9al9, 12  How.  107.) 

§  293.  Any  debtor  may  pay  execution  against  kia  creditor. 

After  the  issuing  of  execution  against  propertji  an j  person 

indebted  to  the  judgment  debtor,  may  paj  to  the  sheriff  the 

amount  of  his  debt,  or  so  much  thereof  as  shall  be  necessary  to 

satisfy  the  execution,  and  the  sheriff's  receipt  shall  be  a  sufficient 

discharge  for  the  amount  so  paid. 

If ecessary  proof  to  be  made  of  the  Jvdyiiieiit  paid  by 
the  debtor. — ^Where  a  peraon  indebted  to  a  Judgment  debtor  pavs  the  amount 
of  his  debt  to  a  sheriff  holding  an  execution  against  the  judgment  debtor,  and  takes 
the  sheriffs  receipt,  as  anthonsed  hj  section  393  of  the  Code,  in  order  to  entitle 
himself  to  have  such  payment  allowed  to  him  in  an  action  brought  against  him  to 
recover  the  amount  of  Us  indebtedness,  he  must  prove  the  judffm9iU  upon  which 
the  pajrment  was  made,  by  the  production  of  the  record  thereof  or  of  a  certified 
copy  of  such  record.  Shahklavd,  J.,  dissented.  It  is  not  suffident  to  produce  a 
certified  copy  of  the  transcript  of  a  justice's  judgment,  filed  in  the  clerk's  office  of 
a  different  conn^  fit>m  that  in  which  the  judgment  was  dooketed.  (Bandky  agt 
€fft9M^  15  Barb,  601.)  Where  a  party  volunteers  to  pay  the  debt  of  his  creditor, 
without  his  request  or  consent,  in  the  special  manner  provided  in  section  293  of  the 
Code,  in  order  to  avail  himself  of  such  payment^  in  an  action,  be  must  set  it  up 
spedally,  ia  his  answer.    Fer  Wkllbs,  J.    (OxOmit  agt  Jf^odbir,  91  Barb,  376.) 

JTadgmeBit  in  action  of  tort. — After  judgment,  a  recoveiy  in  an  ao 
tiou  for  a  tort  becomes  a  debt^  and  the  amount  may  be  paid  to  the  sherifl^  by  any 
pemn  indebted  to  the  judgment  debtor,  under  and  by  virtue  of  section  293  of  the 
Code.  (MaUory  agt  Kortont  21  Barb,  424.)  The  plaintiff  having  recovered  a  ver* 
diet,  in  assault  and  battery,  against  the  defendant,  forthwith  as8i<ned  it  for  a  valu- 
able consideration,  to  L. ;  it  was  heU  that  the  defendant,  by  subsequently  paying 
the  amount  to  the  sherifl^  who  had  in  his  hands  in  another  suit,  an  execution  against 
the  plaintiff  in  this  suit,  and  taking  his  receipt  therefor,  could  not  prevent  the 
assignee  flom  collecting  the  verdict ;  and  the  court  refiised  to  set  aside  an  execution 
issued  by  the  assignee  in  the  name  of  the  plaintifll  (Countryman  agt  Boyer^  3 
ffouj,  386.)  The  amount  of  a  verdict  rendered  in  an  action  of  assault  and  battery, 
cannot  be  paid  to  the  sheriff,  on  an  execution  against  the  party  who  recovered  the 
verdict,  under  section  293  of  the  Code.  A  verdict  in  tori  must  be  consummated  by 
JudgmerU  before  it  can  be  treated  as  an  indebiedne99  under  that  section.  {Davenport 
agt.  LudlaWy  4  Eow,  337.)  Where  the  plaintiff  in  an  action  of  tort,  the  cause  of 
which  is  assignable,  and  while  the  action  is  pending,  assigns  the  same,  and  judg- 
ment is  subsequently  obtamed,  and  the  defendant^  without  notice  of  the  assignment, 
pays  to  the  sheriff  the  amount  of  such  judgment,  upon  executions  in  Ins  hands 
against  the  nominal  plaintiff,  under  section  393  of  the  Code,  such  payment  will  not 
operate  to  discharge  the  judgment  thus  obtained,  as  against  the  assignee  A  de- 
fendant who  volunteers  to  discharge  others'  debts,  which  he  is  under  no  obligation 
to  pay,  must  see  to  it  that  he  pays  the  debts  of  the  person  who  is  really  his  cred* 
itor,  or  he  will  not  be  protected.  He  pays  at  his  own  risk  of  being  right,  where 
the  payment  is  not  directly  upon  his  own  debt    {Robmmm  agt  TFedfct,  6  Bow,  161.) 

§  294.  Ikoamtnation  of  debtors  of  judgment  debtor,  or  of  those 
having  property  belonging  to  him. 

After  the  issuing  or  return  of  an  execution  against  property 
of  the  judgment  debtor,  or  of  anj  one  of  several  debtors  in  the 
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same  jadgment|  and  upon  an  affidavit,  that  any  person  or  cor- 
poration has  property  of  such  judgment  debtor,  or  is  indebted 
to  him  in  an  amount  exceeding  ten  dollars,  the  judge  may  by  an 
order  require  such  person  or  corporation,  or  any  officer  or  mem- 
ber  thereof,  to  appear  at  a  specified  time  and  place,  and  answer 
concerning  the  same.  The  judge  may  also,  in  his  discretion,  re- 
quire notice  of  such  proceeding  to  be  given  to  any  paity  to  the 
action,  in  such  manner  as  may  seem  to  him  proper. 

Claims  from  those  irlio  oire  the  Jadgment  debtor.— The 

proceeding  under  section  294  is  one  merely  in  aid  of  the  principal  proceeding 
against  the  judgment  debtor,  and  mtui  he  had  in  connection  toith  U;  and  cannot 
be  resorted  to  ind^pendenUy  of  anj  proceeding  against  such  Jad^pinent  debtor. 
By  section  299,  when  a  party  is  summoned  before  the  judge  under  section  294,  and 
denies  the  debt  alleged  to  be  due,  or  daima  the  property  alleged  to  belong  to  the 
judgment  debtor,  such  debt  or  property  shall  be  recoyerod  otdy  tn  on  action  by  the 
receiver.    Therefore  the  judge,  upon  these  supplementary  proceedings,  has  no  juris- 
diction to  try  such  claim.    {Sherwood  agt.  The  Buffido  and  IfeuhTorh  Baiiroad,  12 
Sow,  136.)    In  proceedings  supplementary  to  execution  under  section  294  of  the 
Code,  which  does  not  limit  the  remedy  to  any  county  in  which  the  debtor  resides,  and 
which  requires  no  such  juiiadictional  fiust  to  be  shown,  as  required  by  section 
292,  there  is  no  difficulty  in  complying  with  all  the  requisites  of  section  294  against 
a  corporation  or  Joint  stock  association,  as  well  as  against  individuals.    (See  Sherwood 
agt.  Buffaio  and  K  T  City  Raiiroad,  Co,,  12  How,  136.)    Where  juogment  is  re- 
covered against  a  joint  stock  association  in  the  name  of  its  treasurer,  the  treasurer 
individually,  nor  none  of  the  the  other  individual  members  of  the  association,  can  be 
proceeded  against,  under  section  294,  as  defendants.    But  any  one  of  them,  who 
holds  the  property  of  the  association,  mar  be  examined  as  to  such  property  whether 
named  as  an  officer  or  not    The  object  is  to  ascertain  the  property  of  the  associa- 
tion, and  the  examination  should  be  confined  to  that  limit.    (Cowrtois  agt  Earri' 
ionyl2  How.  369.)    In  proceedings  supplementary  to  execution,  where  a  referee  has 
certified  his  examination  of  the  judgment  debtor,  and  others  who  are  alleged  to 
owe  him,  unaer  section  294  of  the  Code,  to  the  judge ;  it  is  in  the  discretion  of  the 
judge,  where  a  proper  case  is  presented,  either  to  make  an  order  under  the  297th 
section,  directing  the  propertv  of  the  judgment  debtor,  whether  in  his  own  or 
another's  hands,  and  also  any  debt  due  to  him,  to  be  applied  toward  the  satisfaction 
of  the  judgment ;  or  under  the  next  section  (298),  to  appoint  a  receiver  of  the 
property  of  the  debtor;  or,  if  the  case  require  it,  to  do  both.    The  only  restriction 
upon  the  exeroise  of  this  discretion,  is  found  in  section  299,  aa   applicable  to 
certain  specified  cases.    Where  it  appears  from  the  examination  that  it  is  doubt* 
fhl  whether  the  person  who  is  alleged  to  owe'  the  judgment  debtor,  or  another 
individual  not  under  examination,  is  really  indebted  to  him,  and  as  a  conclusion  of 
law  upon  the  fhcts  uncertain  ;  a  receiver  i&ould  be  appointed,  to  enable  the  creditor 
or  the  party  entitled  to  the  right,  to  pursue  the  claim  by  action.    The  referee  may, 
in  his  aiscretion,  allow  corrections  or  explanations  to  be  made  by  any  party  to  such 
examination,  after  it  has  been  concluded  and  signed  by  him.    The  examination  is, 
in  its  nature  and  effect,  an  answer  to  the  complaint;  and  as  it  is  taken  orally,  great 
liberality  should  be  allowed  in  correcting  errors  and  mistakes;  which  should  be 
done  by  a  supplemental  statement,  leaving  the  original  unaltered.    A  person  ex- 
amined under  section  294,  is,  in  effect^  a  party  to  the  proceeding,  and  his  examina- 
tion diould  be  conducted  in  the  same  manner  as  that  of  the  judgment  debtor.    The 
party  examined  is  not  entitled  to  a  eross-easaminaUon^  but  he  may  have  the  advice 
and  instruction  of  counsel  in  fhuning  his  answers.    A  person  not  a  party  to  the 
proceedings  upon  examination,  should  not  be  allowed  to  appear  by  counsel 
{Coming  agt  Tooker^  6  How.  16;  see  PeofHe  agt  Korto%  jt  Sand.  640.)    An  execu- 
tion creditor  of  a  corporation  may  have  an  oraer  under  this  section  to  examine  a 
debtor  to  the  defenoant    {Lowber  agt  Mayor  of  If,  F.,  5  Alb,  268.)    A  man  and 
his  daughter,  (the  wife  and  mother  being  dead,)  who  lire  together,  are  n  family. 
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And  where  there  is  a  debt  dae  to  the  father,  which  it  appears  is  neoeoBaiy  for  the 
support  of  his  familj,  the  creditor  cannot  reach  it  on  proceedings  supplementary  to 
execution.  (Cox  agt  Stafford^  14  How.  519.)  The  object  of  the  examination  under 
proceediiiKS  supplementary  to  execution,  (g  294,)  is  either  to  obtain  the  disooverj 
of  property  liable  to  execution,  and  subject  it  to  the  execution  or  oontrol  of  a  re- 
ceiver ;  or  to  obtain  the  disooTery  of  chosee  in  action,  and  to  haye  them  eoUected 
by  assignment  from  the  defendant,  or  through  a  receiyer ;  or  by  order,  to  be  applied 
to  the  satisfaction  of  the  judgment.  But  neither  the  Revised  Statutes  nor  the  Code 
allow  these  or  other  proceedings  before  the  court,  er  a  judge,  to  be  continued  and 
prosecuted  after  the  deaih  of  a  sole  defendant,  until  his  representatives  are  brought 
in  as  parties.  If  the  orders,  made  previous  to  (he  defendant's  death,  have  given  a 
Hen,  that  lien  will  probably  be  saved  in  an  action  to  bring  in  the  representa- 
tives. (HazeweU  agt.  Penmaan^  13  How.  114.)  To  authorize  the  appointment  of  a 
receiver  under  section  298  of  the  Code,  the  proceeding  should  be  against  the  debtor 
to  reach  his  property  generally ;  and  should  be  upon  notice  to  the  debtor.  Such  an 
appointment  is  not  authorized  on  an  examination  under  section  294,  of  third  persons 
as  to  property  of  the  debtor  in  their  hands.  Under  this  section,  notice  of  the  pro- 
ceedings may  or  may  not  be  given  to  the  debtor,  in  the  discrstion  of  the  judge.  In 
this  proceeding  (under  %  294,}  there  is  no  authority  or  provision  for  proceedings  for 
the  application  of  the  property  of  the  debtor  to  the  psyment  of  the  judgment  as  is 
provided  upon  the  return  of  an  execution,  and  as  is  provided  in  the  second  para- 
graph of  section  292.  Neither  is  there  any  provision  for  an  examination  in  this 
proceeding  in  relation  to  the  property  at  large  of  the  debtor.  {Kemp  agt.  Harding^ 
4  How.  178 ;  and  Me  Fbskr  agt  Princtf  18  Hou>.  258.)  The  daim  alone  of  a  person 
alleged  to  have  property  of  the  judgment  debtor,  torminates  the  right  to  relief  as 
against  htm  under  these  proceedings.  Ko  examination  can  be  had  for  the  purpose 
or  with  a  view  of  defeating  such  cUim.  (Fan  Wyck  agt  Bfadl^^  3  C  J2L 157;  am 
Sduptman  agt  Coflin,  I  K  D,  Smith,  730.) 

§  295.  Witnesses  required  to  appear  and  testify. 
Witnesses  may  be  required  to  appear  and  testify  on  any  pro- 
ceedings under  this  chapter,  in  the  same  manner  as  upon  the 

trial  of  an  issue. 

A  claim  hr  irltnett  to  the  property  doet  not  excuse  taint 
from  testiffying. — A  witness  is  not  to  be  excused  ftom  answering  because 
he  sets  up  a  claim  to  the  property  in  question.  He  must  answer  all  proper  questions 
concerning  the  debtor's  property.    (Sand/brd  agt.  Oarr,  2  Abb.  463.) 

§  296.  Compelling  party  or  witnesses  to  attend. 

The  party  or  witness  may  be  required  to  attend  before  the 
judge,  or  before  a  referee,  appointed  by  the  court  or  judge ;  if 
before  a  referee,  the  examination  shall  be  taken  by  the  referee, 
and  certified  by  the  judge.  All  examinations  and  answers  be- 
fore a  judge  or  referee,  under  this  chapter,  shall  be  on  oath,  ex- 
cept that  when  a  corporation  answers,  the  answer  shall  be  on 
the  oath  of  an  officer  thereof. 

Poiv^er  to  pniilsta  for  contempt. — ^Because  the  power,  in  these 
proceedings,  to  punish  for  contompt,  is  by  the  Code  (§  302^  conferred  on  the  judge 
before  whom  the  proceedmgs  have  been  commenced ;  ana,  in  the  first  judicial  dis- 
trict, on  any  judge  before  whom  such  proceedings  have  been  continued,  where  they 
have  been  commenced  before  another  judge ;  it  does  not  follow  that  the  court  is 
divested,  by  implication,  of  the  inherent  general  power,  which  it  has  always  pos- 
sessed and  exercised,  of  enforcing  the  orders  of  its  judgfos  out  of  court,  and  of  pun- 
ishing disobedience  to  them  as  a  contempt,  calculated  to  impair  its  dignity 
and  efficiency.  (Wicker  agt  Dretser,  13  How.  831;  «es  Hidsaver  agt.  Wilea^  11 
How.  300.) 
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§  997.  Judge  may  order  property  to  he  applied  on  execution. 

The  judge  may  order  any  property  of  the  judgment  debtor, 
not  exempt  from  execution,  in  the  hands  either  of  himself  or 
any  other  person,  or  due  to  the  judgment  debtor,  to  be  applied 
towards  the  satisfaction  of  the  judgment,  except  that  the  earn- 
ings of  the  debtor  for  his  personal  services,  at  any  time  within 
sixty  days  next  preceding  the  order,  cannot  be  so  applied  when 
it  is  made  to  appear,  by  the  debtor's  affidavit  or  otherwise, 
that  such  earnings  are  necessary  for  the  use  of  a  family  sup- 
ported wholly  or  partly  by  his  labor. 

Wlieii  eamlnkfi^  of  Jndipineiit  debtor  uritlitii  sixty  days 

may  be  applied. — ^The  earnings  of  a  judgment  debtor  for  personal  services, 
within  sixty  days  next  preceding  an  order  under  section  297  of  the  Code»  ordered 
to  be  applied  towards  the  satisfaction  of  the  judgment  where  it  appeared  that  he 
kept  house  and  had  boarders ;  that  he  was  not  married ;  that  he  hired  a  woman  to 
ti^e  charge  of  his  household  affiairs ;  that  for  her  services  he  gave  her  her  board, 
and  the  board  of  her  two  children,  and  clothed  them  in  part ;  that  he  had  no 
means  of  support  except  his  services ;  that  he  considered  the  sums  mentioned  as 
due  him  necessary  for  the  use  of  himself  and  his  housekeeper  and  her  children, 
whom  he  claimed  as  his  family.  His  obligations  to  his  housekeeper  and  her  chil- 
dren were  of  a  different  character  than  they  would  be  to  a  wife  and  children — 
where  it  would  be  his  duty  to  support  them  whether  they  rendered  him  any  ser- 
vice or  not — a  contract  of  a  business  nature  only  existed  between  him  and  the  for- 
mer. The  Judgment  debtor,  however,  was  held  to  be  a  "  householder ;"  and  such 
Property  of  his  as  is  mentioned  in  2  Revised  Statutes,  pace  867,  section  22,  would 
e  protected  against  an  execution.  (  Van  Vechten  agt.  Ifcul,  14  Ifow.  436.)  Where 
the  judgment  debtor  has  an  annuity  payable  to  him,  the  plaintiff  in  these  proceed- 
ines  has  a  jight  to  have  the  annuity  itself  secured  to  him,  unless  he  chooses  to 
take  an  alignment  of  an  interett  in  it.    (Ten  Broeek  agt  8ho,  IS  Hwo.  28.) 

€boses  and  riirtats  in  action.— /if  •Him,  that  neither  proceedings  sup- 
plementary  to  execution  under  the  Code,  nor  a  judgment  creditor's  bill,  is  intended 
to  reach  any  action  for  a  tort,  or  for  any  wrong  or  injury  which  is  not  founded  on 
contract,  and  in  which  damages  could  not  be  ascertained,  except  through  the  in- 
tervention of  a  jury.  But  an  action  in  the  United  States  court,  in  a  suit  in  equity, 
in  favor  of  a  judgment  debtor,  founded  on  a  contract  only,  and  in  which  nothing 
can  be  recovered  except  a  precise  sum,  where  nothing  like  punitive  damages  can 
be  given,  may  be  reached  by  these  supplementary  proceedings,  and  a  receiver 
appointed  to  obtain  the  avaUs  for  the  benefit  of  the  creditors  of  such  judgment 
debtor.  Such  a  right,  or  chose  in  action,  is  "  property,"  and  will  pass  to  execu- 
tors, and  may  be  assigned,  and  is  recoverable  without  leaving  the  amount  to  the 
discretion  of  a  jury.    (Ten  Broach  agt.  Sloo,  18  Hov),  28.) 

Property  assigned  by  Judyment  debtor. — In  supplementary 
proceedings  a  creditor  cannot  reach  moveables  which  the  debtor  has  assigned  for 
the  benefit  of  his  creditors  during  the  life  of  the  execution  in  the  sheriff's  hands. 
(  Watr<m9  agt.  Lathrop,  4  Sand.  700.) 

Property  acquired  alter  commencement  of  proceed- 
iniTS. — Where  an  order  is  made  by  a  county  judge,  under  section  292  of  the  Code 
of  1849,  requiring  a  judgment  debtor  to  appear  before  a  referee,  to  be  examined  as 
to  his  property,  the  ju<%e  has  no  rif  ht,  upon  the  coming  in  of  the  report  of  the 
referee,  to  direct  property  acquired  by  the  debtor  afUr  th$  commencement  of  the 
proceedinge  before  the  judge,  and  which  he  has  already  paid  out  to  another  credi- 
tor, to  be  paid  to  the  judgment  creditor,  in  satisfaction  of  the  judgment  and  the 
costs.  (Caton  agt.  Southwell,  18  Barb.  886.)  Under  section  297  of  the  Code,  in 
proceedings  supplementary  to  execution,  an  order  "  enjoining  and  restraining  the 
debtor  from  making  any  transfer  or  other  disposition  of  his  property,  not  exempt 
by  law  from  execution,  or  from  any  interference  therewith,"  (and  tiiat  section  al- 
lows of  no  other  or  different  order,}  does  not  at  all  affect  the  right  of  the  debtor  to 
what  he  earns  afier  the  granting  of  the  order.    And  where  a  defendant  is  ordered 
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to  show  cftuoe  why  he  should  not  be  punished  as  for  a  contempt  in  disobeyine 
each  an  order,  the  affidavits  must  satisfy  the  court  and  show  affirmatively  beyond 
a  reasonable  doubt,  that  the  money  or  property  the  defendant  has  receiyed  and 
paid  out,  Ac,  or  any  part  of  it,  was  due  him,  or  earned  by  him  prior  to  the  date 
of  the  order,     t  Potter  agt  Zow,  16  Huw.  549.) 

Disobedience  of  order  for  payment  by  Judgment  debt- 
or*— Where  a  defendant  disobeys  an  order  made  by  a  judge  for  the  non>payment 
of  a  sum  of  money  directed  to  be  paid,  the  precept  issues  to  commit  directly.  The 
process  to  appear  and  atutwer  is  for  contempts  other  than  those  for  the  non-pay- 
ment of  a  sum  of  money.    {The  People  agt  J^ing^  9  How,  97.) 

HThen  and  bour  order  npon  Jndirnient  debtor  to  pay 
OTer  ifranteda — ^Where  a  defendant  disobeys  an  order  made  by  a  judge  for 
the  non-payment  of  a  sum  of  money  directed  to  be  paid,  the  prectpt  issues  to  com- 
mit directly.  The  process  to  appear  and  antncer  is  for  contempts  other  than  those 
for  the  non-payment  of  a  sum  or  money.  Where  an  order  is  made  that  the  defend- 
ant pay  a  sum  of  money  in  taiief action  ofthejudgmfnt,  he  is  not  in  contempt  for  not 
paying  the  sum  to  the  re/ceiver  on  demand  of  the  latter ;  because  the  order  is  not 
to  pay  the  money  Into  court,  or  to  the  receiver,  but  in  effect  to  pay  to  the  plaintiff 
directly  in  satisfaction  of  the  judgment.  Whether  an  order  discharging  a  defend- 
ant from  attachment  for  contempt  in  not  paying  over  money,  pursuant  to  an  order, 
is  appealable f  ie  very  doubtful.  In  supplementary  proceedings, where  the  funds  are  in 
the  hands  of  the  defendant,  and  there  is  no  dispute  ae  to  tlw  ownership,  and  it  appears 
clearly  that  the  funds  belone  to  the  defendant,  it  is  proper  to  make  an  order  to  pay 
the  money  or  apply  it  direedp  in  eatie/action  of  the  judgment.  But  where  the  title 
to  the  funds  in  the  hands  of  the  defendant  are  in  dispute — claimed  by  persons  other 
than  the  defendant,  such  an  order  is  improper ;  the  judge,  under  the  authority  con* 
ferred  by  sections  292  and  298  of  the  Code,  has  no  right  to  try  aod  determme  in 
this  summary  manner  these  conflicting  claims.  The  propor  order  In  such  case  is 
to  restrain  the  defendant  from  payioff  over  the  funds  to  any  person,  and  to  appoint 
a  receiver,  whose  duty  will  be  to  appfy  for  an  order  requiring  the  defendant  to  pay 
the  money  into  court,  when  all  parties  can  be  heard  and  the  controversy  disposed 
of.     {The  People  agt  King,  9  Hoto.  97;  see  In  re  PeysUr,  2  C.  R,  69.) 

See  sections  292  and  298  and  note. 

§  298.  Judge  may  appoint  receiver^  and  prohibit  tranrfer, 
dic.y  of  property.    {Amendment  of  1862  in  italics.) 

The  judge  may  also,  by  order,  appoint  a  receiver  of  the  prop- 
erty of  the  judgment  debtor,  in  tlie  same  manner,  and  with  the 
like  authority  as  if  the  appointment  was  made  by  the  court 
according  to  section  244.  But  before  the  appointment  of  such 
receiver,  the  judge  shall  ascertain,  if  practicable,  by  the  oath  of 
the  party,  or  otherwise,  whether  any  other  supplementary  pro- 
ceedings are  pending  against  the  judgment  debtor,  and  if  such 
proceedings  are  so  pending,  the  plaintiff  therein  «hall  have  no- 
tice to  appear  before  him,  and  shall  likewise  have  notice  of  all 
subsequent  proceedings  in  relation  to  said  receivership.  No 
more  than  one  receiver  of  the  property  of  a  judgment  debtor 
shall  be  appointed.  The  judge  may  also,  by  order,  forbid  a 
transfer  or  other  disposition  of  theproperty  of  the  judgment  debt- 
or not  exempt  from  execution,  and  any  interference  therewith. 
Whentver  the  Judge  shall  grant  an  order  for  the  appoint- 
ment of  a  receiver  of  the  property  of  the  judgment  debtor^  the 
sam£  shaU  be  filed  in  the  office  of  the  clerk  of  the  county  where 
the  judgment  roU  in  the  action  or  transcript  from  justice^s 
judgment^  upon  which  the  proceedifigs  are  taken  j  is  filed;  and 
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the  said  clerk  shall  record  the  order  in  a  look  to  he  kept  for 
that  purpose  in  his  office^  to  he  called  "  hook  of  orders  appoint- 
ing  receivers  of  judgment  debtors^^  and  shdU  note  the  time  of 
theJUing  of  said  order  therein,  A  certified  copy  of  said  order 
shall  he  delivered  to  the  receiver  named  therein  ^  and  he  shaU 
he  vested  with  the  property  and  effects  of  the  judgment  debtor 
from  the  time  of  the  filing  and  recording  of  the  order  as  afore- 
said. The  receiver  of  the  judgment  debtor  shall  he  subject  to 
the  direction  and  control  of  the  court  in  vshich  the  judgment 
was  obtained^  upon  which  the  proceedings  are  founded  ;  or  if 
the  judgment  is  upon  a  transcript  from  justioe^s  court  filed  in 
county  clerKs  office^  then  he  shall  he  subject  to  the  direction  and 
control  of  the  county  court. 

Property  vests  In  receiveririthontassiirmiicitt*— Areoeiyer 

appointed  by  a  judge  in  proceedings  sapplementary  to  execution,  obtains  title  to 
the  property  of  the  judgment  debtor  by  force  of  his  appointment,  when  perfected, 
without  the  execution  of  an  assignjnent  by  the  debtor.  {Porter  agt.  WilliamM,  6 
Seld.  142.)  Under  the  Code,  a  receiver,  appointed  by  a  judge  in  the  course  of 
proceedings  supplementary  to  an  execution,  can  maintain  an  action  to  recover 
property,  real  and  personal,  which  the  judgment  debtor  has  transferred  to  the 
defendant  by  a  conyeyance— ffood  as  between  the  parties  to  it,  but  yoid  as  to 
creditors,  on  account  of  fraud.  {Porter  agt.  Clark,  12  How.  107,  decided  by  the 
court  of  appeals.)  A  receiver,  appointed  in  proceedings  supplementary  to  execu- 
tion, may  contest  the  validity  of  any  transfers  of  the  judgment  debtor,  with  the 
same  effect  as  if  the  suit  was  brought  in  the  name  of  the  creditor.  {Seymour  agt. 
WiUon,  15  ffow,  865.     See  Genet  agt.  Foeter,  18  How.  50.) 

The  receiver  represents  the  creditors  as  ivell  as  the 

debtor.— It  was  held  in  Dickerson  agt.  Van  7\»e,  (1  Sand.  724,)  in  a  judgment 
creditor's  suit,  that  where  the  judgment  debtor  is  entitled  to  the  exemptions  pro- 
vided by  the  statutes  in  favor  of  householders,  the  referee  should,  in  his  direction 
for  the  delivery  of  the  debtor's  household  furniture,  specify  and  except,  or  other- 
wise designate,  the  furniture  which  is  to  be  left  with  the  debtor  as  being  exempt. 
What  is  necessary  furniture  is  to  be  determined  relatively,  by  reference  to  tne 
circumstances  of  the  case.  The  debtor  may  retain  as  and  for  the  specific  exemp- 
tion, articles  which  he  had  in  common  use  in  his  family,  and  which  were  reason- 
able and  proper  for  him  and  them  in  their  station  in  life.  A  receiver  having, 
without  specific  direction  by  the  referee,  taken  goods  apparently  in  the  debtors 
possession,  but  which  were  claimed  by  one  not  a  party  to  the  suit,  was  ordered  to 
restore  them,  on  the  claimant's  undertaking  to  hold  them  subject  to  the  order  of 
the  court ;  and  a  reference  as  to  the  title  was  directed.  {See  Chautauque  Bank 
agt.  WJiite,  2  Seld.  286 ;  and  tee  Brown  agt.  Oilmore,  16  How.  527.) 

Hrhen  oUier  creditors  and  debtor  entitled  to  notice.^ 

Where  other  creditors  have  ^o  commenced  supplementary  proceedings  they  are 
entitled  to  notice  of  an  application  for  a  receiver,  but  not  to  a  copy  of  the  exami- 
nations. And  in  such  case,  of  other  creditors'  proceedings  the  debtor  must  have 
notice  when  bis  examination  has  been  taken  before  a  referee.  {Todd  agt.  Orooke, 
4  Sand.  694.)  To  authorize  the  appointment  of  a  receiver  under  section  298  of 
the  Code,  the  proceeding  should  be  against  the  debtor,  to  reach  his  property 
generally,  and  should  bo  upon  notice  to  the  debtor.  Such  an  appointment  is  not 
authorised  on  an  examination  under  section  294,  of  third  persons  as  to  property 
of  the  debtor  in  their  hands.  Under  this  section,  notice  of^the  proceedings  may  or 
may  not  be  given  to  the  debtor,  in  the  discretion  of  the  judge.  In  this  proceecung 
(under  g  294)  there  is  no  authority  or  provision  for  proceedings  for  the  applicar 
tion  of  the  property  of  the  debtor  to  the  payment  of  the  judgment  as  is  provided 
upon  the  return  of  an  execution,  and  as  is  provided  by  the  second  paragraph  of 
section  292.  Neither  is  there  any  provision  for  an  examination  in  this  proceeding 
in  relation  to  the  property  at  larve  of  the  debtor.  {Kemp  est.  Harding,  4  How, 
178.)  If  it  appears,  on  examination  of  witnesses  on  a  proceeding,  supplementary 
to  an  execution,  under  the  first  branch  of  section  292  of  the  Code,  that  a  third 
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power  to  eatertaiB,  contimie  and  eondoet  foppleiDeBtarj  proeeefiags, 
tioB  298,  d(e.,  €i  the  Code,  ie  a  acre  atatote  amIioritT— coafemd  not  ^m»  ike 
wipieuK  eoort.  bat  upon  tbe  /adE^  ae  eeparate  jwfiaal  oiBccffs,  amd  oittst  be 
etrictljparsned.  Alter  the  proceedings  haTc  bcqi  duly  inatitflted,  the  j^nirfrti— 
of  the  jodge  moat  renaiB  utfl  the  rwawfaation  of  the  debtor  ia  eoaipleted,  a^ 
aU<frder$  made  by  the  judge  ia  reapect  to  the  propeitj  d  the  jndgmeei  debtor  or 
otherwiae,  are  fully  exeaded.  Hie  rtteiwer,  too,  is  rabject  to  the  order  of  the 
Judge,  And  the  jodge  haa  eoainrf  over  the  aaaeta  ia  ttie  haada  of  the  feeehrer, 
ao  ai  to  charge  them  with  the  eotU  of  the  procee<fing8  under  sectioti  SOI,  ahhoogh 
no  order  for  coata  may  hare  been  made  at  the  time  of  the  appointment  of  the  re- 
erirer,  (Webber a^,  HMU,  13  Hem.  382.)  In  prooeeifiBga  aopplenMaitary  to 
eueotioo,  where  a  referee  haa  certified  bis  examination  of  the  jodgmeot  debtor, 
and  othera  who  are  altogad  to  owe  him,  onder  aectioa  294  of  the  Code,  to  the 
Jodge,  it  ia  in  the  diacretioii  of  the  judge,  where  a  proper  caae  is  preaented,  cither 
to  make  an  order  onder  the  297th  section,  directing  the  property  of  the  jodgmcnt 
debtor,  whether  in  his  own  or  another's  bands,  and  also  any  debt  doe  to  him,  to 
be  applied  towards  the  aatisiaction  of  tiie  judgment ;  or  under  the  next  sectioa 
(298)  to  appoint  a  receiTer  of  the  property  of  the  debtor ;  or  if  the  caae  require 
It,  to  do  both.  The  only  restriction  opon  the  exercise  of  this  discretion  is  found 
in  section  299,  as  appHcable  to  certain  specified  cases.  (Coming  agt  Tookar,  5 
Sow,  16 ;  $ee  Myrti  Out,  2  Ahb.  476.) 

§  299,  Proceedings  upon  daim  of  another  party  to  property^ 
or  on  denial  of  indebtedneM  to  judgment  dAtor. 

If  it  appear  that  a  person  or  corporation  alleged  to  have 
property  of  the  judgment  debtor  or  indebted  to  him,  claims  an 
interest  in  the  property,  adverse  to  him,  or  denies  the  debt, 
snch  interest  or  debt  shall  be  recoverable  only  in  an  action 
against  such  person  or  corporation  by  the  receiver ;  but  the 
judge  may,  by  order,  forbid  a  transfer  or  other  disposition  of 
such  property  or  interest,  till  a  sufficient  opportunity  be  given 
to  the  receiver  to  commence  the  action,  and  prosecute  the  same 
to  judgment  and  execution;  but  such  order  may  be  modified 
or  dissolved,  by  the  judge  granting  the  same,  at  any  time,  on 

such  security  as  he  shall  direct. 

Coaflictlaflr  elafms  to  property  ia  bands  of  third  per- 

SOnSi— IV  here  it  appears  from  the  ezamiDation  that  it  is  doubtful  whether  the 
person  who  is  alleged  to  owe  the  judgment  debtor,  or  another  iDdividnal  not 
under  ezamlnatioD,  is  really  indebted  to  him,  and  as  a  condosion  of  law  upon  the 
facta  uncertain,  a  receiver  should  be  appointed  to  enable  the  creditor,  or  the 
party  entitled  to  the  right,  to  pursue  the  claim  by  action.  (Coming  agt  Tooker, 
6  HotB,  16.)  The  299th  section  of  the  Code  is  confined  in  its  operation  to  cases 
where  proceedings  supplementary  to  execution  have  been  instituted  under  the 
chapter  in  which  it  is  found ;  it  is  not  in  the  way,  therefore,  of  an  action  in  the 
nature  of  a  creditor's  bill  for  the  purpose  of  haying  an  assig^m^oit  or  other  dispo- 
sition of  property  by  the  judgment  debtor  declared  fraudulent,  &c.  A  party 
applying  to  nave  property  in  controversy  placed  in  the  hands  of  a  receiver, 
pending  the  litigation,  must  show  at  least  a  probable  interest  in  the  property, 
and  that  there  is  danger  of  its  being  lost  without  such  protection.  (Goodyear 
agt  B9tt9f  1  How  187.)  Section  296  had  given  power  to  the  judge  to  order  pro- 
perty of  the  judgment  debtor,  in  the  hands  of  himself  or  of  any  other  person,  or 
QUO  to  the  judgment  debtor,  to  be  applied  towards  the  aatisfiiction  of  the  judg- 
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ment  This  is  a  summary  aathority  to  be  exercised  without  action,  and  is  broad 
enough  to  include  eren  property  daimed  by  third  persons.  To  prevent  the  exer- 
cise of  that  summary  power,  wnen  third  persons  made  an  adverse  claim,  the  299th 
section  was  framed,  so  as  not  to  allow  such  property  to  be  touched  without  an 
action.  The  word  "  only"  there  is  to  be  connected  with  its  nearest  consequent 
*'  action/'  and  not  with  the  more  remote  word  receiver,  so  as  to  read,  **  shall  be 
recoverable  only  in  an  action  («.  e.,  not  by  the  order  of  the  judge)  against  such 
person  or  corporation  by  the  receiver.'*  It  thus  authorizes  an  action  by  the  re- 
ceiver, and  prohibits  a  summary  order  where  third  persons  are  concerned,  and 
does  not,  even  in  those  cases,  take  away  the  plaintiff's  right  to  an  action,  if  formerly 
he  had  such  ri^t  Per  Mttchill,  J.  (  Catlin  agt.  Doughty,  1 2  H<fw.  457 ;  see  King 
agt.  7\uka,  1  l)uer,  636.)  The  judge  who  makes  an  order  appointing  a  referee  to 
examine  as  to  the  property  of  a  judgment  debtor  under  section  299  of  the  Code,  is 
the  fudge  to  whom  the  referee  must  certify  his  examination,  and  the  one  who  must 
maKo  ttie  order  for  the  appointment  of  a  receiver.  No  other  judge,  out  of  court, 
has  the  power.  And  this  applies  to  county  judges  who  make  such  orders.  {Smith 
agt  Johruon,  7  ffow.  89;  ue  0<mnaugh  agt.  Sedgtoiek,  1  Barb.  210.) 

l>riien  action  nmst  be  broiifftat  hy  receiver.— The  sections  of 

the  Code,  relative  to  proceedings  supplementary  to  execution,  were  intended  to 
be  complete,  and  to  afford  a  ju^ment  creditor  instituting  proceedings  under  them 
tht  full  benefit,  and  to  put  him  in  possession  of  all  the  rights,  which  the  chapter  em- 
bracing them  recognizes,  creates  or  regulates.  Hence  an  action  to  recover  a  debt 
due  to  the  judgment  debtor,  from  a  third  person,  or  to  reach  property  in  his  posses- 
sion alleged  to  belong  to  the  judgment  debtor,  can  only  be  brought  by  the  receiver 
appointed  under  those  provisions  of  the  Code.  It  cannot  be  instituted  by  the  judg- 
ment creditor  himseiC  {Sdmonditon  agt.  McLeod,  19  Barb,  857.)  By  section  299, 
when  a  party  is  summoned  before  the  judge  under  section  294,  and  denies  the  debt 
alleged  to  be  due,  or  claims  the  property  alleged  to  belong  to  the  judgment  debtor, 
such  debt  or  property  shall  be  recovered  otly  in  «n  action  by  the  receiver.  There- 
fore the  judge,  upon  these  supplementary  proceedings,  has  no  jurisdiction  to  try 
such  claim.  (Sherw>odig\>.  Buffalo  and  New- York  Railroad  Co.,  12  How.  136.)  A 
receiver  appointed  in  proceedings  supplementary  to  execution,  may  contest  the  va- 
lidity of  any  transfers  of  the  judgment  debtor,  with  the  same  effect  as  if  the  suit 
was  brought  in  the  name  of  the  creditor.  (Seymour  agt.  Wilion,  16  How.  856 ; 
and  eee  Genet  agt.  Foster,  18  ffow.  60.) 

See  the  preceding  sections  in  this  chapter,  and  notes. 

§  300.  Reference  ly  judge. 

The  judge  may  in  his  discretion  order  a  reference  to  a  referee 
agreed  upon  by  the  parties  or  appointed  by  him  to  report  the 
evidence  or  the  facts,  and  may  in  his  discretion,  appoint  such 
referee  in  the  first  order  or  at  any  time. 

Proceedinffs  must  be  bad  before  Judire  ^rho  appoints 
referee. — ^The  judge  who  makes  an  order  appointing  a  referee  to  examine  as  to 
the  property  of  a  judgment  debtor  under  section  299  of  the  Code,  is  the  judge  to 
whom  tne  referee  must  certify  his  examination,  and  the  one  who  must  make  the  or- 
der for  the  appointment  of  a  receiver.  No  other  j  udge,  out  of  court,  has  the  power. 
And  this  applies  to  county  judges  who  make  such  orders.  {Smith  agt.  Johnson,  7 
ffow.  89.)  To  get  rid  ofan  order  improperly  made  by  a  judge  at  chambers,  the 
remedy  is  by  motion  to  the  court  to  set  it  aside.  A  jud^e  at  chambers  has  no  power 
to  make  an  absolute,  indefinite  and  continuing  order,  either  to  set  aside  or  stay  pro- 
ceedings. At  most,  he  has  only  power  to  stay  proceedings  for  a  time,  as  until  the 
next  term,  or  until  a  rule  niei  has  been  applied  tot,  so  as  to  afford  application  to  the 
court.  And  this  rule  applies  to  proceedings  supplementary  to  execution.  The 
judge  before  whom  these  proceedings  have  been  instituted  and  are  pending,  iu  eluding 
a  county  judg^,  has  sole  and  exclusive  jurisdiction  over  them  until  they  are  finally 
disposed  o£  No  other  judge  or  officer  at  chambers  can  have  any  power  to  come 
in  and  stay  such  proceedings  by  a  general  order,  upon  terms.  It  belongs  to  the 
duties  of  a  judge  sitting  as  a  court,  and  not  at  chambers.  {Bank  of  Genesee  agt. 
Spencer,  15  How.  14;  eee  S,  C,  page  412.)  In  proceedings  supplementary  to  exe- 
cution, where  a  referee  has  certified  his  examination  of  the  judgment  debtor,  and 
others  who  are  alleged  to  owe  him,  under  section  294  of  the  Code,  to  the  judge; 
it  is  in  the  discretion  of  the  judge,  where  a  proper  case  is  presented,  either  to  make 
an  order  under  the  29'7th  section,  directing  the  property  of  the  judgment  debtor,' 
whether  in  his  own  or  another's  hands,  and  also  any  debt  due  to  him,  to  be  applied 
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towards  the  satisfaction  of  the  jndgmeat ;  or  under  the  next  section^iVd,)  to  appoint 
a  reoeiTcr  of  the  property  of  tiie  debtor ;  or,  if  the  case  require  it,  to  do  both.  Tlie 
only  restriction  upon  the  exercise  of  this  discretion,  is  found  in  section  299,  as  ap- 
plicable to  certain  specified  cases.  {Otrning  agt.  Toi»kir,  6  How.  16.)  A  referee 
appointed  to  report  the/oete ,  is  not  at  liberty  to  report  the  end^nee  at  large.  (Dorr 
8^  Ni'X'm,  5  Hiiw.  29.)  It  is  irregular  to  move,  a|i  a  general  term  of  the  court,  to 
set  aside  an  order  made  by  a  county  judse  for  the  examination  of  a  defendant  be- 
fore a  referee,  on  the  ground  of  irr^marity.  If  such  order  is  erroneous,  the 
remedy  of  the  defendant  is  to  apply  to  the  county  judge  to  yacate  or  modify  it 
And  if  such  application  is  denied,  it  te^mi  the  defendant  may  appeal,  under  section 
349  of  the  Code  of  1849.  (Omway  agt  BitchinM,  9  Barb.  878 ;  iet  Holfiater  agt 
achafford,  1  Cod^  R.  N.  S.  120.)  The  officer  who  grants  an  order  under  section  800, 
is  authorixed  and  may  immediaiely  appoint  a  r^ere$.  It  is  the  more  conyenient 
practice.  (The  ease  of  hatch  agt  Weybum,  8  Bow.  Pr.  JR.  168,  holding  that  the 
defendant  in  the  order  thoMld  he  ^*ught  before  the  officer  in  thejiret  inetance,  hat  not 
been  generally  folUmed.)  (tivleaver  b^  WHee,  li  Bow.  U^.)  The  judge  acquires 
jarisdiction  of  the  subject  matter  and  of  the  person  of  the  defendant  for  all  the  pur- 
poses of  the  appointment  of  a  referee,  by  the  presentation  to  him  of  an  affidayit 
containing  the  /acts  required  by  section  292,  to  be  stated  in  it,  and  by  the  motion 
of  the  creditor  for  the  order.    (Green  agt  Bullard,  8  Bow.  818.) 

Delivery  of  debtor's  property.— The  practice  sUted  in  judgment 
creditor's  suits,  ondeliyering  to  a  receiyer  the  effects  which  are  in  the  possession  or 
under  the  control  of  the  judgment  debtor.  The  referee  should  decide  what  effects 
are  to  be  deliyered,  asid  specify  the  same  particularly.  If  the  articles  be  ponderous, 
he  should  fix  a  time  /or  the  debtor  to  attend  at  the  place  where  they  are  situated, 
and  deliyer  the  same  to  the  receiyer.  If  the  debtor  omit  or  refuse  to  comply  with 
the  referee's  direction  to  deUyer  property  to  the  receiyer,  the  plaintiff  proceeds  by 
attachment,  to  compel  such  dediyery.  On  an  application  for  such  attachment,  the 
debtor  will  be  heard  by  way  of  appeal  from  the  decision  of  the  referee  in  ordering 
the  deliyery.  The  receiyer  acts  as  the  officer  of  the  court,  under  its  direction.  He 
is  not  to  resort  to  force,  or  to  measures  tending  to  produce  yiolence.  Where  the 
ludgment  debtor  is  entitled  to  the  exemptions  proyided  by  the  statutes  in  fayor  of 
householders,  the  referee  should,  in  his  direction  for  the  deliyery  of  the  debtor^s 
household  furniture,  specify  and  except,  or  otherwise  designate,  the  furniture  which 
is  to  be  left  with  the  debtor  as  being  exempt  What  is  necessary  furniture  is  to 
be  determined  relatiyely,  by  reference  to  the  circumstances  of  the  case.  The  debtor 
may  retain  as  and  for  the  specific  exemption,  articles  which  he  had  in  common  use 
in  his  family,  and  which  were  reasonable  and  proper  for  him  and  them  in  their 
station  in  life.  A  receiyer  haying,  without  specific  direction  by  the  referee,  taken 
goods  apparentiy  in  the  debtor's  possession,  out  which  were  claimed  by  one  not 
a  party  to  the  suit,  was  ordered  ta  restore  them,  on  the  claimant's  undertaking  to 
hold  them  subject  to  the  order  of  the  court ;  and  a  reference  as  to  the  titie  was 
directed.  (Liekrreon  agt.  Van  line,  1  Sand.  728.)  The  referee  has  no  further 
jMwer  oyer  a  debtor  after  an  assignment  and  deliyery  oyer  of  his  property  on 
oath,  and  his  examination  on  oath  as  to  the  same.  (Orre  Caee,  2  Abb.  467 ;  Bud- 
.Mon  agt.  PUte,  11  Paige,  180.) 

J  801.  Costs  of  proceedings, 

*The  judge  may  allow  to  the  judgment  creditor,  or  to  any 
iparty  bo  examined,  whether  a  party  to  the  action  or  not,  wit- 
jieBses'  fees  and  disbursements,  and  a  fixed  sum  in  addition,  not 

lexceeding  thirty  dollars,  as  costs. 

Judge  has  control  of  the  costs.—- The  receiver,  too,  is  subject  to  the 
order  of  the  judge.  And  the  judge  has  control  oyer  the  assets  in  the  hands  of  the 
receiyer,  so  as  to  charge  them  with  the  eoeta  of  the  proceedines  under  section  801, 
although  no  order  for  costs  may  haye  been  made  at  the  time  of  tiie  appointment  of 
the  receiyer.  ( Webber  agt  Bobbie,  18  Bow.  882.)  Section  801  proyides  for  an  al- 
lowance for  "  witifeesaee*'  fees  and  disbursements,  and  a  fixed  sum  in  addition,  not 
exceeding  thirty  doUax«,  ae  cftete.**  Where  the  officer  allowed  a  fixed  sum  ((80)  in 
the  order  "  for  eouneel  f^**  instead  of  saying  "  as  costs,"  held,  that  it  was  sufficient. 
'The  ad^tional  aUowanee  must  be  intended  to  embrace  counsel  fee.  Process  in  the 
nature  of  a  Jieri/aeiae  (JSese.  L.  1847,  p.  890)  cannot  be  issued  to  collect  the  coete 
.allowed  in  an  order  made  in  supplementary  proceedings ;  because  such  an  order  is 
not  an  order  of  the  court.  A  distinction  is  clearly  recognized  between  orders  made 
iby  the  eonrt,.and  by  a  judge<»r  officer  oat  of  couri.  (BtUeaver  a^t  Wtiee,  1 1  lJow,4A6 ) 
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mritneMet'  fees*— WitneiMB'  few :  for  eaoh  witiiMa»  fifty  cents  for  each  day 
-wliilo  attending  any  court  or  officer,  and  if  the  witneas  reaidea  more  than  three  milea 
from  the  place  of  attendanee,  travelling  at  the  rate  of  four  oenta  per  mile  going  and 
retaining.    (2  R.  &  831,  g  16.) 

jA.ppllcatlOB  for  costs. — ^A  person  examined  as  a.wltneto  before  a  referee, 
in  a  proceeding  supplementaiy  to  an  exegation,  in  pursuance  of  sections  296-300  of 
the  Code,  is  entitled  to  fees  as  a  witness,  as  allowed  by  statute.    {Law*  of  1840,  p. 
331,  §  8.)    The  remedy  of  the  witness  for  his  fees  is  against  the  partr  calling  him ; 
stfid  it  seems  he  is  not  bound  to  give  evidence  until  his  fees  are  paid.    The  SOlst 
aoction  of  the  Code  does  not  authorize  an  application  to  a  judge,  in  behalf  of  a  wit- 
neas, for  his  fees^  and  a  fixed  sum  in  addition.    An  application  for  costs  cannot  be 
niade  in  a  proceeding  supplementary  to  an  execution  until  the  proceeding  has  been 
brought  to  an  end  in  favor  of  the  party  so  applying.    {Davis  agt  Ikimery  4  How. 
190.)    No  costs  to  a  defendant  on  this  proceeding,  on  his  procuring  it  to  be  dis- 
missed without  examination.    (Bngle  agt  Botmeau,  2  Sand,  678.) 

§  802.  Disobedience  of  order  J  ?iow  punished. 

If  any  person,  party  or  witness,  disobey  an  order  of  the  judge 
or  referee  duly  served,  such  person,  party  or  witness  may  be 
2>unished  by  the  judge  as  for  a  contempt.  And  in  all  cases  of 
commitment  under  this  chapter,  or  the  act  to  abolish  imprison- 
ment for  debt,  the  person  committed  may,  in  case  of  inability  to 
perform  the  act  required,  or  to  endure  the  imprisonment,  be  dis- 
charged firom  imprisonment,  by  the  court  or  judge  committing 
him,  or  the  court  in  which  the  judgment  was  rendered,  on  such 

terms  as  may  be  just 

Tbe  court,  as  Mrell  at  the  Judge,  lias  poirer  to  punish 
for  contenipt«*-The  court  has  the  inhertni  jpower,  in  a  general  sense,  of  pun- 
ishing, 9M9k€ontemptj  disobedience  to  orders  made  hj  judges  out  of  court  It  is  a  power 
essenUal  to  the  efficacious  existenoQ  of  a  judicial  tribunal  This  power  has  not  been 
taken  away  from  the  court  by  any  provisions  of  the  Code  relatingto  sv^f^lemcniarypro' 
eeedings.  On  the  contrary,  tiie  Code  in  the  sections  in  reference  to  these  proceedings^ 
plainly  recognizee  such  power.  Because  the  power,  in  these  proceedings,  to  punish  for 
contempt,  is  by  the  Odde  (§  303)  conferred  on  the  judge  before  whom  the  proceed- 
ings hare  been  commenced ;  and,  in  the  first  judicial  district,  on  any  judge  before 
whom  such  proceedings  have  been  continued,  where  they  hsve  been  conunenced 
before  another  judge,  it  does  not  follow  that  the  court  is  iUvested,  by  implication,  of 
the  inherent  general  power,  which  it  has  always  possessed  and  exercised,  of  enforo- 
ing  tbe  orders  of  its  judges  out  of  courts  and  of  punishing  disobedience  to  them  as 
a  contempt,  calculated  to  impair  its  dignity  and  efficiency.  {See  the  ease  of  Shep' 
herd  agt.  Dean^  N.  T,  Com.  PleaSy  13  ffow.  173,  taking  an  adverse  view  of  Ae  ques- 
Hon.)    {Wicker  tigt.  Dresser,  13  Eow.  331;  ms  2  B.  &  636.) 

Proceedings  on  punisiiinff  Mr  contenipt««A  judge,  under  sec- 
tion 302  of  the  Ck>de,  has  power  to  punish  as  for  a  contempt  all  disobedience  of  or- 
ders made  by  him  in  "proceedings  supplementary  to  the  execution."  An  attadi- 
ment  issued  by  him  for  such  contempt,  may  therefore  properly  be  made  returnable 
before  him,  at  his  office.  Although  the  Ocde  gives  the  power  of  punishing  disobe- 
dience of  his  orders  to  the  judge,  reference  must  be  had  to  the  Revised  Statutes  as 
to  the  mode  in  which  that  power  is  to  be  exercised.  {2  R  &  636.)  Under  this 
statute  a  judge,  upon  due  proo(  may,  in  his  discretion,  issue  an  attachment  in  the 
first  instance,  against  the  putj  accused,  to  appear  and  answer,  or  he  may  grant  an 
.  order  to  show  cause.  In  either  case,  copies  of  the  affidayits  upon  which  the  appli- 
oation  is  founded,  should  be  served  with  the  attachment  or  order.  It  is  not  neces- 
sary that  the  party  accused  should  flrat  have  an  opportunity  of  being  heard  upon  an 
order  to  show  cause  before  an  attachment  can  issue.  The  attachment  is  not  issued 
hi  such  instanoes,  for  the  putposes  of  punishmeot)  after  a  final  acQudioation.    It  is 
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onlf  •  mode  of  bringing  the  partj  before  the  coorl  D  mum,  thftt  in  the  flnt  Judi- 
cial district,  the  ordinuy  practice  ii,  to  give  notice  of  motion  Ibr  an  attschment,  or 
obtain  an  order  to  ahoir  caoae.  Whether  the  affldatita  upon  which  an  attachment 
is  iaaued,  are  aofflcient  to  warrant  its  iisaing,  is  a  matter  that  cannot  be  reriewed 
on  habfOB  eorpuB.  (MaUer  nf  ameihmrai^  %  Semi.  7M;  «m  Mymrt  agt  Jbnei,  3  Abb. 
SOI;  and  «M  iVopfe agt  Jfimrv,  16  Ai9.4M;  OHm  OUif  Bmk  agt  JSttei;  11  Ow. 
498.) 
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TITLE  X. 

OP  THB  COSn  IK  CXTIL  AGTIOKS. 

S£CnoN  803.  Fee  bill  aboUshed.  AUotvanoes  given^  iermed  cosU. 
801.  When  aUowedy  of  course^  to  plaintiff. 

805.  When  aUawed  to  defendant 

806.  When  cillatved  to  either  party  in  the  discretion  o/the 

court 

807.  Amount  ofcoeta  allowed. 

808.  AUowance^  in  addition^  of  a  pet  eentage  on  the  re- 

coverjf  or  claim. 

809.  Per  centage,  how  computed. 

810.  Intereet  on  verdict  or  report^  when  aUotoed. 

811.  Co9t»^  how  to  he  ineerted  in  judgment 

812.  Clerk's^. 
818.  Befiree'e  face. 

814.  Coete  on  poetpon&ment  cf  trioL 

815.  Oosts  on  a  motion. 

816.  Coate  againet  infant  plaintiff. 

817.  Costs  in  an  action  by  or  against  an  executof*  or  ad" 

ministrator^  trustee  of  an  easprese  truet,  or  a  per^ 
son  eapressly  authorized  by  statute  to  sue. 

818.  Costs  on  reoiew  of  adedsien  of  an  inforioT  eourt^  m 

a  special  proceeding. 

819.  820.  Costs  in  Motions  by  Aep^le. 

821.  Costs  against  assignee  of  caiuae  of  acLum  afUr  a/Gtion 

brought 

822.  Costs  on  a  settlement 

%  803.  Fee  biU  abolished.    AUovxinoes  given^  termed  costs. 
All  statutes  establishing  or  regulating  the  costs  or  fees  of  attor- 
neys, solicitors  and  counsel  in  civil  actions,  and  all  existing  rules 
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and  provisions  of  law,  restricting  or  controlling  the  right  of  a 
party  to  agree  with  an  attorney,  solicitor  or  counsel,  for  his  com* 
pensation,  are  repealed ;  and  hereafter  the  measure  of  such  com- 
pensation shall  be  left  to  the  agreement,  express  or  implied,  of 
the  parties.  '  But  there  may  be  allowed  to  the  prevailing  party, 
upon  the  judgment,  certain  sums  by  way  of  indemnity  for  his 
expenses  in  the  action ;  which  allowances  are  in  this  act  termed 
costs. 

Attorney's  limbility  ffo»  costs.—- Where  an  action  ia  brought  bj  a 
plaintiir  not  residing  in  this  state,  the  obtaining  of  an  order  that  the  plaintiff  file 
securitj  for  costs  with  a  stay  of  proceedings,  ia  not  an  abandonment  of  the  defend- 
ant's claim  on  the  pUUntiff^B  adomey  for  eosts.  And  where,  in  such  case,  the  de- 
fendant afterwards  notices  the  cause  for  trial,  it  is  a  wairer  of  the  staj  of  proceed* 
ings,  and  the  plaintiff  is  at  Ubert  j  to  appear  and  prosecute  the  cause  at  the  circuit. 
The  plaintiff's  attorney,  In  such  case,  is  hable  for  all  the  costs  of  the  defence,  indud- 
ing  the  costs  of  proceedings  to  obtain  security  for  costs;  but  not  for  an  amount  ex- 
ceeding in  the  aggregate  one  hundred  dollara.  A  demand  of  payment  flrom  the 
attorney  so  liable,  before  the  making  of  an  order  requiring  tibe  attorney  to  pay  such 
oosts,  does  not  entitle  the  defendant  to  process  in  the  fint  instance ;  nor  can  such 
process  be  awarded  till  demand  of  payment  shall  have  been  made,  after  the  making 
of  the  order  and  on  serriee  of  a  certified  copy  thereof  nor  until  the  expiration  of 
twenty  days  after  such  demand  and  service,  when,  on  proof  thereof,  and  of  non-pay- 
ment^ an  order  for  process  may  be  made  on  an  «b  parte  application.  The  process  to 
be  issued  in  such  case  is  no  longer  a  precept  in  nature  of  an  attachment,  but  since 
the  act  of  1847,  it  has  been  process  in  nature  of  %  fieri  facias^  against  personal  prop- 
erty. (Boyct  agt.  BaUa^  8  How,  496.)  An  attorney  is  liable  for  costs  in  cases  of 
non-resident  plaintiflh,  only  where  seenrity  for  costs  could  be  originaUy  required. 
Therefore,  in  order  to  compel  payment  of  costs  by  the  attorney  in  the  action,  it  must 
appear  offirmaHvdy  that  the  plaintiff  was  a  non-resident  toTien  (he  action  was  com- 
minced,    (Moirngi,  Brown,  9  Bow.  270;  tei  Long  tLgL  ffaU,  1  CRK  S,  115.) 

Security  tor  costs.— Under  ^e  statute  (1 A  &  SSO,  §  2,)  the  proceed- 
ing to  obtain  teemHy/or  eoste,  when  it  is  shown  thai  the  plaintiff  baa  become  a  non- 
lesident  alter  the  eommencementof  the  action,  eamot  be  enforoed  by  a  defendant, 
where  an  order  is  standing  that  a  writ  of  inquiry  issue  to  ascertain  the  plaintiiTs 
damages  in  the  action.  Until  the  defendant  gets  rid  of  what  amounts  to  an  interlo- 
oatory  judgment  against  him,  he  is  in  no  oonditkm  to  ask  fbr  security  for  cost;  «i0ii 
eofuto<,  that  he  ean  ever  be  entitled  to  any.  (BuHer  Bf^LWoodt  10  Mow.  31Z.)  No- 
tioe  of  cqppearanee  or  retamor  may  be  serreid  c/kr  i^aittt,  if  before  judgment  entered, 
in  all  cases  where  ao  assessment  of  damages  ia  necessary.  Therefore,  an  order  that 
plaintiff  file  security  for  coats,  and  for  a  stay,  Aa,  obtained  by  delbndant  after  hia 
delhult  entered,  and  before  judgment  perfected,  held  good.  {AhboU  agt.  Smith,  8 
J9bw.  463.)  On  a  motion  that  plaiiitiff  file  seouii^  for  eeats^  tiie  defendant  wiU  not 
be  allowed  on  a  general  rule  to  have  the  amount  increased  over  $260,  where  it  ap- 
pears the  cause  Ium  been  tbfongh  a  long  oonrse  of  litigatioii  and  the  amount  of  costa 
is  large.  A  plaintiff  non-resident,  although  compelled  to  bring  an  action  of  eject- 
ment, by  reason  of  a  claim  of  title  instituted  under  the  statute  by  defendant,  is 
nevertheless  required  to  file  security  for  coHb.  {Kbrthrop  agt  WrijfM,  I  How.  146.) 
The  effect  of  the  order  to  file  security  ibr  eosts  is  a  suspension  of  the  time  to  an- 
swer, and  the  defendant  baa  the  same  period  to  answer  after  the  order  is  complied 
with  aa  when  it  was  served.  The  plaintiff  waa  equally  bound  to  file  seourity  when 
the  action  waa  commenced ;  and  thece  is  no  propriety  ia  saying  that  the  def^mdant, 
when  he  asks  a  protection  required  by  the  statute,  must  seek  a&o  further  protection 
agaiost  an  advantage  which  the  plaintiff  by  his  laches  might  require.  For  Bsadt,  J. 
IPlaU  agt  Townimd,  3  Abb.  9.)  The  plaintiff  having  reftised  to  obey  the  order  to 
file  security,  the  defendant  had  a  right  to  proceed  in  the  cause  as  if  none  had  been 
demanded,  and  to  rely  on  the  Uability  of  the  attorney  for  his  coats.    Per  P  askeb,  J. 
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(Boyee  agt  Satea,  8  Bow,  i96.)  An  order^  made  at  speoial  tenn,  deajring  «  motion 
to  cUsmiss  the  oompUint  on  the  ground  that  the  plaintiffs  had  omitted  to  Hie  aecurUy 
for  eosUf  is  not  appeakMe.    {TyranSf  Ae^  Co.  agt  ^ScAawcfc,  18  How,  276.) 

Ali  the  plaiAtlfffl  miut  be  non-retidento.— Where  there  are 
■OTeral  plainti&,  the  statute  (3  A  A  620)  gives  the  defendant  the  right  to  security 
for  coats  onlj  where  ofl  of  them  are  nonhrssidsnis.  If  one  of  the  plaintiib  only  is  a 
resident,  the  defendant  is  not  entitled  to  such  secnritf,  although  4t  appears  snch 
resident  plaintiff  is  irresponsible.  A  nonnrssidaU  guanUan  ad  Uiem  for  an  in&nt 
plaintiff,  whether  a  responsible  person  or  not|  maj  be  required  to  gire  seatriiy  for 
costs.  And  this  is  so^  although  some  of  the  plaintiflh  in  the  action  are  residents. 
(Tsn  Broeck  agt  Reynolds,  13  Hon,  462.) 

ProTislona  of  Jteviaed  Statutes  in  relation  to  tecnrlty 

for  co6ts*^-When  a  suit  shall  be  oommenced  in  anj  conrt:  1.  For  a  plaintiff  not 
residing  within  the  Jurisdiction  of  such  court;  or  for  several  plaintiflh,  who  are  all 
non-reeidents;  or,  2.  For  or  in  the  name  of  the  trustees  of  anj  debtor ;  or,  3.  For  or 
in  the  name  of  anj  person  being  insolvent,  who  shall  have  been  discharged  from  his 
debts,  or  whose  person  shall  have  been  exonerated  from  imprisonment,  pursuant  to 
any  law,  for  the  collection  of  any  debt  contracted  before  the  assignment  of  his  estate; 
or,  4.  For  or  in  the  name  of  any  person  oommitted  in  execution  for  a  crime ;  or, 
6.  In  the  name  of  any  infant  whose  next  friend  has  not  given  security  for  costs. 
The  defendant  may  require  such  plaintiff  to  file  security  for  the  payment  of  the  costs 
that  may  be  incurred  by  the  defendant,  in  such  suit  or  proceeding.  IfJ  after  the 
commencement  of  a  suit,  the  plaintiff  shall  become  a  non-resident,  or  all  the 
plaintiffs  shall  become  non-resident  or  insolvent,  and  be  disehaiged  or  exonerated 
as  aforesaid,  or  be  sentenoed  to  state  prison  for  any  term  less  than  for  life,  the  de- 
fendant may  also  require  such  security  to  be  filed.  The  order  to  file  such  security, 
and  that  all  proceedings  on  the  part  of  the  plaintiff  be  stayed,  until  such  security  be 
filed  and  the  sureties  shall  justify  if  exceptmi  to,  may  be  made  by  the  court  in  which 
the  action  is  pending,  or  by  any  judge  thereof  in  vacation,  upon  due  proof,  by  affi- 
davit, of  the  facts  entitling  such  defendant  thereto.  Such  security  ^all  be  given 
in  the  form  of  a  bond,  in  a  penalty  of  at  least  two  hundred  and  fifty  dollan,  with 
one  or  more  sufficient  sureties,  to  the  defendant,  conditioned  to  pay  on  demand,  all 
costs  that  may  be  awarded  to  the  defendant  in  such  suit  It  shidl  be  filed  with  a 
derk  of  the  court,  and  notice  thereof  be  given  to  the  defendant,  or  his  attorney. 
Within  twenty  days  after  the  service  of  such  notice,  the  defendant  may  except  to 
the  sufficiency  of  the  sureties,  by  giving  notice  of  suoh  ezneption  to  the  plaintifl^s 
attorney.  Within  twenty  days  sfter  suoh  notice  of  exception,  the  sureties  shall 
justify,  by  an  affidavit,  that  they  are  wortii  donble  the  penalty  of  such  bond,  over 
and  above  all  debts;  of  whioh  affidavit,  a  copy  shall  be  served  on  the  defendant, 
or  his  attorney.  Such  justification  shall  operate  to  discbarge  the  order  to  stay  pro- 
ceedings. In  the  cases  in  which,  according  to  the  provisions  of  this  title,  a  defend- 
ant at  the  coDunencement  of  a  suit,  shall  be  entitled  to  require  security  for  costs, 
the  attorney  for  the  plaintiff  shall  be  liable  for  such  oosts^  to  an  amount  not  exceed- 
ing one  hundred  dollars  until  security  tiierefor  be  filed,  as  herein  provided,  whether 
such  security  shall  have  been  required  bv  the  defendant  or  not  Such  attorn^  mav 
rdieve  himself  from  such  liability,  by  filing  security,  and  the  sureties  therein  jusa- 
fying,  if  excepted  to^  as  herein  provided,  without  being  required  to  do  so  by  the 
defendant,  and  by  giving  notice  thereof  to  such  defi^ndimt,  or  his  attorney.  (2  R, 
£f.,  4Jh  ed,  821,  g§  1  to  8,  incbuws.)  A  plaintiff  rssidhig  out  of  the  dty  of  Kew- 
York,  though  within  this  stato,  must  give  security  for  costs,  notwithstanding  the 
court  may  issue  executions  against  property  to  any  county  in  the  state.  This  rule 
applied  to  a  certiorari  brought  to  reverse  a  justice's  judgment  The  Code  of  Pro- 
cedure does  not  repeal  the  Revised  Statutes  relative  to  security  for  costs.  A  defend- 
ant who  has  been  let  in  to  defend,  after  a  default  and  judgment,  the  latter  standing 
as  security,  may  requhre  security  for  oosts  from  a  non-resident  plaintiff.  (QordMT 
agt  KeUby,  2  Saind.  632;  sssPhmm  agt  2biimfAsnd;  2  C.  JSl  2;  JAitp^y agt  i>arii«^- 
icm,  1  0.  R.  85.) 

Jnstification  of  one  tnrety  •nfficient*— Under  an  order  upon 
the  plaintiff  to  file  security  for  costs,  an  undertaldag  executed  by  two  sureties  is 
filed,  the  justificadon  of  one  of  the  sureties  upon  exceptions  is  suffident  (Riggi/ns 
agt.  Williams^  2  2>N«r,  678.)    Where  a  judge  makes  an  order  that  the  defendant 
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hare  a  certain  number  of  days  aAer  the  plaintiff  files  security  for  costs,  and  the  sure- 
ties,  if  excepted  to,  shaU  justify,  and  the  plaintiff  gives  notice  of  such  justification  to 
the  defendant,  to  answer  or  demur,  the  plaintiff,  though  he  file  security  wWi  juatifi' 
eaium^  and  gire  notice  to  the  defendant,  cannot  proceed  and  enter  judgment,  where 
the  defendant  excepts  to  the  surety,  without  a  new  jtut^ication  and  notice.  The  stat- 
ute requires  it    {Branson  agt.  Freeman^  8  How,  492.) 

liiablllt^  of  guardian  to  give  tecnrity*  —  Whether  the  next 
friend  shall  gire  security  for  costs,  or  not^  is  a  regulation  of  practice,  entirely  the 
creature  of  the  court,  and  under  its  control.    (Thomas  agt  TkonuUj  18  Barb,  149.) 

Form  off  an  order. — An  order  made  by  a  judge  in  vacation,  that  plain- 
tiff file  security  for  eosiSf  should  be  in  the  aUenuUivSj  as  was  formerly  the  practice-^ 
requiring  security  to  be  filed  in  twenty  days,  or  that  the  plaintiff  show  cause  why 
such  security  should  not  be  required,  at  the  next  special  term  thereafter.  {Bronson 
agt.  JF^^eeman,  8  How.  492.)  In  the  condition  of  a  bond  for  security  for  costs,  where 
plaintiff  is  a  non-resident,  the  obligors  should  be  bound  to  pay  on  demand  all 
costs,  Ac,    (TaUknadge  agt  WaUiSf  1  Sow,  100.) 

When   motion  for  teenritT  unreasonably  delayed.— 

When  a  motion  to  compel  a  non-resident  plaintiff  to  file  security  for  costs  is  un- 
reasonably delayed,  it  is  a  matter  resting  in  the  discretion  of  the  judge  whether  the 
motion  shall  be  granted  or  denied.  (5u;an  agt.  Matthews^  3  Duer,  613 ;  see  Gardner 
agt.  Kdly,  2  Sand.  632 ;  CasteUanos  agt.  Jones,  4  Sand.  679.) 

Security  on  appeal* ^•The  respondents  are  not  entitled  to  an  order  that 
the  appellants  file  security  for  costs  on  appeal  from  a  judgment,  although  the  latter 
is  a  foreign  oorporation.  If  the  appellants  stay  proceedings,  they  must  give  securitv 
on  the  appeal,  or  the  stay,  if  obtamed  ttom  the  court  or  judge,  will  Im  upon  such 
terms  as  may  be  just  (Steam  Navigatian  Qo,  agt  Weed,  8  How.  49.)  On  appeal  by 
defendant  from  a  judgment  rendered  at  special  term  to  the  general  term,  the  title  of 
the  cause  must  not  be  changed  (§  326).  The  action  is  not  a  new  one.  Although 
appealed,  it  remains  the  same.  Not  to  be  treated  like  a  writ  of  error  under  the  old 
system,  which  required  the  plaintiff  to  file  security  for  ooets.  (Johnson  agt  Teomans, 
8  How.  140.)  On  an  appeal  fit>m  the  decree  of  a  surrogate,  admitting  or  rejecting  a 
will  to  probate,  tiie  supreme  court  have  no  inherent  power  to  award  costs,  but  must 
follow  the  directions  of  the  statute  in  reference  thereto.  Therefore,  on  appeal  from 
a  decision  of  the  surrogate  admitting  a  will  to  probate^  followed  by  a  reversal  upon 
a  question  of  fact,  remitting  the  question  at  issue  to  a  Jury  for  a  new  trial,  ia  but  a 
single  stage  of  the  proceedings  in  the  cause,  and  the  court  cannot  absohUely  award 
costs  to  the  appellant,  upon  such  reversal  The  costs  of  the  appellant  in  such  case 
must  depend  upon  the  final  determination  of  the  question  in  controversy.  And 
where  the  appellant  succeeds  in  reversing  the  decree  of  the  surrogate  upon  a  ques- 
tion of  fact^  but  fiuls  on  a  new  trial  to  impeach  the  validity  or  execution  of  the  will, 
he  has  no  right  to  costs,  but  should  pay  costs  to  the  respondent  And  where,  on 
appeal,  the  decision  of  the  surrogate  is  affirmed,  and  where  it  is  reversed  upon  a 
question  of  law,  then  the  court  shall  award  costs  to  be  paid  by  the  parfy  failing,  or 
out  of  the  estate  of  the  deceased,  as  the  court  shall  direct  (2  R,  S,  4th  ed.,  gg  19 
emd  20.)    (  Van  FeU  agt  Van  Felt,  16  How.  299.) 

Costs  MThere  one  defendant  ae^nitted  in  action  off 
tort. — ^The  provi^iona  of  the  Revised  Statutes  relative  to  the  allowance  of  coats  to 
defendants  are  repealed.  In  actions  for  a  malicious  prosecution  against  several  de- 
fendants, the  allowance  of  eosts  to  a  defendant  who  has  answered  separately,  and  is 
acquitted  on  the  trial,  rests  wholly  in  the  discretion  of  the  court  (BuUdey  agt 
Smith,  1  Duer,  704.) 

I>onb1e  costs* — ^Where  a  defendant  sued  as  a  public  officer  obtains  Judg- 
ment upon  a  r^Kfrt  of  referees,  he  is  entitled  under  the  statute  (2  S.  8.  617,  §  24)  to 
double  costs,  the  same  as  if  judgment  had  been  rendered  upon  a  verdict  Held, 
that  the  above  mentioned  statute^  giving  doubU  costs  to  public  officers,  sued  as  such, 
was  not  intended  to  be  and  is  not  repealed  by  the  Code.  (TUhu  agt  Sparks,  9 
How,  465.)  The  provbions  of  the  Bevised  Statutes  for  the  allowance  of  daiMe  costs 
to  public  officers,  when  sued  as  such,  where  they  succeed  in  the  action,  are  not  re- 
pealed or  su^rseded  by  the  Code,  and  the  same  remain  operative  and  in  Aill  force. 
{BarOe  agt.  OHmanf  17  How.  1,  decided  ^  ihe  court  of  appeals.)    Where  judgment 
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is  obtained  against  a  defendant  sued  as  a  public  officer,  in  a  justice's  court,  and  on 
appeal  to  the  county  court  the  Judgment  is  rerersed,  and  on  appeal  br  the  plaintilT 
to  the  supreme  court,  the  judgment  of  the  county  court  is  affirmed  ;'^e2d,  that  the 
defendant  is  not  entitled  to  doubk  costs  upon  the  appeal  to  the  county  courts  but  is 
entitled  to  double  costs  on  the  appeal  to  the  supreme  court  {Wheelock  agt.  Botch- 
kisSf  18  Row.  468.)  The  former  practice,  in  allowing  or  refoaing  dotMe  costs  to  pub- 
lic officers,  lAust  still  prevail.  Therefore,  where  such  officer  has  jotucd  in  a  plea  or 
answer  of  justification  with  a  party  who  is  not  entitled  to  double  costs,  no  such 
costs  can  be  allowed  him.  It  is  different  where  the  offioer' and  the  other  party 
answer  separaiely.  The  statute,  in  giving  double  costs  **  to  any  other  person,"  in 
actions  against  him  for  any  act  done  by  the  command  of  such  officer,  or  in  their  aid 
and  Resistanffo,  applies  only  to  third  persons,  and  noi  to  a  party  to  the  action  or 
proceeding  in  which  the  prooSM  originates.    {BraMey  agt  Fay^  18  Sow,  481.) 


AGRE£itI£lf  T  AS  TO  ATTORlf  £¥'•  COIHPfilf  SATIOIf 

Alt  D  I.I£lf. 

Attomey^fl  lien  for  cottiu — ^The  lien  of  an  attorney,  for  costs,  is  de- 
stroyed by  an  assignment  of  the  claim  to  another  per^n,  and  the  recovery  of  a 
judgment  for  the  amount,  by  the  assignee ;  and  tiie  lien  will  not  be  revived  by  a 
subsequent  purchase  of  the  judgment,  by  the  attorney.  {CJutppd  agt  Datifij  21 
Barb,  17.)  In  an  action  for  a  partition,  after  the  plaintiff's  attorney  had  become 
entitled  to  certain  fees  for  his  services,  and  to  over  $100  for  disbursements,  the  plain- 
tiffs assigned  their  shares  in  the  property  to  0.  and  wife,  and  one  of  the  plaintiffii 
assigned  also  all  costs  and  allowances  that  Ae  might  have,  by  the  suit  The  assign- 
ees claimed  the  right  to  substitute  a  new  attorney,  and  cfontinue  the  suit  without 
paying  the  former  attorney  anything.  The  court  refused  to  allow  the  substitution 
until  the  disimrsemerUs  were  paid.  Subsequently,  the  property  being  sold,  and  the 
plaintiff's  costs  brought  into  court,  U  was  heU  that  the  assignment  did  not  transfbr 
any  costs  or  allowances  to  which  the  attorney  was  entitled,  but  only  those  belong- 
ing to  the  assignor.  It  was  further  hddf  that  when  G.  and  his  wife  took  an  assign- 
ment of  the  action  as  it  stood,  and  the  benefit  of  the  progress  then  made  in  it,  they 
took  it  with  the  burdens  then  inddeut  to  it,  one  of  which  was  the  liability  to  have 
the  costs  then  faicurred  deducted  from  the  recovery  by  them.  The  amount  of  coets 
due  to  the  former  attorney,  as  adjusted  previous  to  the  substitution,  was  therefore 
directed  to  be  paid  to  him,  before  paying  over  the  fond,  in  court  to  the  plaintiffs. 
{Creighton  agt  InffsrsoU^  20  Barb,  (41.)  An  attorney  has  a  lien  on  a  judgnient 
recovered  by  him,  for  his  costs.  He  is  regarded  as  an  assignee  of  the  judgment,  to 
the  extent  of  the  costs  induded  therein,  and  is  entitled  to  all  the  rights  iocident  to 
that  character.  Courts  of  law,  as  weU  as  of  equity,  take  notice  o^  and  protect,  the 
rights  of  assignees,  against  all  persons  having  either  express  or  implial  notice  of 
the  assignment.  {WUkins  agt.  BaUermatif  4 Barb.  47.)  Under  the  Code,  an  attor- 
ney has  a  cUim  in  the  nature  of  a  lien  upon  a  judgment  recovered  by  him  for  his 
client,  for  his  services  in  the  suit,  and  a  right,  as  against  the  client,  to  collect  the 
judgment  and  retain  the  proceeds,  or  sufficient  of  them  to  satisfy  his  claim  for  his 
•ervioes.  {Sherwood  BgL  The  BujfiOocmd  New- York  CHiy  BaOroad  Cb.,  12  jETmo.  186.) 
A  deed  of  compromise  and  settlement  executed,  under  teal,  by  judgment  and  other 
creditors,  with  a  covenant  not  to  sue  or  molest  the  debtor  or  his  property,  he  pay- 
ing a  certain  per  cent  on  the  amount  of  his  debts,-— AeU^  not  to  affect  the  amount 
of  costs  in  a  judgment  signed  off  by  the  plaintiflh  as  such  judgment  creditors,  where 
there  was  a  previous  agreement  that  the  plaintiffli*  attorney  should  have  the  costs 
in  the  suit  as  a  recompense  for  his  services,  of  which  the  defendant,  the  debtor,  had 
notice.  A  refhsal  by  &e  plaintifib,  when  compromiBing,  to  settle  as  to  such  costs,  Jieid, 
to  be  a  severance  of  the  costs  fitim  the  rest  of  the  debt  recovered  by  the  judgment,' 
so  that  the  plaintiffs'  attorney  owned  the  costs,  and  the  plftintiffs  the  rest  of  the 
debt  only.  (Robbms  agt  Alexander,  11  Bow,  100  ;  see  Easton  agt  SmWi^  I  £,  D, 
Smith,  318.)  A  parly  cannot  ^iforce  an  agreement  made  by  him  with  an  attorney 
to  give  him  a  part  of  a  debt  as  his  compensation  for  collecting  it;  held  accordingly 
in  an  action  against  the  attorney,  by  one  who  had  made  a  sub-agreement  with  the 
attorney  to  coUsct  a  demand  placed  in  the  plaintiff's  hands  £s  collection.    An 
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actual  demand  mnat  ba  prored,  in  order  to  mainfjrin  a  snit  agahiat  an  attorney  at. 
law,  for  money  ooUected  by  him.     (8atUrU$  a^  FrazeTj  2  Swfid.  141 ;  tee  Barry 
agt  Whitnwt  1  Codt  R.  l/i  8,  101.)    Where  it  iaconaidered  doubtful  whether  an 
attorney  is  in  the  right  as  to  a  claim  made  by  him  against  his  client  for  fees  and 
costs,  and  the  client  offers  to  eiTe  security  for  the  amount  shown  to  be  due,  the 
attorney  should  be  ordered  to  deliyer  up  on  such  security,  the  papers  on  which  he 
claims  such  Hen.    ( Ounningham  agt.  WtcUnp,  hAbb,4lZ,)    An  ajrreement  between 
attorney  and  client,  by  which  the  former  is  to  receive  a^  specified  sum  to  begin 
with,  and  the  taxable  costs  and  a  certain  per  centage  upon  the  amount  reeovered 
of  the  defendant  in  an  action  to  be  commenced,  without  any  understanding  that 
the  suit  shall  be  carried  on  or  maintained  at  hU  own  expenu,  does  not  amount  to 
champerty,  and  is  not  rold  or  illeg^al'    The  proTisions  of  section  lOS  of  the  Code 
are  sufficiently  broad  and  comprehensiye  to  include  and  legalize  such  a  transac- 
tion, assuming  that  it  would,  under  any  previons  statute  or  statutes,  have  been 
unlawful    {Benedict  agt.  Stuart,  23  Barb,  420;  and  eee  WUde  agt  Joel,  15  JTbto. 
S20 ;  ffall  agt.  Ayer,  9  Abb.  220.)    The  Code  has  not  abolished  the  attwnejfe  lien 
upon  the  judgment  for  hU  coete,  or  his  compensation  rendered  in  obtaining  the  judg- 
ment.   And  the  lien  eidsts,  whether  the  amount  of  the  attorney's  compensationaa 
agreed  upon,  or  depends  upon  a  quaiUum  meruit.    All  that  the  Code  has  done  haa 
been  to  abolish  the  fee  bill  under  the  Revised  Statutes,  and  to  take  away  all  re- 
straints upon  attorneys  making  agreements  with  their  clients  for  tiieir  services; 
but  this  does  not  touch  the  attorney's  lien  for  such  services ;  that  has  existed  by 
a  long  current  of  authorities,  and  still  exists  under  the  Code.    ( Ward  agt.  8ym*, 
9  How.  16.)    The  attorney  has  a  lien  for  his  costs  on  the  judgment  he  has  recov- 
ered, beyond  the  power  of  his  client  to  release.    The  Code  has  not  done  away  with 
this  right,  which  existed  prior  to  its  enactment.    (7%i«  deeitiion  upon  this  point 
affirmt  that  at  epeeial  term  in  the  aame  caee,  Id  How,  160.)    It  eeema,  that  on  a  mo- 
tion by  a  defendant  to  set  aside  an  execution  on  the  ground  that  the  judgment  is 
settled,  the  court  haa  no  authority  to  refer  the  subject  of  the  amount  of  costs  be- 
tween the  plaintiff  and  his  attorney,  without  the  content  of  the  vlaintif,    (Haight 
agt.  HoUomb,  16  //ow.  178.)    The  Code  has  not  abolished  the  lien  oian  attorney 
for  his  costs  upon  a  judgment  recovered  by  him.    Such  lien  is  not  measured  by 
the  taxable  costs,  but  covers  any  portion  of  the  damages  which  may  have  been 
stipulated  as  the  compensation  for  the  attorney's  services.    (Rooney  agt.  2nd  Av, 
RR,  Co.  18  i^.  Y.  R.  868.)    Where  an  action  is  brought  for  the  purpose  of  setting 
off  a  judgment,  owned  by  the  plaintiff,  against  a  jud^ent  for  costs  in  favor  of  the 
defendant  against  jthe  plaintiff,  the  attornc^e  lien  for  costs  on  the  latter  judgment 
cannot  be  protectecl  or  let  in  to  obstruct  the  set-oft   It  is  otherwise  where  Amotion 
is  made  to  set  off  judgments.    In  the  latter  case,  the  courts  proceed  without  the 
statute ;  but  in  the  former  they  are  within  it,  and  must  '^obey  it,  (Martin  agt.  Ka- 
nouee,  17  How.  146.)  Where  the  report  of  the  referee  was  made,  awarding  a  sum  to 
the  pliuntiff,  which,  with  all  his  interests  therein,  was  assigned  to  his  attorney,  in 
consideration  of  services  rendered  by  the  attorney,  and  for  moneys  advanced  to 
carry  on  the  suit,  and  the  attorney,  on  beinf  substituted  as  plaintiff,  entered 
judgment  in  his  own  name  against  the  defen£mt,  for  the  amount  reported  due, 
with  the  costs  of  the  suit ;  and,  snbseqnenti^,  the  defendant  obtained  judgment, 
on  report  of  referee,  against  the  original  plaintiff,  and  moved  to  set  off  his  judg- 
ment against  the  former.    Held,  that  such  a  setoff  could  not  be  allowed.    The 
attorney  was  not  only  the  equitable  assignee  of  the  judgment  to  the  amount  of 
his  costs,  but  the  actual  assignee,  for  a  good  consideration,  of  the  whole  judgment, 
before  the  latter  judgment  was  obtahicS.    {Roberte  agt.  Carter,  17  How,  841 ;  eee 
Garr  agt.  Afairet,  1  Hilt,  498.) 

Special  proceedimss*-— The  lesislaturehas  made  no  provision  for  co$t» 
in.  tpecial  proceecUnga  xmder  the  Code.  (§8.)  Therefore,  in  an  original  applica- 
tion to  the  court,  which  comes  under  the  head  of  special  proceedings,  motion  coeta 
only  can  be  allowed.  {In  the  matter  of  Hannah  M,  Fierce,  12  How.  68^ ;  wee  Peo- 
ple agt.  Slurtevant,  8  Ihter,  616.) 

Costs  on  one  cause  of  action  foiind  for  plaintilTand  one 
for  defendant.-'The  Revised  Statutes,  which  provide  that  where  there  are 
two  or  more  distinct  causes  of  action  in  separate  counts,  the  pliuntiff  shall  recover 
costs  on  the  issues  found  for  him,  and  the  defendant  on  those  found  in  hia  favor, 
has  not  been  abrogated  by  the  Code.    {Dreeter  agt.  Wicker,  2  Abb.  460.) 
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And  where  there  is  a  debt  due  to  the  father,  which  it  appears  is  neoeasary  for  the 
support  of  his  familj,  the  creditor  cannot  reach  it  on  proceedings  supplementary  to 
execution.  {Cox  agt  Stafordf  1 4  Bow.  619.)  The  object  of  the  examination  under 
proceediuKS  supplementaiy  to  execution,  (§  294,)  is  either  to  obtain  the  disooverj 
of  property  liable  to  execution,  and  subject  it  to  the  execution  or  control  of  a  re- 
ceirer ;  or  to  obtain  the  dlsooTery  of  choses  in  action,  and  to  have  them  collected 
by  assignment  from  the  defendant,  or  through  a  receirer :  or  by  order,  to  be  applied 
to  the  satisfaction  of  the  judgment.  But  neither  the  Bevised  Statutes  nor  the  Code 
allow  these  or  other  proceedings  befbre  the  court,  er  a  judge,  to  be  continued  and 
prosecuted  after  the  dudk  of  a  sole  defendant,  until  his  representatives  are  brought 
in  as  parties.  If  the  orders,  made  previous  to  the  defendant's  death,  have  given  a 
Uen^  that  lien  will  probably  be  saved  in  an  action  to  bring  in  the  representa- 
tives. {HazewdL  agt.  JPenmaa,  13  Uow.  114.)  To  authorize  the  appointment  of  a 
receiver  under  section  398  of  the  Code,  the  proceeding  should  be  against  the  debtor 
to  reach  his  property  generally ;  and  should  be  upon  notice  \o  the  debtor.  Such  an 
appointment  is  not  authorized  on  an  examination  under  section  294,  of  third  persons 
as  to  property  of  the  debtor  In  their  hands.  Under  this  section,  notice  of  the  pro- 
ceedings may  or  may  not  be  given  to  the  debtor,  in  the  discretion  of  the  judge.  In 
this  proceeding  (under  g  294,)  there  Is  no  authoritj  or  provision  for  proceedings  for 
the  application  of  tlie  property  of  the  debtor  to  the  payment  of  the  judgment  as  is 
provided  upon  the  return  of  an  execution,  and  as  is  provided  in  the  second  para- 
graph of  section  29*2.  Neither  Is  there  any  provision  for  an  examination  in  this 
proceeding  in  relation  to  the  property  at  large  of  the  debtor.  (Kemp  agt.  Harding, 
4  How.  Its ;  cmd  see  Fbster  agt  Frineej  18  How.  2S8.)  The  ckuim  alone  of  a  person 
alleged  to  have  property  of  the  judgment  debtor,  terminates  the  right  to  relief  as 
against  htm  under  these  proceedings.  Ko  examination  can  be  had  for  the  purpose 
or  with  a  view  of  defeating  such  claim.  {Van  Wffck  agt  BracBey,  3  (7  JR.  157;  eee 
Hauptman  agt  Cofltn,  1  K  P.  Smithy  730.) 

§  295.  Witnesses  required  to  appear  and  testify. 
Witnesses  may  be  required  to  appear  and  testify  on  any  pro- 
ceedings under  this  chapter,  in  the  same  manner  as  upon  the 

trial  of  an  issue. 

A  claim  by  iirltneM  to  the  property  does  not  excnse  taim 
from  tefltiffylng. — A  witness  is  not  to  be  excused  fh>m  answering  because 
he  sets  up  a  claim  to  the  property  in  question.  He  must  answer  all  proper  questions 
concerning  the  debtor's  property.    {Sandford  agt.  (7arr,  2  Abb.  462.) 

§  296.  CompeUing  party  or  witnesses  to  attend. 

The  party  or  witness  may  be  required  to  attend  before  the 
judge,  or  before  a  referee,  appointed  by  the  court  or  judge ;  if 
before  a  referee,  the  examination  shall  be  taken  by  the  referee, 
and  certified  by  the  judge.  All  examinations  and  answers  be- 
fore a  judge  or  referee,  under  this  chapter,  shall  be  on  oath,  ex- 
cept that  when  a  corporation  answers,  the  answer  shall  be  on 
the  oath  of  an  officer  thereof. 

Poorer  to  pnniali  for  contempt* — ^Because  the  power,  in  these 
proceedings,  to  punish  for  contempt  is  by  the  Code  (§  302^  conferred  on  the  judge 
before  whom  the  proceedings  have  been  commenced ;  ana,  in  the  first  judicisi  dis- 
trict, on  any  judge  before  whom  such  proceedings  have  been  continued,  where  they 
have  been  commenced  before  another  Judge ;  it  does  not  follow  that  the  court  is 
divested^  by  implication,  of  the  inherent  general  power,  which  it  has  always  pos- 
sessed and  exorcised,  of  enforcing  the  orders  of  its  judges  out  of  court,  and  of  pun- 
ishing disobedience  to  them  as  a  contempt,  calculated  to  impair  its  dignity 
and  efQciency.  {Wicker  agt  Dresser,  13  How.  831;  #e9  HuUaver  agt  WUeSf  11 
How.  300.) 
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§  297.  Jvdgs  may  order  property  to  he  applied  on  execution. 
The  judge  may  order  any  property  of  the  judgment  debtor, 
not  exempt  from  execution,  in  the  hands  either  of  himself  or 
any  other  person,  or  due  to  the  judgment  debtor,  to  be  applied 
towards  the  satisfaction  of  the  judgment,  except  that  the  earn- 
ings of  the  debtor  for  his  personal  services,  at  any  time  within 
sixty  days  next  preceding  the  order,  cannot  be  so  applied  when 
it  is  made  to  appear,  by  the  debtor's  aflSdavit  or  otherwise, 
that  such  earnings  are  necessary  for  the  use  of  a  family  sup- 
ported wholly  or  partly  by  liis  labor. 

Wben  earnings  of  Jadymeiit  debtor  urttliiii  %%xty  days 
may  be  applied^ — ^The  earnings  of  a  jadgment  debtor  for  personal  services, 
^thin  sixty  days  next  preceding  an  order  under  section  297  of  the  Code,  ordered 
to  be  applied  towards  the  satisfaction  of  the  Jadgment  where  it  appeared  that  he 
kept  house  and  had  boarders ;  that  he  was  not  married ;  that  he  hired  a  woman  to 
tdse  charge  of  his  household  affairs ;  that  for  her  serrices  he  gare  her  her  board, 
and  the  board  of  her  two  children,  and  clothed  them  in  part ;  that  he  had  no 
means  of  support  except  his  services ;  that  he  considered  the  sums  mentioned  as 
dne  him  necessary  for  the  use  of  himself  and  his  housekeeper  and  her  chUdren, 
whom  he  claimed  as  his  family.  His  obligations  to  his  housekeeper  and  her  chil- 
dren were  of  a  difierent  character  than  they  would  be  to  a  wife  and  children — 
where  it  would  be  his  duty  to  support  them  whether  they  rendered  him  any  ser- 
vice or  not — a  contract  of  a  business  nature  only  existed  between  him  and  the  for- 
mer. The  judgment  debtor,  however,  was  held  to  be  a  "  householder ;"  and  sudi 
property  of  his  as  is  mentioned  in  2  Revised  Statutes,  page  867,  section  22,  would 
DC  protected  against  an  execution.  (  Van  VechUn  agt.  uM,  14  Hew.  486.)  Where 
the  judgment  debtor  has  an  annviiy  payable  to  him,  the  plaintiff  in  these  proceed- 
ioffs  has  a  J^^i  to  have  the  annuity  itself  secured  to  him,  unless  he  chooses  to 
taSe  an  attignment  of  an  inUrett  in  it.    (Ten  Broeck  agt.  8loo,  18  iToio.  28.) 

C  hoses  and  rigbts  In  aeUon> — Jt  MeenUf  that  neither  proceedings  sup- 
plementary to  execution  under  the  Code,  nor  a  judgment  creditor's  bill,  is  intended 
to  reach  any  action  for  a  tort,  or  for  any  wrong  or  injury  which  is  not  founded  on 
contract,  and  in  which  damages  could  not  be  ascertained,  except  through  the  in- 
tervention of  a  jury.  But  an  action  in  the  United  States  court,  m  a  suit  in  equity, 
in  favor  of  a  judgment  debtor,  founded  on  a  contract  only,  and  in  which  nothing 
can  be  recovered  except  a  precise  sum,  where  nothing  like  punitive  damages  can 
be  given,  may  be  reached  by  these  supplementary  proceedings,  and  a  receiver 
appointed  to  obtain  the  avails  for  the  benefit  of  the  creditors  of  such  judgment 
debtor.  Such  a  right,  or  chose  in  action,  is  "  property,''  and  will  pass  to  execu- 
tors, and  may  be  assigned,  and  is  recoverable  without  leaving  the  amount  to  the 
discretion  of  a  jury.    (Ten  Broeck  agt.  8ho,  18  Hmo,  28.) 

Property  assigned  by  Jndffntent  debtor.— In  supplementary 
proceedings  a  creditor  cannot  reach  moveables  which  the  debtor  has  assigned  for 
the  benefit  of  his  creditors  during  the  life  of  the  execution  in  the  sheriff's  hands. 
(  Watroue  agt.  Lathrop,  4  Sand.  700.) 

Property  acquired  alter  commencement  of  proceed- 
ings*— Where  an  order  is  made  by  a  county  judge,  under  section  292  of  the  Code 
of  1849,  requiring  a  judgment  debtor  to  appear  before  a  referee,  to  be  examined  as 
to  his  property,  the  judge  has  no  right,  upon  the  coming  in  of  the  report  of  the 
referee,  to  direct  property  acquired  by  the  debtor  after  the  commencement  of  the 
proceedings  before  the  judge,  and  which  he  has  already  paid  out  to  another  credi- 
tor, to  be  paid  to  the  judgment  creditor,  in  satisfaction  of  the  judgment  and  the 
costs.  {Caton  agt.  Southwell,  18  Barb,  886.)  Under  section  297  of  the  Code,  in 
proceedings  supplementary  to  execution,  an  order  "  enjoining  and  restraining  the 
debtor  from  making  any  transfer  or  other  disposition  of  his  property,  not  exempt 
by  law  from  execution,  or  from  any  interference  therewith,"  (and  that  section  al- 
lows of  no  other  or  different  order,}  does  not  at  all  affect  the  right  of  the  debtor  to 
what  he  earns  after  the  granting  of  the  order.    And  where  a  defendant  is  ordered 
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to  show  cause  why  he  should  not  be  punbhed  as  for  a  contempt  in  disobeying 
such  an  order,  the  affidavits  must  satisfy  the  court  and  show  affirmatively  beyond 
a  reasonable  doubt,  that  the  money  or  property  the  defendant  has  received  and 
paid  out,  Ac,  or  any  part  of  it,  was  due  him,  or  earned  by  him  prior  to  the  date 
of  the  order,     i  Potter  agt.  Low,  16  How.  649.) 

Disobedience  of  order  for  payment  by  Jndinneiit  debt- 
or*— Where  a  defendant  disobeys  an  order  made  by  a  judge  for  the  non-payment 
of  a  sum  of  money  directed  to  be  paid,  the  precept  issues  to  commit  directly.  The 
process  to  appear  and  answer  is  for  contempts  other  than  those  for  the  non-pay- 
ment of  a  sum  of  money.    (The  People  agt  King^  9  How,  97.) 

IViien  and  iiour  order  upon  Judgment  debtor  to  pay 
over  g'ranted* — Where  a  defendant  disobeys  an  order  made  by  a  judge  for 
the  non-payment  of  a  sum  oi  money  directed  to  be  paid,  the  precept  issues  to  com- 
mit directly.  The  process  to  appear  and  answer  is  for  contempts  other  than  those 
for  the  non-payment  of  a  sum  or  money.  Where  an  order  Is  made  that  the  defend- 
ant pay  a  sum  of  money  in  satisfaction  o/thejndgfn*ntj  he  is  not  in  amtempt  iot  not 
paying  the  sum  to  the  receiver  on  demand  of  the  latter ;  because  the  order  is  not 
to  pay  the  money  into  court,  or  to  the  receiver,  but  in  effect  to  pay  to  the  plidntiff 
directly  in  satisfaction  of  the  judgment.  Whether  an  order  discharging  a  defend- 
ant  from  attachment  for  contempt  in  not  paying  over  money,  pursuant  to  an  order, 
is  appealable,  is  very  dovbtful.  In  supplemenUry  proceedings, where  the  funds  are  in 
the  nands  of  the  defendant,  and  there  is  no  dispute  as  to  thf  ownership,  and  it  appears 
clearly  that  the  funds  belong  to  the  defendant,  it  is  proper  to  make  an  order  to  pay 
the  money  or  apply  it  direcUy  in  satisfaction  of  the  judgment.  But  where  the  title 
to  the  funds  in  the  hands  of  the  defendant  arem  dispute — claimed  by  persons  other 
than  the  defendant,  such  an  order  is  improper ;  the  judge,  under  the  authority  con- 
ferred by  sections  292  and  293  of  the  Code,  has  no  right  to  try  and  determine  in 
this  summary  manner  these  conflicting  claims.  The  proper  order  in  such  case  is 
to  restrain  the  defendant  from  paying  over  the  funds  to  any  person,  and  to  appoint 
a  receiver,  whose  duty  will  be  to  apply  for  an  order  requiring  the  defendant  to  pay 
the  money  into  court,  when  all  parties  can  be  heard  and  the  controversy  ^posea 
of.    (The  People  agt  King,  9  How.  97;  see  In  re  Peyster,  2  C,  R.  69.) 

See  sections  292  and  298  and  note. 

§  298.  Judge  fnay  appoint  receiver^  and  prohibit  tran^fer^ 
ibc,^  qfpr(perty.    {Amendment  of  1862  in  italics,) 

The  jndge  may  also,  by  order,  appoint  a  receiver  of  the  prop- 
erty of  the  ju(igment  debtor,  in  the  same  manner,  and  with  the 
like  authority  as  if  the  appointment  was  made  by  the  court 
according  to  section  244.  But  before  the  appointment  of  such 
receiver,  the  judge  shall  ascertain,  if  practicable,  by  the  oath  of 
the  party,  or  otherwise,  whether  any  other  supplementary  pro- 
ceedings are  pending  against  the  judgment  debtor,  and  if  such 
proceedings  are  so  pending,  the  plaintiff  therein  «hall  have  no- 
tice to  appear  before  him,  and  shall  likewise  have  notice  of  all 
subsequent  proceedings  in  relation  to  said  receivership.  No 
more  than  one  receiver  of  the  property  of  a  judgment  debtor 
shall  be  appointed.  The  judge  may  also,  by  order,  forbid  a 
transfer  or  otherdisposition  of  theproperty  of  the  judgment  debt- 
or not  exempt  from  execution,  and  any  interference  therewith. 

Whentver  the  judge  shall  grant  an  order  for  the  appoint* 
ment  of  a  receiver  of  the  property  of  the  jnulgment  debtor^  the 
sam^  shall  be  fled  in  the  office  of  the  clerk  of  the  county  where 
the  judgement  roU  in  the  action  or  transcript  from  justices 
judgment  J  upon  which  the  proceedings  are  taken^  is  fled  ;  and 
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the  said  derh  shall  record  the  order  in  a  hook  to  he  kept  for 
that  purpose  in  his  office^  to  he  called  "  hook  of  orders  appoint- 
ing receivers  of  judgriient  d^tors^^  and  shall  note  the  time  of 
the  fling  of  said  order  therein.  A  certified  copy  of  said  order 
shall  he  delivered  to  the  receiver  named  therein^  and  Jie  shall 
he  vested  with  the  property  and  effects  of  the  judgment  dehtor 
from  the  time  of  theJUing  and  recording  of  the  order  as  afore- 
said. The  receiver  of  the  judgment  dehtor  shall  he  sulject  to 
the  direction  and  control  of  the  court  in  which  the  judgment 
was  obtained^  upon  which  the  proceedings  are  founded  ;  or  if 
the  judgment  is  upon  a  transcript  from  justice^  s  court  filed  in 
county  elerk^s  office^  then  he  shall  he  subject  to  the  direction  and 
control  of  the  county  court. 

Property  vests  In  receiver  iirltliOiiCiusiirnnicii^--'^ro<'^^^ 

appointed  by  a  ja<ige  in  proceedings  supplementary  to  execution,  obtains  title  to 
the  property  of  the  jodgment  debtor  by  force  of  his  appointment,  when  perfected, 
vithoot  the  execution  of  an  assignpaent  by  the  debtor.  {Porter  agt.  wUtiana^  5 
Seld.  142.)  Under  the  Code,  a  receiver,  appointed  by  a  jndge  in  the  course  of 
proceedings  supplementary  to  an  execution,  can  maintain  an  action  to  reooyer 
property,  real  and  personal,  which  the  judgment  debtor  has  transferred  to  the 
defendant  by  a  conyeyance--good  as  between  the  parties  to  it,  but  Toid  as  to 
creditors,  on  account  of  fraud.  {Porter  agt  dark,  12  How.  107,  decided  by  ths 
court  of  appeale.)  A  receiver,  appointed  in  proceeding^  supplementary  to  execu- 
tion, may  contest  the  validity  or  any  transfers  of  the  judgment  debtor,  with  the 
same  effect  as  if  the  suit  was  brought  in  the  name  of  the  creditor.  (Seymour  agt. 
Wilton,  15  How.  365.     See  Genet  agt.  Foeter,  18  How.  60.) 

The  receiver  represents  the  creditors  as  Trell  as  the 
debtor. — It  was  held  in  Dickereon  agt.  Van  7i/«e,  (1  Sand.  724,)  in  a  judgment 
creditor's  suit,  that  where  the  judgment  debtor  is  entitled  to  the  exemptions  pro- 
Tided  by  the  statutes  in  favor  of  householders,  the  referee  should,  in  his  direction 
for  the  delivery  of  the  debtor's  household  furniture,  specify  and  except,  or  other^ 
wise  designate,  the  furniture  which  is  to  be  left  with  the  debtor  as  being  exempt. 
What  is  necessary  furniture  is  to  be  determined  relatively,  by  reference  to  tne 
circumstances  of  the  case.  The  debtor  may  retiun  as  and  for  the  specific  exemp- 
tion, articles  which  he  had  in  common  use  in  his  family,  and  which  were  reason- 
able and  proper  for  him  and  them  in  their  station  in  life.  A  receiver  having, 
without  specific  direction  by  the  referee,  taken  goods  apparently  in  the  debtors 
possession,  but  which  were  claimed  by  one  not  a  party  to  the  suit,  was  ordered  to 
restore  them,  on  the  claimant's  undertaking  to  hold  tnem  subject  to  the  order  of 
the  court ;  and  a  reference  as  to  the  title  was  directed.  {See  ChatUauque  Bank 
agt.  Wliite,  2  SeUL  236 ;  and  see  Brown  agt.  Gilmore,  16  How.  627.) 

IVhen  other  creditors  aad  debtor  entitled  to  notice*— 

Where  other  creditors  have  idso  commenced  supplementary  proceedings  they  are 
entitled  to  notice  of  an  application  for  a  receiver,  but  not  to  a  copy  of  the  exami- 
nations. And  in  such  case,  of  other  creditors'  proceedings  the  debtor  must  have 
qotice  when  his  exanunation  has  been  taken  before  a  referee.  (Todd  a^.  Orooke, 
4  Sand.  694.)  To  authorize  the  appointment  of  a  receiver  under  section  298  of 
the  Code,  the  proceeding  should  be  against  the  debtor,  to  reach  his  property 
generally,  and  should  bo  upon  notice  to  the  debtor.  Such  an  appointment  is  not 
authorized  on  an  examination  under  section  294,  of  third  persons  as  to  property 
of  the  debtor  in  their  hands.  Under  this  section,  notice  of^the  proceedings  mvy  or 
may  not  be  given  to  the  debtor,  in  the  discretion  of  the  judge.  In  this  proceemng 
(nnder  §  294)  there  is  no  authority  or  provision  for  proceedings  for  tne  applicar 
tion  of  the  property  of  the  debtor  to  the  payment  of  the  judgment  as  is  provided 
upon  the  return  of  an  execution,  and  as  is  provided  by  the  second  paragraph  of 
section  292.  Neither  is  there  any  provision  for  an  examination  in  this  proceeding 
in  relation  to  the  property  at  laree  of  the  debtor.  (Kemp  a^.  Harding,  4  How, 
178.)  If  it  appears,  on  examination  of  witnesses  on  a  proceeding,  supplementary 
to  an  execution,  under  the  first  branch  of  section  292  of  the  C^e,  that  a  third 
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person,  not  a  party  to  the  proceeding,  is  in  possession  of  property  Uable  to  an 
execution  belonging  to  Uie  jud^ent  debtor,  and  is  coUading  with  the  debtor  to 
enable  him  to  defraud  his  creditors,  the  proper  remedy  of  the  judgment  creditor 
is  to  levy  on  the  goods  and  sell  them  under  his  execution ;  or  to  institute  an  action, 
in  the  nature  of  a  creditor's  bill,  against  the  judgment  debtor  and  his  fraudulent 
assignee.  If  a  receiver  can  be  appointed  in  such  case,  he  can  only  be  appointed 
on  notice  to  the  judgment  debtor.    (Dorr  agt.  Hoxeti,  6  J9oi0.'  29.) 

Poirer  aad  control  of  Judge  in  these  proceedings«—The 

power  to  entertain,  continue  and  conduct  supplementary  proceedings,  under  sec- 
tion 298,  Ac,  of  the  Code,  is  a  mere  statute  authority—conferred  not  upon  the 
supreme  court,  but  upon  the  judges  as  separate  judicial  officers,  and  must  be 
strictly  pursued.  After  the  proceedings  have  been  duly  instituted,  the  Jitrisdietion 
of  the  judge  must  remain  until  the  examination  of  the  debtor  is  completed,  and 
all  ordiri  made  by  the  judge  in  respect  to  the  property  of  the  judgment  debtor  or 
otherwise,  are  fulltf  executed.  The  receiver ,  too,  is  subject  to  the  order  of  the 
judge.  And  the  judge  has  control  over  the  assets  in  tne  hands  of  the  receiver, 
so  as  to  charge  them  with  the  castt  of  the  proceedings  under  section  801,  although 
no  order  for  costs  may  have  been  made  at  the  time  of  the  appointment  of  the  re- 
ceiver. {Webber B^.  Hoblne,  18  Haw,  882.)  In  proceedings  supplementary  to 
execution,  where  a  referee  has  certified  his  examination  of  the  judgment  debtor, 
and  others  who  are  alleged  to  owe  him,  under  section  294  of  the  Code,  to  the 
judge,  it  is  in  the  discretion  of  the  judge,  where  a  proper  case  is  presented,  either 
to  msJi^e  an  order  under  the  29'7th  section,  directing  the  property  of  the  judgment 
debtor,  whether  in  his  own  or  another's  hands,  and  also  any  deot  due  to  him,  to 
be  applied  towards  the  satisfaction  of  the  judgment ;  or  under  the  next  section 
(298)  to  appoint  a  receiver  of  the  property  of  the  debtor ;  or  if  the  case  require 
it,  to  do  both.  The  only  restriction  upon  the  exercise  of  this  discretion  is  found 
in  section  299,  as  applicable  to  certain  specified  cases.  {Coming  agt.  Tooker,  6 
How,  16;  M«  Myrei  Ceue,  2  Abb,  476.) 

§  299.  Proceedings  upon  claim  of  another  party  to  property^ 
or  on  denial  of  indebtedness  to  judgment  debtor. 

If  it  appear  that  a  person  or  corporation  alleged  to  have 
property  of  the  judgment  debtor  or  indebted  to  him,  claims  an 
interest  in  the  property,  adverse  to  him,  or  denies  the  debt, 
such  interest  or  debt  shall  be  recoverable  only  in  an  action 
against  such  person  or  corporation  by  the  receiver ;  but  the 
judge  may,  by  order,  forbid  a  transfer  or  other  disposition  of 
such  property  or  interest,  till  a  sufficient  opportunity  be  given 
to  the  receiver  to  commence  the  action,  and  prosecute  the  same 
to  judgment  and  execution ;  but  such  order  may  be  modified 
or  dissolved,  by  the  judge  granting  the  same,  at  any  time,  on 

such  security  as  he  shall  direct. 

ConflictinfT  claims  to  property  in  bands  of  third  per- 
sons.— ^^'here  it  appears  from  the  examination  that  it  is  doubtful  whether  the 
person  who  is  alleged  to  owe  the  judgment  debtor,  or  another  individual  not 
under  examination,  is  reaUy  indebted  to  him,  and  as  a  conclusion  of  law  upon  the 
facts  uncertain,  a  receiver  should  be  appointed  to  enable  the  creditor,  or  the 
party  entitled  to  the  right,  to  pursue  the  claim  by  action.  (Coming  agt.  TookeTf 
5  HtynB,  16.)  The  299th  section  of  the  Ck>de  is  confined  in  its  operation  to  cases 
where  proceedings  supplementary  to  execution  have  been  instituted  under  the 
chapter  in  which  it  is  found ;  it  is  not  in  the  way,  therefore,  of  an  action  in  the 
nature  of  a  creditor's  bill  for  the  purpose  of  having  an  assignment  or  other  dispo- 
sition of  property  by  the  judgment  debtor  declared  fraudulent,  <bo.  A  party 
applying  to  have  property  in  controversy  placed  in  the  hands  of  a  receiver, 
pen^ng  the  litigation,  must  show  at  least  a  probable  interest  in  the  property, 
and  that  there  is  danger  of  its  being  lost  without  such  protection.  (Goodyear 
agt  BettM,  1  How  187.)    Section  296  had  given  power  to  the  judge  to  order  pro- 

Serty  of  the  judgment  debtor,  in  the  hands  of  himself  or  of  any  other  person,  or 
ae  to  the  judgment  debtor,  to  be  applied  towards  the  satisfiction  of  the  judg- 
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ment.  This  is  a  summary  authority  to  be  exercised  without  action,  and  is  broad 
enough  to  include  even  property  claimed  by  third  persons.  To  prevent  the  exer- 
cise of  that  summary  power,  when  third  persons  made  an  adverse  claim,  the  299th 
flection  was  framed,  so  as  not  to  allow  such  property  to  be  touched  without  an 
action.  The  word  "  only^  there  is  to  be  connected  with  its  nearest  consequent 
''  action,"  and  not  with  the  more  remote  word  reeeiver,  so  as  to  read,  "  shall  be 
recoverable  only  in  an  action  (t.  0.,  not  by  the  order  of  the  judge)  against  such 
person  or  corporation  by  the  receiver."  It  thus  authorizes  an  action  by  the  re- 
ceiver, and  prohibits  a  summary  order  where  third  persons  are  concerned,  and 
does  not,  even  in  those  cases,  take  away  the  plaintiff's  right  to  an  action,  if  formerly 
he  had  such  ri^t.  Per  Mttchbll,  J.  (  CaUin  agt  DottgMy,  1 2  How.  461;  see  Kinff 
agt  Tuaka,  1  l)uer,  686.)  The  judffe  who  makes  an  order  appointing  a  referee  to 
examine  as  to  the  property  of  a  judgment  debtor  under  section  299  of  the  Code,  is 
ihahtdge  to  whom  the  referee  must  certify  his  examination,  and  the  one  who  must 
make  we  order  for  the  appointment  of  a  receiver.  No  other  judge,  out  of  court, 
has  Uie  power.  Ajid  this  applies  to  county  judges  who  make  such  orders.  (Smith 
agt.  Johitson,  7  How,  89;  see  Connaugk  agt.  Sedgunek,  1  Barb.  210.) 

When  action  must  be  bronffht  by  receiver.— The  sections  of 

the  Code,  relative  to  proceedings  supplementary  to  execution,  were  intended  to 
be  complete,  and  to  afford  a  ju(§ment  creditor  instituting  proceedings  under  them 
the  fall  benefit,  and  to  put  him  in  possession  of  all  the  rights,  whicl^  the  chapter  em- 
bracing them  recognizes,  creates  or  regulates.  Hence  an  action  to  recover  a  debt 
due  to  the  judgment  debtor,  from  a  third  person,  or  to  reach  property  in  his  posses- 
sion alleged  to  belong  to  the  judgment  debtor,  can  only  be  brought  by  the  receiver 
appointed  under  those  provisions  of  the  Code.  It  cannot  be  instituted  by  the  judg- 
ment creditor  himselt  {Edmondtton  agt.  McLeod,  19  Barb.  867.)  By  section  299, 
when  a  party  is  summoned  before  the  judge  under  section  294,  and  denies  the  debt 
alleged  to  be  due,  or  claims  the  property  Sieged  to  belong  to  the  judgment  debtor, 
such  debt  or  property  shall  be  recovered  only  in  an  action  by  the  receiver.  There- 
fore the  judge,  upon  these  supplementary  proceedings,  has  no  jurisdiction  to  try 
such  claim.  (Sherwood  agt  Buffalo  and  New- York  Railroad  Oo.,  12  How.  186.)  A 
receiver  appointed  in  proceedings  supplementary  to  execution,  may  contest  the  va- 
lidity of  any  transfers  of  the  judgment  debtor,  with  the  same  enect  as  if  the  suit 
was  brought  in  the  name  of  the  creditor.  {Seymour  agt.  WiUon,  16  How.  865 ; 
and  tee  Qenet  ag^.  Foeter,  18  How.  60.) 
See  the  preceding  sections  in  this  chapter,  and  notes. 

§  300.  Reference  hy  judge. 

The  judge  may  in  his  discretion  order  a  reference  to  a  referee 
agreed  upon  by  the  parties  or  appointed  by  him  to  report  the 
evidence  or  the  facts,  and  may  in  his  discretion,  appoint  such 
referee  in  the  first  order  or  at  any  time. 

Profseedin^s  must  be  bad  before  Jndire  urbo  appoints 
referee. — ^The  judge  who  makes  an  order  appointing  a  referee  to  examme  as  to 
the  property  of  a  judgment  debtor  under  section  299  of  the  Code,  is  the  jndge  to 
whom  tne  referee  must  certify  his  examination,  and  the  one  who  must  make  the  or- 
der for  the  appointment  of  a  receiver.  No  other  j  udge,  out  of  court,  has  the  power. 
And  this  applies  to  county  judges  who  make  such  orders.  (Smith  agt.  Juhnsony  7 
How.  89.)  To  get  rid  of  an  order  improperly  made  by  a  judge  at  chambers,  the 
remedy  is  by  motion  to  the  eofwrt  to  set  it  aside.  A  judge  at  chambers  has  no  power 
to  make  an  absolute,  indefinite  and  continuing  order,  either  to  set  aside  or  stay  pro- 
ceedings. At  most,  he  has  only  power  to  stay  proceedings  for  a  time,  as  until  the 
next  torm,  or  untU  a  rule  nisi  has  been  applied  mr,  so  as  to  afford  application  to  the 
court.  And  this  rule  applies  to  proceedings  supplementary  to  execution.  The 
judge  before  whom  these  proceedings  have  been  instituted  and  are  pending,  including 
a  county  judge,  has  sole  and  exclusive  jurisdiction  over  them  until  they  are  finally 
disposed  o£  No  other  judge  or  officer  at  chambers  can  have  any  power  to  come 
in  and  stay  such  proceedings  by  a  general  order,  upon  terms.  It  belongs  to  the 
duties  of  a  judge  sitting  as  a  eowrty  and  not  at  chambers.  (Bank  of  Geneeee  agt. 
SpeneeTt  15  How.  14;  aee  S.  C,  page  412.)  In  proceedings  supplementary  to  exe- 
cution, where  a  referee  has  certified  his  exanunation  of  the  judgment  debtor,  and 
others  who  are  alleged  to  owe  him,  under  section  294  of  the  Code,  to  the  judge; 
it  is  in  the  discretion  of  the  judge,  where  a  proper  case  is  presented,  either  to  make 
an  order  under  the  297th  section,  directing  the  property  of  the  judgment  debtor.  ^ 
whether  in  his  own  or  another^s  hands,  and  also  any  debt  due  to  him,  to  be  applied 
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towards  the  satisfaction  of  the  judgment ;  or  under  the  next  sectioB^^^^t)  ^  appoint 
a  receiver  of  the  property  of  the  debtor ;  or,  if  the  case  require  it,  to  do  ooth.  The 
only  restriction  upon  the  exercise  of  this  discretion,  is  found  in  section  299,  as  ap- 
plicable to  cwtain  specified  cases.  ( 0»minff  agt.  To»ker,  6  How,  16.)  A  referee 
appointed  to  report  iixefaeU,  is  not  at  liberty  to  report  the  widenee  at  large.  {Dorr 
agt.  Nux»m,  5  M*m,  29.)  It  is  irregular  to  moye,  aj^  a  general  term  of  the  court,  to 
set  aside  an  order  made  by  a  county  judffe  for  the  examination  of  a  defendant  be- 
fore a  referee,  on  the  ground  of  irr^giuarity.  If  such  order  is  erroneous,  the 
remedy  of  the  defendant  is  to  apply  to  the  county  judge  to  yacate  or  modify^  it. 
And  it  such  application  is  denied,  it  seem*  the  defendant  may  appeal,  under  section 
849  of  the  Code  of  1849.  (Conway  agt  Hitehint,  9  Barb.  878 ;  9e$  Hol'tster  agt. 
Schafford,  1  Code  R,  N.  S.  1 20.)  The  officer  who  grants  an  order  under  section  300, 
is  authorized  and  may  immed&atdy  appoint  a  rtferu.  It  is  the  more  conyenient 
practice.  (The  ease  of  Batch  agt  Weybwm,  8  How,  Pr,  R.  168,  holing  thai  the 
defwdant  in  the  order  9hould  be  Er*mght  before  the  ofieer  in  thefiret  inetano$,  hae  net 
bten  generally  followed,)  (//«2«aver  agt  TFUm,  11  J^ow.  446.)  The  judge  acquires 
jurisdiction  of  the  subject  matter  and  of  the  person  of  the  defendant  for  all  the  pur- 
poses of  the  appointment  of  a  referee,  by  the  presentation  to  him  of  an  affidayit 
containing  the  ucts  required  by  section  292,  to  be  stated  in  it,  and  by  the  motion 
of  the  creditor  for  the  order.    {Oreen  agt  BuUard,  8  How.  818.) 

Delivery  of  debtor's  prop^erty.— The  practice  stated  in  jnd^ent 
creditor's  suits,  on  deliyering  to  a  receiyer  the  effects  which  are  in  the  possession  or 
under  the  control  of  the  judgment  debtor.  The  referee  should  decide  what  effects 
are  to  be  dellyered,  apd  spedfy  the  same  particularly.  If  the  articles  be  ponderous, 
he  should  fix  a  time  ior  the  debtor  to  attend  at  the  place  where  they  are  situated, 
and  deliyer  the  same  to  the  receiyer.  If  the  debtor  omit  or  refuse  to  comply  with 
the  referee's  direction  to  deliyer  property  to  the'receiyer,  the  plaintiff  proceeds  by 
attachment,  to  compel  such  deliyery.  On  an  application  for  such  attachment,  the 
debtor  will  be  heard  by  way  of  appeal  from  the  decision  of  the  referee  in  ordering 
the  deliyery.  The  receiyer  acts  as  the  officer  of  the  court,  under  its  direction.  He 
is  not  to  resort  to  force,  or  to  measures  tending  to  produce  yiolence.   Where  the 

i'udgment  debtor  is  entitled  to  the  exemptions  proyided  by  the  statutes  in  fayor  of 
louseholders,  the  referee  should,  in  his  direction  for  the  deliyery  of  the  debtor's 
household  furniture,  specify  and  except,  or  otherwise  designate,  the  furniture  which 
is  to  be  left  with  the  debtor  as  being  exempt.  What  is  necessary  furniture  is  to 
be  determined  relatiyely,  by  reference  to  the  circumstances  of  the  case.  The  debtor 
may  retain  as  and  for  the  specific  exemption,  articles  which  he  had  in  common  use 
in  his  family,  and  which  were  reasonable  and  proper  for  him  and  them  in  their 
station  in  life.  A  receiyer  haying,  without  specific  direction  by  the  referee,  taken 
goods  apparently  in  the  debtor's  possession,  but  which  were  claimed  by  one  not 
a  party  to  the  suit,  was  ordered  tl»  restore  them,  on  the  claimant's  undertaking  to 
hold  tnem  subject  to  the  order  of  the  court ;  and  a  reference  as  to  the  titie  was 
^directed.  (Diekfreon  a^t.  Van  2ine,  1  Sand,  728.)  The  referee  has  no  further 
ipower  oyer  a  debtor  after  an  assignment  and  deliyery  oyer  of  his  property  on 
oath,  and  his  examination  on  oath  as  to  the  same.  (Orre  Caee,  2  Abb.  467 ;  bud- 
Mm  agt.  Fiets,  11  Paige,  180.) 

§  801.  Costs  of  proceedings. 

The  judge  may  allow  to  the  judgment  creditor,  or  to  any 
iparty  so  examined,  whether  a  party  to  the  action  or  not,  wit- 
jiesBes'  fees  and  disbursements,  and  a  fixed  sum  in  addition,  not 
lexoeeding  thirty  dollars,  as  costs. 

Ju4^ge  ha*  control  of  the  coats.— The  receiver,  too,  is  subject  to  the 
order  of  the  judge.  And  the  judge  has  control  oyer  the  assets  in  the  hands  of  the 
receiyer,  so  as  to  charge  them  with  the  eosta  of  the  proceedinss  under  section  801, 
althongh  no  order  for  costs  may  haye  been  made  at  the  time  of  the  appointment  of 
the< receiyer.  ( Webber  agt.  Hobbie,  18  How.  882.)  Section  801  prcrndes  for  an  al- 
lowance for  "  witoDiesaes*'  fees  and  disbursements,  and  a  fixed  sum  in  addition,  not 
exceeding  thirty  dollans,  a»  ettete.^  Where  the  officer  allowed  a  fixed  sum  ($80)  in 
the  order  ''  for  countel  fee,**  instead  of  saying  "  as  costs,"  held,  that  it  was  sufficient. 
'The  additional  aUowanee  most  be  intended  to  embrace  counsel  fee.  Process  in  the 
nature  oi  e^  fieri  faeiae  (jSms.  L,  1847,  p.  890)  cannot  be  issued  to  collect,  the  eoete 
.allowed  in  an  order  made  ia  supplementary  proceedings ;  because  such  an  order  is 
not  an  order  of  the  court.  A  distinction  b  clearly  recognized  between  orders  made 
•by  the  court,;  and  by  a  judgeor  officer  oat  of  court.  (HulMaver  a^t.  Wilet,  1 1  Uow.44A ) 
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WIlBieMes*  feei«— WitneiMB'  feas :  for  each  witoeui  flft7  ceDta  for  each  day 
'vrhile  attending  any  court  or  offloer,  and  if  tho  witneis  resides  more  than  three  miles 
from  the  place  of  attendanee,  traTelling  at  the  rate  of  lour  cents  per  mile  going  uid 
returning.    (2  R,  &  831,  §  16.) 

ApplicaUoii  tor  costs*— A  person  examined  as  a.witneto  before  a  referee, 
in  a  proceeding  supplementary  to  a&  exeeutionf  in  pursuance  of  seetions  295-300  of 
the  Code,  is  entitled  to  fees  as  a  witness,  as  allowed  by  statute.  (Laws  of  1840,  p. 
331,  §  8.)  The  remedy  of  the  witness  for  his  fees  is  against  the  pieurty  calling  him ; 
and  it  seems  he  is  not  bound  to  give  eyidenoe  until  1^  fees  are  paid.  The  301st 
section  of  the  Code  does  not  authorize  an  application  to  a  Judge,  in  behalf  of  a  wit- 
ness, for  his  fees^  and  a  fixed  sum  in  addition.  An  application  for  costs  cannot  be 
made  in  a  proceeding  supplementaiy  to  an  execution  until  the  proceeding  has  been 
brought  to  an  end  in  iaFor  of  the  party  so  applying.  {Dcwis  agt  Jhtmer^  4,  Ebw. 
190.)  No  costs  to  a  defendant  on  this  proceeding,  on  his  procuring  it  to  be  dis- 
missed without  examination.    (JBngU  agt  Batmeau,  3  Sand,  678.) 

§  802.  Disobedience  of  order,  how  punished. 

If  any  person,  party  or  witness,  disobey  an  order  of  the  judge 
or  referee  duly  served,  such  person,  party  or  witness  may  be 
punished  by  the  judge  as  for  a  contempt.  And  in  all  cases  of 
commitment  under  this  chapter,  or  the  act  to  abolish  imprison- 
ment for  debt,  the  person  committed  may,  in  case  of  inability  to 
perform  the  act  required,  or  to  endure  the  imprisonment^  be  dis- 
charged firom  imprisonment,  by  the  court  or  judge  committing 
him,  or  the  court  in  which  the  j  adgment  was  rendered,  on  such 

terms  as  may  be  just. 

The  court,  as  ivell  as  tlie  Jadge,  lias  poirer  to  pnnish 
for  contempt*— The  court  has  the  tnktrmit  power,  in  a  general  sense,  of  pun- 
ishing, as  tkcontempt^  disobedience  to  orders  made  hj  judges  out  of  court  It  is  a  power 
essential  to  the  efficacious  ezistencQ  of  a  judicial  tribunal  This  power  has  not  been 
taken  away  from  the  court  by  any  provisions  of  the  Code  relating  to  suj^akmenUiryprQ' 
oudAnga,  On  the  contrary,  tiie  Oode  in  the  sections  in  reference  to  titiese  proceedings^ 
plainly  recognizes  such  power.  Because  the  power,  in  these  proceedings,  to  punish  for 
contempt,  is  by  the  Odde  (g  303)  conferred  on  the  judge  before  whom  the  proceed- 
ings hare  been  commenced ;  and,  in  the  first  judicial  district,  on  any  judge  before 
whom  such  proceedings  have  been  continued,  where  they  have  been  commenced 
before  another  judge,  it  does  not  follow  that  the  court  %$  diverted,  by  implication,  of 
the  inherent  general  power,  which  it  has  always  possessed  and  exercised,  of  enforo- 
ing  the  orders  of  its  judges  out  of  court,  and  of  punishing  disobedience  to  them  as 
a  contempt,  calculated  to  impair  its  dignity  and  efficiency.  {See  the  ease  of  Shep- 
herd  agt  Dean,  N,  Y.  Com.  Fleas,  13  Sow.  173,  taking  an  adverse  view  of  &e  ques* 
Uan,)    (WideerngL  Dresser,  13  Bow,  331 ;  ms  2  B,  S.  686.) 

Proceedings  on  pnnlshlng  ff<^r  contempt.— A  judge,  under  sec- 
tion 302  of  the  Oode,  has  power  to  punish  as  for  a  contempt  all  disobedience  of  or> 
ders  made  by  him  in  "proceedings  supplementary  to  the  execution."  An  attach- 
ment issued  by  him  for  such  contempt,  may  therefore  properly  be  made  returnable 
before  him,  at  his  office.  Although  the  Code  gives  the  power  of  punishing  disobe- 
dience of  his  orders  to  the  judge,  reference  must  be  had  to  the  Revised  Statutes  as 
to  the  mode  in  which  that  power  is  to  be  exercised.  (2  R,  S.  536.)  Under  this 
statute  a  Judge,  upon  due  proot,  may,  in  his  discretion,  issue  an  attachment  in  the 
first  instance,  against  the  [Muty  accused,  to  appear  and  answer,  or  he  may  grant  an 
order  to  show  cause.  In  either  case,  copies  of  the  affidavits  upon  which  the  appli* 
cation  is  founded,  should  be  served  with  the  attachment  or  order.  It  is  not  neces- 
sary that  the  psrty  accused  should  first  have  an  opportuni^  of  being  heard  upon  an 
order  to  show  cause  before  an  attachnymt  can  issue.  The  attachment  is  not  issued 
in  such  instanoflfl^  for  tiie  pufpoaes  of  punishmsnti  after  a  final  a^iadication.    It  is 
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<ml7  «  mode  of  bringing  the  pAitT*  belbre  the  eoorl  Jl  #nim^  that  In  the  flrat  Jadi- 
eial  district,  the  ordintfj  prftctioe  ii,  to  give  notice  of  motion  for  an  ittachment,  or 
obtain  an  order  to  ihow  oaoie.  Whefter  the  affldaTita  upon  which  an  attachment 
is  iasued,  are  sufficient  to  warrant  its  issuing,  is  a  matter  that  eannot  be  rsriewed 
on  hab§a8  corpus,  (Maikr  </  Snufhmnif  S  iSSsiidL  714;  ses  ifyirv  agt  J<me$j  3  Ahb, 
aoi;  <md  sm Pwple  agt  Jfimrp^  1ft  Mam.  4M;  Wea  OUy  BmA  agt  Bvd,  17  Bow. 
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§  803.  Fee  biU  abolished.    Allowances  given^  termed  costs. 
All  statutes  establishing  or  reguktting  the  costs  or  fees  of  attor- 
neys, solicitors  and  counsel  in  civil  actions,  and  all  existing  rules 
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and  provisions  of  law,  restricting  or  controlling  the  right  of  a 
party  to  agree  with  an  attomej,  solicitor  or  counsel,  for  his  com- 
pensation, are  repealed ;  and  hereafter  the  measure  of  such  com- 
pensation shall  be  left  to  the  agreement,  express  or  implied,  of 
the  parties.  *  But  there  n^y  be  allowed  to  the  prevailing  party, 
upon  the  judgment,  certain  sums  by  way  of  indemnity  for  his 
expenses  in  the  action ;  which  allowances  are  in  this  act  termed 

OOStB. 

Attorney^  liability  ffo»  eosti*— Where  ftn  ftction  is  brought  by  a 
plidntiir  not  leBiding  in  this  state,  the  obtaining  of  an  order  that  the  plaintiff  file 
seenrity  for  costs  with  a  stay  of  proceedings,  is  not  an  abandonment  of  the  defend- 
ant's claim  on  the  plaintiff^*  oUomey  for  costs.  And  where,  in  snch  case,  the  de- 
fendant afterwards  notices  the  cause  for  trial,  it  is  a  wairer  of  the  stay  of  prooeed- 
ings,  and  the  plaintiff  is  at  liberty  to  appear  and  prosecnte  the  caose  at  the  circuit 
The  plaintiff's  attorney,  in  sudi  case,  is  liable  for  sll  the  costs  of  the  defence,  indnd* 
ing  the  costs  of  proceedings  to  obtain  security  for  costs;  but  not  for  an  amount  ex* 
oeeding  in  the  aggregate  one  hundred  dollars.  A  demand  of  payment  fVom  the 
attorney  so  liable,  before  the  making  of  an  order  requiring  the  attorney  to  pay  such 
costs,  does  not  entitle  the  defendant  to  process  in  the  first  instance ;  nor  can  such 
process  be  awarded  till  demand  of  payment  shall  have  been  made,  after  the  making 
of  the  order  and  on  senrice  of  a  certified  copy  thereof^  nor  until  the  expiration  of 
twenty  days  after  such  demand  and  senrice,  when,  on  proof  thereof,  and  of  non-pay- 
ment, an  order  for  process  may  be  made  on  an  <s  pairU  application.  The  process  to 
be  issued  in  such  case  is  no  longer  a  precept  in  nature  of  an  attachment,  but  since 
the  act  of  1847,  it  has  been  process  in  nature  ot^  fieri  faciasj  agamst  personal  prop- 
erty. (Boyce  agt  Saietj  8  Ebw.  i95.)  An  attorney  is  liable  for  costs  in  cases  of 
non-resident  plaintiifb,  only  where  seeurity  for  costs  could  be  oriffinaUy  required. 
Therefore,  in  order  to  compel  payment  of  costs  by  the  attorney  in  the  action,  it  must 
appear  affirmaUveiy  Chat  the  plaintiff  was  a  non-resident  wTien  (he  action  was  eomr 
mtnud.    (JTotr  agt^rotm,  ^Hcw.  270;  $•$ Long t^  ffatt^  1  C,  RK.  S,  115.) 

dccnrity  for  e«0ta.-*UDder  the  atatato  (3  J^  A  260,  g  2,)  the  proceed- 
ing to  obtain  eeewrUy  for  eoeUt  when  tk  is  shown  that  the  plaintiff  has  become  a  non- 
resident  after  the  commeneementof  the  action,  cannot  be  enforced  by  a  defendant, 
where  an  order  is  standing  Ihal  a  writ  of  inqmiy  issue  to  ascertain  the  plaintiifs 
dami^[es  in  the  action.  Until  the  defendant  gets  rid  of  what  amounts  to  an  interlo- 
CQtoiy  judgment  against  him,  he  is  hi  no  ocodition  to  ask  for  security  for  cost ;  mm 
eoHtiai,  that  ho  can  ev«r  be  entitled  to  any.  (BvOer  a^ft  Wood,  10  Sow.  313.)  No- 
tice of  <9>pearafie6  or  ntaimor  may  be  serred  a/lor  i^atdt,  if  before  judgment  entered, 
in  all  caeea  where  an  assiiissmrint  of  daoMges  is  neeesssry,  TherdTore,  an  order  that 
plaintiff  file  seeurity  for  coats,  and  for  a  stsy,  ftc,  obtidned  by  de&ndant  after  hia 
diAiult  entered,  and  before  judgment  perfected,  held  good.  {Abbott  agt.  Smith,  8 
Bow,  46S.)  On  a  motion  thai  plaintiff  file  aeourity  for  oosts^  the  defendant  will  not 
he  allowed  on  a  general  rule  to  have  the  amonnt  increased  over  $260,  where  it  ap- 
pears the  cause  lu«  been  thioogh  a  long  course  of  litigation  and  the  amount  of  courts 
is  large.  A  plaintiff  non-resideat^  although  compelled  to  bring  an  action  of  eject- 
ment, by  reason  of  a  daim  of  title  instituted  under  the  statute  by  defendant,  is 
nerertheleas  Mquirsd  to  file  secuffty  for  oeats.  {M^rihrcp  agt  WrigJU,  I  How,  146.) 
The  effect  of  the  order  to  file  security  for  costs  is  a  snspension  of  the  time  to  an- 
swer, and  the  defendant  has  the  same  period  to  answer  after  the  order  is  complied 
with  as  when  it  was  serred.  The  plaintiff  waa  eqoally  bound  to  file  security  when 
the  action  waa  commenced ;  and  there  is  no  propriety  in  saying  that  the  defendant, 
when  he  asks  a  protection  required  by  tiie  statute,  must  seek  ^o  further  protection 
agaiDst  an  advantage  which  the  plaintiff  by  his  lachea  might  require.  Per  Bbadt,  J. 
(PkOi  agt.  rowneend;  3  Alib,  9.)  The  plaintiff  having  reftased  to  obey  the  order  to 
file  security,  the  defendant  had  a  right  to  proceed  in  the  cause  aa  if  none  had  been 
demanded,  and  to  rely  on  the  liability  (^  the  attorney  for  his  costs.    Per  Pasksb,  J. 
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(Sayee  agt  Baka,  8  Bow.  496.)  An  orders  made  $X  ipeoial  term,  denjing  a  motion 
to  dismiss  the  complaint  on  the  ground  that  the  plaintlflfi  had  omitted  to  Hie  9ecuriiy 
for  oaaiiy  is  not  appeakMe,    (Tyrone^  <fe&,  Co.  agt  Sdumek^  18  Bow,  276.) 

All  the  plmiBiUfffi  mwtt  b«  aon-reftideiito.— Where  there  are 
several  plaintiA,  the  statute  (2  R  S.  620)  gives  the  defendant  the  right  to  secwriiy 
for  ettsta  only  where  off  of  them  are  non-rmidmiig.  If  one  of  the  piaintiflh  only  is  a 
resident,  the  defendant  is  not  entitled  to  such  secniitj,  although  4t  appears  such 
resident  plaintiif  is  irresponsible.  A  non^reaident  guanUan  ad  Ulem  for  an  infant 
plaintiff,  whether  a  responsible  person  or  not,  may  be  required  to  give  aecurUy  for 
eoata.  And  this  is  so^  although  some  of  the  plaintifb  in  the  action  are  residents. 
(2bii  Broick  agt  ReynoUls,  13  Haw,  462.) 

ProFlsiom  of  AeFtoed  Statntet  la  relatioii  to  tecurltj 
for  costs* — ^When  a  suit  shall  be  commenced  in  any  court:  1.  For  a  plaintiff  not 
residing  within  the  Jurisdiction  of  such  court;  or  for  several  plaintiflfii,  who  are  all 
non-residents ;  or,  2.  For  or  in  the  name  of  the  trustees  of  any  debtor ;  or,  3.  For  or 
in  the  name  of  any  person  being  insolvent,  who  shall  have  been  discharged  from  his 
debts,  or  whose  person  shall  have  been  exonerated  fh>m  Imprisonment,  pursuant  to 
any  law,  for  the  collection  of  any  debt  contracted  before  the  assignment  of  Ids  estate; 
or,  4  For  or  in  the  name  of  any  person  committed  in  execution  for  a  crime ;  or, 
6.  In  the  name  of  any  infant  whose  next  fKend  has  not  given  security  for  costs. 
The  defendant  may  require  such  plaintiff  to  file  security  for  the  payment  of  the  coats 
that  may  be  incurred  by  the  defendant,  in  such  suit  or  proceeding.  If^  after  the 
commencement  of  a  suit,  the  plaintiff  shall  become  a  non-resident,  or  all  the 
plaintiffs  shall  beoome  non-resident  or  insolvent,  and  be  dissharged  or  exonerated 
as  aforesaid,  or  be  sentenced  to  state  prison  for  any  term  leas  than  for  life,  the  de- 
fendant may  also  require  such  security  to  be  filed.  The  order  to  file  such  security, 
and  that  all  proceedings  on  the  part  of  the  plaintiff  be  stayed,  untU  such  security  be 
filed  and  the  sureties  shall  justily  if  except^  to,  may  be  made  by  the  court  in  which 
the  action  is  pending,  or  by  any  judge  thereof  in  vacation,  upon  due  proof,  by  affi- 
davit, of  the  facts  entitling  such  defendant  thereto.  Such  security  shall  be  given 
in  the  form  of  a  bond,  in  a  penalty  of  at  least  two  hundred  and  fifty  doUan,  with 
one  or  more  sufficient  sureties,  to  the  defendant,  conditioned  to  pay  on  demand,  all 
costs  that  may  be  awarded  to  the  defendant  in  such  suit  It  shall  be  filed  with  a 
clerk  of  the  court,  and  notice  thereof  be  given  to  the  defendant,  or  his  attorney. 
Within  twenty  days  after  the  service  of  such  notice,  the  defendant  may  except  to 
the  sufficiency  of  the  sureties,  by  giving  notice  of  suoh  exoeptioo  to  the  |daintiff*8 
attorney.  Within  twenty  days  after  such  notice  of  exception,  the  sureties  shall 
Justify,  by  an  affidavit,  that  they  are  worth  doable  the  penalty  of  such  bond,  over 
and  above  all  debts;  of  which  affidavit  a  copy  shall  be  served  on  the  defendant, 
or  his  attorney.  Such  Justification  shall  operate  to  discharge  the  order  to  stay  pro- 
ceedings. In  the  cases  in  which,  according  to  the  provisions  of  tlus  title,  a  defend- 
ant at  the  commencement  of  a  suit  shall  be  entitled  to  require  security  for  costs, 
the  aitomey  for  the  plaintiff  shall  be  liable  for  such  oosts^  to  an  amount  not  exceed- 
ing one  hundred  dollars  nntil  security  therefor  be  filed,  as  herein  provided,  whether 
such  security  shall  have  been  required  bv  the  defendant  or  not  Sndi  attorney  may 
rdieve  himself  fh>m  such  Uability,  by  flung  security,  and  the  sureties  therein  Jusn- 

Sring,  if  excepted  to^  as  herein  provided,  without  being  required  to  do  so  by  !^e 
efendant,  and  by  giving  notice  thereof  to  such  defendant,  or  his  attorney.  (2  R, 
8^  4^  ed.,  821,  §§  1  <o  8,  inehwiva,)  A  plaintiff  residfaig  out  of  the  city  of  Kew- 
Toric,  though  within  this  state,  must  give  security  for  costs,  notwithstanding  the 
court  may  issue  executions  against  property  to  any  county  in  the  state.  This  rule 
applied  to  a  certiorari  brought  to  reverse  a  Justice's  Judgment  The  Oode  of  Pro- 
oedure  does  not  repeal  the  Revised  Statutes  relative  to  security  for  costs.  A  defend- 
ant who  has  been  let  in  to  defend,  after  a  default  and  Judgment,  the  latter  standing 
as  security,  may  require  security  for  costs  fhmi  a  non-resident  plaintift  {Oardaer 
agt  fe^,  2  Sand,  632;  MaPAamvagt  3bwn$kmdf2  C,  R  i ;  Atrphygt  BarUng- 
t<m,l  G.R  86.) 

JTustiflcatlon  of  oae  sarcty  safficleat*— Under  an  order  upon 
the  plaintiff  to  file  security  for  cost^  an  undertaldag  executed  by  two  sureties  is 
filed,  the  justification  of  one  of  the  sureties  upon  exceptions  is  sufficient  (Rigyini 
agt.  Williams^  2  Duer^  678.)    Where  a  Judge  makes  an  order  that  the  defendant 
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liave  a  certain  number  of  days  after  tiie  plaintiff  flies  Beeority  for  coets,  and  the  sure- 
ties, if  excepted  to,  shall  justify,  and  the  plaintiff  gives  notice  of  such  justification  to 
the  defendant,  to  answer  or  demur,  the  plaintiff,  though  he  file  security  toUh  justifi- 
ccUiofij  and  give  notice  to  the  defendant,  cannot  proceed  and  enter  judgment,  where 
the  defendant  eoecepta  to  the  surety,  without  a  new  jutiifioaUon  and  notice.  The  stat- 
ute requires  it    (Bronaon  agt.  Frteman^  8  How,  492.) 

lilablllli^  of  g[«ardiaii  to  give  tecnrity*  ^  Whether  the  next 
friend  shall  give  security  for  costs,  or  not,  is  a  regulation  of  practice,  entirely  the 
creature  of  the  court,  and  under  its  oontrd.    (Thamaa  agt  Tkonuu^  18  Barb.  149.) 

Form  off  an  order. — An  order  made  by  a  judge  in  vacation,  that  plain- 
tiff file  steurUyfor  costa^  should  be  in  the  aUeimativ^  as  was  formerly  the  practio^* 
requiring  security  to  be  filed  in  twenty  days,  or  that  the  plaintiff  show  cause  why 
such  security  should  not  be  required,  at  the  next  tpeeial  term  thereafter.  (Bronaon 
agt  Freeman^  8  Biow.  492.)  In  the  condition  of  a  bond  for  security  for  costs,  where 
plaintiff  is  a  non-resident,  the  obligors  should  be  bound  to  pay  on  demand  all 
costs,  &c.    {Taiimadgt  agt  WoISUb,  I  How,  100.) 

Wfaen  motion  ffor  t€Nsnrity  nnreasonably  delayed.— 

When  a  motion  to  compel  a  non-resident  plaintiff  to  file  security  for  costs  is  un- 
reasonably delayed,  it  is  a  matter  resting  in  the  discretion  of  the  judge  whether  the 
motion  shall  be  granted  or  denied.  (Swan  agt.  Matthews,  3  iHier,  613 ;  see  Gardner 
agt.  EeUy,  2  Sand.  632 ;  CktsteUanos  agt.  Jones^  4  Sand.  679.) 

Security  on  appeal*— The  respondents  are  not  entitled  to  an  order  that 
the  appellants  file  security  for  costs  on  appeal  ftom  a  judgment,  although  the  latter 
is  a  foreign  corporation.  If  the  appellants  stay  proceedings,  they  must  give  securitv 
on  the  appeal,  or  the  stay,  if  obtained  from  the  court  or  judge,  will  l^  upon  such 
terms  as  may  be  just  {SUam  KavigaHon  Qo.  agt  Weed,  8  How.  49.)  On  appeal  by 
defendant  from  a  judgment  rendered  at  special  term  to  the  general  temii  the  title  of 
the  cause  must  not  be  changed  ^  326).  The  action  is  not  a  new  one.  Although 
appealed,  it  remains  the  same.  JNot  to  be  treated  like  a  writ  of  error  under  the  old 
system,  which  required  the  plaintiff  to  file  security  for  oosta  {Johnson  agt  Teomans, 
8  How.  140.)  On  an  appeal  firom  the  decree  of  a  surrogate,  admitting  or  rejecting  a 
will  to  probate,  the  supreme  court  have  no  inherent  power  to  award  coets,  but  must 
follow  the  durections  of  the  statute  in  reference  thereto.  Therefore,  on  appeal  from 
a  decision  of  the  surrogate  admitting  a  will  to  probate,  followed  by  a  reversal  upon 
a  question  of  fact,  remitting  the  question  at  issue  to  a  jury  for  a  new  trial,  is  but  a 
finale  stage  of  the  proceedings  in  the  cause,  and  the  court  cannot  cibsohdely  award 
costs  to  the  appellant,  upon  such  reversal  The  costs  of  the  appellant  in  such  case 
must  depend  upon  the  final  determination  of  the  question  in  controversy.  And 
where  the  appellant  succeeds  in  reversing  the  decree  of  the  surrogate  upon  a  ques- 
tion of  fiict,  but  (ails  on  a  new  trial  to  impeach  the  validity  or  execution  of  the  will, 
he  has  no  right  to  costs,  but  should  pay  costs  to  the  respondent  And  where,  on 
appeal,  the  decision  of  the  surrogate  is  farmed,  and  where  it  is  reversed  upon  a 
question  of  law,  then  the  court  shidl  award  costs  to  be  paid  by  the  party  faiUnff,  or 
out  of  the  estate  of  the  deceased,  as  the  court  shall  direct  (2  R.  S.^  Ith  ed.,  g|  19 
and  20.)    (  Van  PeU  agt  Van  PsU,  16  How.  299.) 

Costs  mrtaere  one  defendant  ae^altted  in  action  off 
tort. — ^The  provisions  of  the  Revised  Statutes  relative  to  the  allowance  of  costs  to 
defendants  are  repealed.  In  actions  for  a  malicious  prosecution  against  several  de- 
fendants, Uie  allowance  of  costs  to  a  defendant  who  has  answered  separately,  and  is 
acquitted  on  the  trial,  rests  wholly  in  the  discretion  of  the  court  {BMey  agt 
Smiih,  1  iHier,  704.) 

I>onble  costs. — ^Where  a  defendant  sued  as  a  public  officer  obtahis  judg- 
ment upon  a  report  of  referees,  he  is  entitled  under  the  statute  (3  R.  8.  617,  §  24)  to 
double  costs,  the  same  as  if  judgment  had  been  rendered  upon  a  verdict.  Heid, 
that  the  above  mentioned  statute,  giving  double  eosts  to  public  officers,  sued  as  such, 
was  not  intended  to  be  and  is  not  repealed  by  the  Code.  {TiUou  agt  Sparks,  9 
How.  466.)  The  provisions  of  the  Revised  Statutes  for  the  allowance  of  d^mMe  costs 
to  public  officers,  when  sued  as  such,  where  they  succeed  in  the  action,  are  not  re- 
pealed or  superseded  by  the  Code,  and  the  same  remain  operative  and  in  ftiU  force. 
(BarOe  agt.  (?0man,  IT  Hne.  1,  decided  ly  the  court  of  appeals.)    Where  judgment 
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18  obtained  agamst  a  defendant  sued  as  a  pablic  officer,  in  a  jnatice^s  court,  and  on 
appeal  to  the  coontjr  ooort  the  judgment  is  reversed,  and  on  appeal  br  the  plaintilf 
to  the  supreme  court,  the  judgment  of  the  county  ooort  is  affirmed  ;'Ae&2,  that  the 
defendant  is  not  entitled  to  (ioiiMa  eosU  upon  Uie  appesd  to  the  eauniy  courts  but  is 
entitled  to  double  costs  on  the  appeal  to  the  supreme  court  {Wheelock  agt.  Hoick' 
Ici88f  18  ffouf.  468.)  The  former  practice,  in  allowing  or  refusing  dotMe  costs  to  pub- 
lic offloers,  lAust  still  prevaiL  Therefore,  where  sach  officer  has  Joikdd  in  a  plea  or 
answer  of  iustlflcation  with  a  party  who  is  not  entitled  to  double  costs,  no  such 
costs  can  be  allowed  him.  It  is  difTerent  where  the  offioer  and  the  other  panj 
answer  $eparxMiy,  The  statute,  in  giving  doable  oosts  **  to  anj  other  person,"  in 
actions  against  him  for  any  act  done  by  the  command  of  such  officer,  or  in  their  aid 
and  assistance,  applies  only  to  third  persoos,  and  noi  to  a  par^  to  the  action  or 
ppoceeding  in  which  the  praoSH  originates*    {Bndky  agt  Fay,  18  Bow.  481.) 
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Attorney'8  lien  for  cof ta« — ^The  lien  of  an  attorney,  for  costs,  is  de- 
stroyed  by  an  assignment  of  the  claim  to  another  perqon,  and  the  recovery  of  a 
judgment  for  the  amount,  by  the  assignee ;  and  the  lien  will  not  be  revived  by  a 
sul»equent  purchase  of  the  judgment,  by  the  attorney.  {Chappd  agt  Dann,  21 
Borft.  17.)  In  an  action  for  a  partition,  after  the  plaintilTs  attorney  had  become 
entitled  to  certain  fees  for  his  services,  and  to  over  $100  for  disbursements,  the  plain* 
tii&  assigned  their  shares  in  the  property  to  C.  and  wife,  and  one  of  the  plaintiflii 
assigned  also  all  ooets  and  allowances  that  he  might  have,  by  the  suit  The  assign- 
ees claimed  the  right  to  substitute  a  new  attorney,  and  continue  the  suit  without 
paying  the  former  attorney  anything.  The  court  refosed  to  allow  the  substitution 
tmtil  the  disbursemerUs  were  paid.  Subsequently,  the  property  bemg  sold,  and  the 
plaintifiTs  costs  brought  Into  court,  it  was  held,  that  the  assignment  did  not  transfer 
any  costs  or  aUowanoes  to  which  the  attorney  was  entitled,  but  only  those  belong- 
ing to  the  assignor.  It  was  furiher  held,  that  when  0.  and  his  wife  took  an  assign- 
ment of  the  action  as  it  stood,  and  the  benefit  of  the  progress  then  made  in  it,  they 
took  it  with  the  burdens  then  inddeut  to  it,  one  of  which  was  the  liability  to  have 
the  costs  then  incurred  deducted  ftxMn  the  recovery  by  them.  The  amount  of  ooets 
due  to  the  former  attorney,  as  adjusted  previous  to  the  substitution,  was  therefore 
directed  to  be  paid  to  him,  before  paying  over  the  fiind  in  court  to  the  plaintiift. 
{Creighton  agt  IngersoU,  20  Barb,  141.)  An  attonteyhas  a  lien  on  a  judgment 
recovered  by  him,  for  his  costs.  He  \b  regarded  as  an  assignee  of  the  judgment,  to 
the  extent  of  the  costs  included  therein,  and  is  entitled  to  all  the  rights  incident  to 
that  character.  Courts  of  law,  as  well  as  of  equity,  take  notice  o^  and  protect,  the 
rights  of  assignees,  against  all  persons  having  either  express  or  implied  notice  of 
the  assignment  ( WWdns  agt  BaUei-man,  4  Sfjorh.  47.)  Under  the  Code,  an  aUur^ 
ney  has  a  claim  in  the  nature  of  a  Hen  upon  a  judgment  recovered  by  him  for  his 
client,  for  his  services  in  the  suit,  and  a  right,  as  against  the  client,  to  collect  the 
judgment  and  retain  the  proceeds,  or  sufficient  of  them  to  satisfy  his  claim  for  his 
serviees.  (iSTAertAXN^  agt  TAe  J^.^  oiid  i^^to- l^A  ^'ly  JtoOrYNi^  Cb.,  12  iKnff.  186.) 
A  deed  of  cosapromise  and  settlement  executed,  under  seal,  by  judgment  and  other 
crediton^  with  a  covenant  not  to  sue  or  molest  the  debtor  or  h&  property,  he  pay- 
ing a  certain  per  cent  on  the  amount  of  his  debts,— AeU^  not  to  affect  the  amount 
of  costs  in  a  judgment  signed  off  by  the  plaintiflh  as  snch  judgment  creditors,  where 
there  was  a  previous  agreement  that  the  plaintifib'  attorney  should  have  the  costs 
in  the  suit  as  a  recompense  for  his  services,  of  which  the  defendant,  the  debtor,  had 
notice.  A  reflual  by  the  plaintiffli,  wiien  compromising,  to  settle  as  to  such  costs,  heU 
to  be  a  severance  of  the  oosts  from  the  rest  of  the  debt  recovered  by  the  judgment,' 
so  that  the  plamtiffs'  attontisy  owned  the  costs,  and  the  plaintifb  the  rest  of  the 
debt  only.  (Robldns  agt  Alexander,  11  Bow.  100  ;  see  Easian  agt  Smith,  I  £.  D. 
Smith,  316.)  A  party  cannot  enforce  an  a^p^ement  made  by  him  with  an  attorney 
to  give  him  a  part  of  a  debt  as  his  compensation  for  collecting  it;  held  accordingly 
in  an  action  against  the  attorney,  by  one  who  had  made  a  sub-agreement  with  the 
attorney  to  collect  a  demand  placed  in  the  plaintiff's  hands  fiur  collection.    An 
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adciAl  demand  miMt  be  proved,  in  order  to  tnaintrin  a  suit  acndaet  an  attornej  at 
law,  for  money  collected  by  him.     {SaiUrUe  agt  I¥aMer,  2  Sand.  141 ;  see  Barry 
agt.  WMtn&y,  1  Coth  B.  Jf,  S.  101.)    Where  it  is  conaidered  doabtful  whether  an 
attorney  is  in  the  right  aa  to  a  claim  made  by  him  against  his  client  for  fees  and 
costs,  and  the  client  offers  to  fAve  security  for  the  amount  shown  to  be  due,  the 
attorney  should  be  ordered  to  aeliyer  up  on  such  security,  the  papers  on  whldi  he 
daims  such  lien.    ( 6^iinifi^Aam  agt.  Wtdinp,  S  Abb.  418.)    An  agreement  between 
attorney  and  client,  by  which  the  former  is  to  receiye  a  apecined  sum  to  begin 
with,  and  the  taxable  costs  and  a  certain  per  centapre  upon  the  amount  recovered 
of  the  defendant  in  an  action  to  be  commenced,  without  any  understanding  that 
the  suit  shall  be  carried  on  or  maintained  at  his  own  expense,  does  not  amount  to 
champerty,  and  is  not  void  or  ille«d.-   The  provisions  of  section  103  of  the  Code 
are  sufficiently  broad  and  comprehensive  to  include  and  legalize  such  a  transac- 
tion, assuming  that  it  would,  under  any  previous  statute  or  statutes,  have  been 
unlawful    {Benedict  agt.  Stuart,  23  Barb.  420;  and  see  WUde  aet  Joel,  15  How, 
320 ;  Hail  agt.  Aytr,  9  Abb,  220.)    The  Code  has  not  abolished  the  attorneifelien 
upon  the  judgment  for  his  costs,  or  his  compensation  rendered  in  obtaining  the  juds^- 
ment.    And  the  lien  exists,  whether  the  amount  of  the  attorney's  compensatioots 
agreed  upon,  or  depends  upon  a  quantum  meruit.    All  that  the  Code  has  done  has 
been  to  abolish  the  fee  bill  under  the  Revised  Statutes,  and  to  taJ^e  away  all  re- 
straints upon  attorneys  making  agreements  with  their  clients  for  their  services; 
but  this  does  not  touch  the  attorney's  lien  tot  such  services ;  tiutt  has  existed  by 
a  long  current  of  authorities,  and  still  exists  under  the  Code.    ( Ward  agt.  Byrne, 
9  How.  16.)    Tlie  attorney  has  a  lien  for  his  costs  on  the  judgment  he  has  recov- 
ered, beyond  the  power  of  his  client  to  release.   The  Code  has  not  done  away  with 
this  right,  which  existed  prior  to  its  enactment    {This  decision  up<m  this  point 
effirms  that  at  special  term  in  the  same  ease,  16  Mow.  160.)    It  seems,  that  on  a  mo- 
tion bv  a  defendant  to  set  aside  an  execution  on  the  ground  that  the  judgment  is 
settled,  the  court  has  no  authority  to  refer  the  subject  of  the  amount  of  costs  be- 
tween the  plaintiff  and  his  attorney,  without  the  consent  of  the  plaint^,    {Haight 
agt.  HoUomb,  16  How.  173.)    The  Code  has  not  abolished  the  lien  ofan  attorney 
for  his  costs  upon  a  judgment  recovered  by  him.    Such  lien  is  not  measured  by 
the  taxable  costs,  but  covers  any  portion  of  the  damages  which  may  have  been 
stipulated  as  the  compensation  for  the  attorney's  services.    (Rooney  agt.  2fii  Av. 
MB.  Co.  18  i\r.  Z  JR.  868.)    Where  an  action  is  brought  for  the  purpose  of  setting 
off  a  judgment,  owned  by  the  plaintiff,  against  a  judgment  for  costs  in  favor  of  the 
defendant  against  the  pudntiff,  the  attorneys  lien  for  costs  on  the  latter  judgment 
cannot  be  protected  or  let  in  to  obstruct  the  set-o£   It  is  otherwise  where  timotion 
is  made  to  set  off  judgments.    In  the  latter  case,  the  courts  proceed  without  the 
statute ;  but  in  the  former  they  are  within  it»  and  must  '.obey  it.  {Martin  agt.  Ka- 
nouse.  17  How.  146.)  Where  the  report  of  the  referee  was  made,  awarding  a  sum  to 
the  plaintiff,  which,  with  all  his  interests  therein,  was  assigned  to  his  attorney,  in 
consideration  of  services  rendered  by  the  attorney,  and  for  moneys  advanced  to 
carry  on  the  suit,  and  the  attorney,  on  beinf  substituted  as  plaintiff,  entered 
judCTient  in  his  own  name  against  the  defen£mt,  for  the  amount  report^  due, 
with  the  costs  of  the  suit ;  and,  subsequently,  the  defendant  obtained  judgment, 
on  report  of  referee,  against  the  ori^nal  plaintiff,  and  moved  to  set  off  his  judg^ 
ment  against  the  former.    Held,  that  such  a  setoff  could  not  be  allowed.    The 
attorney  was  not  only  the  equitable  assignee  of  the  judgment  to  the  amount  of 
his  costs,  but  the  actual  assignee,  for  ag<x>d  consideration,  of  the  whole  judgment, 
before  the  latter  judgment  was  obtains.    {JRoberts  agt.  Carter,  17  How.  841 ;  see 
Oarr  agt.  Mairet,  1  Hilt.  498.) 


only  can  be  allowed.  {In  the  matter  of  Hannah  M.  Pierce,  12  How.  53il ;  see  Peo- 
ple agt.  Sturtevant,  3  Ihier,  616.) 

Costs  on  one  cause  of  action  found  for  plaintiflTand  one 

for  defendant* — ^The  Revised  Statutes,  which  provide  that  where  there  are 
two  or  more  distinct  causes  of  action  in  separate  counts,  the  plaintiff  shall  recover 
costs  on  the  issues  found  for  him,  and  the  defendant  on  those  found  in  his  favor, 
has  not  been  abrogated  by  the  Code.    {Dresser  agt.  Wicker,  2  Abb.  460.) 
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€••19  vniier  aet  ef  ISdS.  (ch.  eiY,  g  l.V— 11m  proviiloii  of  this 

•ct,  which  limits  coets  in  oertain  acttons  proecoatid  in  the  city  of  K«w-York,  )m. 
«ay  other  than  the  marine  ooort,  does  not  apply  to  aotions  oommenoed  in  the  hh 
preme  court  oat  of  the  city  of  New^York,  and  transferred  there  fer  trial.  {JSlei^ 
9gL  HaneotSf  4  Abb*  245,)  The  marine  court  in  the  city  of  New-Tork  has  juri»> 
diction  of  the  aciioBS  mentioned  in  this  act  in  those  cases  only  in  whieh  the  dam- 
ages didmed  do  not  exceed  $500.  When  such  an  action  is  brought  in  a  court  of 
record,  and  the  damages  claimed  do  not  exceed  |500,  pUtntiff  can  recoTer  only 
such  costs  M  he  woidd  if  the  action  had  been  commenced  in  the  marine  courts 
(Murrasf  agt  De  Onm,  8  Dw&r,  MS.) 

Costs  in  natter  of  •peniair  streets  Im  the  city  of  New 

York.— Section  12  of  the  act  of  April  30, 1839.  (ZatM  o/183«,oA.  209,)  does  not 
authorize  thesnpreme  oonrt  in  the  first  judicial  district,  at  general  term,  to  rerise 
and  modify  the  rules  made  by  the  old  supreme  court,  in  July,  1839,  relative  to  the 
taxation  of  the  costs  of  opening  and  improving  streets  in  tne  city  of  New- York. 
Accordingly,  AeM,  that  the  rules  upon  that  subject,  adopted  at  a  general  term  of  the 
supreme  court  held  in  the  first  district,  on  the  30th  of  March,  1854,  were  void  and 
nugatory.  The  supreme  court  in  the  several  iu(ticial  districts  of  the  state  has  no 
power  to  make  general  rules.  That  power  is,  by  secdon  470  of  the  Code,  expressly 
given  to  the  convocation  of  judges  therun  mentioned,  who  are  to  meet  every  two 
years  for  that  purpose.  The  act  of  April  1, 1864,  {Lam  of  1854,  />.  281,)  governs 
as  to  the  taxation  of  the  costs  and  expenses  of  street  improvements  in  the  city  of 
New- York.  Consequently,  all  bills  of  the  corporation  counsel,  for  services  ren- 
dered, or  of 'proceedings  pending  previous  to  tbe  first  day  of  January,  1865,  are 
to  be  taxed  at  the  rates  allowed  previous  to  the  passage  of  that  act  (in  the  mo^ 
kroftke  appHeoiionfor  the  openm^  of  ike  Bonery,  19  Barb,  588.) 


On  appeal,  alHmied  as  to  oae  of  two  ^efe^aats, 
reversed  as  to  tlie  other. — ^In  such  case,  where  no  special  circumstanoes 
render  a  diflerent  disposition  proper,  the  reversal  is  with  costs  to  the  appellanl 
{Montgomery  OomUy  Bank  agt  Albany  OUy  Bank,  8  8eUL  459;  m$  J)aniieU  agt 
Lyon,  5  SeUL  549.) 

§  304.  When  allowed  of  cowrie  to  pLairUiff.  {Amendment 
^1862  in  italics,) 

Costs  eliall  be  allowed  of  coarse  to  the  plaintiff  upon  a  re* 
cover  J,  in  the  following  cases : 

1.  In  an  action  for  the  recoveiy  of  real  property,  or  when  a 
claim  of  title  to  real  property  arises  on  the  pleadings,  or  is  cer- 
tified by  the  court  to  have  come  in  question  at  the  trial ; 

2.  Id  an  action  to  recover  the  possession  of  personal  property ; 
8.  In  the  actions  of  which  a  court  of  juetice  of  the  peace 

hoe  no  jurisdiction. 

4.  In  an  action  for  the  recovery  of  money ^  where  the  plain- 
tiff shall  recover  fifty  dollars  /  hut  in  an  action  for  assavU^ 
battery ^  false  imprisonment^  libel^  slander^  malicious  prosecu-^ 
tion^  criminal  conversation  or  seduction^  if  the  plainiiff  rer 
cover  less  than  fifty  ddUars  damages^  he  shall  recover  no  more 
costs  than  damages.  And  in  an  action  to  recover  the  posses^ 
sion  cf  personal  property^  if  the  plaintiff  recover  less  than 
fifty  dollars  damjoges^  he  shall  recover  no  more  costs  than  dam- 
agesj  unless  he  recovers  also  property ^  the  value  qf  which^  with 
the  damageSy  amounts  to  fifty  dollars^  or  the  possession  qfprO' 
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perty  le  adjudged  to  him^  the  value  qf  whiohj  with  the  dam* 
ixges^  amounts  to  fifty  doUars  /  such  value  must  he  determined 
hy  ikejury^  court  or  referee^  by  whom  the  action  is  tried. 

When  several  actions  «hall  be  bropght  on  one  bond,  rocog> 
nizance,  promissory  note,  bill  of  exchange,  or  other  instrument 
in  writing,  or  in  any  other  case,  for  the  same  cause  of  action, 
against  several  parties  who  might  have  been  joined  as  defend- 
ants in  the  same  action,  no.  costs  other  than  disbursements  shall 
be  allowed  to  the  plaintiff,  in  more  than  one  of  such  actions, 
which  shall  be  at  his  election,  provided  that  the  party  or  parties 
proceeded  against  in  such  oth^  action  or  a<;tions  shall,  at  the 
time  of  the  commencement  of  the  previous  action  or  actions, 
have  been  within  this  state,  and  not  secreted^ 

ITheii  claim  to  real  property  arises.-^"  WiMre  the  claim  of  title 
to  real  ^operty  arises  oa  the  pleadings,"  and  the  plaintiff  recoyers  a  verdict,  he  is 
entitled  to  costs  of  course.  If  the  defendont  puts  the  title  in  issue  and  compels  the 
plaintiff  to  prtpate  to  prove  it,  he  cannot  relieve  himself  from  the  liability,  by  ad- 
mitting the  title  on  the  trial.  The  only  evidence  tliat  can  be  rccei\«d  as  to  whether 
or  not  "  the  title  came  in  question  at  the  trial/*  is  the  certificate  of  the  judge  who 
tried  the  cause.  {Nikn  agt  Lind»leyy  8  Hwj,  l%\  \  S.  (XA  Dwt^  610. )  In  an  action 
for  the  entry  upon  and  imuries  to  real  property,  tite  title  was  put  in  issue  by  the 
pleadingfr'^'aiid  the  jury  found  tlie  title  to  the  property  in  the  defendant,  but  also 
found  that  the  plaiatiff  was  entitled  to  recover  fifty  cents  for  the  conversion  of  cer« 
tain  personal  property  of  the  plaintiff,  found  on  the  premises ;  ktld,  that  the  plaintiff 
lipas  not  entitUd  to  €0st9  under  section  S04  of  the  Code.  It  was  not  a  "  recovery'*  by 
the  plaintiff  within  the  meaning  of  that  section.  An  order,  made  at  special  term, 
•allowing  such  costs,  is  uppealMe  to  the  general  term  as  invx>lving  a  part  of  the 
merits  of  the  action.  {Lurhav9  agt  Tibbitn,  7  How.  74.)  Tlie  question  of  title  to 
lands  is  in  all  caaes  a  question  of  ownership.  (Smith  afft.  R'>gg»j  2  Dner^  622.)  A 
claim  of  possession  is  not  a  claim  of  title  to  land.  Where  the  object  of  an  action 
was  to  recover  damages,  sustained  in  consequence  of  an  <u;t  done  by  the  defendants 
above  the  plaintiff's  land,  by  which  the  water  of  a  watercourse,  passing  over  such 
land,  was  diverted  and  tlie  plaintiff  deprived  of  the  use  of  it,  the  defendants  alleged 
as  a  defence,  that  the  act  was  done  with  the  leave,  license  and  permission  of  the 
plaintiff ;  it  was  heldt  that  the  answer  was  to  be  viewed  ae  setting  up  a  mere  license, 
and  that  under  this  issue  the  title  to  tlie  land  did  not  come  in  question,  so  as  to  en> 
title  the  plaintiff  to  costs  under  the  d04th  section  of  the  Code.  (Raihbone  agt.  Me- 
Oonn/ell,  20  if«r6.  S 1 1. )  If  the  title  to  land  is  not  put  in  issue  by  the  pleadings,  and 
is  not  neeeMorily  proved  at  the  trial,  the  title  does  not  come  in  question,  so  as  to 
entitle  the  plaintiff  to  ooets  if  he  recover  less  than  $6(X.  The  plaintiff's  complaint 
relied  on  pffst^uion  by  his  servants,  and  he  proved  an  actual  possession  by  one  in 
his  employ.  The  defendant  did  not  dispute  the  plaintiff's  title,  but  denied  liis  posses 
sion.  Although  the  plaintiff  was  aUowed  to  prove  his  title  deeds  to  make  his  proof 
more  certain,  yet,  as  this  was  not  necessary,  and  was  opposed  by  the  defendant  on 
tlie  ground  that  the  title  did  not  come  in  question,  the  circuit  judge  cannot  certify 
that  the  title  wae  in  question,  and  the  defendant  must  have  costsi  (Burnet  agt 
Kelly,  10  BovK  406 ;  see  JShle  agt  QuackenboeSy  6  JHUl,  687 ;  Chandler  agt  Duane, 
10  t^end.  663 ;  Radley  agt  Brice,  6  Wend  689 ;  Broun  agt.  Minors,  7  Wend.  496 ; 
and  me  the  eeveral  cotes  cited  in  the  opinion  in  Burnet  agt  Kmy,  supra,)  In  an 
action  on  the  case  for  an  injury  to  real  property,  the  plaintiff  must  show  either 
title  or  actual  possession  in  himself  at  the  time  the  ii^jury  was  committed.  ( Oardr 
ner  agt  Hearty  1  ComsL  628  ;  see  Tunnicliff  %^  Sawyer^  3  Cow.  882;  JDunckel  tigt. 
Farley^  1  How.  180.)  Where,  in  aa  action  on  Uie  ease,  in  a  justice's  court,  for  ob> » 
fltructing  a  river,  the  plaintiff  claims  that  such  river  was  a  public  highway  at  com- 
mon law,  and  has  been  declared  such  by  statute,  without  makine  any  other  proof 
of  his  right ;  and  no  fact  is  ahownby  the  defendant  to  controvert  we  right  thus  de- 
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clored  by  law,  Imt  ho  |rlead»  the  general  iseae,  aad  iAtrodoees  ift  evidenee  a  grant 
from  the  legislature  authorizing  him  to  erect  and  maintain  a  dam  across  the  river, 
of  such  construction  as  not  to  interfere  wHh  tlio  public  right  of  passage,  the  titU 
to  land  does  not  come  in  question,  so  as  to  onst  toe  justice  <^  his  }iiri8dieti<ni  to 
try  the  cause.  (Brcvme  agt.  Scofield,  8  Barb.  239;  see  Jackton  agt.  Handall,  11 
John.  40&;  Sing  agt.  Annin,  10  /.  R.  202;  JStthan  agt.  TUhill,  2  John.  186; 
Eeatcn  agt.  Jarvit,  1  John,  146,) 

In  action  of  foreclosure  of  morttras^efl*— In  a  foreclosure  suit 

the  court  will  permit  the  plaintiff,  on  receiring  hia  debt  and  coats,  to  dismise  hit 
suit,  without  paying  coets  to  junior  incumbrancers,  who  have  appeared  to  protect 
their  rifffats.  So  as  to  the  mortgagor,  personally  liable  for  the  debt,  who  has  con- 
veyed mt  mottgaged  premises  suoject  to  its  payment.  Where  a  sheriff  serves  with 
the  summons  a  notice  of  the  objects  of  a  suit  for  foreclosure,  the  plfdntiff  maytax 
for  such  service,  as  a  necessary  disbursement,  the  sum  of  thiily-seven  and  one-hatf 
cents  in  addition  to  the  sheriff's  fee  for  serving  the  summons.  The  sheriff  is  en- 
titled to  only  one  fee,  of  twelve  and  one-half  cents,  for  returninfi;  a  summons  with 
his  certificate  of  service.  ( Gallagher  agt.  JSgan^  2  Sand.  74  2.)  bi  an  action  for  the 
foreclosure  of  a  mortgage,  (or  any  equity  cases,)  where  tender  la  made  before  judg« 
ment,  if  the  parties  do  not  voluntarily  adjust  the  cotte,  either  party  may  apply  to  the 
court  for  that  purpose.  If  coets  are  allowed  to  the  plaintiff  without  entry  of  jnd^ 
ment,  the  items  and  amount  are  to  be  governed  by  section  307.  If  the  court  sh^ 
be  of  opinion  that  the  circumstances  of  the  case  demand  it,  the  plaintiff  may  be 
permitted  to  take  judgment  notwithstanding  the  tender,  and  thus  oecome  entitled 
to  the  additional  aUowance  under  section  308 ;  or,  if  the  equities  of  the  case  demand 
it,  the  court  may  refuse  costs  to  the  plaintiff;  or  even  award  them  to  the  defendant, 
.  This  course  preserves  the  discretion  of  the  court  aa  to  the  allewanee  of  costs  in 
equity  cases,  in  its  fiiU  vigor,  leaving  it  to  be  exercised  consistently  with  the  equitiea 
of  each  case.  (77^  ease  of  Pratt  agt.  Conkey,  15  Horn,  27,  held  to  apply  exdunvely 
to  actions  at  late. )  {Fratt  agt.  Hanudell,  1 6  ffote,  59. )  The  service  or  a  notice  of  the 
object  of  suit,  with  the  sonunons  in  a  foreclosure  case,  is  provided  for  by  the  Code 
(3  131,)  and  when  served  by  sheriff,  his  certificatoof  service  is  made  proof  of  the 
fact,  (§  138.)  But  the  statute  nves  no  fee  to  the  sheriff  for  such  service;  nor  ia 
there  anythmf  in  the  sheriff's  fee  bill  for  which  it  is  a  substitute,  or  to  which  it 
bears  any  aniJogy.  .As  to  that  service,  the  sheriff  stands  preciseiy  aa  any  other 
person.  When,  tnerefore,  such  service  is  actoally  rendered  by  the  sherifi^  or  by  any 
person  other  than  the  party  or  his  attorney,  there  is  no  objection  in  allowing  to  the 
prevailing  party  a  reasonable  snm  for  such  service,  (no  eomp  of  notice  can  be  allowed,) 
as  di^mrsements,  if  separately  stated  and  duly  verified,  r  or  such  service,  one4idl 
the  sum  allowed  for  serving  the  sommons,  is  deemed  sufficient;  that  is,  twentv'five 
cents  for  each  defendant  served.  When  such  notice  is  served  by  the  aheriit  the 
eertfjicate  of  service  should  be  embodied  in  theretum  to  the  summons ;  but  whether 
it  be  or  not,  no  fee  is  provided  for  it,  nor  can  any  be  allowed.  Unlike  the  certificate 
to  the  summons,  it  is  not  a  return  to  process,  {ienediet  agt.  TForrtfMf,  1 4  How.  568. ) 
An  action  for  the  foreclosure  of  a  mortga^  belongs  to  that  class  of  cases  in  which 
costs  may  be  allowed  or  not,  in  the  discretion  of  the  court ;  but  when  allowed,  the 
items  are  specified  by  the  Code,  (§  307.)  And  the  defendant  has  no  right  in  such 
a  case  to  naake  and  plead  a  teptder  uadw  the  Revised  Stotatee.  Such  right  is  eon- 
fined  to  aifctions  at  law.  There  is  no  provision  made  for  settling  the  coeta  in  those 
cases  in  which  the  allowance  is  in  the  discretion  of  the  court.  {Bartow  agt.  CUftS' 
land,  16  How.  364.)  The  $2  for  each  additional  defendant  (now  notexoeedi^g  ten) 
shoiUd  only  be  allowed  for  defendanto  necessarily  made  parties  to  the  suit,  and  no 
person  can  be  a  necessary  or  proper  pArty  who  is  not  a  subsequent  grantee  of  the 
mortgaged  premises,  or  some  part  thereof  or  has  some  lien  by  judginiBnt,  decree  or 
mortgage  thereon.  And  it  is  not  too  late  to  ruse  this  objection  on  the  ac^ustment 
of  costs.  The  sheriff  is  entitled  to  a  fee  of  fifty  cento  for  every  cause  noticed  for 
trial  at  a  circuit,  and  placed  on  the  calendar  ror  trial.  (Ceue  agt.  Frict,  17  How, 
848 ;  and  see  Fratt  agt  Stiles,  9  Abk  150.) 

To  recover  poMesslon  of  personal  property.— Where  the 

plaintiff  brought  an  action  (in  the  nature  of  replevin,)  to  recover  a  horse ;  and  the 
referee  found  for  the  plMntiff  six  cento  damages,  and  assessed  the  value  of  the  hors^ 
at  $25 ;  held,  that  the  plaintiff  could  recover  no  more  eosto  than  damages,  six  cento. 
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{Code,  §  304:   Muiks  agt  Wo^,  8  Sow.  238;  see  Sogers  agt  ArnoH  1  Wend.  30; 
Livard  agt  Morris,  15  &t0.  376 ;  ^x/Uey  agt  JforsAoZj;  9  Mb.  361.) 

Where  JufUce's  conjrU  bave  no  JnrisdlcUon.^By  section 
304  of  the  Code,  costs  are  allowed  of  course,  to  the  plaintifil^  upon  a  recoveij  in  the 
actions  of  which  according  to  section  54,  a  court  of  a  justice  of  the  peace  has  no 
jurisdiction.    By  section  54,  subdivision  4,  it  is  declared  that  no  justice  of  the 
peace  shall  have  cognizance  "  of  a  matter  of  account,  where  the  sum  total  <k  the 
accounts  of  both  parties,  prored  to  the  satisfiiction  of  the  justice,  shall  exceed  four 
hundred  dollars.*'   Under  the  Revised  Statutes,  which  eontained  a  similar  provision, 
it  has  been  folly  settled  bj  authority,  that  paymenU  made  towards  satisfying  a  debt 
were  not  demamds,  and  constituted  no  part  of  an  account,  but  exiiinguished  the  debt 
jpro  inudo.    The  plaintiff*s  daim  for  labor  in  this  case,  for  which  he  demanded  judg* 
ment,  was  $336.  and  interest    The  defendant's  allegations  of  payment,  and  counter 
claims,  for  which  he  demanded  judgment,  were  $200.    On  the  trial  before  the  ref- 
eree, he  found  the  plaintiffs  claim  to  be  $260.92,  and  the  defendant's  payment  and 
counter  claim  to  be  $232.28.    The  payments  of  the  defendant,  towards  the  plain* 
tiJBTs  labor,  included  in  the  latter  amount,  were  found  to  be  $95.85.    Therefore,  the 
actual  demands  between  the  parties  were  only  $397.35.    The  referee  found  that  the 
plaintiff  was  entitled  to  jud^ent  for  the  sum  of  $28.64.    The  court  thereupon  de- 
cided that  the  defendant  was  entitled  to  judgment  for  costs.    {Orim  agt  CronkhUe, 
15  How.  250.)    If  an  action  be  brought  in  a  court  of  record  against  a  ^eriff  for  not 
returning  an  execution,  and  the  plaintiff  recovers  less  than  $50  damages,  he  must 
pay  the  costs  of  the  action.    It  is  not  one  of  the  actions  of  which,  according  to 
section  54  of  the  Code,  a  justice  of  the  peace  has  no  jurisdiction.    This  result  must 
foUow  even  if  it  be  conceded  that  section  53  is  not  sufficiently  comprehensive  to 
confer  jurisdiction  of  such  an  action  on  a  justice.    Subdivision  3  of  section  304, 
cannot  be  construed  as  referring  to  section  53,  as  well  as  to  section  64.    Section  53 
does  not  g^nt  jurisdiction  of  any  action  in  which  the  amount  claimed  exceeds  $100. 
Section  304  does  not  permit  the  amount  claimed  to  affect  the  question  of  liability 
for  costs,  but  only  the  amount  recovered,  unless  the  action  be  one  of  those  enumer^ 
ated  in  section  54,  or  one  of  those  in  which,  by  subdivision  4  of  section  304,  a  party 
recovering  less  than  $50,  will  recover  as  much  costs  as  damages.    {Laugkran  agt. 
OrseTj  16  Bow.  281.)    In  an  action  on  contract  for  the  recovery  of  money  on^, 
brought  in  a  court  of  record,  and  the  plaintiff  proves  contested  demands,  which 
with  those  established  by  the  defendant  exceed  $400  in  amount,  he  is  entitled  to 
costs,  of  coarse,  if  he  recovers  any  sum  whatever.    A  justice  of  the  peace  has  no 
jurisdiction  of  such  an  action  within  the  meaning  of  section  304  of  the  Code.    {StU' 
well  agt  StapU,  6  Duer,  691.)    Whetlfer,  in  the  nwning  and  passagf  of  the  Code,  it 
was  a  predetermination  at  aU  hazards  not  to  use  the  name  of  an  old  common  law 
action,  or  from  an  oversight,  it  seems  that  quite  a  dass  of  cases  is  omitted,  in  which 
justices  of  the  peace  formerly  had  jurisdiction,  under  the  comprehensive  description 
of  actions  on  Vie  case;  such,  for  instance,  as  an  action  against  a  justice  for  a  false 
return.    Of  course,  such  an  action  is  necessarily  brought  in  the  supreme  court ;  but 
if  the  plaintiff  does  not  recover  $50  he  cannot  recover  cosls,  because  section  304 
only  gives  costs  of  course  to  the  plaintiff  in  the  actions  specified  in  section  64  of  the 
Code,  where  a  justice  of  the  peace  has  no  Jurisdiction,  and  this  action  is  not  there 
specified,  and  there  are  no  other  provisions  to  cover  it    In  most  such  cases,  there- 
fore, as  in  this,  the  result  will  be  a  drawn  battle.    The  plaintiff  will  whip  the  justice, 
for  making  a  fiUse  return,  to  the  extent  of  some  $38,  and  the  defendant  will  turn 
around  and  whip  the  costs  out  of  the  plaintiff  sufficient  to  pay  it    (  Worden  agt 
Brown^  14  How.  327.)    Where  «  i^intiff,  daiming  of^r  four  hundred  dollars,  on 
the  proof  in  the  canse,  appears  to  be  entitled  to  less  than  two  hundred  dollars,  and 
by  reason  of  set-oflb  recovers  less  than  Itfty  dollars,  he  is  not  entitled  to  the  cosu  of 
the  suit.    The  words  "  daim  established  at  the  trial,"  in  the  statute  regulating  costs, 
mean  a  claim  so  proved  and  established,  that  it  will  entitle  the  plaintiff  to  judgment, 
unless  it  be  reduoad  by  a  set-off    Establishing  the  daim  presumptively,  will  not 
suffice,  where  it  is  defeated  by  counter  proof.    {Spring  VaUey  Shot  and  Lead  Co. 
agt  JaeksoH,  2  Sand.  622.)    The  plaintiff  sued  the  defendant  on  a  promissory  note 
which  witii  interest  amounted  to  ft266.60,  but  claimed  and  demanded  judgment  for 
a  balance  only  of  $96.85.     The  defendant  on  the  trial  proved  his  account  to  be 
$253.48,  and  the  referee  reported  a  balance  due  the  plaintiff  of  $6.20.  The  question 
WM  whether  tl^e  plaintiff  was  entitled  to  coets  on  the  ground  that  the  demands  of 
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the  parties  allowed  b7  the  referee^  in  the  Aggregate  exceeded  $400,  and  therefore 
deprived  a  justioe  of  the  peace  of  jurisdiction,  ffeld,  that  he  was  not  The  only 
claim  proved  was  the  defendant's  daim— which  Willi  the  plaintiff's  demand  was 
short  of  $400.  (ffoodlesa  agt  Bmndoffi,  8  Sow,  263 ;  and  nt  OilHkmd  agt  Camp- 
UU,  18  How,  1V7.) 

When  hoth  i»artieseiitiU€)d  to  eostiand  may  be  offset.— 

Where  the  plaintiff's  claim,  and  the  defendant's  counter  claim,  each  are  over  $60, 
and  on  the  trial  judgment  is  rendered  for  the  plaintiff,. by  setting  off  one  claim 
against  the  other,  for  ksa  than  $60,  both  are  equally  in  the  wrong,  and  each  equally 
liable  to  the  other  for  eo$t$.  It  is  a  proper  case,  nndv  the  Code,  for  of&etting  the 
costs  of  each  against  the  other,    (KaU  agt  Ligmit,  12  How.  636.) 

Thli  teetioB  does  not  apply  to  actions  other  than  for 
Judirnient  for  money. — ^The  Oode  does  not  authorize  an  extra  dOowance  of 
coBts  in  an  action  by  a  judgment  creditor,  to  set  aside  transfers  of  property  made  by 
his  debtor,  and  to  procure  the  appointment  of  a  receirer  of  such  property,  its  pro- 
ceeds and  profits,  and  to  compel  the  assignee  to  deliver  such  property  and  proceeds, 
and  account  for  the  same  and  its  profits  to  the  receiver,  to  be  applied  by  the  latter 
to  pay  the  judgment  It  is  not  one  of  the  actions  specially  named  in  section  308. 
It  is  not  an  action  for  the  recovery  of  mouey,  within  the  meaning  of  those  words,  as 
used  in  section  808,  and  subdivision  4  of  section  304.  Those  words  are  used  in  the 
same  sense  in  both  of  these  sections,  and  do  not  indude  actions  in  which  relief, 
other  than  a  judgment  for  money,  must  be  granted  to  enable  a  plaintiff  to  maintain 
the  action :  those  words,  as  here  used,  mean  an  action  in  which  the  plaintiff  merely 
seeks  to  recover  a  judgment  for  a  sum  named.  {Buduman  agt  MorreUj  13  How. 
296;  see  BuUUey  agt  Smyih,  1  Duer,  104;  7Vitf<agt  iVasM,  1  fiitt.  292;  People 
agt  ^  F.  Central  BR.  Co.,  28  Barb,  284.) 

Allonranee  of  disbursements. — ^In  cases  of  libel,  no  more  costs  than 
damages  can  be  recovered,  if  the  reooverr  is  less  than  $60.  But  in  every  such  case, 
the  prevailing  party  is  entitled,  besides  his  costs^  1o  neceeeary  duhursemenia  and  fees 
of  officers  allowed  by  law.  (Taylor  agt  Gardner^  4  How,  6t.)  But  the  contrary  was 
held  in  Bdding  agt  ConkHn  (4  How.  196),  that  the  necessary  disbursemewta  and  fees 
of  officers  aUowed  by  law,  under  the  Ck)de,  cannot  be  recovered  by  the  prevailing 
party,  where  he  is  not  allowed  to  recover  costa.  Held,  that  all  the  sections  referring 
to  this  subject  are  consistent  with  the  doctrine  that  cotfa,  as  the  term  is  used  in  the 
Code,  are  composed,  Ist.  Of  the  certain  sums  aUowed  in  lieu  of  lawyers'  fees.  2d. 
Of  the  fees  of  officers.  3d.  Disbursements— such  as  packages,  witnesses'  fees,  print- 
ing bills.  &c.  Baboulo,  J.  In  an  action  for  slander,  where  the  plaintiff  recovered 
but  six  oents  damages^  lidd,  that  he  was  not  entitled  to  recover,  under  the  Code,  ike 
necessary  disbursenints  and  fees  ofofficerSf  but  only  six  cents  costs.  In  an  action  of 
slander,  where  the  plaintiff  recovered  less  than  $60  damages,  kdd,  that  he  was 
entitled  to  recover  the  fees  of  officers  and  dishursemenis,  in  addition  to  the  amount  of 
costs  equal  to  the  verdict  (Wheeler  agt.  Westgaie,  4  How.  269 ;  and  see  Keating  agt. 
Anthony,  I  C,  R.  y.  S.  233.)  Where  judgment  is  rendered  for  plaintiff  by  stipula- 
tion for  a  certain  sum,  he  is  entitled  to  costs,  although  not  mentioned  in  the  stipu- 
lation. (Wing  agt  .y.  T.  &  Erie  RR.  Co.,  1  HHi.  236;  and  see  Case  agt  Price,  17 
How.  348.) 

Distinction  betireen  common  pleas  and  supreme  court 
costs  abolislied« — ^Where  an  action  is  brought  in  the  'oou||  of  common  pleas 
to  recover  damages  for  trespass  on  personal  property,  and  the  plamtiff  recovers  less 
than  $60  damages,  he  is  not  entitied  to  OMts.  The  section  of  the  i?.  £^.  2  vol  p. 
610,  which  provides  for  eoats  in  such  cases,  where  the  oouit  or  jury  certify  the  tres- 
pass to  have  been  malicious,  is  repealed.  The  distinclioB  which  existed  between 
this  court  and  the  supreme  court  in  the  rate  of  costs  in  oertain  oases  is  abolished  by 
the  Code.  Per  Ivgraham,  First  Judge  K.  Y.  Common  Fleas.  (8mUh  agt  Keder, 
8  How.  66.) 

Action  against  representatlTesandsnrTfvor—Jofntdebt* 
ors* — Where,  in  an  action  upon  a  promiasory  note,  brought  against  the  represent- 
atives of  a  deceased  >oiiU  debtor,  upon  the  insolvency  of  tiie  survivor,  in  which  the 
surviving  joint  debtor  was  made  a  oo-defendant,  and  a  recovery  had  in  fhvor  of  the 
plaintiff— Md;  tha*  iznder  section  804,  subdirision  4  of  lbs  Oode^  the  plaintiff  was 
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enliflfd  to  recorer  bis  eotis.  The  4l8t  section  of  the  Revised  Statutes  (3  R.  S.  f 0) 
has  no  application  to  such  an  action.  ( Torka  agt  Feck^  9  Bow,  301.)  Where  an 
action  is  commenced  Sffainat  the  intestate  in  his  lifetime,  and  afler  his  death  is  al- 
lowed hy  an  order  of  the  oonrt  to  be  continued  against  his  administrators,  in  purw 
Buance  of  section  121  of  the  Code,  the  administrators  are  liable  for  costs,  without 
any  application  to  the  court  therefor,  where  the  plaintiff  succeeds  in  the  action,  and 
is  entitted  to  oosts.    (Zemm  agt  Wood,  16  ^010. 285.) 

Wfaen  several  deffendants  appear  by  tbe  fame  attome j« 

Where  several  defendants  appear  hj  the  same  attorney,  as  a  general  rule^  but  one 
bill  of  costs  is  allowed,  where  Jbfae  defence  is  substsntial^f  the  same;  but  where  it 
ia  necessary  to  interoose  aepairaie  WMwers,  the  charges  therefor  should  be  allowed 
to  the  attorney.  (Walker  agt  AUen,  16  Bow,  91  \  and  ««s  PhippBt^Van  CoU,  16. 
Bow.  110.) 

§  805.   When  allowed  to  defendant 

Oosts  shall  be  allowed  of  course  to  the  defendant,  in  the  ac- 
tions mentioned  in  the  last  section,  tmleas  the  plaintiff  be  en- 
titled to  costs  therein. 

ActioiM  airalnst  |oiat  defendantSv— Where  a  plamtiff  recovers  and 
becomes  entitled  to  oosts  against  one  of  several  defendants,  and  the  others  succeed 
in  their  defence,  (though  on  a  joint  contract,)  they  are  entitled  to  recover  costs 
against  the  plaintifll  {See  Binds  agt  Jfyertj  4  Byw.  Pr,  R  366,  deciding  (he  $ame 
way.)  Where  the  defence  of  infancy  is  set  up  by  one  of  several  defendants,  the 
plaintiff  msy,  as  to  him,  discontinue  wiihoui  coste^  on  application  to  the  court,  before 
the  trial.  (OuyUr  agt  Ooate,  10  Bow,  141.)  Where  three  defendants  were  sued  in 
an  action  01  assault  and  battery,  and  appeared  separately  and  defended  by  different 
attorneys,  a  verdict  rendered  against  one  of  them,  and  the  other  two  acquitted; 
hddf  tliat  under  sections  304  and  306  of  the  Code,  the  defendants  acquitted  were 
entitled  to  costs  against  the  plaintiif  Section  306  was  held  to  relbr  to  equity  causes 
of  action  as  formerly  understood.  {Binds  agt  MyerSj  4  Bow,  366.)  Where  two  or 
more  defendants*  liability  are  jointj  and  but  one  judgment  can  be  entered,  the  de« 
fendants  are  equally  liable  for  the  whole  coata^  where  one  has  suffered  a  default,  and 
the  others  defended  the  action  unsucoessAiUy.    ( Warner  agt  ibrd;  17  Bow,  54.) 

Action  tor  tort,  mrhere  verdict  in  favor  of  tome  and 
against  otiier  def endant6^--In  an  action  for  tort,  where  there  is  a  ver- 
dict in  favor  of  some  of  the  defendants,  and  in  favor  of  the  plaintiff  against  the 
remaining  defendants,  tiie  defendants  who  prevail  are  entitled  to  costs  of  course, 
under  section  306  of  the  Code,  although  all  the  defendants  had  joined  in  a  single 
answer.  {DanieU  agt.  JCyofi,  6  StU,  549 ;  see  Decker  agt  Qordner^  4  SeUL  29,  to  the 
mrne  ejSM)  Where^one  of  several  defendants,  who  has  by  separate  answer  made  a 
separate  defence^  and  is  not  united  in  tnUreei  with  the  others,  succeeds  on  the  trial, 
he  is  not  in  any  action,  legai  or  equitabU^  entitled  to  cotie  as  of  oouree,  but  must  ap- 
ply for  them  to  the  court  {Oode^  §  306.)  But  if  there  is  a  union  of  iideresi^  as  an 
action  upon  jiofn<  eat^axiy  and  all  the  defendants  have  set  up  a  joint  defence,  though 
by  separate  answers,  and  the  case  be  one  of  those  mentioned  in  section  304,  then, 
if  the  plaintiff  does  not  succeed,  tliey  wiU  be  entitled  to  oosts  aa  of  courae,  under 
section  305.  {WiUiama  agt  Borgan,  13  Bdw»  138 ;  aee  Buildey  agt  Smith,  1  Dtier, 
Y04;  Montgomery  County  Bank  agt  Albany  City  Bank,  3  Sdd.  466;  GaUagher  agt 
Egan,  2  Sand,  742;  Stafford  agt  Onderdonk^  2  0.  R.  115;  Tracy  agt  SUme,  3 
a  R,  73.) 

§  806.  When  allowed  to  eitha*  pariy^  in  the  discretion  of  the 
court. 

In  otker  actions  cost3  may  be  allowed  or  not,  in  the  discretion 
of  the  conrt. 

In  all  actions  where  there  mre  several  defendants,  not  united 
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in  interest,  and  making  separate  defences  bj  separate  answers, 
and  the  plaintiff  fails  to  recover  judgment  against  all,  the  court 
may  award  costs  to  such  of  the  defendants  as  have  judgment  in 
their  favor,  or  any  of  them. 

In  the  following  cases  the  costs  of  an  appeal  shall  be  in  the 
discretion  of  the  court : 

1.  When  a  new  trial  shall  be  ordered. 

2.  When  a  judgment  shall  be  afiirmed  in  part  and  reversed 
in  part 

Costa  of  an  appeal  when  in  dlseretion  of  tbe  conrl.— On 

the  granting  a  new  trial  the  coeta  of  tbe  appeal  are  in  the  diflcretlon  of  the  court 
And  when  upon  an  ^peal,  a  rep<^rt  of  a  referee,  or  tbe  verdict  of  a  jniy,  ia  set  aside 
as  most  clearly  and  palpablj  against  evidence,  and  the  coiut  thinks  the  justice  of 
the  case  requires  it,  the  party  obtaining  a  new  trial  will  only  be  required  to  pay,  as 
a  condition  of  such  new  trial,  the  costs  of  the  former  trial,  and  tbe  oosts  of  the  ap- 
peal will  be  ordered  to  stand  as  costs  in  the  cause,  and  to  abide  the  event  So  in  a 
case  in  which  the  report  is  obtained  upon  the  testimonv  of  a  sin^e  witne^i^  whose 
accuracy  aod  good  faith  are  open  to  veiy  great  suspicM>n,  and  whose  testimony,  as 
the  c  ase  presents  it,  was  not  entitled  to  credit  {Kennedy  agt  Harlem  BR  Co.,  S 
Jkieri  659.)  On  a  demurrer  to  a  biU  in  equity  iu  the  supreme  court,  that  court  gave 
judgment  for  the  plaintiff,  overruling  the  demurrer  with  costs.  The  superior  court 
reversed  that  judgment  The  court  of  appeals  reversed  the  latter  judgment  and 
Affirmed  that  of  the  supreme  court  at  speciai  term,  VfiVi  co$U;  hM^  that  these  costs 
did  not  mean  the  oosts  of  the  court  of  appeals,  but  tiie  costs  of  the  court  below. 
(Bogardua  agt  Th$  HoaendaU  Uanfg.  Co^  1  Duer,  692.)  In  an  action  to  recover  the 
possession  of  personal  property,  the  decision  was  in  favor  of  the  defendant,  who  per- 
fected judgmant  for  the  vahu  of  the  property  and  for  damoffea  for  taking  and  detain- 
ing it,  and  the  eoeie  of  the  action.  On  appeal,  the  general  term  decided  that  "  the 
Judgment  be  reoenedt  unless  the  defendant  stipulated  to  collect  only  his  damages 
for  taking  and  detaining  the  property  and  costs,  and  if  such  stipulation  be  made, 
that  then  the  judgment  be  affirmed."  The  defendant  served  the  required  stipulation, 
and  then  entered  up  judgment  for  tbe  costs  of  the  (gppeal^  (some  $84.)  Beld^  that 
upon  such  a  state  of  facts,  it  would  be  more  difficult  to  show  that  Uie  plaintiflT  him- 
self was  not  entitled  to  costs  of  the  appeal  against  the  defendant.  The  plaintiff  had 
succeeded  upon  the  appeaL  The  ddendant  should  not  be  permitted  to  take  the 
wind  out  of  the  plaintifrs  sails  under  such  an  order.  Judgment  for  costs  of  tbe  ap- 
peal set  aside,  with  oosts  of  the  motion.  {Livard  agt.  MbrriSf  16  Bow.  276.^  Where 
the  point  upon  which  the  general  term  reversed  the  judement  was  one  which  might 
have  been  taken  by  demurrer,  but  first  taken  on  appeal,  and  the  costs  were  in  the 
discretion  of  the  court;  hdd^  that  neither  party  be  allowed  costs  on  the  reversal 
dTotmgs  agt.  WHson,  24  Barb.  610.)  On  setting  aside  a  report  of  referees  as  against 
the  weight  of  evidence,  and  ordering  a  new  trial,  the  costs  are  in  the  discretion  of 
Ike  courts  and  may  be  ordered  to  abide  the  event  The  arbitrary  rule  which  applies 
to- verdicts  being  set  aside  as  against  the  weight  of  evidence,  abd  a  new  trial  oidered 
only  on  payment  ofoosiSf  does  not  apply  to  reports  of  referees.  ( Wentioc^rlh  agt.  Cany- 
dee,  1*1  How.  406.) 

Actions  In  irhicli  costs  are  in  tlie  discretion  of  the  conrt« 

An  action  brought  to  enjoin  parties  fh>m  perfecting  a  sale  under  a  levy  alleged  to 
be  irregular,  ^d  to  recover  damages  for  the  injury  already  done^,  is  one  in  which 
the  oosts  are  in  the  discretion  of  the  court  {Sunney  agt.'  Roa^h,  4  Alh.  16.)  In  an 
action  to  vacate  an  award,  where  an  order  is  granted  sustaining  a  demurrer,  the 
costs  are  in  the  discretion  of  the  court,  and  must  be  adjusted  upon  equitable  princi- 
ples. Where  several  defendants  in  an  action  jointly  submit  to  arbitration,  and  ap- 
pear by  separate  attorneys  and  counsel,  and  upon  a  decision  by  the  court  on  app^ 
sustaining  separate  demurrers  in  their  favor,  where  nothing  is  said  in  the  order 
respecting  oosts,  tbey  will  not  be  aUowed  fnU  biQs  of  costs  to  each  defendant,  as  of 
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course.  The  court  in  its  discretion  will  allow  snch  amount  as  may  be  just  and  equi- 
table. (  Woodagt,  Brooklyn  Fire  Insurance  Co.,  10  How.  154 ;  see  Bridge  agt.  Pay- 
son,  6  Sand.  21() ;  Stafford  aet.  Onderdonk,  2  Code  i?.  1 16 ;  Wentvoorth  agt.  Candee, 
17  ffow.  405.)  By  the  second  clause  of  §  306  of  the  Code,  in  all  actions,  whether  of 
a  legal  or  equital)le  nature,  where  there  are  several  defendants,  not  united  in  inter- 
est, and  making  separate  defences  by  separate  answers,,  and  the  plaintiff  fails  to 
recover  judgment  against  all,  the  court  nmst  award,  to  such  of  the  defendants  as 
have  judgment,  their  costs — they  are  not  entitled  to  costs  of  course.  But,  under  the 
provisions  of  the  same  clause  of  said  section,  (306,)  where  such  defendants  do  not 
mak^a  separcUe  defence  by  separate  answers,  but  unite  in  a  general  denial  answer, 
Buch  as  are  entitled  to^dgment,  when  the  plaintiff  claims  to  recover  against  all, 
are  entitled  to  costs  of  eoum,  under  §  305.  In  an  action  upon  a  contract  which  is 
in  fact  Joint  only,  there  can  be  no  recovery  against  one  only  of  the  joint  contract- 
ors, except  in  cases  where  the  defence  is  personal  to  one  or  more  of  the  other  de- 
fendants, as  infancy,  «&c.  But  where  several  persons  are  made  defendants,  as 
upon  a  joint  contract,  and  the  plaintiff  so  declares  in  his  complaint,  but  the  proof 
shows  that  in  point  of  fact  only  a  portion  of  the  defendants  made  the  contract, 
the  plaintiff  can  recover  against  such  defendants  as  in  fact  were  liable.  {Zink  agt, 
Attenburg,  18  How.  108 ;  and  see  Bank  of  Attica  agt  Wolf  id.  102 ;  WUklow  agt. 
Bell,  id,  397.) 

Under  statate  in  force  at  the  time  of  recover7«— In  the  tax- 
ation of  costs  the  general  principle  is,  that  a  party  who  rcoovers  costs  is  entitled 
to  have  the  amount  fixed  accordinff  to  the  fee  bill  in  force  at  the  time  of  the  re- 
covery. Therefore,  an  action  decided  in  June,  1857,  when  the  party  became  en- 
titled to  costs,  properly  came  within  the  amendments  of  the  Code  as  to  costs, 
which  became  operative  in  May,  1857.  {Fisher  agt.  Hunter,  15  How,  156.)  But 
where  the  plaintiff's  complaint  was  dismissed  by  default,  at  the  circuit,  prior  to 
the  17th  April,  1857,  when  the  amendments  of  the  Code  in  relation  to  costs  were 

{>as8ed,  and  the  plaintiff  procured  a  stay  of  proceedings,  and  on  the  6th  of  May 
bllowing  moved  to  open  the  default,  which  was  denied,  with  costs;  held,  that  the 
clerk  should  have  adjusted  the  defendant's  costs  under  the  Code,  previous  to  the^ 
amendment  of  the  17th  April.  The  cause  had  been  disposed  of  prior  to  thai 
time.  (Huber  agt  Lochoood,  15  How*  74.)  It  is  well  settled  that  the  party  en< 
titled  to  costs  is  to  have  them  under  and  by  virtue  of  the  statute  in  force  at  the 
time  the  verdict  is  rendered ;  which  means,  at  the  time  the  final  verdict  in  the 
cause  is  rendered.    (Jackett  agt.  Judd,  18  How,  385.) 

Actions  asninst  several  and  Joint  defendants,  and  re« 

COVerjr  as  to  part  or  the  IVllOle. — Where,  in  a  suit  against  three,  for 
the  recovery  of  money,  two  suffer  judgment  by  default,  and  the  third  defends  the 
suit  and  has  a  verdict  in  his  favor,  he  is  entitled  to  costs  against  the  plaintiff. 
{Comstoek  agt  Bayard,  2  Satid,  705.)  In  an  action  brought  upon  an  alleged  part- 
nership contract  to  recover  against  three  defendants,  where  the  referee  found  that 
there  was  no  partnership  between  the  defendants,  the  following  question  of  costs 
was  decided :  Where  two  of  the  defendants  appeared  bv  an  attorney,  and  the 
other  defendant  by  a  separate  attorney  who  was  a  clerk  in  the  office  of  the  first 
attorney,  but  one  bill  of  costs  is  taxable.  {Perry  agt  Livingston,  6  How.  404.) 
The  provisions  of  the  Codfe  relating  to  costs  cannot  be  so  construed  as  to  give  to 
a  plamtiff  as  many  bills  of  costs  as  there  may  be  defendants  appearing  by  different 
attorneys.  Where  there  are  several  defendants,  and  the  court,  as  it  is  authorized 
to  do  by  the  274th  section  of  the  Code,  renders  judgment  against  one,  and  allows 
the  action  to  proceed  against  others,  the  plaintiff  may  be  entitled  to  several  bills 
of  costs ;  but  where  the  plaintiff  recovers  but  one  judgment,  however  numerous  the 
defendants,  or  the  defences,  or  issues,  he  can  have  but  one  bill  of  costs.  It  seems, 
that  the  decision,  adversely,  in  Comstoek  agt.  Halleck,  (4  Sana,  671.)  cannot  be 
sustained.  {Buell  agt.  Oay,  13  How,  81.)  Where,  in  an  action  against  severiJ 
defendants  sued  jointly,  one  of  them  appears  by  a  separate  attorney  and  demurs 
to  the  complaint,  and  the  other  defendants  appear  by  a  different  attorney,  and 
put  in  a  joint  answer,  and  judgment  is  given  for  the  defendant  on  demurrer,  and 
the  complaint  is  dismissed,  and  judgment  thereon  in  favor  of  the  other  defendants, 
two  »eparate  bills  of  costs  are  properly  taxed  against  the  plaintiff.  Making  a  separ- 
ate defence  by  a  separate  demurrer,  must  be  regarded  the  same  as  making  a 
separate  defence  by  a  separate  answer,  in  determining  the  right  of  a  defendant  to 
recover  a  separate  bill  of  costs  aeainft  the  plaintiff  But  where,  in  such  case, 
Aome  of  the  defendants,  who  have  lointly  answered,  appear  by  different  attorneys, 
on  the  argument  of  the  appeal  talen  by  the  plaiftiff  to  the  general  term,  they 
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cannot  recover  separate  bills  of  costs  on  affirmance  of  tbe  judgment.  The  de^ 
fendants,  having  jointly  succeeded  at  the  circnlt,  must  be  deemed  to  have  joinUy 
defended  and  succeeded  on  the  appeal,  although  they  employed  different  attor^ 
neys,  after  the  appeal  was  taken.  (  WtllmrngL  WilUey,  13  Hovk  606.)  Where  in 
trespass,  separate  defences  are  made  by  several  defendants,  In  good  faith,  and  not 
for  costs,  each  is  entitled  to  a  full  bill  of  costa  on  succeeding  in  the  suit. '  Where» 
after  being  commenced  separately,  the  defences  are  united  under  the  same  attor^ 
ney,  or  are  in  truth  and  effect  united^  during  the  residue  of  the  suit,  there  can  bo 
but  one  set  of  costs  for  all.     (CoitrlUnot  agt.  BeanvUU^  2  Sand.  670 ;  9ee  Stone  agt 


2>w^y,  1  Code  R.  N.  S.  129 ;  McOwnan  agt  Morrow,  8  Code  JL  9.)     Where  the 

defendants  were  sued  in  an  action  of  assaiut  and  battery,  ^      _  _ 

«nd  defended  by  different  attorneys,  a  verdict  rendered  against  one  of  them,  and 


the  other  two  acquitted ;  held,  that  under  sections  804  and  806  of  the  Code,'  the 
defendants  acquitted  were  entitled  to  costa  against  the  plaintiff  Section  806  was 
held  to  refer  to  equity  causes  of  action,  as  formerly  understood.  {Binds  agt  Myers^ 
4  Hovx  366.)  Where  several  defendants  appear  by  the  same  attorney,  as  a  gene- 
ral rule,  but  one  bill  of  costs  is  allowed,  where  the  defence  is  substantially  the 
same ;  but  where  it  is  necessary  to  interpose  separate  anstoers,  the  charges  there- 
for should  be  allowed  to  the  attorney.  Witnesses*  fees  are  included  in  the  neces- 
sary disbursements  which  the  prevailing  party  has  a  right  to  have  adjusted,  and 
Inserted  in  his  judgment.  It  does  not  follow  that  the  co-defendant  of  a  party  to 
an  action  will  necessarily  attend  on  its  trial  If  he  does  attend  as  a  patty,  and 
during  his  attendance  is  examined  as  a  vntn/ess,  he  cannot  clhim  lOitnes^  fees.  But 
If  it  he  made  to  appear  to  the  taxing  officer  that  such  co-defendant  attended  solely 
as  a  witness,  the  disbursements  for  such  witness*  fees  would  be  necessary.  (  W^alker 
mgt  Russell,  16  //bw.  91.)  Where  the  plaintiff  in  an  action  on  the  case  recovers 
judgment  against  one  of  two  defendants,  and  the  other  defendant  is  acquitted,  the 
latter  is  entitled,  as  a  matter  of  coarse,  to  a  f\ill  bill  of  costs  against  the  plaintiff* 
And  this  is  so,  although  the  defendant  acquitted  was  absent  from  the  state  at  the 
time  of  the  trial ;  but  his  co^lefendant  had  in  charge  the  preparation  of  the  cause 
for  trial,  and  the  witnesses  were  subpceiiaed  and  attended  for  both  defendants. 
(Brown  agt.  Bowen,  16  How.  644.)  A.  party  to  an  action  who  testifies  as  a  witness 
in  his  own  behalf,  under  section  399  ofthc  Code,  is  not  entitled  to  fees  as  a  witness^ 
His  character  as  a  party  should  prevent  him  recovering  fees  as  a  witness  against 
his  adversary.  {Cornell  tLgt  Potter,  16  How.  278  )  The  question  was,  what  costs 
the  plaintiffs  were  entitled  to,  to  enable  the  defendants  to  answer  ?  The  plain- 
tiffs claimed  separate  bills  of  costs  against  the  several  defendants,  who  appeared 
and  demurred  severally;  and  also  that  they  were  entitled  to  the  costs  of  the  ap- 
peal as  if  taken  from  a  judgment.  Held,  1.  That  the  plalnti£b  were  entitled  to  all 
the  disbursements  which  had  been  incurred  by  them  in  consequence  of  the  numer- 
ous appearances  put  in  by  the  defendants,  and  the  multiplied  proceedings  which 
had  necessarily  resulted.  2.  That  the  expense  of  printing  the  case  and  po'mU 
might  properly  be  litcluded  in  the  costs.  8.  That  the  plaintiffs  were  only  entitled 
to  a  single  bill  of  costs  against  all  the  defendants,  if  the  action  proceeded  against 
all  of  them.  (See  Qmstoek  agt.  HaUeek,  4  Sand.  671,  adoerse,)  4.  That  the  plain- 
tiffs  were  entitled  to  recover  for  the  appeal  in  this  case,  the  proper  costs  of  the 
trial  of  an  issue  of  law.  These  costs,  as  well  as  all  the  costs  of  the  cause,  were  to 
be  regulated  by  the  Code,  since  the  late  amendments,  (April,  1867.)  {Phij^  agt. 
Van  Cott,  16  how.  110;  and  see  Bank  of  Attica  agt.  Wolf,  18  How.  102.) 

§  307.  Amount  of  costs  allowed.  {Amendment  of  1862  in 
italics.) 

"When  allowed,  costs  shall  be  as  follows : 

1.  To  the  plaintiff  for  all  proceedings  before  notice  of  trial, 
(including  judgment  when  rendered:) 

In  an  action  where  judgment  upon  failure  to  answer  may  be 
had  without  application  to  the  court,  ten  dollars ;  in  an  actioa 
where  judgment  can  only  be  taken  on  application  to  the  court, 
fifteen  dollars  ;  and  two  dollars  for  each  additional  defendant 
upon  whom  process  sha]^  have  been  served.    Except  in  actions 
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for  the  foreelosnre  of  a  mortgage,  the  allowance  for  additional 
defendants  is  limited  to  ten  such  defendants,  and  in  other  eases 
to  &ve  sueh  defendants. 

2.  To  the  defendant  for  all  proceedings  before  notice  of  trial, 
ten  dollars. 

3.  To  either  party  for  all  subsequent  proceedings  before  trial, 
ten  dollars. 

To  eUher  party  for  attending  upon  and  taking  the  deposition 
of  a  toUness  conditionally ^  or  attending  to  perpetuate  his  iestir 
mony^  ten  doUwrs  j  to  either  party  foir  drawing  i9vterrogai<yrie$ 
or  cross-inierrogatorits  to  annex  to  a  commi^ion  for  the  taking 
4yf  testimony^  ten  dollars^ 

4.  To  either  party  for  the  trial  of  an  keue  of  law,  fifteen  dol- 
lars ;  for  every  trial  of  an  issue  of  fact,  twenty  dollars. 

5.  To  either  party  on  appeal,  except  to  the  court  of  appeals, 
and  except  appeals  in  the  eases  mentioned  in  section  three  hun- 
dred and  forty-nine,  before  argument,  fifteen  dollars;  for  argu- 
ment, thirty  dollars ;  and  thd  same  costs  shall  be  allowed  to 
either  party  before  argument ;  and  for  argument,  on  applicatioA 
for  judgment,  upon  special  verdict,  or  upon  verdict  subject  to 
the  opinion,  of  the  courts  or  for  a  new  trial  on  a  case  made,  and^ 
in  cases  where  exceptions  are  ordered  to  be  heard,  in  the  first 
instance,  at  a  general  term,  finder  the  provisions  <^  seetion  two 
hundred  and  sixty-five. 

6-  To  either  party,  on  appeal  to  the  court  of  appeals,  before 
argument,  twenty-five  dollars ;  for  ctrgusaent,  fifty  dollars ;  and 
when  a  judgment  is  afiirmed,  the  court  may,  in  its  discretion, 
also  award  damages  for  the  delay,  not  exceeding  ten  per  cent., 
upon  the  amount  of  the  judgment. 

7.  To  either  p^rty,  for  every  circuit  or  term  not  exceeding 
five  circuits,  and  five  special  and  five  general  terms,  at  which 
the  cause  is  necessarily  on  the  calendar^  and  is  not  triei  or  is 
postponed  hy  order  of  the  eourt^  ten  dollars. 

But  in  an  action  hereafter  brought  to  recover  dower,  before 
admeasurement  of  real  property  aliened  by  the  husband,  the 
plaintiff  shall  not  recover  costs,  unless  it  appear  that  thiB  dower 
was  demanded  before  the  commencement  of  the  aetion,  and 
was  refused. 

The  same  costs  shall  be  allowed  to  the  plaintiff  in  proceedings 
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under  chapter  two,  title  twelve  of  tbe  seeond  part  of  this  Code^ 
as  upon  the  commencement  of  an  aetion. 

Staf  ate  at  time  »f  taxation  governs.— In  the  taxation  e/ costs,  the- 
general  principle  is,  that  a  party  vho  xeeovers  costs  is  entitled  to  haTe  the  amount 
fixed  according  t&  the  fee  bill  in  force  at  the  time  of  the  recoTery.  Therefore,  an 
action  decided  in  Jnne,  1857,  when  the  party  became  entitled  to  eosta,  properly 
rame  within  the  amendments  «f  the  Code  as  to  costs,  which  became  operative  in 
May,  18&7.  {Fiiker  a^.  Hunter,  15  How.  15€.)  Costs  are  taxable  under  th» 
statnte  in  force*  at  the  tim*  of  the  fcaxatmn.  ( (huyy  agt.  Norv^ody  6  ui6i.  219.)  The 
defendant  also  charged  ' *  subsequent  proceedngs  before  trial,  $1 0.'*  Heldy  that  thia 
item  should  be  reduced  to  $7.  The  caus*  was  tried,  and  verdict  rendered  in  Feb- 
raary,  before- tbe  amendment  of  tke-  Code  in  April  folk>wing.  The  ri^t  of  each 
party  to  costs  was  fixed  on  the  coming  in  of  the  verdicts  (BumeU  act.  Wetifall,  1  & 
Houf.  431.)  It  ia  the  duty  of  the  clerk,  in  adjusting  oosti^  to  tax  wem  under  the 
,  statute  in  force  at  the  time  the  right  to  costs  accrued^  ( Ihm  agt.  Madlty,  1 4  Bcno^ 
S57.)  A  party  is  entitled  to  have  his  costs  adjusted  according  to  the  Code,  as  it 
existed  at  the  time  of  the  vmkct,  as  it  rcspecte  all  items  prior  to  that  date.  The 
"  recovery,"  which  gives  the  right  to  such  costs,  means  tne  verdict.  (IfowiAgt^ 
Wettervtlt,  14  Now^  279 ;  and  see  JatkeU  agt.  Judd,  1 8  how.  38& )  Coats  should  be 
taxsd  according  to  the  fee  bill  in  £orce  at  the  time  of  the  rendition  of  the  last  verdict 
in  the  action.  {Joms^gt  Umkrwosil  18  Howl  &S2 ;  le  the  same  sfest  is  Jaskett  agt. 
Judd,  US  HwD^  885^) 


1.  ABMiiint  of  c^Mts  AepenAs  np^ii  natwre  of  the  action. 

— ^The  amount  of  costs — $10  or  $15, — (before notice  of  trial,) is  not  made  to  depend 
on  the  fact  whether  an  applicaiiou  is  made  to  the  court  or  not,  or  whether  the  issus 
is  such  that  application  to  the  cowrt  wevld  be  necessary;  but  on  the  nature  of  the 
action,  and  the  mode  of  service,  (§  246,  sub.  I,  2,)  without  reference  to  the  plead- 
ings. That  is,  $10  is  allowed  when  the  acfton  is  of  such  a  nature,  that  if  the  de- 
Sendant  fail  to  answer,  j;ttdgmeot  may  be  entered  without  application  to  the  court ; 
and  $l&is  aUewed  in  anactionin  whick  judgnksot  ean  only  oe  entered  on  applica> 
tion  to  the  court,  whether  the  defendant  fail  to  answer  or  not.  '{This  agrees  with 
Van  Valkenburgh  agt.  Van  Sehaick,  8  Hem.  Ft.  R.  211.)  Imms  arise  upon  XhepUad- 
%ngSf  when  a  fact  or  conclusion  vS  law  is  maintained  by  the  one  party  and  contro^ 
verted  bi/  the  other.  ( Code,  §  248.)  The  plaintiff,  in  his  complaint,  said  the  defend- 
ant owed  him  $600  fur  a  note.  The  de&ndant,  in  his  answer,  did  noi  deny  it,  nor 
say  anything  about  it ;  but  said  the  plaintiff  owed  liim  $40,  for  goods  sold.  The 
plaintiff  made  no^  reply.  Held,  that  there  was  no  issue  tsibe  tried,  and  no  notice  of 
trial  was  necessary^  The  plaintiff  could  take  judgment  without  a  jury,  and  waa 
therefore  not  entitled  to  $1 6  trial  fee ;  ner  to  4^1 0  for  proceedings  subsequent  to  the 
notice  of  trial;  and  was  entitled  to  $10  only,  for  proceedings  before  notice  of  trial.. 
{Fardee  sigfi  Schensk,  11  Hou^  600.)  Where  judgment  is  ordered  for  plaintiff  on 
demnrrer  to  answer,  with  leave  to  defendant  to  amend  on  payment  of  costs ;  the 
plaintiff  is  entitled  to  a  fee  for  froteedings  hrfore  notice  of  trial,  to  wit:  $10  in  an 
action  upon  contract  for  the  pnyment  of  money,  and  $15  in  cases- where  ^>plieation 
tothe  court  for  judgment  would  be  necessary.  ( Vem  Valkenburgh  agt  Van  Schaiek,. 
8  How.  271 ;  see  GhuldagjL  Carpenter,  7  How.  ^ ;  aud  Idiwre*kee  ag]U  Davis,  7  How^ 
8M.)  A  fee  of  $1 5  for  the  trial  of  a  cause,  is  allowable  in  an  action  at  issue,  where 
the  piainti^  fails  to  appear  when  the  cause  is  called  upon  the  calendnr,  and  the  de^ 
fendant  takes  an  order  that  the  compkiint  be  dismissed.  (Jhdd  agt  Cwrry,  4  How, 
123.)  Whese,  on  a  decision  overruling  a  demurrcf*  to  an  answer,  the  plaintiff  is- 
allowed  to- withdraw  his  demurrer  on  payment  of  costs,  the  defendant  is- not  entitled 
to  clain^coets  before  notice  of  trial,  but  may  have  costs  for  subsequent  proceedings 
before  trial,  together  with  a  trial  fee.  (Crary  agt.  Norwood^  5ul66w  219.)  On  a  de- 
cision by  the  general  ternt  that  theorders  on  demurrerabe  reversed,  and  that  plain- 
affs  have  judgment  against  the  defendants  on  the  several  demurrers  with  eoste,  with 
leave  for  tbe  defendants  severatty  to  answer  on  payment  of  costs  within  twenty 
daysv  The  question  was,  what  costs  the  plainti£»  were  entitled  to,  to  enable  the 
defendants  to  answer.  Held,  that  proceedings  before  notice  of  trial,  $  1 5,  would  not 
be  allowed,  unless  on  eoienskgjudgjmnt  final  for  plaintiffs.  Subsequent  proceedings 
before  trial,  $10,  was  to  be  paid  on  amending.  (Phinps  agt.  Van  Cott,  1 5  How.  110; 
see  Heftdricks  agt.  Bouck,  2  Abb.  360.)  Whether  tne  costs  of  a  plaintiff  for  pro- 
ceedings before  notice  of  trial  shall  be  $10,  or$16»  depends  solely  upon  the  nature 
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of  the  Aclion,  and  not  upon  the  fact  whether  the  answer  is  put  in  or  not.  {Cande§ 
agt.  Offilvie,  4  Ihier,  658.) 

Charge  alter  notice  of  trial,  taxable  bat  once.— The  charge 
"  after  notice  of  trial,'*  |10,  is  taxable  but  once,  although  the  cause  b  more  than  once 
noticed  at  the  circuit  or  upon  a  reference.  It  is  a  charge  for  all  proceedings  before 
actual  trial.  {Perry  agt  Livingston,  6  How.  404.)  Allowed,  ten  dollars  for  servicea 
after  notice  of  trial  and  before  trial,  where  a  yerdict  was  set  aside  on  payment  of 
the  costo  of  the  circuit.  (MitehsU  i^.  Weiterv^U,  6  How.  265.)  In  Tllltpaitgh  agt 
Dick,  (8  How.  SS,)  it  was  held  that  the  clerk,  in  case  of  dismissal  of  complaint  at 
apecial  term,  is  not  entitled  to  a  trial  fee  oT$l,  nor  to  any  charge  for  entering  the 
order,  but  may  charge  fifty  cents  for  entering  judgment.  A  charge  of  $10,  for  all 
subsequent  proceedings  before  trial,  (g  307,)  can  w  allowed  only  once,  though  th^ 
cause  may  hare  been  several  times  noticed  for  trial.  (Jackson  agt.  McBtamey, 
t  How.  408;  and  see  Jackett  agt.  Judd,  18  How.  885.) 

"When  subsequent  proceedinips  before  trial  allovred. — 

The  general  term  decided  (on  argument  of  the  appeal  on  the  merits)  that  the  order 
on  the  demurrers  be  reversed,  and  that  plainUSs  nave  judzment  anunst  the  de- 
fendants on  the  several  demurrers,  with  costs,  with  leave  for  the  defisn&nts  severally 
to  answer,  on  payment  of  costs,  within  twenty  days.  The  question  was,  whnt  costs 
the  plaintiffs  are  entitled  to,  to  enable  the  aefendants  to  answer  ?  The  plaintiffs 
elaimed  several  bills  of  costs  against  the  several  defendants,  who  appeared  and  de- 
murred severally ;  and  also  that  they  were  entitled  to  the  coats  of  uie  appeal  as  if 
taken  from  a  judgment  Held,  I.  That  the  plaintiffs  wero  entitled  to  all  the  dis-^ 
hurnements  which  had  been  incurred  by  them  in  consequence  of  the  numerous  ap- 
pearance^ put  in  by  the  defendants,  and  the  multiplied  proceedings  which  had 
necessarily  resulted.  2.  That  the  expense  of  printing  the  case  and  points  might 
properly  be  included  in  the  costs.  8.  That  the  plaintifiis  were  only  entitled  to  a 
single  bill  of  costs  against  cUl  the  defendants,  if  the  action  proceedea  against  all  of 
them.  {Sfe  Comstock  agt.  Halleck,  4  Sand.  67 1,  adverse.)  4.  That  the  plaintiffs  were 
entitled  to  recover,  for  the  appeal  in  this  case,  the  proper  costs  of  the  trial  of  an 
issue  at  law.  These  costs,  as  well  as  aU  the  costs  of  the  cause,  were  to  be  regulated 
by  the  Code,  since  the  late  amendments  \  April,  1 857.)  "  Proceedings  before  notice 
of  trial,  $15,"  charged  in  the  bill,  would  not  be  allowable,  unless  on  entering  ^^ik^j- 
ment  fined  for  plaintiffs.  It  was  ho  part  of  the  costs  then  to  be  paid  by  the  defend- 
ants for  amending.  "  Subsequent  proceedings  before  trial,  $10,*  was  to  be  paid 
upon  amending.  "  Three  term  fees,  $30,"  was  proper,  if  the  case  was  on  the  calen- 
dar, as  specified  in  subdivision  7  of  section  807.  The  trial  fee  at  the  special  term 
was,  of  course,  prc^erly  charged.  The  items  of  $16  and  $30,  for  the  appeal,  be- 
fore argument,  and  for  the  argument,  were  disallowed,  and  in  their  place  the 
charges  relating  to  the  trial  of  an  issue  of  law,  substituted.  Besides  the  trial  fee, 
and  the  proper  term  fees  of  the  terms,  there  might  be  allowed  $10,  under  subdi- 
vision 3  of  section  B07,  for  all  proceedings  subsequent  to  notice  of  trial,  and  before 
trial.  The  notice  of  argument  being  in  effect  a  notice  of  trial.  (Phipps  agt.  Van 
Cott,  15  Hmo.  110;  and  see  Jackett  agt.  Judd,  18  How.  S85.) 

4*  On  motion  for  a  neur  trial. — ^The  costs  ordwed  to  be  paid  by  m 
party  obtaining  a  new  trial  are,  the  costs  of  the  former  trial  and  of  the  motion,  or  the 
costs  of  such  proceedings  as  are  vacated  for  the  purpose  of  a  new  trial  Where  aa 
extra  aUowanee  has  been  made  on  the  trial  of  the  cause,  it  is  to  be  treated  as  a 
part  of  the  costs  to  which  the  prevailing  party  is  entitled,  and  is  to  be  paid  aa  a 
part  of  the  costs  ordered  on  granting  a  new  trial.  A  motion  for  a  new  trial  on'a  case 
or  bill  of  exceptions  is  not  a  non-enwmerated  motion;  therefore,  section  816  of  the 
Code  does  not  apply  as  to  costs  ($10)  of  a  motion.  It  is  a  regular  proceeding  in  the 
cause,  and  the  prevailing  party  should  be  entitled  to  a  trial  fee,  under  section  807/ 
subdivision  8 — to  the  pluntiff  $16.  to  the  defendant  $12 — as  oiftan  as  the  cause  is 
brought  to  a  hearing  on  the  merits.  On  an  appeal  from  the  special  to  the  general 
term  from  an  order  granting  or  refusing  a  new  trial,  under  the  Code  of  1851,  $16 
should  be  allowed  before  argument,  and  $30  upon  the  argument.  {MlswfYrth^^^ 
Gooding,  8  How.  1.)  No  more  than  $10  costs  can  be  auowed  upon  a  motion  for 
a  new  trial,  upon  a  case  or  eateeptions  at  the  special  term.  Such  a  proceeding  is  in 
no  sense  a  tnal,  as  defined  by  tne  Code.  {All  the  reported  eases  entertavting  differ- 
ent view  on  this  question  examif  ed)  The  prevailing  party,  on  appeal  to  the  general 
term,  from  an  order  of  the  special  term,  granting  or  refusing  a  new  trial,  is  entitled 
to  $15  before  argument,  and  for  argument  $80.    (Jackett  agt.  Judd,  18  How.  686.) 
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"When  the  issues  arise  upon  tlie  pleadings — luues  arise  upon 

the  pleadinas,  when  a  fact  or  conclusion  of  law  is  maintained  by  the  one  party  and 
eoniroverted  by  tht  other.  (Code,  §  248.)  The  plaintiff,  in  hia  complaint,  said  the 
defendant  owed  him  $600  for  a  note.  The  defendant,  in  his  answer,  did  not  deny 
it,  nor  say  anything  about  it ;  but  sttd  the  plaintiff  owed  him  $40  for  goods  soldf. 
The  plaintiff  made  no  reply.  Hefd,  that  there  was  no  tsuue  to  be  tried,  and  no 
notice  of  trial  was  necessary.  The  plaintiff  could  take  judgment  without  a  jury,  and 
was  therefore  not  entitled  to  $16  trial  fee ;  nor  to  $10  for  proceedings  subsequent  to 
the  notice  of  trial ;  and  was  entitled  to  $10  only,  for  proceedings  before  notice  of 
trial.  (Pardee Bi^.  Schenek,  11  How.  500.)  No  issue  having  been  joined,  the  plain- 
tiffs were  not  entitled  to  a  trial  fee  ($16);  and  no  clerk's  fees,  on  entering  the  special 
term  order,  could  be  allowed.    (Chapman  agt.  Lemon,  11  Jloto,  286.) 

On  trials  of  issues  of  iai¥« — Upon  the  deciaion  of  a  demurrer,  noticed 
as  frivolous  under  §  247  of  the  Code,  the  prevailing  party  on  the  judgment  is  not 
entitled  to  tax  ($ 1 6)  for  a  trial  fee  of  an  issue  of  law.  It  is  not  the  trial  of  an  iuue, 
(Roehesler  Oitff  Bank  agt.  Rapefy,  12  How.  26.)  A  motion  for  judgment  on  ac- 
count of  the  frivolousneas  of  the  demurrer  (§  247),  is  the  trial  of  an  Ume  of  law; 
and  a  determination  upon  it  is  a  judgment.  Tlie  prevailing  party  is  therefore  en- 
titled to  the  eo^9  taxable  for  a  (rial  (some  $28).  (Robfrt9  agt.  Morrison,  1  How, 
896.)  Where  a  demurrer  is  interposed  to  the  complaint,  it  becomes  necessary  for 
the  plaintiff  to  apply  to  the  court  for  judgment,  and  therefore  becomes  a  trial  by 
g  252.  The  attorney's  fees  in  such  case  of  $12  before  trial,  $7  after  trial,  $1 6  on  the 
trial,  and  $1  clerk's  fees,  la  properly  allowed.  (Lawrence  agt.  JDavit,  id.  854 ;  9ee 
TilUpaugh  agt.  Dick,  8  How.  88 ;  HuU  agt.  Smith,  id.  149.) 

IfTlien  qaestions  of  lair  are  reserved,  and  disposed  of 

at  special  term. — Where  the  judge  at  the  trial  reserves  for  further  considera- 
tion the  questions  of  law  arising  upon  the  trial  or  verdict,  and  they  are  subsequentlv 
disposed  of  at  the  special  term,  the  successful  party  is  entitled  to  recover  for  such 
term  a  trial  fee  of  an  issue  of  law.    ( JVaterbury  tigL  Wtstervelt,  8  Sand.  749.) 

9.  IV^Iien  fee  for  issue  of  lai¥  taxable  on  appeal.— In  a  suit 

for  a  partnership  account,  a  fee  for  the  trial  of  the  issues  of  law,  is  taxable  on  the 
cause  being  heard  on  the  special  term  calendar,  and  a  reference  to  take  the  account 
directed.  When  there  are  issues  of  fkct  in  an  equity  case,  and  on  the  reference  of 
the  cause,  the  referee  determines  the  questions  of  fact  involved,  the  prevailing  party 
IB  entitled  to  the  fee  for  the  trial  of  the  issues  of  £act,  although  the  order  of  refer- 
ence reserves  all  the  other  questions.  On  appeal  to  the  general  term  in  such  case, 
a  fee  for  the  trial  of  issues  of  law  Is  taxable.  (  Wiggins  agt  Arkvfibur^,  4  Sand.  686;) 

Costs  irhere  Juror  irithdravrn  and  complaint  amended. 

.—Where  the  plaintiff  on  the  trial  withdraws  a  juror,  and  is  allowed  to  amend  his 
complaint,  on  payment  of  the  defendant's  costs  of  the  term,  the  defendant  is  al- 
lowed $15  for  trial  fee,  and  $10  for  services  subsequent  to  notice  of  trial  and  before 
trial  (7%is  agrees  with  Mitchell  agt.  Westervelt,  6  How  265.)  (Dewy  agt  Stewart, 
6  How  465 ;  see  Cotnstoek  agt  Halleck,  4  Sand.  671.) 

Motion  for  neir  trial  on  exceptions  before  Jud^menf.— 

A  trial  fee  ($15)  held  not  taxable  on  a  motion  for  a  new  trial  made  at  general  term 
on  exceptions  before  judgment,  under  section  265  of  the  Code.  It  seems  that  ordi- 
nary motion  costs  only  are  allowable  in  such  cases.  (The  Potsdam  and  Waterlown 
BR,  Co.  agt  Jacobs,  10  How,  453.)  But  it  was  held,  in  Ellsworth  agt  Gooding,  (8 
^010. 1,)  that  the  costs  ordered  to  be  piud  by  a  party  obtaining  a  new  trial  are, 
the  costs  of  the  former  trial  and  of  the  motion,  or  the  costs  of  such  proceedings  as  are 
vacated  ^r  the  purpose  of  a  new  trial  Where  an  extra  allowance  has  been  made 
on  the  trial  of  the  cause,  it  is  to  be  treated  as  a  part  of  the  costs  to  which  the  pre- 
vailing party  is  entitled,  and  is  to  be  paid  as  a  part  of  the  costs  ordered  on  grant- 
ing a  new  trial.  ,  A  motion  for  new  trial  on  a  case  or  bill  of  exceptions,  is  not  a 
nan-enumerated  motion ;  therefore,  section  815  of  the  Ck)de  does  not  apply  as  to 
costs  ($10)  of  a  motion.  It  is  a  regular  proceeding  in  the  cause,  and  the  prevail- 
ing party  should  be  entitled  to  a  trial  fee,  under  section  807,  subdivision  3,  to 
t^e  plaintiff  $15,  to  the  defendant  $12,  as  often  as  the  cause  is  brought  to  a  hear- 
ing on  the  merits.  On  an  appeal  from  the  special  to  the  general  term  from  an 
oraer  granting  or  refusing  a  new  trial,  under  the  Code  of  1851,  $15  should  be 
allowed  before  argument,  and  $80  upon  the  argument   . 

Aroument  of  a  motion  for  a  new  trial  on  a  casc^An  argu- 
ment of  a  motion  for  a  new  trial  on  a  case,  at  special  term,  is  neither  an  issue  of  law 
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nor  an  issae  of  fact,  and  an  allowance  of  $26  costa»  therefore,  ia  improper.  Only 
$10  costs,  in  the  discretion  of  the  ooort,  can  be  allowed^  besides  a  fee  of  $10,  under 
sabdiyiaion  8,  section  307  of  the  Code,  for  07017  circuit  or  term  at  which  the  cause 
is  necessarily  on  the  calendar,  excluding  that  at  whidh  it  is  tried  or  ?ieard.  This 
last  allowance  applies  to  cases,  special  verdicts  and  appeals,  as  well  as  issues  of  law 
and  fact  {Moore  agt  Oockrqft^  9  Bow,  479.)  The  item  of  $10  "  for  all  subsequent 
proceedings  before  trial,"  aa  appears  by  the  weight  of  authority,  can  only  be  once 
allowed,  when  the  issue  has  not  been  changed,  although  new  trials  may  have  been 
had.  No  more  than  $10  costs  can  be  idlowed  upon  a  motion  for  a  new  trials  upon  a 
ease  or  exceptions  at  the  apecMi  term.  Such  a  proceeding  is  in  no  sense  a  trial,  aa 
defined  by  the  Code.  The  prevailing  party  on  appeal  to  the  general  term^  from  an 
order  of  the  special  term,  gpranting  or  refusing  a  new  trial,  is  entitled  to  $16  before 
argument,  and  for  argument  $30.    (Jackett  agt  Judd^  18  How,  385.) 

Terdlct  tubiect  to  opinion  at  general  term. — Where  at  the 
circuit  a  verdict  is  directed  for  the  plaintiff  subject  to  the  opinion  of  the  oourt  at 
general  term,  the  plaintiff  on  a  case  made  and  decided  in  his  favor  is  entitled  to  a 
trial  fie  of  an  issue  of  law  ($15.)  Such  being  a  calendar  cause,  the  priidet^e  fee  for 
the  case  and  points  (as  requhred  by  rule  46)  is  a  proper  disbursement  charge  for  the 
plaintiff— also  the  deries  fee  ($1)  is  allowable.  {WUcox  agt  CtMfiiea,  10  How.  9L) 
A  verdict  taken  subject  to  the  opinion  of  the  court  at  general  term  upon  questions 
of  law,  and  judgment  in  the  meantime  is  suspended,  if  judgment  is  rendered  upon 
the  verdict,  the  prevailing  party  is  not  entitled  to  costs,  as  upon  an  appeal  fW)m  a 
judgment  at  special  term.  The  fee  for  the  trial  of  an  issae  of  law  besides  disburse- 
ments can  only  be  allowed  the  prevailing  party.  (JRoosevett  agt.  Brown,  1  Dyer, 
642;  Eoenon  agt  Qehrman,  2  Alb.  413.) 

Wliere  adTerse  parties  appear  by  different  attorneys. — 

Where  there  is  but  one  set  of  papers,  one  argument  and  one  judgment,  held,  but 
one  appeal  although  the  several  adverse  parties  appeared  by  different  attorneys. 
Where  there  are  several  defendants,  and  the  court,  as  it  is  authorized  to  do  by  tiie 
274th  section  of  the  Code,  renders  judgment  against  one,  and  allows  the  action  to 
proceed  against  others,  the  plaintiff  may  be  entitled  to  several  bills  of  costs ;  but 
where  the  plaintiff  recovers  but  one  judgmefiU.  however  numerous  the  defendants,  or 
the  defences,  or  issues,  he  can  have  but  one  HU  ofcoek.  R  eeems,  that  the  decision, 
adversely,  in  Ooinetock  agt  HaOeek,  (4  Sand.  671,)  cannot  be  sustained.  {BueU  agt 
€fay,  13  How,  31 ;  jeg  TiUman  agt  FoweO,  13  How.  117.)  When  persons,  severally 
liable,  are  united  as  defendants,  but  appear  by  different  attorneys,  and  answer  sepft- 
rately,  and  after  issue  joined,  and  after  the  action  has  been  noticed  for  trial,  settle, 
and,  as  part  of  the  terms  of  settlement,  agree  to  pay  to  the  plaintiff  the  legal  costs 
of  the  action,  the  plaintiff  is  entitled  to  only  one  bill  of  costs.  He  cannot  have  a 
foil  bill  against  each  defendant  He  is  entiUed  to  aU  the  disbursements  actually 
made,  and  which  would  have  been  taxable  if  the  defendants  had  been  sued  sepa- 
rately. He  is  not  entitled  to  a  term  fee  for  a  term  commencing  subsequent  to  the 
settlement,  although  the  action  had  been  noticed  for  such  term,  and  a  note  of  issue 
filed,  and  a  calendar  had  been  made  for  such  term,  oontuning  such  action.  {Latham 
agt  BUss,  13  How,  416.)  Making  a  separate  defence  by  a  separate  demurrer,  must 
be  regarded  the  same  as  making  a  separate  defenoe  by  a  separate  answer,  in  deter- 
mining the  right  of  a  defendant  to  recover  a  separate  bill  of  costs  against  the  plain- 
tiff. But  where,  in  such  case,  some  of  the  defendants^  who  have  jointly  answered, 
appear  by  different  attorneys,  on  the  argument  of  the  appeal  taken  by  the  plAintiff 
to  the  general  term,  they  cannot  recover  separate  bills  of  ooets  oa  aflirmance  of  the 
judgment  The  defendants,  having  jointly  succeeded  at  tlie  circuit,  must  be  deemed 
to  hiave  jointly  defended  and  suoceeded  on  the  appeal,  although  they  employed  dif- 
ferent attorneys  after  the  appeal  was  taken.  {WiUmr  agt  WtUsey,  13  How.  606.) 
In  an  action  where  two  defendants  were  sued  on  a  joint  liability,  and  one  answered 
and  the  other  made  defoult,  and  on  the  trial  judgment  was  taken  against  both  de- 
fendants, Tield,  that  the  plaintiff  was  regular,  and  that  the  Code  does  not  require,  in 
such  case,  an  affidavit,  of  no  answer  having  been  received  fW>m  the  defendant  who 
made  default  Held^  also,  that  where  such  joint  liability  exists,  the  defendant  who 
makes  defhult  is  liable  with  the  other  defendttnt  for  the  costs  of  the  defbnoe  inter- 
posed by  the  latter.  {OaOin  agt.  BOUings,  13  How,  511.)  Where  several  defendants 
appear  by  the  same  attorney,  as  a  general  rale,  bat  one  bill  of  costs  is  allowed,  where 
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the  defence  is  fabstentiaHy  the  Mune ;  bat  where  it  is  neoeeaurj  to  interpose  tqtarak 
QiMwersj  the  charges  therefor  should  be  sUowed  to  the  sitorney.  ( WaOc$r  sgt.  Bu^ 
sen,  16  How.  91.) 

On  appeal  where  cause  Cramf erred  from  connty  coart. 

— ^Where  an  appeal  ia  taken  from  a  judgment  of  a  joatice  of  the  peace,  to  the  county 
court,  and  the  county  court,  as  it  is  authorized  to  do  by  the  13th  subdlyision  of 
section  30  of  the  Code,  (in  cases  where  the  county  judge  is  disqualified  from  hear- 
ing the  appeal,)  transfers  the  action  to  the  supreme  court,  the  appellant  on  the  re- 
versal of  the  judgment  is  entitled  to  the  same  costt  only  as  if  the  reversal  had  been 
rendered  hy  the  county  court,  to  wit:  $16|  together  with  the  fees  of  officers,  and 
disbursements.  The  idlowance  for  costs  on  appeal,  provided  by  the  5th  subdivision 
of  the  30tth  section  of  the  Code,  is  only  applicable  to  appoals  to  the  supreme  court  * 
An  appeal  above  mentioned  is  not  made  to  the  supreme  court,  but  to  the  county 
court,  and  is  by  operation  of  law  irmntforred  to  the  supreme  court  {O^CaUaghan 
agt.  CarroU,  16  How.  337.) 

On  dUmlMinif  complaint,  plaintiff  failing  to  proceed. — 

A  fee  of  $16,  for  the  trial  of  a  cause  is  allowable  in  an  action  at  issue,  where  the 
plaintiff  fails  to  appear  when  the  cause  is  called  upon  the  calendar  and  the  defend- 
ant takes  an  order  that  the  complaint  be  dismissed.  (Dodd  agt  Cvarry,  4  How.  1 23 ; 
sf<  Shannon  agt.  Browtr,  2  Abb.  377.)  'Where,  in  an  action  agunst  several  defend- 
ants  sued  jointly,  one  of  them  appears  by  a  separate  attorney  and  demurs  to  the 
complaint,  and  the  other  defendants  appear  by  a  different  attorney,  and  put  in  a 
joint  answer,  and  judgment  is  given  for  Uie  defendant  on  demurrer,  and  the  com- 
plaint is  dismissed,  and  judgment  thereon  in  favor  of  the  other  defendants,  two  «epa- 
rcUe  biUs  of  costs  are  properly  taxable  against  the  plaintiff.  (  WiWur  agt  Wiltsey^  13 
How.  506.)  The  dismissal  of  a  complaint,  on  motion  at  a  special  term,  for  want  of 
prosecution,  is  a  judgment  in  the  action  in  favor  of  the  defendant  {TSkpaugh  agt 
jOtcA;,  8  How.  33.)  And  one  of  several  defendants  who  does  not  put  the  cause  on 
the  calendar  is  not  entitled  to  a  term  fee  on  dismiasing  the  oomplaint  (TiUs^ugh 
agt.  Dick,  8  How.  33.) 

Reversal  of  Judgment  for  the  Talne,  and  damages  for 
taking  personal  property*— In  an  action  to  recover  the  posssession  of 
personal  property,  the  decision  was  in  favor  of  the  defendant,  who  perfected  judg- 
ment for  the  vaiw  of  the  property  and  for  damages  for  taking  and  detaining  it,  and 
the  costs  of  the  action.  On  appeal,  the  general  term  decided  that  "  the  judgment  be 
reversed^  unless  the  defendant  stipulated  to  collect  only  his  damages  for  taking  and 
detaining  the  property  and  costs,  and  if  such  stipulation  be  made,  that  then  the  judg^ 
ment  be  affirmed."  The  defendant  served  the  required  stipulation,  and  then  entered 
up  judgment  for  the  ccets  of  (he  appecUf  (some  $84.)  Hdd,  that  upon  such  a  state  of 
facts,  it  would  be  more  difficult  to  show  that  the  plaintiff  himself  was  not  entitled 
to  costs  of  the  appeal  against  the  defendant  The  plaintiff  bad  succeeded  upon  the 
appeal  The  defendant  should  not  be  permitted  to  take  the  wind  out  of  tlie  plain- 
tiffs sails  under  such  an  order.  Judgment  for  oosts  of  the  appeal  set  aside^  with 
costs  of  the  motion.    {Livard  agt  Morris^  15  How.  276.) 

An  appeal  in  one  action^  iviien  otliers  may  l»e  stayed.— 

Where,  in  several  actions,  the  plaintiff  has  regularly  obtained  judgment  at  the  circuit 
or  special  term,  the  court  have  no  power,  on  motion  of  the  defendant^  to  grant  an 
order  to  stay  proceedings  in  all  the  actions  but  one,  iintfl  the  decision  of  the  general 
term  in  that  one,  or  to  abide  the  event  thereof.  After  a  regular  appeal  to  the  gene- 
ral term,  the  court,  on  a  proper  application,  where  it  is  made  to  a(>pear  that  a  deda- 
ion  in  one  cause  will  dispose  of  all  the  questions  in  the  others,  grant  an  order  to 
hear  an  argument  in  one,  and  that  the  others  abide  the  result  of  that  one ;  or  the 
court  may  reftise  to  hear  but  one  argument    {ToU  agt.  Thomas^  15  How.  316.) 

Asserament  of  damages  bf  a  slierif  f 's  Jnry,  not  a  trial. — 

The  assessment  of  damages  by  a  sherifirs  jury  is  not  a  trial  within  the  meaning  of 
the  Code.    (Randolph  agt  Foster,  4  Abb.  262.) 

On  reversal  npon  a  point  'vrhicta  miglit  liave  been  taken 
by  demurrer. — ^I  think  the  judgment  in  l^is  case  should  be  reversed  and  the 
oomplaint  dismissed ;  but  as  the  point  on  which  we  reverse  the  judgment  might 
have  been  taken  by  demurrer,  in  an  earlier  stage  of  the  cause,  and  the  costs  are 
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in  oar  dtBcretion,  I  think  neitlier  party  should  reooyer  oosU  m  agfainat  the  other. 
Judgment  rereraed  and  complaint  diamiaaed,  withoat  coats  to  eitiieT  party.  Fw 
fiMiTii,  J.  ( YewiygB  agt.  WOwii,  24  Airi.  513.) 

l¥taat  costs  allowed  In  court  of  appeals. — An  appeal  fh>m  a 
Judgment  of  thia  court  to  the  court  of  appetJa,  ia  a  new  suit,  within  the  moaning  of 
the  Code  of  Procedure  in  reapect  of  costs;  and  the  coats  reooyerable  on  an  appeal 
taken  under  the  Code,  are  to  be  taxed  according  to  ita  provision.  Where  such  an 
appeal  is  dismiased  with  costa,  for  want  of  prosecution,  the  respondent  is  entitled  to 
recover  twenty-five  doUara,  together  with  hia  diaburaementa.  (Xohoum  agt.  ifor- 
an^  2  Sand,  '739.)  Where  it  appeara  from  the  order  of  the  court  of  appeals,  as  con- 
tained in  the  remittitur,  that  after  argument  upon  the  merits^  they  dmimsed  (he  ajh 
pecU  with  coiis^  this  court  is  bound  to  suppose  they  intended  the  geMrcU  ootU  to  he 
Uueed  or  adiptikdf  being  the  only  way  the  order  in  reapeet  to  coats  c^  have  effect 
If  the  court  of  appeals  had  intended  motion  eotU  only,  they  should  hare  specified 
the  amount,  and  it  ahould  have  been  inserted  in  the  order.  ( Webh  agt  NdrUm^  10 
How,  117.)  After  a  cause  has  been  regularly  remitted  to  the  court  below,  the  court 
of  appeals  have  no  jurisdiction  to  grant  relie£  Where  too  mudi  costs  are  charged 
in  auch  caaea,  the  remedy  is  by  motion  to  the  court  below.  {Dmaer  agt  BroolS,  4 
JSbw,  207.) 

7.  Trial  fee,  wliea  allowed.— Under  the  Code  of  1852,  the  prevailing 
party,  on  appeal  to  the  general  term  ftom  an  order  granting  or  refhsing  a  new  trial, 
or  sustaining  or  overruling  a  demurrer,  not  being  entitled  to  costs  under  the  sirth 
subdivision  of  section  307,  aa  under  the  Code  of  1861  {tee  EUaworlh  agt  Gooding, 
8  Bow.  1),  is  still  entitled  to  a  trial  /Be,  as  well  at  the  general  as  at  the  special  tenn, 
under  the  third  subdivision  (§  307).  And  this  trial  fee  may  be  allowed  as  often  as 
the  cause  has  been  brought  before  the  court  upon  the  issues  made  by  pleadings  ($15 
to  plaintiff  and  $12  to  defendant).    (  Van  Sehadck  agt  Wmne,  8  ffow,  5.) 

On  Obtaining  a  new  trial* — ^The  coats  ordered  to  be  paid  by  a  party 
obtaining  a  new  trialare,  the  costs  of  Ihe  former  trial  and  of  the  motion,  or  the  costa 
of  such  proceedings  as  are  vacated  for  the  purpose  of  a  now  trial.  Where  an  extra 
aUotoance  has  been  made  on  tha  trial  of  the  cause,  it  is  to  be  treated  as  a  part  of  the 
costs  to  which  the  prevailing  party  is  entitled,  and  is  to  be  paid  as  a  part  of  the  costs 
ordered  on  granting  a  new  trial  A  naoCion  for  a  new  trial,  on  a  case  or  bill  of  ex- 
ceptions, is  not  a  non-enumeraied  motion;  therefore  section  315  of  the  Code  does  not 
apply  as  to  costa  ($10)  of  a  motion.  It  is  a  regular  proceeding  in  the  cause,  and  the 
prevailing  party  snould  be  entitled  to  a  trial  fee,  under  section  307,  subdivision  7, 
to  the  plaintiff  $15,  to  the  defendant  $12 ;  as  often  as  the  cause  is  brought  to  a 
hearing  on  the  merita  On  an  appeal  from  the  special  to  the  general  term,  fh>m  an 
order  granting  or  refusing  a  new  trial,  under  the  Code  of  1851,  $15  should  be  al- 
lowed  before  argument,  and  $30  upon  the  argpiment  {EUsworth  agt.  Gooding,  8 
ffow.  1.  See  Jacket  agt.  Judd,  18  How.  385,  which  holds  contra,  so  far  as  the  trial 
fee  on  a  motion  is  given,  and  holds  that  $10  only  can  be  recovered.)  An  argument 
of  a  motion  for  a  new  trial  on  a  case,  at  special  term,  is  neither  an  issue  of  law  nor 
an  issue  of  fact,  and  an  allowance  of  $25  costs,  therefore,  is  improper.  Only  $10 
costs,  in  the  discretion  of  the  court,  can  be  allowed,  besides  a  fee  of  $10  under  sub- 
division 7,  section  307  of  the  Code,  for  every  circuit  or  term  at  which  the  cause  is 
necessarily  on  the  calendar,  exduding  that  at  which  it  is  tried  or  heard.  This  last 
allowance  applies  to  cases,  special  verdicts  and  appeals,  as  well  as  issues  of  law  and 
fact  {Moore  agt.  Coekroft,  9  ffow.  479.)  The  plaintiff  is  entitled  to  charge  a  trial 
fee  of  fifteen  doUars,  for  azguing  a  motion  for  new  trial  at  special  term,  on  a  case 
made  by  the  defendant  {ffager  agt.  Danfbrih,  8  Bow.  448.)  When  a  party,  against 
whom  a  verdict  is  rendered,  moves  on  a  case  at  special  term,  and  obtains  a  new 
trial  on  tike  ground  that  the  verdict  was  against  evidence,  on  the  terms  of  paying 
the  costs  of  the  trial  and  of  the  subsequent  proceedings,  the  opposite  party  is  enti- 
tled to  a  fee  of  $10  for  every  term  the  cause  is  necessarily  on  the  special  term 
calendar,  on  the  case  made,  exclusive  of  that  at  which  it  is  heard ;  and  for  the  latter 
term,  to  the  fee  given  by  the  Code  for  the  trial  of  an  issue  of  fact  {The  Mechcmc^ 
Banking  Assodation  agt  Kiersted,  10  ffow.  400.)  When  an  action  has  been  twice 
tried,  the  jury  disagreeing  on  the  first  trial  and  finding  for  the  plaintiff  on  the  second, 
and  a  new  trial  is  granted  to  defendant  on  condition  that  he  '*pays  the  costs  of  the 
second  trial,** — all  a  defendant  is  bound  to  pay  is  the  costs  of  the  term  at  which 
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the  seeoDd  trial  ww  had.  He  it  not  boand  to  pay  the  feea  of  plaintyTa  witneiaefl 
for  attending  at  a  tenn,  or  circuit,  intermediate  those  at  which  the  two  trials  were 
had.  Nor  ahould  he  be  required  to  pay  the  amount  of  any  per  oentage  that  may 
have  been  allowed  to  the  plaintiff,  on  the  coming  in  of  the  verdict.  That  is  to  be 
granted  to  the  par^  who  recoyere  final  Judgment :  not  to  both  parties,  as  might 
happen  if  treated  solely  as  a  compensation  for  the  labor  and  expenses  of  a  IrtaL 
It  IS  not  to  be  allowed  but  onoe.  When  granted,  it  is  allowed  to  the  preyailing 
party,  by  way  of  indemnity  for  his  expenses  in  the  action;  and  as  well  for  expenses 
in  one  stage  of  the  action  as  in  any  other,  down  to  the  enUy  of  judgment  (Mc  Quade 
agt  The  New-York  df  Erie  RR,  Co,,  11  Bow.  434.) 

Alloinranee  of  term  ffee«— Where  both  parties  noticed  the  cause  fbr  trial, 
put  it  on  the  calendar,  and  it  was  reached  the  firai  day  of  the  circuit,  called  and 
passed ;  the  plaintiff's  attorney  then  discontinued  and  tendered  defendant's  attor- 
ney $12.50  costs,  which  was  reftased,  as  not  being  enough  into  $10.  And,  on  a 
second  call  of  the  calendar,  the  defendant's  attorney  moy«l  the  cause,  when  it  was 
stipulated  between  the  attorneys  to  submit  the  question  of  costs  to  the  judge.  EM, 
that  defendant  was  entitled  to  the  $10  counsel  fee  he  claimed — making  $22.50 
directed  to  be  paid.  A  liberal  construction  should  be  giren  to  these  questions  of 
costs.  (Forhei  agt.  Lockt,  8  How.  218.)  A  fee  of  $10  not  to  be  allowed  for  each 
time  that  a  cause  is  notioed  before  a  referee.  (Awmymom^  8  How,  82.)  Term  fees 
not  allowed  for  subsequent  terms,  after  a  oanse  has  been  refeired.  (Arum,,  1  Duar, 
661.)  A  defendant  can  reoover  no  costs  of  the  teim  where  the  cause  is  unneces- 
sarily on  the  calendar.  (Jemmg9  agt  Fay,  1  Code  RK.  S.  231.)  Where  the  cause 
was  noticed  for  trial  at  the  circuit  by  both  parties  and  put  upon  the  calender  by  the 
clerk,  and,  on  Saturday  previous  to  the  commencement  of  the  circuit  on  Monday,  the 
plaintiff  discontinued.  Sdd,  that  ^e  defendant  was  not  entitled  to  the  $10,  costs 
of  the  circuit.  (J)rew  agt  Oomtiock,  17  Sow,  469.)  Where  a  cause  is  referred  at 
the  circuit  on  the  ground  of  its  being  a  referable  cause,  and  before  it  is  reached  in 
its  order,  the  charge  of  ten  dollars  as  a  circuit  fee  is  not  allowable.  (Perry  agt 
Livingeion,  6  How,  404.)  A  cause  is  ^^MeeasarHy^^  on  the  calendar  (g  307,  sub.  7,) 
when  it  is  ready  for  triiU,  and  regularly  put  there  by  the  party  noticing  it.  Where 
a  cause,  before  being  reached  on  the  calendar  at  the  circuit,  is  refen'ed  or  postponed 
by  stipulation  or  consent  of  the  respective  attorneys,  the  successful  party  is  entitled 
to  tax  $10  costs  for  tiiat  circuit  But  where  the  successful  party,  against  the  con- 
sent of  the  other,  procures  a  reference  or  postponement,  he  is  not  entitled  to  such 
fee.  [Sipperly  agt  Warner,  9  Bow.  332.)  Where  an  appeal  is  dismissed  with  costs 
on  motion  (the  cause  not  having  been  argued  on  the  merits,  or  dismissed  on  being 
called  on  toe  calendar,)  the  appellant  is  not  entitled  to  the  fee  of  fifty  dollars  for 
argument  prescribed  by  the  Code,  nor  to  ti^e  term  fee  given  for  attending  when  the 
cause  is  not  reached,  the  suit  being  dismissed  at  the  first  term.  (Kanotise  agt.  Mar* 
tin,  2  Sand.  739;  see  Eckeraon  agt  Spoor,  3  Code  R  70;  Benton  agt  Sheldon,  I  C.R 
134.)  Where,  on  application  of  the  defendant,  the  cause  is  put  over  the  circuit  on 
payment  of  $10  and  disbursements,  which  are  paid,  the  plaintiff  on  recovering  a 
verdict,  is  not  entitled,  in  his  general  bill  of  costs,  to  $10  for  that  circuit  (T?^  7Hi«. 
tees  of  the  ViOage  o/Fenn  Tan  agt  TiteU,  9  Boio.  400.)  Where  only  the  plaintiff  no- 
tices the  cause  for  trial,  and  has  it  in  his  power  to  try,  but  for  any  reason  does  not 
choose  to  do  so,  he  canpot  recover  the  costs  of  the  circuit  (Wh^jple  agt.  WiUiamSf 
4  How.  28.)  Where  a  cause  is  set  down  for  a  particular  day,  and  &  not  reached  on 
that  or  any  following  day  in  that  term,  the  prevailing  party  is  entitled  to  a  term 
fee,  under  section  307  of  the  Code.  (Ormsl^  agt  Babcock,  4  Duer,  680.)  There 
can  be  no  right  to  term  fees  until  the  cause  is  actually  at  issue.  (Livingston  agt  The 
VieiUe  Moniagne  Zinc  Mining  Co.,  4  Duer,  681.)  Where  a  party  is  under  a  stay  of 
proceedings  by  his  opponent^  for  the  return  of  a  eommission,  he  is  not  entitled  to  a 
calendar  fee  ($10)  for  every  drcuit  at  which  the  cause  is  noticed  for  trial,  and 
reached  during  the  stay.  [It  would  seem  thai,  as  a  general  ruU,  Ae  ought  to  he;  for  if 
the  commission  might  be  returned,  ofttir  service  of  notice  of  trial,  in  time  to  try  the  cause, 
U  should  be  in  readiness  for  trial. — ^Refobtsr.]  To  entitle  the  party  to  this  fee,  it 
must  appear,  not  only  that  the  cause  has  been  regularly  put  upon  the  calendar,  but 
also  that  it  has  been  postponed,  or  has  not  been  reached.  A  stay  of  proceedings  is^ 
in  no  proper  sense,  a  postponement  of  the  cause — ^that  has  reference  to  something 
occurring  at  the  circuit,  which  has  the  effect  to  delay  the  trial.  (ShufeU  agt.  PoW' 
er,  13  How.  89.)    Where  a  stipulation  was  given  in  several  suits  depending  on  the 
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same  principal  point,  to  the  effect  that  all  should  abide  the  event  of  the  one  first 
tried,  and  the  suits  were  noticed  for  trial  several  terms  thereafter,  though  notes  of 
issue  were  filed  in  one  only ;  it  was  h^ld,  that  the  plaintiff,  on  recovering,  might  tax 
a  counsel  fee  for  attending  at  those  terms  in  each  of  the  causes.  (Mintum  agt.  Main, 
2  Sand.  736.)  The  general  term  decided  (on  argument  of  the  appeal  on  the  merits) 
that  the  order  on  uie  demnrrefs  be  reversed,  and  that  plaintiffs  have  judgment 
against  the  defendants  on  the  several  demurrers,  with  eottU,  with  leave  ror  the  de- 
fendants severally  to  answer  on  payment  of  costs,  within  twenty  days.  The  ques- 
tion was,  what  eotti  the  plaintiffs  were  entitled  to,  to  enable  the  defendants  to  answer? 
The  pluntiffs  claimed  separate  bills  of  costs  against  the  several  defendants,  who  ap- 
peared and  demurred  severally ;  and  also  that  they  were  entitled  to  the  costs  of 
the  appeal,  as  if  taken  from  a  judgment  Held,  1.  That  the  plaintiffs  were  entitled 
to  all  the  diaburtements  which  haS  been  incurred  by  them  m  consequence  of  the 
numerous  appearances  put  in  by  the  defendants,  and  the  multiplied  proceedings 
which  had  necessarily  resulted.  2.  That  the  expense  of  printing  the  cote  and  points 
might  properly  be  included  in  the  costs.  3.  That  the  plamtiffs  were  only  entitled  to 
a  single  bill  of  costs  against  all  the  defendants,  if  the  action  proceeded  against  all 
of  them.  {See  Comstoek  agt.  Halleek,  4  Sand,  671,  adverse!)  4.  That  the  plain- 
tiffs were  entitled  to  recover  for  the  appeal  in  this  case,  the  proper  costs  of  the  trial 
cf  an  issue  of  law.  These  costs,  as  well  as  aU  the  costs  of  the  cause,  were  to  be 
regulated  by  the  Code,  since  the  late  amendments,  (April,  1807.)  "  Proceedings 
before  notice  of  trial,  $15,"  charged  in  the  bill,  would  not  be  allowed,  unless  on 
esiteiTm^  indgment  finai  for  plaintiffs.  It  was  no  part  of  the  costs  then  to  be  paid 
by  the  defendants  for  amending.  "Subsequent  proceedings  before  trial,  flO," 
was  to  be  paid  upon  amending.  "  Three  term  fees,  130,"  was  proper,  if  the  case 
was  on  the  calendar,  as  specified  in  subdivision  7,  section  307.  The  trial  fee  at  the 
special  term  was  of  course  properly  charged.  The  items  of  $16  and  $30.  for  the 
appeal  before  ailment  and  for  the  argument  were  disallowed,  and  in  their  place 
the  charges  relating  to  the  trial  of  an  issue  of  law  substituted.  Besides  the  trial 
fee  and  Sie  proper  term  fees  of  the  terms,  there  might  be  allowed  $10,  under  sub- 
division 3  of  section  807,  for  all  proceedings  subsequent  to  notioe  of  trial,  and  be- 
fore trial.  The  notioe  of  argument  being  in  effect  a  notice  of  ^lial.  {Phipps  Agt, 
Van  Cott,  16  How.  110.)  By  the  eighth  subdivision  of  section  307  of  the  Code, 
(amended  in  April,  1867,  and  stands  as  sub.  7,)  it  is  provided  that  a  fee  of  $10 
shall  be  allowed  to  the  prevailing  party  for  every  circuit  or  term  at  which  the 
cause  is  necessarily  upon  the  calendar,  and  is  "  not  reached  or  postponed,^  These 
words,  "  not  reached  or  postponed,"  have  been  regarded  as  very  much  of  a  puzzle. 
The  granunatical  construction  undoubtedly  is,  neither  reached  nor  postponed.  But 
the  practical  construction  te  be  given  to  these  words  should  be,  that  the  successful 
party  is>  entitled  to  this  fee  for  attending  the  circuit  prepared  for  trial,  when, 
without  his  own  defiattlt,  he  had  failed  in  trying  his  cause,  as  was  held  in  Sipperly 
agt  Warner,  (9  How.  333,)  and  Shufelt  agt.  Power,  (13  id.  89.)  That  is,  it  might 
happen  that  the  cause  would  not  be  reached ;  then  the  party  finaUy  successful 
should  have  his  fee.  It  might  happen  that,  being  reached,  he  could  not  try  it. 
The  court  might  refuse  to  try  it  The  parties  might,  for  their  mutual  convenience, 
agree  to  postpone  or  refer  it  If  so,  if  the  cause  is  postponed  in  either  form,  and 
the  coste  of  the  circuit  or  term  are  not  otherwise  provided  for  by  the  terms  of 
postponement,  the  calendar  fee  is  allowable.  (Fithisr  a^t  Hunter,  15  H<nB.  166.) 
Where  the  attorneys  of  the  respective  parties,  by  a  stipulation  fairly  entered  into, 
agree  that  the  costs  of  a  term  or  circuit,  at  which  the  cause  is  noticed,  shall  abide 
the  final  event  of  the  aetion,  the  agreement  should  be  enforced,  without  limit  to 
three  calendar  fees.    {Bmmons  agt  N.  Y.  A  Erie  RR,  Co.  17  How.  490.) 

On  condition  of  payment  of  costs* — ^Wheti  an  action  has  been  twiee 
tried,  the  jury  disagreeing  on  the  first  trial  and  finding  for  the  plaintiff  on  the 
second,  and  a  neif  trial  is  granted  to  defendant  on  condition  that  ne  "  pays  the 
costs  of  the  second  trial," — all  a  defendant  is  bound  to  pay  is  the  costs  of  the  tenn 
at  which  the  second  trial  was  had.  He  is  not  bound  to  pay  the  fees  of  plaintiff's 
witnesses  for  attending  at  a  term  or  circuit,  intermediate  those  at  which  the  two 
trials  were  had.  Nor  should  he  be  required  to  pay  the  amount  of  any  per  centage 
that  may  have  been  allowed  to  the  plaintiff,  on  the  coming  in  of  the  verdict  That 
is  to  be  granted  to  the  party  who  recovers  final  judgment;  not  to  both  parties,  as 
might  happen  if  treated  solely  as  a  compensation  for  the  labor  and  expenses  of  a 
trM.  It  is  not  to  be  allowed  but  OAce.  When  granted,  it  is  allowed  to  the  pre- 
vuling  party,  by  way  of  indemnity  for  his  expenses  iu' the  action ;  and  as  well  for 
expenses  in  one  stage  of  the  acUoa  as  in  any  other,  down  to  the  entry  of  judgment 
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{MeQuadeBgL  TheN.  Y,  A  Erie  RR.  Co,  11  Him,  484.}  Wberejad^ent  is  ordered 
for  plaintiff  on  demurrer  to  answer,  with  leave  to  defendant  to  amend  on  payment 
of  costs,  the  plaintiff  is  entitled  to  a  fee  for  proeeedinffs  hefore  notite  of  trial ;  to 
wit:  $10  in  an  action  upon  contract  for  the  payment  of  money,  and  $15  in  cases 
where  application  to  the  conrt  for  judgment  would  be  necessary.  (  Van  Valktn- 
hwrgh  agt.  Van  Schaiek,  8  H<ab.  271 ;  seeNMU  agt  De  Forrtti,  6  Haw.  413.)  The 
costs  ordered  to  be  paid  by  a  party  obtaining  a  new  trial  are,  ths  eotU  of  tie  for- 
mer trial  and  of  the  motion,  or  the  costs  of  such  proceedings  as  are  vacated  for  the 
purpose  of  a  new  trial.  {Mleteortk  agt  Choding,  8  Hoie.  1.)  Where  the  plaintiff 
obtained  a  report  of  referees  in  his  favor,  and  an  allowanoe  of  per  oentage  with 
his  costs,  and  before  the  entry  of  judraent  the  defendant  obtained  a  new  trial  "  on 

Saving  to  the  plaintiff  the  costs  of  the  reference  heretofore  had,*  held^  that  the 
efendant  was  not  required  to  pay  the  per  centaee  allowed.  {Hiike  agt.  WaUer- 
mire,  7  How.  370 ;  see  Phippe  agt.  Van  Cott,  16  How.  110,  and  FUher  ^  Hunter, 
16  ^019.  166.)  Where  the  plaintiff  had  ten  days  to  reply  to  the  answer  on  pay- 
ment of  $10  costs,  and  instead  of  serving  his  reply  and  paying  costs  within  the 
time,  he  noticed  the  cause  for  trial  at  the  circuit,  without  a  reply ;  held,  on  motion 
for  judgment  for  want  of  a  reply,  that  the  plaintiff  pay  the  costs  of  the  circuit — 
the  $10  before  ordered,  and  $10  costs  of  this  motion,  and  serve  his  reply  in  three 
days.  {Monteearbole  iugi,  Mundel,  16  How.  141.)  Where  the  termt  for  vacating 
ajudgment^  and  letting  the  defendant  in  to  defend,  were  stated  to  be  "  all  the  costs 
of  the  hearing  before  we  referee  in  this  action,  and  of  the  proceedings  subsequent 
thereto ;"  held,  that  the  sum  of  $10,  allowed  by  the  Code, /or  alloroee^nge  after  no- 
tice and  before  trial,  was  properly  taxable.  (Buckingham  9gt,  Minor,  l^How.  287.) 

§  308.  Additional  allowance.  {Amendment  ^1862  in  italics.) 
In  addition  to  these  allowances,  there  shall  be  allowed  to  the 
plaintiff,  upon  the  recovery  of  judgment  by  him  in  any  action 
for  the  partition  of  real  property,  or  for  the  foreclosure  of  a 
mortgage,  or  in  any  action  in  which  a  warrant  of  attachment 
has  been  issued,  or  for  any  adjudication  upon  a  will  or  other 
instrument  in  writing,  and  in  proceedings  to  compel  the  deter- 
mination of  claims  to  real  property,  the  sum  of  ten  per  cent, 
on  the  recovery,  as  in  the  annexed  section  prescribed,  for  any 
amount  not  exceeding  two  hundred  dollars ;  an  additional  sum 
of  five  per  cent,  for  any  additional  amount  not  exceeding  four 
hundred  dollars ;  and  an  additional  sum  of  two  per  cent,  for 
any  additional  amount  not  exceeding  one  thousand  dollars. 
And  in  the  actions  above  nam^edj  if  the  sam^e  shall  be  settled 
before  Judgment  therein^  like  allowances  upon  the  am,ountpaid 
or  secured  upon  such  settlement  at  one-half  the  rates  above 
specified. 

MorCi^ai^e  foreclosure  case. — ^If  the  court  shaU  be  of  opinion  that  the 
drcumstances  of  the  case  demand  it,  the  plaintiff  may  be  permitted  to  ^e  judg- 
ment, notwithstanding  the  tender,  and  thus  become  entitled  to  the  additional  al- 
lowance under  section  808 ;  or,  if  the  equities  of  the  case  demand  it»  the  court  may 
refuse  costs  to  the  plaintiff;  or  even  award  them  to  the  defendant.  (Pratt  agt. 
Ramadell,  11  How.  69;  see  Randolph  agt.  Foeter,  4  Abb.  262.) 

Application  for  extra  ailoivancey  u^hen  and  hoiv^  made. 

— ^The  court,  and  not  the  referee,  must  make  the  order  for  an  extra  allowance  under 
section  308  of  the  Code ;  so  held  where  the  referee  who  tried  the  cause  found  a 
verdict  for  plaintiffp  and  then  found  "  that  the  cause  was  unreaeonably  defended 
within  the  meaning  of  section  808  of  the  Code."  {See  Gould  agt  Chapin,  4  How. 
186.)  This  extra  allowance  cannot  be  granted  on  an  ex  parte  application  to  the 
court  (Howe  agt.  Muir,  4  How.  252.)  I^otice  of  an  application  for  an  ^xtra 
allowance  of  costs  (§  808)  is  not  necessary,  where  the  judge  who  tries  the  cause 
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makes  the  order  at  the  same  term.  (MiUhell  agt  Hall,  1  How.  490.)  It  is  not  necea- 
sarj,  nor  does  section  808  of  the  Code  require,  that  an  application  for  an  rxtra  all^w- 
€nee  should  be  made  at  the  trial  of  the  cause.  It  may  oe  made  subsequently,  but 
must  be  made  before  the  same  judge  who  tried  the  cause.  {The  Saratoaa  and  fVath- 
infftoA  RR,  Co.  agt.  MeOof,  9  How.  889.)  Where  a  cause  is  tried  before  a  Judge  at 
the  circuit  without  a  jury,  who  subsequently  files  his  decision,  an  application  can- 
not afterwards  be  made  for  an  extra  lulowance  to  another  judge,  presiding  at  a  dif> 
ferent  court  Such  application  ought  to  be  made  at  the  trial  of  the  cause.  ( Osborne 
agl  Betis,  8  How.  81 ;  and  ae§  Saeketi  agt.  Ball,  4  How.  71.)  It  is  too  late  to  make 
application  for  double  coets»  or  an  extra  allowance,  after  judgment  at  the  general 
term  on  appeal  ( Van  Renstelaer  agt  Kidd,  5  How.  242.)  An  additional  allowance, 
pursuant  to  section  808  of  the  Code,  cannot  be  made  by  Uie  court  of  appeals.  It  ia 
eonfined  to  the  court  of  original  jurisdiction,  and  in  reference  to  the  trial  in  that 
court  (  WoffengL  VanNottrand,  4  How.  208;  8.  0.  2  Com,  670.)  A  per  centage 
or  extra  allowance  should  be  allowed  in  all  referred  eases,  because  they  are  all  liH- 
aaied  trials.  The  application  should  be  made  in  the  county  where  the  judgment 
is  rendered,  unless  some  special  reason  exists  for  applying  elsewhere.  {Jyiver  agt 
Rossman,  5  How.  168.)  By  the  amendment  (in  April,  1867)  to  section  308  of  the 
Code,  no  discretion  or  power  is  Tested  in  the  court  concerning  extra  costs,  or  rather, 
the  authority  prerlously  existing  was  thereby- abrogated.  As  amended,  the  section 
defines  the  particular  cases  in  iniich  an  additional  compensation  to  a  plaintiff  re- 
covering judgment  may  be  allowed  as  costs.  In  such  cases  it  is  not  necessary  to 
move  the  e*rurt  in  order  to  obtain  the  extra  per  cent,  allowed.  That  per  cent  la 
prescribed  as  a  method  simply  of  determination  of  the  amount  of  costs  taxable  in 
these  cases.  It  is  made  dennite  and  certain,  and  attaches  as  a  fixed  right  to  the 
plaintiff,  upon  the  recovery  of  judgment.  (Hunt  agt  Middlebrook,  14  How.  800.) 
An  allowance  for  extra  costs  must  be  made  Dy  the  "  court,"  and  not  by  a  justice  at 
chambers  {Code,  §  308.)  It  seems,  that  the  application  may  be  made  without  a 
formal  notice,  heiore  the  justice  at  the  trial  of  the  cause  at  the  circuit,  if  he  at  the 
same  time  holds  a  special  term.  When  the  motion  cannot,  for  any  cause,  be  made 
before  the  justice  trying  the  cause.  It  may  be  made  upon  notice  at  a  proper  term, 
held  by  another  iustice.  {Mann  agt.  lyler,  6  How.  236.)  An  extra  allowance  of 
costs,  under  section  308  of  the  Code,  cannot  be  made  after  the  entry  of  the  judg- 
ment. {Martin  agt.  McCormick,  3  Sand.  766.)  A  motion  for  an  extra  allowance  as 
costs,  under  section  808  of  the  Code,  in  an  action  against  an  administrator,  is  pre- 
mature, if  made  before  the  right  to  recover  the  ordinary  Uixable  c^sts  in  the  action 
has  been  determined.  It  seems,  the  motions  for  the  ordinary  taxable  costs  in  the 
action,  and  for  an  extra  allowance  under  section  808  of  the  Code,  may  be  made  at 
the  same  time  and  upon  the  same  papers.  {Mersereau  agt  Ryers,  12  How.  800.) 
IV^hen  extra  alloivance  ivlll  be  directed.^By  the  amendment 
(in  April,  1867)  to  section  808  of  the  Code,  no  discretion  or  power  is  vested  in  the 
court  concerning  extra  costs,  or  rather,  the  authority  previously  existing  was 
thereby  abrogated.  As  amended,  the  section  defines  the  particular  cases  in  which 
an  additional  compensation  to  a  plaintiff  recovering  judgment  may  be  allowed  as 
costs.  In  such  cases  it  is  not  necessary  to  move  the  eouri  in  order  to  obtain  the  extra 
per  cent,  allowed.  That  per  cent,  is  prescribed  as  a  method  simply  of  determination 
of  the  amount  of  costs  taxable  in  those  cases.  It  is  made  definite  and  certain,  and 
attaches  as  a  fixed  right  to  the  plaintiff,  upon  the  recovery  of  judgment.  It  is  there- 
fore the  duty  of  the  clerk,  in  the  adjustment  of  costs  in  such  cases,  under  section 
811)  to  insert  in  the  entry  of  judgment  such  per  centage,  as  a  part  of  the  sum  of 
costs  allowed  by  the  Code,  provided  the  suit  was  determigud  subsequent  to  the  amendr 
m«ft<  (although  commenced  before.)  The  determination  of  a  suit,  as  it  respects  the 
question  of  costs,  is  the  final  decision  authorizing  a  judgment  In  the  case  of  a  trial 
by  the  court,  it  is  the  making  and  filing  the  decision.  In  the  case  of  a  referee,  it  is 
the  makinq  and  delivery  of  the  rejiort.  {Hunt  agt.  Miidlebrook,  14  How.  300.)  Sec- 
tion 808  of  the  Code  embraces  equitable  as  well  as  legal  actions,  wherever  the  action 
is  for  the  recovery  of  money,  or  for  the  recovery  of  real  or  personal  property,  and  a 
trial  has  been  had.  Accordingly,  where  the  referee  reported,  in  action  partly  legal 
and  partly  equitable,  a  specific  sum  due  the  plaintiff,  an  extra  allowance  was  grant- 
ed. {Davis  a^.  Gleaii,  14  How.  810.)  A.  per  e<mto^,  under  the  Code,  is  allowed  to 
the  successfm  party  in  the  second  judicial  district,  in  all  cases  where  there  has  been  a 
triaf.  But  this  allowance  must  depend  upon  the  circumstances  of  each  particular 
case.  It  will  not  be  allowed  in  consequence  of  the  employment  of  extra  counsel 
firom abroad.  {Schwartz  e^.  ITie  Poughkeepsie  Mutual Mre Ins.  Co.,  10  How.  93.)  In 
an  action  by  the  people  for  the  repeal  of  royal  letters  patent,  the  defendant  is  entitled 
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{MeQuadeBgL  ThaN.  Y.  SJSrie  RR,  Co,  11  Hw.  484.]  Where  jad^ent  18 ordered 
for  plaintiff  on  demurrer  to  answer,  with  leave  to  defendant  to  amend  on  payment 
of  coata,  the  plaintiff  is  entitled  to  a  fee  for  proceedings  before  notice  of  trial ;  to 
wit:  1 10  in  an  action  upon  contract  for  the  payment  of  money,  and  $16  in  cases 
where  application  to  the  court  for  judgment  would  be  necessary.  (  Van  Vetlken- 
Imrgh  agt  Van  Sekaiek,  8  How.  271 ;  eeeNMis  agt  De  Forreel,  «  How,  413.)  The 
coets  ordered  to  be  paid  by  a  party  obtaining  a  new  trial  are,  the  cotU  of  the  for- 
mer trial  and  of  the  motion^  or  the  coets  of  such  proceedings  as  are  vacated  for  the 
purpose  of  a  new  trial.  (Mlneortk  agt  Gooding,  8  Bom.  1.)  Where  the  pUintiff 
obtained  a  report  of  referees  in  his  favor,  and  an  allowance  of  per  centage  with 
his  costs,  and  before  the  entryof  judgment  the  defendant  obtained  a  new  trial  "  on 
paying  to  the  plaintiff  tiie  costs  of  the  reference  heretofore  had,"  held^  that  the 
defendant  was  not  required  to  pay  the  per  centa^  allowed.  {Stike  agt.  Walter- 
mire,  7  Bow.  370 ;  eee  Phipps  agt.  Van  Cott,  16  how,  110,  and  FUhert^  Hunter, 
16  How.  166.)  Where  the  plaintiff  had  ten  days  to  reply  to  the  answer  on  pay- 
ment of  $10  costs,  and  instead  of  serving  his  reply  and  paying  coets  within  the 
time,  he  noticed  the  cause  for  trial  at  the  circuit,  without  a  reply ;  held,  on  motion 
for  judgment  for  want  of  a  reply,  that  the  plaintiff  pay  the  costs  of  the  circuit — 
the  $10  before  ordered,  and  $10  costs  of  this  motion,  and  serve  his  reply  in  three 
days.  {MonteearMe  agt.  Mundel,  16  How,  141.)  Where  the  terms  for  vacating 
a  Judgment  and  letting  the  defendant  in  to  defend,  were  stated  to  be  "  all  the  costs 
01  the  hearing  before  &e  referee  in  this  action,  and  of  the  proceedings  subsequent 
thereto  f  held,  that  the  sum  of  $10,  allowed  by  the  Code, /or  aUvrooeedinge  after  no- 
tice and  before  trial,  was  properly  taxable.  (Buckingham  »gt.  Minor,  ISiT^a  287.) 

§  308.  Additional  allowance,  {Amendment  ^1862  in  italics .) 
In  addition  to  these  allowances,  there  shall  be  allowed  to  the 
plaintiff,  upon  the  recovery  of  judgment  by  him  in  any  action 
for  the  partition  of  real  property,  or  for  the  foreclosure  of  a 
mortgage,  or  in  any  action  in  which  a  warrant  of  attachment 
has  been  issued,  or  for  any  adjudication  upon  a  will  .or  other 
instrument  in  writing,  and  in  proceedings  to  compel  the  deter- 
mination of  claims  to  real  property,  the  sum  of  ten  per  cent, 
on  the  recovery,  as  in  the  annexed  section  prescribed,  for  any 
amount  not  exceeding  two  hundred  dollars ;  an  additional  sum 
of  five  per  cent,  for  any  additional  amount  not  exceeding  four 
hundred  dollars ;  and  an  additional  sum  of  two  per  cent,  for 
any  additional  amount  not  exceeding  one  thousand  dollars. 
And  in  the  actions  above  nam^edj  if  the  satne  shall  be  settled 
before  judgment  therein^  like  allowances  upon  the  am,ountpaid 
or  secured  upon  such  setUement  at  one-half  the  rates  above 
specified. 

MorCl^ai^e  foreclosure  case. — ^If  the  court  shaU  be  of  opinion  that  the 
drcnmstances  of  the  case  demand  it,  the  plaintiff  may  be  permitted  to  take  judg- 
ment, notwithstanding  the  tender,  and  thus  become  entitled  to  the  additional  iQ- 
lowance  under  section  808 ;  or,  if  the  equities  of  the  case  demand  it,  the  court  may 
refuse  costs  to  the  plaintiff;  or  even  award  them  to  the  defendant.  {Pratt  agt. 
Ramsdell,  II  How.  69;  see^gn^dph  agt.  Foeter,  4  Al>b.  262.) 

Appljcation  ^  ''lowancey  ivhen  and  tooiv  made- 

— ^The  eourt,^^^j^  make  the  order  for  an  extra  allowance  under 

section  "  "e  the  referee  who  tried  the  cause  found  a 

verc  "  that  the  eauee  woe  unreaeonably  defended 

ufi'  he  Coder    {See  Gould  agt.  Chapin,  4  How, 

i'  »e  granted  on  an  ex  parte  application  to  the 

1^52.)    Notice  p{  an  application  for  an  ^tra 
jcessarT-     '     ^^    ^udge  who  tries  the  cause 
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makes  the  order  at  the  eame  term.  (Mitchell  agt.  Sail,  1  Haw,  490.)  It  is  not  neces- 
sary, nor  does  section  808  of  the  Code  require,  that  an  application  for  an  extra  allow- 
amee  should  be  made  at  the  trial  of  the  cause.  It  may  emb  made  subsequently,  but 
must  be  made  before  the  same  judge  who  tried  the  cause.  (7^  Saratoga  and  Wash- 
infftoii  RR.  Co,  agt  MeCoy,  9  How.  839.)  Where  a  cause  is  tried  before  a  judge  at 
the  circuit  without  a  jury,  who  subseanently  files  his  decision,  an  application  can- 
not afterwards  be  made  for  an  extra  allowance  to  another  jadj^e,  presiding  at  a  dif- 
ferent court  Such  application  oue ht  to  be  made  at  the  trial  of  the  cause.  ( 0$bome 
sgt.  Betto,  8  How.  81 ;  and 9eo  Saekett  agt.  Ball,  4  How.  71.)  It  is  too  late  to  make 
application  for  double  costs,  or  an  extra  allowance,  after  judgment  at  the  general 
term  on  appeal.  ( Van  RenMtlaer  agt.  Kidd,  5  How.  242.)  An  additional  allowance, 
pursuant  to  section  808  of  the  Code,  cannot  be  made  l:^  the  court  of  appeals.  It  is 
confined  to  the  court  of  original  jurisdiction,  and  in  reference  to  the  trial  in  that 
court  (  Woffe  agt.  Van  Nostrand,  4  How.  208;  8.  C.  2  Com.  670.)  A  per  centage 
or  extra  allowance  should  be  allowed  in  all  re/erred  caae$,  because  they  are  all  liti- 
^ated  trials.  The  application  should  be  made  in  the  county  where  the  judgment 
IS  rendered,  unless  some  special  reason  exists  for  applying  elsewhere.  (Niver  agt 
Rouman,  5  How.  168.)  By  the  amendment  (in  April,  1867)  to  section  308  of  the 
Code,  no  discretion  or  power  is  Tested  in  the  court  concerning  extra  costs,  or  rather, 
the  authority  previously  existing  was  thereby  abrogated.  As  amended,  the  section 
defines  the  particular  cases  in  which  an  additional  compensation  to  a  plaintiff  re- 
covering judgment  may  be  allowed  as  costs.  In  such  cases  it  is  not  necessary  to 
move  the  enurt  in  order  to  obtain  the  extra  per  cent  allowed.  That  per  cent  is 
prescribed  as  a  method  simply  of  determination  of  the  amount  of  costs  taxable  in 
these  cases.  It  is  made  dennite  and  certain,  and  attaches  as  a  fixed  right  to  the 
plaintiff,  upon  the  recovery  of  judgment  {Hunt  agt  Middiebrook,  14  How.  800.) 
An  allowance  for  extra  costs  must  be  made  by  the  "  court,"  and  not  by  a  justice  at 
chambers  {Code,  §  808.)  Jt  seems,  that  the  application  may  be  made  without  a 
formal  notice,  before  tiie  iustice  at  the  trial  or  the  cause  at  the  circuit,  if  he  at  the 
same  time  holds  a  special  term.  When  the  motion  cannot,  for  any  cause,  be  made 
before  the  justice  trying  the  cause,  it  may  be  made  upon  notice  at  a  proper  term, 
held  by  another  justica  {Mann  ast.  lyler,  6  How.  236.)  An  extra  allowance  of 
costs,  under  section  808  of  the  Code,  cannot  be  made  after  the  entry  of  the  judg- 
ment {Martin  agt.  MeCormiek,  8  Sand.  766.)  A  motion  for  an  extra  allowance  as 
costs,  under  section  808  of  the  Code,  in  an  action  against  an  administrator,  is  pre- 
mature, if  made  before  the  right  to  recover  the  ordinary  taxable  efsts  in  the  action 
has  been  determined.  //  seems,  the  motions  for  the  ordinary  taxable  costs  in  the 
action,  and  for  an  extra  allowance  under  section  808  of  the  Code,  may  be  made  at 
the  same  time  and  upon  the  same  papers.  (Mersereau  agt  Ryers,  1 2  How.  300.) 
IV^hen  extra  allonrance  laviW  be  dlrected.-»By  the  amendment 
(in  April,  1867)  to  section  808  of  the  Code,  no  discretion  or  power  is  vested  in  the 
court  concerning  extra  costs,  or  rather,  the  authority  previously  existing  was 
thereby  abrogated.  As  amended,  the  section  defines  the  particular  cases  in  which 
an  additional  compensation  to  a  plaintiff  recovering  judgment  may  be  allowed  as 
costs.  In  such  cases  it  is  not  necessary  to  move  the  court  in  order  to  obtain  the  extra 
per  cent,  allowed.  That  per  cent,  is  prescribed  as  a  method  simply  of  determination 
of  the  amount  of  costs  taxable  in  those  cases.  It  is  made  definite  and  certain,  and 
attaches  as  a  fixed  right  to  the  plaintiff,  upon  the  recovery  of  iudgment  It  is  there- 
fore the  duty  of  the  clerk,  in  tne  adjustment  of  costs  In  such  cases,  under  section 
811*,  to  insert  in  the  entry  of  judgment  such  per  centage,  as  a  part  of  the  sum  of 
costs  allowed  by  the  Code,  provided  the  suit  was  determi^Md  subsequent  to  the  amendr 
ment  (although  commenced  before.)  The  determination  of  a  suit,  as  it  respects  the 
question  of  costs,  is  the  final  decision  authorizing  a  judgment.  In  the  case  of  a  trial 
by  the  court,  it  is  the  making  and  filing  the  decision.  In  the  case  of  a  referee,  it  is 
the  makinq  and  delivery  of  the  rej$ort.  (Hunt  agt.  Miidlebrook,  14  How.  800.)  Sec- 
tion 308  of  the  Code  embraces  equitable  as  well  as  legal  actions,  wherever  the  action 
is  for  the  recovery  of  money,  or  for  the  recovery  of  reaJ  or  personal  property,  and  a 
trial  has  been  had.  Accordingly,  where  the  referee  reported,  in  action  partly  legal 
and  partly  equitable,  a  specific  sum  due  the  plaintiff,  an  extra  allowance  was  grant- 
ed. (Davis  agt.  Oleaii,  14  Hew.  810.)  A  per  centage,  xai^&r  the  Code,  is  allowed  to 
the  successfniparty  in  the  second  judicial  district,  in  all  cases  where  there  has  been  a 
triaf.  But  this  allowance  must  depend  upon  the  circumstances  of  each  particular 
case.  It  will  not  be  allowed  in  consequence  of  the  employment  of  extra  counsel 
from  abroad.  (iScAioorto  agt.  The  Poughkeepsie  Mutual  Fire  Ins.  Co.,  10  How.  93.)  In 
ai^action  by  the  people  for  the  repeal  of  royal  letters  patent,  the  defendant  is  entltied 
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(MeQuadeagL  TKbN,  Y.  ASrie  RR,  Co,  11  Hmo.  484.)  Where  jnd^ent  is  ordered 
for  plaintiff  on  demnrrer  to  answer,  wltli  leare  to  defendant  to  amend  on  payment 
of  costs,  the  plaintiff  is  entitled  to  a  fee  for  proceedififft  befor$  notice  of  trial ;  to 
wit:  $10  in  an  action  upon  contract  for  the  payment  of  money,  and  $15  in  cases 
where  application  to  the  court  for  judgment  wonld  be  necessary.  (  Van  Valktn- 
bwrgh  agt.  Van  Sehaick,  8  Hwt,  271 ;  teeNdlU  agt  2>e  Forrtti,  6  ffow,  413.)  The 
costs  ordered  to  be  paid  by  a  party  obtaining  a  new  trial  are,  the  cotU  of  tk$  for- 
mer trial  and  of  the  motion^  or  the  costs  of  such  proceedings  as  are  vacated  for  the 
purpose  of  a  new  trial.  (JSlleworth  agt  Oooding,  8  JVow.  1.)  Where  the  plaintiff 
obtained  a  report  of  referees  in  his  favor,  and  an  aUowance  of  per  centage  with 
his  costs,  and  before  the  entry  of  judgment  the  defendant  obtained  a  new  tnal  "  on 
paying  to  the  pluntiff  the  costs  of  the  reference  heretofore  had,"  held,  that  the 
defenoant  was  not  required  to  pay  the  per  centage  allowed.  (Hieke  agt.  Walter- 
mire,  7  Hovf.  870;  eee  Fhippee^.  Van  Cott,  15  How,  llO,  and  FUher  t^  Hunter, 
16  Hoto.  166.)  Where  the  plaintiff  had  ten  days  to  reply  to  the  answer  on  pay- 
ment of  $10  costs,  and  instead  of  serving  his  reply  and  paying  costs  within  the 
time,  he  noticed  the  cause  for  trial  at  the  circuit,  without  a  reply ;  held,  on  motion 
for  judgment  for  want  of  a  reply,  that  the  plaintiff  pay  the  costs  of  the  circuit— 
the  $10  before  ordered,  and  $10  costs  of  this  motion,  and  serve  his  reply  in  three 
days.  {Monteearbole  agt.  Mundel,  16  How,  141.)  Where  the  terme  for  vacating 
a  Judgment^  and  letting  the  defendant  in  to  defend,  were  stated  to  be  "  all  the  costs 
of  the  hearing  before  &e  referee  in  this  action,  and  of  the  proceedings  subsequent 
thereto ;"  helS,  that  the  sum  of  $10,  allowed  by  the  Code,/or  allmrooe^nge  after  no- 
tice and  before  trial,  was  properly  taxable,  (nuckimffhean  e^gt.  Minor,  l^How.  287.) 

§  308.  Additional  aUowance.  {Amendment  ^1862  in  italics.) 
In  addition  to  these  allowances,  there  shall  be  allowed  to  the 
plaintiff,  upon  the  recovery  of  judgment  by  him  in  any  action 
for  the  partition  of  real  property,  or  for  the  foreclosure  of  a 
mortgage,  or  in  any  action  in  which  a  warrant  of  attachment 
has  been  issued,  or  for  any  adjudication  upon  a  will  or  other 
instrument  in  writing,  and  in  proceedings  to  compel  the  deter- 
mination of  claims  to  real  property,  the  sum  of  ten  per  cent, 
on  the  recovery,  as  in  the  annexed  section  prescribed,  for  any 
amount  not  exceeding  two  hundred  dollars ;  an  additional  sum 
of  five  per  cent,  for  any  additional  amount  not  exceeding  four 
hundred  dollars ;  and  an  additional  sum  of  two  per  cent,  for 
any  additional  amount  not  exceeding  one  thousand  dollars. 
And  in  the  actions  above  nam^dy  if  the  sam^  shail  be  settled 
before  judgment  therein^  like  allowances  upon  the  am^ountpaid 
or  secured  upon  such  settlement  ait  one-half  the  rates  above 
specijied. 

Moitiraff  6  foreclosure  case. — ^If  the  court  shall  be  of  opinion  that  the 
circumstances  of  the  case  demand  it,  the  plaintiff  may  be  permitted  to  take  judg- 
ment, notwithstanding  the  tender,  and  thus  become  entitled  to  the  additional  al- 
lowance under  section  808 ;  or,  if  the  equities  of  the  case  demand  it,  the  court  may 
refuse  costs  to  the  plaintiff;  or  even  award  them  to  the  defendant.  {Pratt  agt. 
Ramedell,  U  How,  69;  see  Randolph  agt.  Foeter,  4  Abb,  262.) 

Applicatfon  for  extra  alloirance,  nrlien  and  hour  made. 

— ^The  court,  and  not  the  referee,  must  make  the  order  for  an  extra  allowance  under 
section  308  of  the  Code ;  so  held  where  the  referee  who  tried  the  cause  found  a 
verdict  for  plaintiff,  and  then  found  "  that  the  cause  wis  unreasonably  defended 
vfilhin  the  meaninp  of  section  808  of  the  Code,"  {See  Oould  agt  Ckapin,  4  Hme. 
186.)  This  extra  allowance  cannot  be  granted  on  an  ex  parte  application  to  the 
court  {Howe  agt.  Muir,  4  How.  252.)  Notice  of  an  application  for  an  ^tra 
allowance  of  costo  (§  808)  is  not  necessary,  where  the  juoge  who  tries  the  cause 
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makes  the  order  at  the  same  term.  {Mitchell  agt.  Eall,  1  Hma,  490.)  It  is  not  neces- 
sary, nor  does  section  808  of  the  Code  require,  that  an  application  for  an  extra  allow- 
ance should  be  made  at  the  trial  of  the  cause.  It  may  to  made  subsequently,  but 
must  be  made  before  the  same  judge  who  tried  the  cause.  {77u  Saratoga  and  Wash- 
infftoA  RR.  Co,  agt.  McCoy,  9  How,  839.)  Where  a  cause  is  tried  before  a  judge  at 
the  circuit  irithout  a  jury,  who  subsequently  files  his  decision,  an  application  can- 
not afterwards  be  made  for  an  extra  allowance  to  another  j^dse,  presiding  at  a  dif- 
ferent court  Such  application  oo^ht  to  be  made  at  the  trial  of  the  cause.  ( OMbome 
agt.  BetU,  8  How.  81 ;  and  $ee  SackeU  agt.  Ball,  4  How,  71.)  It  is  too  late  to  make 
application  for  double  costs,  or  an  extra  allowance,  after  judgment  at  the  general 
term  on  appeal  ( Van  JHenuelaer  agt.  Kidd,  6  How,  242.)  An  additional  allowance, 
pursuant  to  section  808  of  the  Code,  cannot  be  made  by  the  court  of  appeals.  It  is 
confined  to  the  court  of  original  jurisdiction,  and  in  reference  to  the  trial  in  that 
court.  (Wof/eagt,  VanNottrand,  4  ^mr.  208;  8,  C,  2  Com.  670.)  A  per  centi^^ 
or  extra  allowance  should  be  allowed  in  all  referred  cans,  because  they  are  all  liti- 
fated  trials.  The  application  should  be  made  in  the  county  where  the  judgment 
IS  rendered,  unless  some  special  reason  exists  for  applying  elsewhere.  {Niver  a^t. 
Rouman,  5  How.  158.)  By  the  amendment  (in  April,  1857)  to  section  808  of  the 
Code,  no  discretion  or  power  is  Tested  in  the  court  concerninfi^  extra  costs,  or  rather, 
the  authority  preyiously  existing  was  therebyabrogated.  As  amended,  the  section 
defines  the  particular  cases  in  which  an  additional  compensation  to  a  plaintiff  re- 
coyering  judgment  may  be  allowed  as  costs.  In  such  cases  it  is  not  necessary  to 
move  the  cf/vrt  in  order  to  obtain  the  extra  per  cent  allowed.  That  per  cent  is 
prescribed  as  a  method  simply  of  determination  of  the  amount  of  costs  taxable  in 
these  cases.  It  is  made  definite  and  certain,  and  attaches  as  a  fixed  right  to  the 
plaintiff,  upon  the  recoyery  of  judgment.  (Hunt  agt  Middlebrook,  14  How,  800.) 
An  allowance  for  extra  costs  must  be  made  oy  the  "  court,"  and  not  by  a  justice  at 
chambers  {Code,  §  808.)  It  eeema,  that  the  application  may  be  made  without  a 
formal  notice,  before  the  justice  at  the  trid  of  the  cause  at  the  circuit,  if  he  at  the 
same  time  holds  a  special  term.  When  the  motion  cannot,  for  any  cause,  be  made 
before  the  justice  trying  the  cause,  it  may  be  made  upon  notice  at  a  proper  term, 
held  by  another  justice.  {Mann  a^t  lyler,  6  How.  286.)  An  extra  allowance  of 
costs,  under  section  808  of  the  Code,  cannot  be  made  after  the  entry  of  the  judg- 
ment. {Martin  agt.  MeCormiek,  8  Sand,  766.)  A  motion  for  an  extra  allowance  as 
costs,  under  section  808  of  the  Code,  in  an  action  against  an  administrator,  is  pre- 
mature, if  made  before  the  right  to  recoyer  the  ordinary  taxable  crista  in  the  action 
has  been  determined.  It  seems,  the  motions  for  the  ordinary  taxable  costs  in  the 
action,  and  for  an  extra  allowance  under  section  808  of  the  Code,  may  be  made  at 
the  same  time  and  upon  the  same  papers.  {Mersereau  agt  Ryers,  12  How.  300.) 
IV'hen  extra  allonrance  laviW  be  dlrected.-»By  the  amendment 
(in  April,  1857)  to  section  808  of  the  Code,  no  discretion  or  power  is  yested  in  the 
court  concerning  extra  costs,  or  rather,  the  authority  preyiously  existing  was 
thereby  abrogated.  As  amended,  the  section  defines  the  particular  cases  in  which 
an  additional  compensation  to  a  plaintiff  recoyering  judgment  may  be  allowed  as 
costs.  In  such  cases  it  is  not  necessary  to  mow  the  court  in  order  to  obtain  the  extra 
per  cent,  allowed.  That  per  cent,  is  prescribed  as  a  method  simply  of  determination 
of  the  amount  of  costs  taxable  in  those  cases.  It  is  made  definite  and  certain,  and 
attaches  as  a  fixed  right  to  the  plaintiff,  upon  the  recoyery  of  iudgment  It  is  Uiere- 
fore  the  duty  of  the  clerk,  in  the  adjustment  of  costs  in  such  cases,  under  section 
8ir,  to  insert  in  the  entry  of  judgment  such  per  centage,  as  a  part  of  the  sum  of 
costs  allowed  by  the  Code,proyided  the  suit  was  determi^Md  subsequent  to  the  ainendr 
ment  (although  commenced  before.)  The  determination  of  a  suit,  as  it  respects  the 
question  of  costs,  is  the  final  decision  authorizing  a  judgment  In  the  case  of  a  trial 
by  the  court,  it  is  the  making  and  filing  the  decision.  In  the  case  of  a  referee,  it  is 
the  making  and  delivery  of  the  rej,ort,  {Hunt  agt.  Miidlebrook,  14  How,  800.)  Sec- 
tion 808  of  the  Code  embraces  equitable  as  well  as  legal  actions,  wbereyer  the  action 
is  for  the  recoyery  of  money,  or  for  the  recoyery  of  real  or  personal  property,  and  a 
trial  has  been  had.  Accordingly,  where  the  referee  reported,  in  action  partly  legal 
and  partly  equitable,  a  specific  sum  dae  the  plaintiff,  an  extra  allowance  was  grant- 
ed. (Datfis  a^.  Oleaii,  14  Hew,  810.)  A  per  centage,  under  the  Code,  is  allowed  to 
the  successfnl  party  in  the  second  judicial  district,  in  all  cases  where  there  has  been  a 
triaf.  But  this  allowance  must  depend  upon  the  circumstances  of  each  particular 
case.  It  will  not  be  allowed  in  consequence  of  the  employment  of  extra  counsel 
from  abroad.  {Schwartz  b^.  The  Poughkeepsie  Mutual  F%re Ins.  Co.,  10  How.  93.)  In 
an  action  by  the  people  for  the  repeal  of  royal  letters  patent,  the  defendant  is  entitled 
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to  costs,  if  he  prevails ;  and  an  extra  allowance  may  be  made,  on  sufficient  facts  being 
shown.  {The  People  agt  Clark,  6  8eld.  849.)  An  action  for  the  foreclosure  of  a  mort- 
gage belongs  to  that  class  of  cases  in  which  eo»U  may  be  allowed  or  not,  in  the  discre- 
tion of  the  court;  but  when  allowed,  the  items  are  specified  by  the  Ck)de  (§307.) 
And  the  defendant  has  no  right,  in  such  a  case,  to  make  and  plead  a  t'^nder  under 
the  Reyised  Statutes.  Such  right  is  coufined  to  actions  at  Uw.  There  is  no  pro- 
vision made  for  settling  the  costs  in  those  cases  in  which  the  allowance  is  in  the 
discretion  of  the  court.  Therefore,  in  a  foreclosure  case,  where  the  defendant 
wishes  to  pay  the  mortgage  debt  and  costs  before  judgment,  he  may  offer  to  pay  the 
amount  due  upon  the  mortgage,  and  such  costs  as  he  may  think  proper ;  and  upoft 
a  refusal  to  accept  the  amount,  he  may  apply  to  the  court  for  leave  to  pay  the 
amount  due,  and  such  costs  as  the  court  may  in  its  discretion  allow;  and  the  court 
should  entertain  the  application,  and  permit  the  payment  fixing  the  costs,  and  upon 
the  payment  being  made,  order  a  discontinuance  or  stay  of  the  action,  as  may  be 
proper.  As  to  extra  allowance,  the  Code  allows  it  upon  the  recovery  of  judgment 
only.  But,  in  a  case  of  this  kind,  t^e  court  must  proceed  upon  entire  principles  of 
equity.  And  as  it  is  equitable  that  the  defendant  should  be  permitted  to  pay  and 
put  an  end  to  the  action ;  and  having  no  legal  right  to  do  so  before  judgment,  the 
court  should  grant  his  motion  upon  equitable  terms.  Those  terms  (if  the  court  should 
allow  costs)  would  be  the  payment  of  the  items  of  costs,  as  specified  in  the  Code,  for 
particular  services,  so  far  as  they  had  been  rendered,  and  an  extra  allowance  or 
such  portion  of  it  as  should  be  equitable  and  just  If  the  attorney  for  the  plaintiff 
and  the  defendant  settle  the  action  upon  such  terms  as  the  court  would  direct,  such 
settlement  will  be  valid  and  binding.  (Bartwo^^  Clnff^hnd,  16  How.  864;  eee  Al- 
laire agt.  Le^,  4  Dwr,  609;  Pratt  agt.  Ramedell,  16  Hovo.  69 ;  Main  agt.  Pope,  16 
How,  271 ;  Small  agt.  Ludlow,  1  HUt,  307 ;  Cook  agt.  N,  Y.  Floating  Dry  Dock 
Co.,  1  Hilt,  566.) 

Can  be  allonred  onl^  on  recovery  of  J nd anient— l^hen 

not  allonred. — In  an  action  for  the  recovery  of  money,  where  an  attachment 
has  been  issued,  the  plaintiff  is  not  entitled  to  recover  an  extra  allowance  upon  his 
demand,  under  section  808  of  the  Code,  where  the  defendant  has,  before  judgment, 
tendered  the  amount  of  damages  and  costs  then  due  the  plaintiff  It  is  only  upon 
the  recovery  of  judgment  that  the  plaintiff  is  allowed  an  additional  per  centage.  And 
where  the  defendant,  in  an  action  of  this  kind,  has  made  a  tender  before  judgment, 
the  plaintiff  cannot  proceed  to  judgment  so  as  to  entitle  himself  to  such  extra  allow- 
ance. {See  Thurston  a^.  Marsh,  14  How,  672 ;  Pratt  agt.  Conkey,  16  How.  27 ;  and 
eee  Pratt  agt.  Ramedtll,  16  How,  69;  Boetwick  agt  Tioga  RR,  Co,,  17  How,  456.) 
In  an  action  of  quo  warranto,  brought  to  try  the  title  to  an  office,  an  extra  allow- 
ance by  way  of  costs  to  the  prevailing  party,  is  not  authorized  by  the  Code,  sec- 
tion 808.     {GUet  agt.  Flngg,  16  How.  36.) 

Revieiv  of  order  for  an  alloiirance* — It  is  only  when  the  defendant 
recovers  judgment  that  the  allowance  awarded  to  the  prevailing  party  can  be 
computed  upon  the  sum  claimed.  (  Wilkinson  agt  Tiffany,  4  Abb.  98.)  An  order 
granting  an  extra  allowance  of  costs  and  costs  of  the  motion,  is  not  the  subject  of  re- 
view by  appeal.  Such  allowance  or  disallowance  are  matters  resting  entirely  in  the 
discretion  of  the  judge  who  holds  the  court  (Dickinson  agt  McElwain,  7  How,  138.) 

§  309.  Per  centage^  how  computed.  {Amendment  of  1862 
in  italics.) 

Those  rates  shall  be  estimated  upon  the  value  of  the  property 
claimed  or  attached,  or  affected  by  the  adjudication  upon  the 
will  or  other  instrument,  or  sought  to  be  partitioned,  or  the 
amount  found  due  upon  the  mortgage  in  an  action  for  fore- 
closure. And  whenever  it  shall*  be  necessary  to  apply  to  the 
court  for  an  order  enforcing  the  payment  of  an  installment  fall- 
ing due  after  judgment  in  an  action  for  foreclosure,  the  plaintiff 
shall  be  entitled  to  the  rate  of  allowance  in  the  last  section  pre- 
scribed, but  to  no  more  in  the  aggregate  than  if  the  whole  amount 
of  the  mortgage  had  been  due  when  judgment  wasentere^. 
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Sach  amount  of  valne  must  be  determined  by  the  court,  or  by 
the  commissioners  in  case  of  actual  partition.     . 

In  difficult  and  extraordinary  casesy  wJiere  a  trial  has  been 
hady  except  in  any  of  the  actions  or  proceedings  {other  than 
those/or  the  partition  of  real  estate)  specified  in  section  three 
hundred  and  eighty  and  in  actions  or  proceedings  for  the  parti- 
tion of  real  estate^  the  court  may  alsOy  in  its  discretion^  make 
a  further  allowance  to  any  party  ^  not  exceeding  fi/oe  per  cent, 
upon  the  amount  of  the  recovery  or  claim  or  subject  matter  in^ 
volved. 

Can  be  allo^red  only  on  recoTenr  of  Judymenti— The  allow- 
ance of  a  per  centage  depends  upon  a  judgment  being  recoyered,  and  is  to  be  grant- 
ed to  the  party  who  recovers  the  judgment  A  per  centage,  when  allowed  on  the 
gpround  that  the  easels  difficult  or  extraordinary,  is  not  merely  to  compensate  for 
an  actual  trial,  but  for  the  sklU  and  labor  employed,  and  expenses  incurred,  from 
the  commencement  of  the  action  to  the  recovery  of  judgment.  (Me  Quads  agt.  N, 
Y.  A  Erie  RR,  Co,  6  Duer,  616.)  Under  section  809  of  the  Code,  Kper  eerUage  may 
be  allowed  on  the  entry  of  judgment  for  the  issuing  of  an  attachment,  although  no 
property  has  been  attached.  {Jackson  agt.  Figanitre,  15  How,  224.)  The  mo<tv«  of 
a  plaintiff  in  purchasing  a  note  for  prosecution  is  not  a  proner  subject  for  an  extra 
allowance  of  costs.  After  he  has  got  the  note,  he  may  conauct  the  proeectUion  of 
it  fairly  and  without  objection.  (Bvmett  agt.  WntfaU,  16  How,  420.)  The  fact 
that  witnesses  of  plaintiff,  on  Uie  trial  of  a  cause, 'testified  untruly,  is  not  of  itsdf 
sufficient  to  justify  a  court  in  finding,  on  a  motion  for  an  extra  allowance  under 
§809  of  the  Code,  that  the  prosecution  was  unreasonably  or  unfurly  conducted. 
The  prosecution  or  defence  of  an  action  should  not  be  deemed  to  be  unreasonably 
or  unfairly  conducted,  because  testimony  which  is  untrue  occurs  in  it  To  au- 
thorize such  a  conclusion,  it  should  also  appear  that  the  party  introducing  the 
evidence  knew  of  its  untruthfulness.    {Giles  agt.  Flagg,  16  How.  86.) 

§  310.  Interest  on  verdict  or  report^  when  allowed. 

"When  the  judgment  is  for  the  recovery  of  monpy,  interest 
from  the  time  of  the  verdict  or  report,  until  judgment  be  finally 
entered,  shall  be  computed  by  the  clerk,  and  added  to  the  costs 
of  the  party  entitled  thereto. 

Interest  IW»m  time  of  wajalgJMg-  report* — ^Where  a  derk  is  author- 
ized to  compute  interest  on  the  report  of  a  referee  under  section  810  of  the  Code, 
such  interest  shall  be  computed  froxa.  the  time  of  making  the  report,  and  not  from 
its  date.    {FiUUr  agt  Squire,  8  ^010.  121.) 

§  311.  CostSj  hov>  to  he  inserted  in  judgment.  {Amendment 
of  1862  in  it(dies.) 

The  clerk  shall  insert  in  the  entry  of  judgment,  on  the  appli- 
cation of  the  prevailing  party,  upon  five  days'  notice  to  the 
other,  except  when  the  attorneys  redde  in  the  same  city,  vil- 
lage or  town,  and  then  upon  two  days'  notice,  the  sum  of  the 
allowances  for  costs  as  provided  by  this  Code,  the  necessary 
disbursements,  including  the  fees  of  officers  allowed  by  law,  the 
fees  of  witnesses,  the  reasonable  compensation  of  commission- 
ers in  taking  depositions,  the  fees  of  referees,  and  the  expenses 
of  printing  the  papers  for  any  hearing,  when  required  by  a  rule 
of  the  court.    I^ie  disbursements  shall  be  stated  in  detail,  and 
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verified  by  affidavit.    A  copy  of  the  items  of  the  costs  and 
disbursements  shall  be  served  with  a  notice  of  adjustment. 

Whefiever  it  shall  he  necessary  to  adjttst  costs  in  any  jinterlo- 
cutory  proceeding  in  an  action  or  in  any  special  proceedings^ 
the  same  shaU  he  adjusted  hy  the  judge  hefore  whom  the  same 
may  he  heard^  or  the  court  hefore  which  the  sam£  may  he  de- 
cided or  pending^  or  in  such  other  m>afiner  as  the  judge  or 
court  may  direct. 

WllO  Is  the  prevaillnirpartT  1--The  preTailUig  party,  in  Bection  311, 
may  be  underBtood  to  Joe  that  party  whose  right  to  costs  has  preyailed,  "whether 
plaintiff  or  defendant.    {Johnson  agt.  8agar,  10  How.  662.) 

Costs  alloived  on  offer  of  jad§riiient  under  section  8S5«— 

Under  section  385  of  the  Code,  where  the  plaintiff  falls  to  obtain  a  more  favorable 
judgment  than  the  offer  made  by  the  defendant,  he  is  not  entitled  to  any  costs, 
whether  disbursements  or  otherwise,  ajtir  the  offer  made  by  the  defendant ;  but  the 
plaintiff  is  entitled  to  costs  up  to  the  time  the  offer  wu  made.  The  defendant  charged 
in  his  bill  of  costs,  "  for  proceedings  subsequent  to  offer,  and  before  notice  of  trial, 
$10.''  Heldf  that  this  item  should  be  disallowed ;  no  proceedings  could  be,  or  were 
taken  by  the  defendant  after  the  offer,  and  before  notice  of  trial.  The  defendant 
also  charged  "  subsequent  proceedings  before  trial,  $10."  JJeld,  that  this  item 
should  be  reduced  to  $7.  The  cause  was  tried,  and  verdict  rendered  in  February, 
before  the  amendment  of  the  Code  in  April  following.  The  right  of  each  party  to 
costs  was  fixed  on  the  coming  )n  of  the  verdict.  The  defendant  charged  "  trial 
fee,  $20/'  Held,  that  tliis  item  should  be  reduced  to  $12,  on  the  same  principle  as  * 
the  last  mentioned  item.  The  charge  of  thirty-seven  and  a  half  cents  was  de> 
ducted  from  the  charge  for  affidavits,  on  the  ground  that  tliey  w'ere  made  for  a 
motion  in  the  cause,  where  no  costs  were  allowed.  The  defendant  charged 
"  clerk's  fees,  entry  and  copy  judgment,  $1  66."  Held,  that  this  charge  should  be 
disallowed,  on  the  OTOund  that  the  item  was  chargeable  by  the  clerk  to  the  plain' 
tiff,  and  not  to  the  defendant.  The  defendant  also  charged,  "  paid  fees  of  Hiram 
Peck,  constable  of  Canandaigua,  for  travel  and  serving  subpoena  on  Elbridge  Far- 
well,  of  HoUey,  $6  42."  Held,  that  this  item  should  be  disallowed.  There  was 
no  law  for  allowing  anything  to  a  party  for  serving  a  subpoena.  It  eeems,  that 
the  practice  has  not  been,  under  the  Code,  to  allow  anything  for  subpoenaing  wit' 
nesses.  It  is  a  service  which  a  party  may  always  perform  himself.  (Burnett  agt. 
West/all,  16  How.  430 ;  and  see  Fteldingt  agt.  MilU,  2  Bosw,  489.) 

Notice^  urben  necessary. — Where  it  is  sworn  poRitively  that  no  notice 
of  adjustment  of  the  costs  in  the  action  has  ever  been  reeeived,  it  is  incumbent 
upon  the  other  side,  in  his  affidavit,  to  state  the  time  and  manner  of  service ;  so 
that  an  indictment  might  be  found  upon  the  afiidayit,  if  found  to  be  false.  A 
*'  slip-shod"  affidavit  of  service  won't  answer.  (  Van  Wyek  agt.  Reid,  10  How, 
866 ;  S(e  Rxchards  agt  Sweetxer,  t  ^odsJL  116.) 

Duty  of  clerk  In  allonrlngr^^xtra  costs.— It  is  therefore  the  duty 
of  the  clerk,  in  the  adjustment  of  costs  iH  such  cases,  under  section  811,  to  insert 
in  the  entry  of  judgment  such  per  centage,  as  a  part  of  the  sum  of  costs  allowed 
by  the  Code,  provided  the  suit  was  determined  subsegusnt  to  the  amendment,  (al- 
though commenced  before.)  The  determination  of  a  suit,  as  it  respects  the  ques' 
tion  of  costs,  is  the  final  decision  authorizing  a  judgment.  In  the  case  of  a  trial 
by  the  court,  it  is  the  making  and  filing  the  decision.  In  the  case  of  a  referee  it  is 
the  making  and  delivery  of  tJie  report,  {Hunt  agt.  Middlebrook,  14  How,  300;  see 
Holmes  ds  Hishrovfs  Praetiee,  418.) 

Infant  Is  a  snfflclent  notice. — Service  of  notice  on  Saturday  for  Mon- 
day, (intending  to  be  a  two  days'  notice.)  to  settle  and  adjust  costs,  before  the 
clerk,  held  to  be  insufficient.  There  should  be  two  full  business  days.  (  Whipple 
agt.  Williams,  4  How.  28.)  It  is  no  objection  to  a  notice  of  the  adjustment  of 
costs,  that  it  was  given  before  the  right  to  the  costs  became  established,  provided 
the  right  to  ssch  costs  as  were  noticed  exist  at  tiie  date  for  which  such  notice  was 
given.    {Anon,,  4  Sand,  698.) 
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Omitting  notlct^  effect  of. — ^The  provisions  of  the  Code  respiUting  the 
mode  ofenUring  Vu  judgment  and  the  making  up  and  filing  ih$  judgment  roU^  are  not 
to  be  considered  imperaHot,  but  merely  direetory.  The  proyi^ons  of  the  Code 
(§§  311,  310,  and  383)  seem  to  contemplate  the  entry  of  the  judgment  In  the  judg- 
ment book|  and  the  maldng  up  and  filing  the  judgment  roll,  prior  to  the  adjustment 
of  the  eostSf  and  the  insertion  thereof  in  the  judgment.  The  Code  (§311)  requires 
tite  clerk  to  loaert  in  the  entry  of  judgment,  on  the  application  of  the  prevailing 
party,  upon  hoc  daytf  noUce  to  the  other,  the  sum  of  charges  for  costs,  &a  Now, 
where  the  derk  adjusts  and  inserts  the  costs  in  the  judgment  without  the  two  days* 
notice  having  been  given,  it  is  an  irregularity,  but  one  which  should  not  affect,  the 
entry  and  docket  of  the  judgment,  where  otherwise  regular.  This  statute  is  direo 
tory  merely.  Unless  the  irregularity  is  such  as  to  partake  of  the  essence  of  the  act 
of  docketing  the  judgment,  it  should  not  be  regarded  as  affecting  its  validity.  The 
remedy  of  the  partv  entitled  to  have  the  notice  of  a^'ustment  and  insertion  of  the 
oosts  in  the  entry  of  judgment,  rests  in  the  right  to  compel  a  r&<idjustmeni  at  the 
expense  of  the  eppoiite  party^  who  foiled  to  give  the  requisite  notice.  (See  Richards 
agt.  SweetaeTf  4  Row.  Pr.  R,  414 ;  and  Dix  agt.  Falmer^  6  id.  334,  eustaining  this 
principle;  and  MitcMl  act  HoR^  Y  id.  490,  adverae,)  {Stimeon  agt  Euggine,  9  How. 
86 ;  8.  d,  16  Barb.  668!)  The  adjustment  of  costs  without  notice,  where  the  oppo- 
site party  is  entitled  to  it,  does  not  affect  the  regularity  of  the  judgment.  (Gilmar- 
tin  agt  Smi^  4  Sand.  684.)  Although  it  is  irregular  for  the  clerk  to  insert  in  the 
entry  of  judgment  the  plaintiff's  costs,  without  notice  of  taxation,  where  the  defend- 
ant has  appeared,  yet  that  will  not  affect  the  entry  of  judgment,  if  notice  of  retaxa- 
tion  be  g^ven,  and  the  entiy  of  judgment  corrected,  (if  any  correction  is  necessary.) 
in  conformity  to  such  retazation.  n!hia  agrees  wiih  the  case  of  Stimeon  agt.  Hug' 
gins,  9  ffow.  M;  see  also  4t  How.  Pr.  R  414;  5  ki  234 ;  7  uL  490 ;  3  Code  R.  49; 
1  CodeR.  N.  a.  197  ;  and  4  Sand.  S.  0.  R  684.)    (Poster  agt  Smith,  9  Eow.  262.) 

Clerk  can  only  adjust  In  caaei  of  final  Judgment.^ 

Where  the  court  cannot  fix  the  amount  of  interlocutory  costs  to  be  paid  by  a 
party,  the  derk  may  be  directed  to  tax  or  acQust  such  costs.  And  the  party  in  that 
case,  unless  otherwise  spetifled  in  the  order,  has  fifteen  days  in  which  to  pay  them. 
Quere,  if  to  be  paid  within  a  certain  time  aa  a  condition  of  relief.  {Mitchell  BgL  Wks- 
tervelt,  6  ffow.  266;  see  JSUsworth  agt  Gooding,  8  ffow.  1.)  A  judge  at  chambers 
has  no  power  to  tax  or  adjust  general  costs.  The  clerk  is  the  only  officer  author- 
ized to  do  this,  and  his  authority  is  limited  to  the  costs  upon  the  entry  of  judgment. 
The  amount  of  costs  upon  interlocutory  proceedings  should  be  fixed  in  the  orders 
awarding  them ;  or  some  officer  should  be  designaied  therein  to  settle  the  amount 
(Van  Sdkaick  agt  Winne,  8  ffow.  1.)  A  clerk  of  the  supreme  court  (now  county 
derk)  has  no  power  to  adjust  costs  only  on  final  judgment  And  that  authority  is 
given  by  section  311  of  the  Code.  {This  agrees  with  Eekerson  agt  Spoor,  4  ffow. 
Pr.  R.  361 ;  Morrison  agt  /do,  uL  304 ;  MUeheU  agt.  Weetervdt,  6  Ibw.  268.)  {Nel- 
Iw  agt  I>0  Fbrreal,  6  ffow.  413;  see  fficke  agt  Waltermire,  1  ffow.  370 ;  Stimpscn 
agt  ffuggins,  9  ffow.  86.)  Where  a  cause  is  referred  at  the  circuit  by  stipulation, 
the  costs  of  the  drcuU  to  abide  the  event  of  the  action,  the  successful  party  wiU  be 
entitled  to  such  oosts,  if  it  does  not  appear  that  such  stipulation  was  exhibited  to 
the  taxing  officer;  and  espeeially  where  the  objection  to  their  allowance  was  not 
raised  spec^kaUy  on  the  acyostment  Cert^ied  copy  order  of  reference,  is  properly 
taxable.  It  is  evidence  for  the  referee,  and  his  authority  to  act  in  ease  of  objection. 
The  referet^s  fees  are  properly  taxable  where  they  are  sworn  to  have  been  paid,  by 
the  general  affidavit  of  disbursementa  A  general  indefinite  objection  to  tlie  suf- 
fldeocy  of  an  affidavit  of  attendance  of  witnesses,  on  the  adjustment  of  costs,  is  not 
sufficient  The  objection  must  be  specific,  and  point  out  partitolarly  wherein  the 
affidavit  is  intuffident  Consequently,  where  such  a  general  indefinite  dbjection  was 
made  to  such  an  affidavit,  which  failed  to  state  that  the  witnesses  attended  under 
the  advice  of  counsel  as  to  their  materiality ;  held,  that  the  objection  was  insuf* 
fleient  The  items  Ibr  docketing  and  transcript  of  judgment  are  taxable  when  it  is 
shown  there  is  probable  neceenty  for  it,  such  as  that  some  of  the  defendants  reside 
in  different  ooantie&    {IbU  agt  Thomas,  16  ffow.  315.) 

I>l8bnnementt« — ^The  word  *'  disbursements,"  mentioned  in  section  311  of 
the  Code,  has  a  more  extensive  meaning  under  the  present  than  under  the  former 
^stem.    It  indudes  the  necessary  expenses  in  executing  a  commission  in  a  foreign 
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state.  (Fineh  agt.  CaHnfertj  13  Eow.  13.)  It  is  not  maleiial  to  the  advene  partj, 
whether  the  witnesses  opposed  to  him  attend  in  obedience  to  a  subpoena  or  by 
agreement,  as  there  is  now  no  fee  for  the  senrioe  of  a  subpoaaa.  Witnesses  are  en- 
titled to  their  fees  from  the  party  at  whose  instance  they  attend,  whether  they  are 
subpoenaed  or  not.  And  it  is  not  necessary  that  it  ^oold  be  proved  to  the  derk, 
on  the  adjustment  of  costs^  that  the  witnesses  were  subpoenaed.  Where  no  sub- 
poena is  used  by  a  party  to  procure  the  attendance  of  his  witnesses,  persons  whose 
fees  he  seeks  to  charge  to  his  adversary  must  be  his  witnesses  in  the  action.  And 
where  no  subpoena  is  served  on  them,  they  cannot  be  considered  Iiis  witnesses  un- 
less they  were  examined  as  such,  or  attended  the  trial  as  his  witnesses,  at  his  request^ 
or  by  agreement ;  such  request  or  agreement  must  be  stated  in  terms  in  the  affida- 
vit of  their  attendance,  or  be  clearly  inferable  therefh)m.  A  witness  residing  out 
of  the  state  is  entitled  to  fees  for  the  number  of  miles  he  travels  from  the  boundary 
line  within.the  state  to  the  place  of  trial.  This  distance  should  be  estimated  by  the 
nearest  usually  travelled  route.  And  due  regard  should  be  had  to  his  residenoe  in 
the  foreign  state,  and  the  place  where,  by  the  usually  travelled  route,  he  would 
come  to  the  state  line.  And  these  facts  should  be  stated  in  the  affidavit  used  on 
taxation.  If  a  foreign  witness  travels  from  his  residence  to  the  place  of  trial  ybr 
ihfi  purpose  of  attending  as  a  witness,  he  may  then  be  subpoenaed,  and  his  travel 
fees  will  be  allowed  as  a  foreign  witness.  Otherwise,  if  he  attends  the  trial  not  for 
the  purpose  of  being  a  witness,  although  he  is  subpoenaed  at  the  trial  The  party 
must  show,  by  affidavit,  the  name  and  place  of  residence  of  each  of  his  witnesses ; 
the  distance  they  severally  resided  flrom  the  place  of  trial,  according  to  the  usuaUy 
travelled  route;  and  the  number  of  mQes  they  respectively  traveled  as  such  vni- 
nessesj  for  the  purpose  of  going  to  the  place  of  trial  and  returning  therefrom,  and 
that  they  were  material  and  necessary,  or  that  the  party  believed  them  to  be  so.  If 
any  witness  is  subpoenaed  at  a  temporary  residence,  that  lact  should  be  stated. 
( Whider  agl  Lozee^  12  Saw,  446;  and  seeMouUon  agt.  Jhwnsend,  16  Haw.  106.)  If  a 
part^  to  an  action  can,  in  any  case,  where  he  is  sworn  and  testifies  as  a  witness  on 
his  own  behalf,  recover  fees  as  a  uritness^  ^whieh  is  doubted,)  such  fees  cannot  be 
taxed  on  the  ordinary  affidavit.  To  authonse  the  allowance,  he  should  be  required  to 
show  that  he  did  not  attend  as  a  party ;  nor  did  not  attend  to  conduct  the  trial  of 
the  cause ;  and  Uiat  the  sole  purpose  and  intent  of  his  attendance,  was  as  a  witness. 
The  proper  affidavits  for  an  allowance  of  costs  on  taxation,  should  be  presented  to 
the  iaoeing  ofiesr ;  because,  on  appeal  from  the  taxation,  no  other  affidavits  than 
those  used  before  the  taxing  officer  can  be  read  on  the  appeal.  {Loffon  agt.  Thom- 
as^ II  How.  160;  and  see  Walker  agt.  RusseUt  16  How.  91.)  Where  the  parties  m«- 
tually  stipulated  that  the  plaintiflb  and  defendants  might  be  examined  on  their  own 
behalf  respectively,  on  the  trial  of  the  cause,  and  one  of  the  defendants  on  the  tax- 
ation of  costs,  made  affidavit  that  he  would  not  have  attended  the  trial  but  for  such 
stipulation,  and  did  so  to  answer  the  testimony  of  the  plaintiff;  heU  that  the  de- 
fendant was  entitled  iofies  as  a  wOness^  although  he  employed  counsel  at  the  cir- 
cuit to  try  the  cause,  and  was  not  himself  subpoenaed.  The  wisdom  of  the  Code  in 
allowing  a  party  to  swear  to  the  cause  of  action  or  defence  in  his  own  behalf,  ought 
not  to  be  fidsifled  by  rejecting  his  affidaoU  that  he  attended  the  trial  as  a  witness. 
{Logan  agt.  Brooks^  It  How.  29.)  A  party  to  an  action  who  testifies  as  a  witness 
in  his  own  behalf,  under  section  399  of  the  Code,  is  not  entitled  to  fees  as  a  witnsss. 
His  character  as  a  party  should  prevent  him  recovering  fees  as  a  witness  against 
his  adversary.  A  witness^  within  the  meaning  of  the  act  of  1840,  (which  still  gov- 
erns the  fees,  ^.,  of  witnesses,)  is  a  person  whose  attendante  at  the  trial  cannot  be 
compeiled^  except  by  serving  a  subpoena  on  him  and  paying  him,  or  tendering  him 
his  tees  as  such.  A  party  to  an  action,  oannot  pay,  or  become  liable  to  pay,  fees  to 
himself,  for  attending  the  trial  as  a  witness;  and  a  diarge  by  a  party  for  fees  as  a 
witness,  for  attending  the  trial  and  testifying  in  his  own  behalf,  cannot  be  properly 
denominated  (what  witnesses'  fees  are)  a  dMursemeni.  {Heldy  thai  (he  ease  of  Que- 
rissle  agt.  ffiUiard,  (3  Abb.  31,)  so  far  as  ii  conjiieis  wUh  these  viewSf  should  not  he  fol- 
lowed.) (Oomdlwgi.  Potter^  16  How.  2t8.)  It  has  been  held  at  general  term,  and 
such  is  the  practice  in  the  seventh  district,  that  witnesses'  fees  are  not  recoverable 
by  parties  who  are  examined  as  witnesses  for  thomselves  in  the  cause.  (Case  agt 
Price,  17  How,  348.)  The  plaintiff  is  entitled  to  charge  a  trial  fee  of  fifteen  doUarSf 
for  arguing  a  motion  for  new  trial  at  special  term,  on  a  case  made  by  the  defendant 
It  is  not  necessary,  under  section  311  of  the  Code,  to  set  forth  in  the  bill  of  costs  the 
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partiaUar  items  of  witneeaea*  feea,  and  of  postage.    It  U  sofBcient  to  state  them  seve- 
rally in  gross,  and  to  set  forth  in  the  affidayits  presented  and  filed  on  taxation,  the 
particular  items  of  eadi  expenditure.    {Bager  agt.  Danforthf  8  Bow.  448.)    Where  an 
affidavit  on  information  and  belief^  in  answer  to  the  ordinary  affidavit  of  the  travel 
and  attendance  of  witnesses,  shows  that  some  of  the  witnesses  were  not  in  attend- 
ance, but  had  left  the  court  for  their  residences  before  the  trial  of  the  cause  came  on, 
it  is  sufficient  to  call  upon  the  party  claiming  the  fees  for  further  explanation.    The 
taxing  officer  is  not  at  liberty,  longer,  to  follow  the^ordinary  affidavit    A  party  who 
subpoenaes  a  witness  to  attend  the  trial  of  a  cause,  and  permits  him  to  depart  before 
the  trial  is  brought  on,  so  that  he  cannot  avail  himself  of  his  testimony,  is  no  more 
entitled  to  the  fees  of  travel  and  attendance  for  such  witness,  than  he  would  had  the 
witness  come  after  the  trial  was  over.    {In  the  laUer  case  the  fees  ccmnot  be  taacedy  6 
Wend,  107.)    If  the  witness  departs  court  without  leave,  his  fees  may  be  recovered 
back.    A  foreign  witness  subposnaed  at  the  place  of  triid  is  not  entitled  to  travel 
fees.    (DowlingAgt  Bush,  6  Bow.  410.)    When  there  shall  be  charges  in  a  bill  for 
the  attendance  of  any  witness,  or  for  oopies  or  exemphficacions  of  documents  or 
papers,  or  for  any  other  disbursements,  except  to  officers  for  services  rendered,  siich 
charges  for  witnesses  shall  not  be  taxed,  without  an  affidavit  stating  the  distance 
they  respectively  travelled,  and  the  days  they  actually  attended ;  and  such  charges 
for  oopies  shall  not  be  taxed  without  an  affidavit  that  such  copies  were  actually  and 
necessarily  used,  or  were  necessarily  obtained  for  use ;  nor  shall  such  disbursements 
be  allowed  without  an  affidavit  specifying  the  items  thereof  particularly,  nor  un- 
less they  appear  to  have  been  necessary  and  reasonable  in  amount    (2  R  S., 
4  ed.,  841,  g  7  ;  «ee  Dean  agt  WiUiams,  6  BiU,  376.)    It  is  no  ground  for  the  re-ad- 
justment of  costs,  that  the  clerk  before  whom  they  are  a4justed  refuses  to  allow  60 
cents  for  entering  the  judgment    This  fee  belongs  to  him  and  he  has  a  right  to  re- 
fiise  it.    An  affidavit  lor  allowance  of  travel  fees  of  a  witness  is  defective  where  it 
does  not  stat4»  the  distance  iraveUed  by  him  as  such.    (5  Bill,  695 ;  2  R.  S.  653,  §  7.) 
The  statement  merely  of  his  residence,  and  the  distance  from  where  the  trial  is  had, 
and  his  attendance,  is  insufficient    Where  oosts  are  adjusted  upon  opposition,  and 
the  amount  inserted  in  the  judgment,  which  is  afterwards  paid,  it  is  too  late  to  move 
for  a  re-adjustment  of  the  costs.    A  party  in  interest  cannot  be  a  witness,  oonse- 
quently  cannot  be  allowed  fees  for  travel  and  attendance  as  a  witnesa    {Schermer- 
horn  agt  Van  Voasi,  6  Bow.  458.)     Where  a  cause  is  referred  at  the  circuit  by 
stipulation,  the  costs  ai  the  circuit  to  abide  the  event  of  the  action,  the  successful 
party  will  be  entitled  to  such  costs,  if  it  does  not  appear  that  such  stipulation  was 
exhibited  to  the  taxing  officer;  and  especially  where  the  objection  to  their  allow* 
ance  was  not  raised  specifically  on  the  a^ustment     Certified  copy  order  ofreferencSf 
is  properly  taxable.    It  is  evidence  for  the  referee,  and  bis  authority  to  act  in  case 
of  objection.    The  referee^s  fees  are  properly  taxable  where  they  are  sworn  to  have 
been  paid,  by  the  general  affidavit  of  disbursements.    A  (general  indefinite  objection 
to  the  sufiQciency  of  an  affidavit  of  atteodanoe  of  witnesses,  on  the  adjustment  of 
costs,  is  not  sufficient    The  objection  must  be  specific,  and  point  out  particularly 
wherein  the  affidavit  is  insufficient    Oonsequently,  where  sudi  a  general  indefinite 
objection  was  made  to  such  an  affidavit,  which  failed  to  state  that  the  witnessea 
attended  under  the  advice  of  counsel  as  to  their  materiality;  held^  that  the  ob- 
jection was  insufficient    The  items  for  doekeUng  amd  transcript  of  judgment  are 
taxable  when  it  is  shown  there  is  probable  necessity  for  it^  such  as  that  some  dT 
the  defendants  reside  in  difierent  oountiea    {IhU  agt   Thomas^   16  Bow.  315.) 
Where  a  sheri£f  serves,  with  the  summons,  a  notice  of  the  object  of  a  suit  for 
foreclosure,  the  plaintiff  may  tax  for  such  servioe,  as  a  necessary  disbursement^ 
the  sum  of  thirty-seven  and  one-half  cents,  in  addition  to  the  sheriff 's  fee  for  serv- 
ing the  summons.    The  sheriff  is  entitled  to  only  one  fee,  of  twelve  and  one-half 
cents,  for  returning  a  summons  with  his  certificate  of  service.     (GiJtUag?ur  agt 
Ugan,  2  Sand,  742.)    The  only  law  regulating  sher\jf^s  fees  in  civil  actions  is  con- 
tained in  the  Revised  Statutes,  (2  R.  S,  645,  g  38.)    Although  many  of  the  services 
for  which  fees  are  there  provided,  and  most  of  the  process  therein  named,  have 
become  obsolete  since  the  adoption  of  the  Code,  yet  sheriffs  must  be  allowed,  for 
servioes  now,  the  same  rates  given  by  the  Revised  Statutes  for  services  of  sim- 
ilar character  previous  to  the  adoption  of  the  Code.    The  service  of  a  noUce  of  Ihs 
o^'ed  of  suit,  with  the  summons  in  a  foreclosure  case,  is  provided  for  by  the  Code^ 
131,)  and  when  served  by  tba  sheriff  his  otrtidcate  of  s^rrioe  is  made  proof 
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of  the  fact,  (§  188.)  Bat  th«  sUitate  giras  no  ibe  to  tlM  dMriff  for  meh  aenriM; 
nor  is  there  any-thing  in  the  sheriff's  fee  bill  for  which  it  is  ft  suhstitate,  or  to 
which  it  bears  any  analogj.  As  to  that  servidb,  the  sheriff  stands  precisely  aa 
any  other  person.  When,  therefore,  suofa  serrioe  is  aetaaUj  tendered  hj  the 
sheriff,  or  by  any  person  other  than  the  party  or  his  attorney,  liiere  is  no  oljection 
in  allowing  to  the  prerailing  party  a  reasonable  sum  ibr  sach  senrioe,  (no  copy  of 
notice  can  be  allowed,^  as  dnbvr$emmi$,  if  separately  stated  and  duly  yerifled.  for 
such  service^  one-half  the  sum  allowed  for  serving  the  summons^  is  de«ned  sufficient ; 
that  is,  twenty-fire  cents  for  each  defendant  semd.  When  such  notice  is  served 
by  the  sherifl;  the  eertificaie  of  service  should  be  embodied  in  the  return  to  the  sum- 
mons ;  but  whether  it  be  or  not,  no  fee  is  prorided  for  it,  nor  can  any  be  allowed. 
Unlike  the  certificate  to  the  summons,  it  is  not  a  return  to  process.  The  sheriff  is 
entitled  for  a  return  to  the  summons  issued  to  ea<di  eounty  twelve  and  a  half  cents ; 
and  for  every  mile  travelled  in  going  (one  way)  to  be  computed  from  the  court 
house,  six  cents ;  but  only  one  travel  Sm  can  be  allowed  mpcfa  each  writ  {Benediet 
agt.  Warriner^  14  Haw.  668 ;  see  Sckemmhom  agt  Van  Voasl^  6  Bow,  458.)  A 
sheriff  may,  under  the  statute^  demand  his  fees  for  service  of  a 'summons  and  com- 
plaint, previous  to  the  service  thereof;  but  if  he  jeriwi  them  without  prepayment 
he  cannot  retain  them,  and  reftise  to  make  a  return,  because  his  fees  are  not  paid. 
{Wait agt  Schoomaker^  16  How.  460.)  The  requisites  of  an  aiBdavit  on  taxation  of 
oosta,  to  support  the  charges  for  the  travel  and  attendance  of  witnesses,  are  well 
stated  by  Mr.  Justice  Balooic,  in  Wheder  agt.  Xosee,  (19  How,  446.)  It  should  ^h 
pear  that  each  of  the  witnesses,  for  whom  fees  are  daimed,  was  a  material  and 
necessary  witness  for  the  party  upon  the  trial  of  the  action ;  that  each  actually  at- 
tended the  court  as  such  witness  the  number  of  days  specified,  and  actually  trav- 
elled the  number  of  mOes  specified,  for  the  purpose  of  attending  as  such  witness  in 
the  action,  and  in  returning  flrom  the  trlaL  Where  it  appears  that  witnesses  were 
not  sworn  on  the  trial,  that  fact  fVimishes  presumptive  evidence  that  they  were  not 
necessary.  Before  the  party  can  be  allowed  for  the  travel  of  such  witnesses,  it  is 
incumbent  on  him  to  overcome  this  presumption  by  showing  how  it  happened,  if 
they  were  material  and  necessary  wifneases  for  him,  that  he  was  able  to  diq;>enae 
with  their  testimony  on  the  triaL  It  is  the  duty  of  the  taxing  officer  to  see  that  the 
prevailing  party  recovers  no  more  for  the  expenses  of  witnesses,  than  he  has  him- 
self actually  and  in  good  fiuth  incurred.  The  object  of  the  law  is  re^inhwraemenJi, 
not  profit.  In  an  action  to  recover  the  possession  of  lands,  the  turveycr^a  foot  in 
procuring  the  boundaries  of  the  land,  is  not  a  dit^mnmnetU  in  the  action,  which  the 
prevailing  party  has  a  right  to  charge  in  his  costs.  It  is  only  when  the  survey  is  a 
part  of  the  proceedings  in  the  action,  as  in  the  case  of  partition  or  admeasurement 
of  dower,  that  the  surveyor's  fees  are  taxable  as  disbursements.  {Haiyne$  agt 
Mosker,  15  How.  216.)  Where  an  issue  in  a  cause  is  such,  (examination  of  a  long 
account,  Ac.,)  that  the  plaintiff's  attorney  must  know  that  according  to  the  ordinary 
practice  of  the  court,  the  cause  will  be  riferrtd  by  the  court,  and  where  he  has  been 
repeatedly  requested  by  the  defendant's  attorney,  before  the  circuit,  to  consent  to  a 
reference,  the  plaintiff  on  sucoeeding  in  the  cause  before  the  referee,  is  not  entitled 
to  charge  for  his  witnesaet^  fees  in  attending  (hi  dreuU  at  which  the  cause  was  referred. 
A  witness  subpoenaed  away  from  his  residence,  to  attend  llie  trial  of  a  cause  as  a 
witness,  is  entitled  to  his  travel  fees,  to  be  estimated  Jrom  hia  reMnee.  And  he 
has  a  right  to  demand  fees  and  receive  such  fees,  before  he  can  be  oompelled  to 
attend.  (Pike  agt.  Niuh^  16  How.  63.)  Witnesses,  who  attend  the  trial  by  request 
(without  8ubpceru^)  In  two  ecnisee,  are  entitled  to  the  frill  allowance  of  fees  in  each 
eaee,  though  the  parties  may  be  the  same.    ( Vanee  agt.  Spair,  18  How,  168.) 

Adlastment  by  Jadye  at  chamben.— AJudge  at  chambers  has 
no  power  to  tax  or  adjust  general  costs.  The  derk  is  the  only  officer  authorised  to 
do  this,  and  his  authority  is  limited  to  the  costs  upon  the  entiy  of  judgment  (iVU- 
Ua  agt.  Ik  Ibreat,  6  How.  Pr,  R.  413.)  The  amount  of  costs  upon  interlocutory 
proceedings  should  be  fixed  in  the  orders  awarding  them;  or  some  officer  should  be 
designated  therein  to  settle  the  amount    (  Van  sAaiek  agt  Winna^  8  How.  6.) 

WLevlew  of  adjmtment.— The  acts  of  a  clerk  in  ac^juating  and  settling 
the  amount  of  costs,  under  section  11  of  the  Code,  (not  being  a  regular  and  orderly 
taxation  as  under  the  former  law,)  are  not  necessarily  final  and  ccmdusive^  because 
DO  rwieiw  is  expressly  given  in  the  act    The  court  has,  as  one  of  its  incidental 
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powers,  the  right  to  control  the  legal  acta^  and  compel  a  peribrmanoe  of  legal  dutf 
of  all  its  inferior  offloera  And  the  ozeroise  of  this  power  is  peculiarly  necessary  in 
the  formal  and  inroper  entry  of  the  judgment  ( Wh^U  agt  WilUamaf  4  How.  28.) 
Where  costs  are  a4iusted  on  opposition,  and  the  amount  inserted  in  the  judgment^ 
which  is  afterwards  paid,  it  is  too  late  to  move  for  a  re-a4justment  of  the  costs. 
(Schermerkom  agt  V<m  Voastf  ft  Mow.  468.)  Where  items  in  a  bill  of  costs  are  not 
objected  to  befi^re  the  clerk  or  taxing  officer,  they  cannot  be  considered  on  objec- 
tions at  the  re-a^justment.  (Cfuyler  agt.  OoeUSf  10  Bow,  141.)  A  motion  at  special 
term  in  the  nature  of  appeal,  is  the  proper  mode  on  reviewing  an  adjustment  of  costs 
by  the  dork.  (3  0.  R  24.)  If  the  adjustment  of  costs  by  the  clerk  of  a  county 
court  is  erroneous,  the  remedy  of  the  party  aggrieved  is  by  a  motion  in  that  court, 
in  the  nature  of  an  appeal  from  the  decision  of  the  derk ;  not  by  an  appeal  from 
the  judgment  of  the  court  (BeaUie  agt.  Qua,  16  Barb,  132.)  .  An  order  of  the  su- 
preme court,  at  general  term,  striking  out  of  a  judgment  the  eostt  therein,  is  not  an 
appealable  order  to  this  court  {Thompson  agt.  Butiook,  16  Bow,  213,  decidtd  by  the 
court  of  t^ppedU,) 

§812.  Clerli^sfees. 

The  derk  shall  receive, 

On  every  trial,  from  the  party  bringing  it  on,  one  dollar;  on 
entering  a  judgment  by  filing  transcript,  six  cents : 

On  entering  judgment,  fifty  cents;  except  in  courts  where  the 
clerks  are  salaried  ofiicers,  and  in  such  courts  one  dollar. 

He  shall  receive  no  other  fee,  for  any  services  whatever  in  a 

civil  action,  except  for  copies  of  papers,  at  the  rate  of  five  cents 

for  every  himdred  words. 

IVhat  fees  county  clerks,  as  clerk  of  svpreme  conrt,  en- 
titled to  generally* — ^It  is  no  longer  the  polic7  of  the  law  to  compensate 
clerks  by  paying  them  fbr  each  aeparate  service  according  to  its  Talne.  It  was  sup- 
posed that  by  paying  them  ibr  attending  trials  and  entering  jndgments,  a  much 
higher  sum  than  woiSd  remunerate  them  for  those  serrices,  it  would  be  a  sufficient 
compensation  for  all  their  other  services  in  civil  actions.  The  duties  of  clerks  are 
in  nowise  lessened  or  changed.  They  must  still  attend  at  the  general  and  special 
terms  and  drcnlts.  They  are  responsible  for  the  keeping  of  the  minutes,  the  enter* 
hig  of  orders,  and  the  filing,  arranging  and  preserving  of  papers,  and  for  the  proper 
discharge  of  all  the  other  duties  belonging  heretofore  to  clerks  of  those  courts;  and 
they  are  amenable  to  the  courts,  and  hable  to  parties  for  a  neglect  of  such  duties. 
The  derk  is  not  entitled  to  charge,  in  any  case  whatever,  for  entering  in  the  rough 
minutes,  or  in  the  books,  any  rule  or  order.  Where  either  party  desires  a  copy  of 
an  order,  or  of  any  other  paper,  the  clerk  may  charge  for  the  same  at  the  rate  of  five 
cents  for  every  hundred  words.  There  can  be  no  additional  charge  for  the  certifi- 
cate, or  for  the  signature  to  the  certificate.  This  provision  ezten£  to  every  entry 
made,  and  to  every  paper  filed.  The  clerk  is  allowed  one  dollar  for  every  trial,  to 
be  paid  by  the  party  bringing  it  on.  This  extends  to  trials  of  issues  of  law,  as  well 
as  issues  of  fact  (g  263).  The  clerk  is  therefore  entitled  to  this  fee  for  every  cause 
actually  tried  at  the  circuit,  including  demurrers;  and  we  think,  though  this  is  per- 
hapff  a  matterof  some  doubt,  that  it  extendi  to  inquests  and  judgments  by  default 
under  section  358,  where  due  notice  of  trial  has  been  given  of  issues  joined  in' the 
cause;  but  it  does  not  extend  to  causes  on  the  calendi^  which  are  not  tried,  nor  to 
trials  before  referees.  The  meaning  of  the  statute  evidently  is  that  the  fee  is  only 
to  be  paid  to  the  derk  when  he  attends  and  acts  as  derk  on  the  trial.  Under  this 
provision,  the  derk  is  entitled  to  one  dollar  for  attending  every  argument  at  general 
term,  on  appeal  fhxn  t^jndgmmt  of  an  inferior  court  &e  Code  regards  such  argu- 
ment as  a  trial  on  appeal  (gfi  256,  318).  This  fee  is  therefore  diargeable,  whether 
it  be  on  an  appeal  ttom  a  judgment  rendered  in  the  circuit  court,  or  on  a  report  of 
reforeesy  or  under  the  provisions  of  section  318,  or  from  the  judgment  of  a  county 
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judge.  We  think  it  ia  also  chargeable  where  such  judgment  on  appeal  ia  taken  at 
general  term  by  de&ult.  But  this  allowance  does  not  extend  to  a  oauae  put  on  the 
calendar,  and  not  argued ;  nor  does  it  extend  to  an  appeal  from  an  order.  There  is 
no  fee  allowed  the  clerk  for  any  service  on  special  motions^  or  on  an  appeal  from 
the  decision  of  a  special  motion.  These  services  are  paid  by  the  liberal  compensa- 
tion allowed  the  clerk  for  other  services.  The  allowance  for  a  trial  on  appeal  ia 
only  applicable  to  suits  commenced  under  the  Code.  No  such  fee  is  chargeable  by 
the  dork  for  attending  on  motions  for  new  trials,  or  on  motions  to  set  aside  reports 
of  referees,  or  on  other  arguments  at  general  term,  in  old  causea  These  are  mere 
motions,  and  not  trials.  Fifty  cents  is  allowed  to  the  clerk  for  entering  a  judgment 
Section  280  shows  that  this  means  entering  the  judgment  in  the  judgment  book 
(BenUey  agt.  Jbnef,  4  How,  Ft.  Rep,  366 ;  3  Code  R,  37).  The  sum  of  chaiges  for 
costs  is  to  be  ascertained  and  included  in  this  entry,  which  immediately  precedes, 
or  is  simultaneous  with  the  filing  of  Uie  judgment  rolL  The  fee  of  fifty  cents  is  not 
therefore  chargeable  till  the  perfecting  of  the  judgment  iV  Pabkbb,  J.  (Clerics 
FeeSj  5  How.  11.) 

On  a  dismltfal  of  the  complaint  on  motion,  4cc.— The  derk 
in  such  case  is  not  entitled  to  a  trial  fee  of  $1,  nor  to  any  charge  for  entering  the 
order,  but  may  charge  60  eents  for  entering  a  judgment  (Tiltapaugh  agt.  JHck^  8 
JIow,  33.)  Where  at  the  circuit  a  verdict  ia  directed  for  the  plaintiff  subject  to  the 
opinion  of  the  court  at  general  ierm,  the  plaintiff  on  a  case  made  and  decided  In  hia 
favor  is  entitled  to  a  trial  fee  of  an  issue  of  law  ($15).  Such  being  a  calendar  cause, 
the  prinier^s/ee  for  the  case  and  pointi  (as  required  by  rule  46)  is  a  proper  disburse- 
ment charge  for  the  plainti£r~4d8o  the  clerk*s  fee  ($1)  is  allowable.  (  WUeox  agt 
CurtigSf  10  How.  91.)  It  is  no  ground  for  the  re-adjustment  of  costs,  that  the  clerk 
before  whom  they  are  adjusted  refVises  to  allow  60  cents  for  entering  the  judgment 
This  fee  belongs  to  him,  and  ho  has  a  right  to  refuse  it  {Schermerkom  agt.  Van 
Voast,  6  IIow.  468.)  The  trial  fee  ($1)  is  not  payable  till  the  cause  is  called  on  to 
be  heard.  {Maloolm  agt  Jenkins^  1  Code  R  41.)  The  fee  bill  in  the  Revised  Stat- 
utes, and  in  the  session  laws  of  1840,  must  be  deemed  repealed  by  the  Code,  so  far 
as  the  same  relate  to  the  clerks  of  courU.  The  derk's  fee  of  one  doUar^  on  every  trial, 
provided  by  the  Code,  was  obviously  intended  to  pay  the  derk  for  the  ordinary  mis- 
cellaneous services  required  of  him  in  the  progress  of  the  cause,  as  well  as  the  ser- 
vices rendered  in  court  on  the  trial,  and  must  embrace  the  service  ofptUting  Iht  cause 
on  the  calendar^  as  prescribed  by  the  old  fee-bill,  and  the  practice  of  the  courts.  The 
fee  of  putting  a  cause  on  the  calendar  was  never  a  county  charge.  It  was  a  service 
rendered  in  a  dvil  action,  and  was  always  daimed  and  paid  for  as  such.  The  Code 
imposes  no  new  duty  upon  the  derk  in  this  particular.  But  the  rules  of  the  court 
(JhUe  41)  require  the  derk  to  print  the  calendar  for  the  general  term.  This  expense 
is  clearly  a  cotMty  charge.  (People  agt  Supervisors  of  Monroe^  16  Bow.  226 ;  see 
BwmeU  agt  WestfiU,  16  Row.  430;  Tyrone,  dbc,  Co.  agt.  Schenck,  18  Bow.  276.) 

§  813.  Jieferee's  fees. 

The  fees  of  referees  shall  be  three  dollars  to  each  for  every 
day  spent  in  the  business  of  the  reference ;  but  the  parties  may 
agree  in  writing  upon  any  other  rate  of  compensation. 

IVlien  referee's  feet  allonred  as  disbursements.-— Cer^J/^ei 

copy  order  of  reference,  is  properly  taxable.  It  is  eyidence  for  the  referee,  and  his 
authority  to  act  in  case  of  objection.  The  referee^s  fees  are  properly  taxable  where 
they  are  sworn  to  have  been  paid,  by  the  general  affidayit  of  disbursements.  {ToU 
agt.  JTiomas,  16  Eow.  316.)  "Hie  fees  of  referees  shall  be  three  dollars  to  each^  for 
every  day  spent  in  the  business  of  the  reference;  but  the  parties  may  agree  in  writ' 
ing  upon  any  other  rate  of  compensation.  ( Code^  §  313.)  Therefore^  Uie  ckrky  on 
the  adjustment  of  costs  in  an  action  tried  or  heard  by  referees,  whore  no  writing 
regulating  their  fees  is  produced,  and  the  amount  of  such  fees  is  objected  to,  cannot 
allow,  to  exceed  three  dollars,  to  each  referee  for  each  day  spent  in  the  business  of 
the  reference;  and  when  the  time  aduaUy  spent  by  the  referees  (or  referee)  is  dis- 
puiedy  then  it  must  be  shown  affiarmatively  by  affidavit,  or  by  other  equally  compe- 
tent proof.    And  the  actval  presence  of  the  referee  is  required,  and  must  be  e^own 
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affirmatively,  when  hia  absence  is  nr|^  as  an  olijection  to  the  amount  of  the  fees 
claimed  by  him  on  the  adjustment  of  costs.  It  is  immaterial  what  number  of  days 
were  appointed  for  the  reference,  unless  it  be  shown  that  the  referee  attended  in  per- 
son at  the  appointed  time  and  place.  If  the  parties  in  any  case,  by  consent,  take 
testimony  before  a  person  mutually  agreed  upon  (other  than  the  referee),  there  can 
be  no  objection  to  such  a  course;  but  the  prevailing  party  cannot  be  permitted  to 
charge  for  the  services  thus  rendered  as  a  disbuzBement  in  the  cause.  The  fees  of  a 
referee  can  only  be  allowed  for  each  day  spent  by  Vie  referee  in  the  business  of  the 
reference,  and  u  the  parties  agree  to  dispense  witii  his  presence  at  the  hearing  and 
he  absents  himself,  and  the  testimony  is  taken  down  by  his  derk,  no  fees  for  such 
services,  or  of  the  referee,  can  be  allowed.    (Shtdtz  agt.  Whdtneyt  17  ffow.  471.) 

§  314.  Costs  on  postponement  of  trial 

When  an  application  shall  be  made  to  a  court  or  referees,  to 
postpone  a  trial,  the  payment  to  the  adverse  party  of  a  sum  not 
exceeding  ten  dollars,  besides  the  fees  of  witnesses,  may  be  im- 
posed, as  the  condition  of  granting  the  postponement. 

Costs  recoverable  on  postponement*— When  a  party  obtams  a 
poetpoDement  of  the  trial  to  a  subsequent  term  on  payment  of  costs,  on  the  cause 
being  moved  for  trial ;  and  on  his  omission  to  pay  the  same,  the  adverse  party  may 
insist  on  having  the  trial  proceed ;  or  he  may  waive  that  right,  and  the  court,  on 
motion,  will  compel  the  moving  party  to  pay  them.  1£,  however,  the  party  entitled 
to  receivid  such  costs,  neglect  to  apply  for  an  order  for  their  payment  without  delay 
after  the  term,  his  costs  of  the  term  will  abide  the  event  of  tiie  suit  {Btdkeiey  agt. 
Keteltaa,  2  Sand,  f  35 ;  see  Vredand  agt  Bughes,  3  Code  R,  42.)  Where  a  court  of 
common  pleas  ordered  the  trial  of  a  cause  to  be  postponed  for  the  term  on  the  de- 
fendant's application  upon  payment  of  costs  to  the  plaintiff,  within  twenty  days,  or 
that  he  have  judgment,  &c.;  heUd,  that  unless  the  costs  were  paid  pursuant  to  the 
order,  the  plaintiff  might  perfect  judgment  (Booth  agt  WhiCby,  6  Hill,  446.)  When 
a  cause  is  postponed  at  the  circuit  on  the  defendant's  motion,  the  judge  has  no 
power  to  make  a  direct  order  for  the  payment  of  costs,  but  can  only  impose  their 
payment  as  a  condition  of  granting  the  application.  If  the  cause  be  postponed  upon 
payment  of  costs,  either  for  the  day  or  for  the  entire  circuit,  and  the  defendant 
neglect  to  pay,  the  plaintiff  may  proceed  with  the  trial.  Per  Brokson,  J.  {Bayley 
.  agt  Osirom^  6  HiU^  516.)  On  putting  off  a  cause  at  the  circuit  only  ten  dollars, 
besides  witnesses'  fees,  can  be  imposed.  (Koxon  agt  Beniky,  6  Mow,  418;  see 
MitcheU  agt  WesUnieU,  6  How.  265.) 

§  815.  Costs  on  a  motion. 

Costs  may  be  allowed  on  a  motion  in  the  discretion  of  the 
court  or  judge,  not  exceeding  ten  dollars,  and  may  be  absolute  or 

directed  to  abide  the  event  of  the  action. 

AlloMrance  and  dlsallo^rance  of  motion  costs. — A  party 
will  be  charged  with  the  costs  of  a  motion^  where  otherwise  he  would  not,  if  he  asks 
costs  against  his  opponent  wiiJunU  any  foundation  for  it.  (Weeks  agt.  Souihwiek,  12 
How.  170.)  The  plaintiffs  brought  their  action  against  the  five  defendants  to  fore- 
close a  mortgage  for  $6t3.12:  there  were  no  infknt  or  absent  defendants,  and  no 
answer  or  appearance  from  any  person.  The  amount  of  costs  upon  the  entry  of 
judgment  was  $114.43,  besides  sheriff's  fees.  Thirty  dollars  of  this  amount  was 
made  up  of  motion  costs,  under  section  SI 5  of  the  Code,  as  follows:  $10  on  motion 
for  the  order  of  reference  to  compute  the  amount  due ;  $10  on  motion  for  judgment; 
and  $10  on  motion  to  confirm  report  of  sale;  which  amount  ($30)  was  directed  by 
the  several  orders  to  be  inserted  in  the  judgment.  It  was  considered  that  this  pro- 
gress in  the  way  of  costs,  under  section  315.  was  a  little  too  rapid  for  a  strict  com- 
pliance with  the  provisions  of  the  Code,  notwithstandiDg  it  says,  '*  Every  direction 
of  a  court  or  judge,  made  or  entered  in  writing,  and  not  included  in  a  judgment,  is 
denominated  an  order."    (§  400.)    And,  "An  application  for  an  order  is  a  motion." 
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(§  401.)  Th«  $S0  WB8  stricken  oot  of  the  bill  of  oonte,  with  $10  for  the  motion  to 
itrike  out  {Bourne  agt  Anthony^  13  How,  301 ;  ne  Beach  agt  Souffiworlh,  1  Code  R 
99.)  Ji  aeeme^  that  but  one  set  of  papers,  one  role  and  the  costs  of  one  motion  onlj, 
will  be  allowed  in  two  causes,  where  the  object  of  the  motions  is  alike  in  both, 
and  made  at  the  same  time.  {Eonrfager  agt.  Bomfager^  6  H<n».  13.)  In  all  mo- 
tions to  change  the  place  of  trial,  where  costs  are  asked  for  by  the  notice,  they  will 
be  allowed  to  abide  the  event.    {Norlhrop  agt  Ybm  Dueem,  3  Code  R,  140.) 

On  application  on  acconnt  of  the  f  rlTolousneM  off  the 
ant^rer,  dcc« — ^The  plaintiff  maj  also  be  allowed  the  coets  of  a  mofoon,  whether 
the  application  is  made  to  a  judge  out  of  court  or  in  court  (0<mid  agt  Carpenter,  7 
Ebvf,  97.)  The  defendant  baying  asked  for  too  much,  is  not  entitled  to  costs  of  this 
motion.  Per  Pabksr,  J.  {Penfield  agt.  WhUe^  8  How.  87.)  The  defendants  baring 
but  partially  succeeded  in  their  motion,  are  not  entitled  to  costs.  Per  Harbis,  J. 
(The  Steam  NavigaUon  Co.  agt.  Weei^  8  How,  49.)  Costs  of  the  motion  will  not  be 
allowed,  where  the  notice -of  motion  asks  for  more  than  the  party  is  entitled  to. 
(  Whipple  agt.  WUUame,  4  How.  28.)  Where  the  notice  of  motion  adcs,  in  the  slter- 
natiye,  for  two  different  modes  of  relief^  one  of  which  the  party  is  held  not  to  be  en- 
titled to,  the  costs  of  opposing  the  motion  will  be  allowed  to  the  opposite  party. 
{Smith  agt.  JbfMf,  3  Code  R  33.  The  plaintiff^  brought  their  action  against  the 
flye  defendants  to  foreclose  a  mortgage  for  $873.12 :  there  were  no  infant  or  absent 
defendants,  and  no'  answer  or  appearance  from  any  person.  The  amount  of  coeis 
upon  the  entry  of  judgment  was  $114.43,  besides  the  sheriff's  fees.  Thirty  doQare 
of  this  amount  was  made  up  of  mation  coeie^  under  section  31C  of  the  Code,  as  fol- 
lows: $10  on  motion  for  the  order  o^  reference  to  compute  the  amount  due ;  $10  on 
motion  for  judgment;  and  $10  on  moilon  to  confirm  report  of  eale ;  which  amount 
($30)  was  directed  by  the  seyeral  orders  to  be  inserted  in  the  judgment.  It  was 
considered  that  this  progress  in  the  way  of  costs^  under  section  315,  was  a  little  too 
rapid  for  a  strict  compliance  with  the  proyisions  of  the  Code,  notwithstanding  it 
says,  "  Byery  direction  of  a  court  or  judge»  made  or  entered  in  writing,  and  not  in- 
cluded in  a  judgment,  is  denominated  an  order."  (§  400.)  And,  "An  application 
for  an  order  is  a  motion.**  (§  401.)  The  $30  was  stricken  out  of  the  bill  of  costs, 
with  $10  for  the  motion  to  strike  out  (Bourne  agt  Anthony^  13  How.  301.)  "I 
shall  order  an  extra  allowance  of  $26,  but  without  costs  of  this  motion,  as  none  are 
asked  lor  in  the  notice."  Per  C.  L.  Amur,  J.  (Sor.  amd  Waek.  RR.  Co.  agt.  McCoy^ 
9  How.  341.) 

The  cofts  under  this  section  thonld  be  determined  In 
the  order. — Costs  upon  an  appeal  under  the  349th  section  of  the  amended  Code, 
must  be  goyemed  by  the  316th  section.  Such  an  appeal  is  within  the  definition  of 
a  motion  contained  m  the  401st  section.  The  eosts  are  therefore  in  the  discretion 
of  the  court  Where  none  is  awarded  upon  the  decision  of  the  appeal,  none  can  be 
allowed  on  the  appeal.  {Savage  agt.  Darrow,  4  How,  74.)  Where  the  court  direct 
that  '*  no  costs  are  allowed"  upon  granting  a  motion  in  an  interlocutory  order,  (dis- 
solying  an  injunction,)  and  the  party  in  whose  fayor  the  motion  is  granted  finally 
succeeds  in  the  suit — no  costs  can  be  allowed  him  on  the  taxation  of  the  general 
costs  in  the  cause,  for  such  motion.  The  decision  of  the  court  must  control  the 
costs,  on  such  a  motion.  They  cannot  be  included  and  taxed  em  final  costs  in  the 
cause.  The  taxing  officer  has  no  discretion  in  such  a  case.  {VanWyck  agt  Atti- 
ger,  4  How.  164.)  Costs  giyen  under  section  316  of  the  Code  upon  motions,  the 
amount  of  which  it  is  necessary  to  insert  in  the  order,  applies  only  to  collateral  mo- 
tions, such  as  a  motion  to  yacate  or  set  aside  some  proceeding,  or  for  relief  of  some 
kind,  and  whjph  are  not  in  the  direct  and  regular  progress  of  the  suit,  and  which 
are  always  in  the  discretion  of  the  court  It  is  neyer  necessary  to  specify  the  amount 
of  such  costs  in  the  orders  upon  motions  which  are  made  in  the  regular  progress  of 
the  suit,  such  as  motions  in  the  nature  of  judgment  as  in  case  of  non-suit,  non-pros, 
for  a  commission,  or  to  change  the  yenue,  ko.  In  these  the  etatule  giyes  the  costs, 
not  the  court  Except  that  in  cases  where  tiiese  motions  may  be  denied  for  some 
defect  of  papers  or  irregularity,  then  the  costs  of  denial  are  to  be  inserted  in  the 
order.  {Thomas  agt  Clark^  6  How.  376.)  The  mere  costs  of  making  or  opposing 
motion  should  be  fixed  by  the  court  {Mitchell  t^  Weetervdt^  6  How.  265.)  On 
appeals  fi^m  the  special  to  the  general  tenn,  the  2d  'subdiyision  of  section  349  of 
the  Code  (1861)  reads  as  follows:  "  Whea  it  (the  order)  grants  or  refuses  a  new 
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trial,  w  uihmiii  muiUixna  or  avennki  a  demurrer,*^  The  qtieBtion  thut  arisefl  now  is 
this :  Is  the  deoision  at  special  term,  oyerruling  a  demurrer,  an  order,  and  appealable 
as  such,  or  a  jwigm«iU^  requiring  final  judgment  to  be  entered  before  the  appeal 
can  be  brought  ?  ffetd^  that  under  this  section  an  appeal  may  be  brought  upon  the 
order,  without  entering  final  judgment.  (Ji  was  oiJiervnae  before  t?ie  amtndmenU 
See  BenOey  agt  Jemef,  4  Bow.  Pr.  R.  336 ;  King  agt  Stafford,  6  id,  30.)  Therefore, 
how  mueii  oosts  is  a  party  entitled  to  on  such  an  appeal  ?  Not  exceeding  ten  doir 
larsy  as  fixed  by  section  315.  And  this  amount  must  be  inserted  in  the  order,  other- 
wise he  can't  get  it.  (KeUit  agt.  De  Ibrrest,  6  How,  413 ;  see  Lucas  agt.  Johnson,  I 
»  Code  R.  K  S.  301 ;  Ellsworth  agt.  Gooding,  8  How.  1.)  The  amount  of  costs  upon 
interlocutory  proceedings  should  be  fixed  in  the  orders  awarding  them ;  or  some 
officer  should  be  designated  therein  to  settle  the  amount  ( Van  Schaick  sigi.  Wume, 
8  Eow.  6.) 

Costs  of  motion  to  abide  the  event.—"  Satisfied,  as  I  am,  that 
the  defendant  has  really  no  defence  to  the  action,  it  is  with  some  reluctance  that  I 
find  myself  obliged  to  deny  the  motioD,  and  although  I  ought,  perhaps,  to  award  to 
the  defendant  the  oosts  of  the  motion  absolutely,  yet,  under  the  circumstances,  I 
think  I  may  be  justified  in  directing  that  the  oosts  of  opposing  the  motion  abide  the 
event  of  the  suit.  I  shall  direct  that  the  order  be  so  entered.  Per  Habbis,  J.  {Lio' 
ingston  agt  Pinkie,  8  How,  485.)  It  was  held  in  Johnson  agt  JiUUt,  (7  Bow,  485,) 
decided  in  1853,  that  the  court  has  no  authority  to  allow  a  provision  to  be  inserted 
in  an  order,  that  the  costs  of  a  motion  to  change  the  venue  abide  the  event  of  the 
suit,  and  that  they  be  inserted  in  the  bill  of  general  costs  at  a  specified  amount,  if 
the  moving  party  is  finally  entitled  to  costs.  But  by  the  amendment  of  the  Code  in 
1857  ,it  is  provided  by  section  315  that  the  costs  "  may  be  absolute  orldirected  to  abide 
the  eoeni  of  the  action."  This  provision  is  general,  and  would  seem  to  apply  as  well  to 
motions  to  change  the  venue  as  any  other — Ed. 

Motion  costs*  hoir  collected. — ^Process  in  the  nature  of  h  fieri  facias 
(Seia.  L.  1847,  p.  390)  cannot  be  issued  to  collect  the  costs  allowed  in  an  order  made 
m  supplementary  proceedings ;  because  such  an  order  is  not  an  order  of  the  cowrL 
A  distinction  is  clearly  recognised  between  orders  made  by  the  court,  and  by  a 
judge  or  officer  out  of  court.  {Bvlsaver  agt  Wiles,  11  Bow,  446.)  Where  process 
in  the  nature  of  a  fi,  fa,  was  issued  against  several  defendants  to  collect  the  costs 
ordered  on  the  denial  of  a  motion ;  and  it  appeared  that  one  of  the  defendants  had 
died  previous  to  making  the  motion,  which  was  nowhere  noticed,  either  in  the  mo- 
tion papers  or  process  issued  (which  was  against  all) ;  held,  that  the  survivmg  defend- 
ants could  not  avail  themselves  of  the  objection,  of  such  death,  to  set  aside  the  ex- 
ecution. A  demamd  of  the  costs  ordered  on  a  motion  is  not  necessary  before  issuing 
process  in  the  nature  of  a  fieri  facias  for  their  collection.  The  Code  does  not  regu- 
late the  manner  of  collecting  such  costs.  They  are  tiierefore  collected  under  the 
act  of  1840,  which  does  not  require  a  demand.  {Lueas  agt  Johnson,  6  Bow,  121.) 
It  seems,  that  ui  such  case,  after  the  amount  is  ascertained,  collection  thereof  may 
be  enforced  by  process  in  the  nature  of  a  fi.  fa.  without  further  application  to  the 
oourt  therefor,  if  expressly  authorized  in  the  original  order.  Quere,  if  granted  con- 
ditionally ?  {MitehsU  agt  WesterveU,  6  Bow.  265.)  Whenever  there  is  an  order  direct- 
ing the  payment  of  costs,  a  process  in  the  nature  of  a  fieri  facias  may  issue  against 
the  personal  property  of  the  party  directed  to  pay  them,  ufUhoui  appUoation  to  the 
court  on  the  expiration  of  the  time  allowed  for  payment  {Wetizel  agt.  SchuUz,  13 
Bow,  191.) 

Who  are  liable  to  imprisonment— Statutes  not  repealed* 

No  person  shall  be  imprisoned  for  the  non-payment  of  interlocutory  costs,  or  for 
contempt  of  court  in  not  paying  costs,  except  attorneys,  solicitors  and  counsellors 
and  officers  of  court,  when  ordered  to  pay  costs  for  misconduct  as  such,  and  wit- 
nesses when  ordered  to  pay  costs  on  attachment  for  non-attendance.  Process  in 
the  nature  ot  Si  fieri  facias  against  personal  property  may  be  issued  for  the  collection 
of  such  costs  founded  on  such  order  of  court  {lAms  of  1847,  chap,  390,  p  491, 
§§  2,  3.)  All  orders  awarding  costs  upon  granting  or  denying  special  motions, 
stiall  specify  the  amount  of  such  costs ;  and  when  the  order  for  the  payment  of 
such  oosts,  or  any  sum  of  money  upon  special  motion,  is  not  conditional,  a  precept 
to  enforce  payment  of  such  oosts  or  sum  of  money,  may  be  issued  without  any  de* 
mand  or  appUoation  to  the  oourt    (Laws  ofjf.  T,  1840,  §  15.) 
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liriieii  itatiite  of  1S47  not  applicable.— The  act  of  November 
23d,  1847,  forbidding  the  imprisonment  of  an/  person  for  interlocutory  costs,  does 
not  apply  to  those  cases  of  contempt  where  a  party  may  be  fined  for  any  misconduct 
productive  of  an  actual  loss  or  injuiy  to  the  other  party.  {Lmng§Um  agt  I^itzgeralif 
2  Barb,  396.) 

§  316.  Costa  against  infant  plaintiff. 

When  costs  are  adjudged  against  an  infant  plaintiff,  the  guar- 
dian by  whom  he  appeared  in  the  action,  shall  be  responsible  * 
therefor,  and  payment  thereof  may  be  enforced  by  attachment 

§  817.  Costs  in  an  action  by  or  against  an  eocecutor  or  admin' 
istrator,  trustee  of  an  express  trusty  or  a  person  expressly  authorized 
by  statute  to  sue. 

In  an  action  prosecuted  or  defended  by  an  executor,  adminis- 
trator, trustee  of  an  express  trust,  or  a  person  expressly  author- 
ized by  statute,  costs  shall  be  recovered,  as  in  an  action  by  and 
against  a  person  prosecuting  or  defending  in  his  own  right,  but 
such  costs  shall  be  chargeable  only  upon  or  collected  of  the  es- 
tate, fund,  or  party  represented  unless  the  court  shall  direct  the 
same  to  be  paid  by  the  plaintiff  or  defendant,  personally,  for 
mismanagement  or  bad  faith  in  such  action  or  defence.  But 
this  section  shall  not  be  construed  to  allow  costs  against  execu- 
tors or  adminstrators,  where  they  are  now  exempted  therefrom, 
by  section  forty  one,  of  title  three,  chapter  six  of  the  second  part 
of  the  Revised  Statutes ;  and  whenever  any  claim  against  a  de- 
ceased person  shall  be  referred  pursuant  to  the  provisions  of  the 
Eevised  Statutes,  the  prevailing  party  shall  be  entitled  to  re- 
cover the  fees  of  referees  and  witnesses  and  other  necessary  dis- 
bursements, to  be  taxed  according  to  law.  And  the  court  may 
in  its  discretion,  in  the  cases  mentioned  in  this  section,  require 

the  plaintiff  to  give  security  for  costs. 

Security  in  tiie  diflcretion  of  the  court. — An  assignee,  who 
brings  an  action  to  recover  poBsession  of  property  which  has  been  seized  on  attach- 
ment at  the  suit  of  the  creditor  of  the  assignor,  will  not  be  compelled  under  this 
section  to  file  security  for  cost,  on  an  allegation  that  the  assignment  is  a  fhiud  upon 
creditors,  and  the  assignor  is  a  party  to  the  fraud,  unless  there  be  such  evidence  of 
the  truth  of  the  allegation  as  renders  it  highly  probable  that  the  allegation  is  in  ac- 
cordance with  the  facts  of  the  case.  Under  this  section,  it  is  entirely  in  the  discre- 
tion of  the  court,  in  all  cases,  whether  security  shall  be  filed  or  not  {Shtpard  agt. 
Burt,  3  Duer,  645.)  Security  for  costs  cannot  be  required  of  an  executor,  adminis- 
trator, or  trustee  under  section  317  of  the  Code,  merely  upon  the  ground  that  the 
estate  which  he  represents  is  insolvent.  The  power  given  to  the  court  of  requiring 
security  under  this  section  is  strictly  discretionary.    {Darby  agt.  Condiiy  1  Buer,  599.) 

'When  plaintiff  a  receiver  not  liable  for  costs*-— Where  a 
plaintiff,  as  rec^iver^  prosecutes  an  action  In  good  &ith,  he  is  not  liable  for  costs  for 
not  proceeding  to  trial  where  a  good  reason  is  shown  for  not  trying  in  pursuance  of 
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a  notioe  or  stiptdation.  A  Feceiver,  in  snch  caee.  stands  on  the  same  footing  as  an 
executor  or  administrator  prosecuting  in  behalf  of  an  estate.  {SL  John  agt  Denison, 
9  Mow.  343.) 

When  costs  may  be  recovered  of  the  estate  of  a  deceased 
defendant*-— Where  a  defendant,  in  an  action  on  contract,  dies  pending  the  ac- 
tion, and  it  is  continued  by  order  of  the  court,  against  his  personal  representatives, 
tiie  plaintiff  will  recover  costs  against  the  estate  of  the  deceased  defendant,  if  the 
verdict  be  one  which  would  have  entitled  him  to  recover  costs  of  such  defendant 
had  he  lived.  (Berudiet  agt.  Caffe,  3  Dimt,  669 ;  eee  Curtis  agt  DuUon^  4  Sand. 
*l  19.)  But  where  an  action  is  commenced  against  a  defendant,  and  pendente  liUy  he  dies 
and  his  administrators  are  substituted  defendants,  and  the  action  is  continued  under 
the  Oode,  without  anj  presentment  of  the  claim  to  the  defendants,  or  offer  to  refer 
under  the  Revised  Statutes,  the  plaintiff  cannot  recover  cosUy  if  he  succeeds  in  the 
actioD.    (McCann  agt.  BradUye,  16  Hovf,  19.) 

Action  by  a  general  assignee  for  benefit  of  creditors*— 

A  general  assignee,  for  the  benefit  of  creditors,  is  a  trustee  of  an  excess  trust.  If 
he  fails,  in  an  action  brought  by  him  as  such  assignee,  to  recover  a  debt  claimed  to 
be  owing  from  the  defendant  to  his  assignor,  he  cannot  be  charged  personallj  for 
the  oosta,  unless  the  court  so  specially  orders,  on  the  ground  of  his  mismanagement 
or  bad  faith  in  such  action.  The  costs  are  chargeable  upon  and  collectable  out  of  the 
assigned  estate.  The  same  rule  of  liability  for  costs  applies  to  him  that  is  applicable 
to  executors  or  administrators.  It  is  not  bad  faith  to  prosecute  a  suit  against  the 
only  responsible  debtor  of  the  assignor,  without  having  funds  to  pay  the  costs  of  it, 
if  unsuccessful,  if  the  plaintiff  believes,  and  has  good  reason  to  believe,  that  he  is 
justly  entitled  to  recover.  (Cunningham  agl.  M* Gregory  12  JSbw.  305;  S.  C,  6 
JDuer,  649.) 

lOEotion  for  costs  against  executors,  l>ef ore  vrfaom  made* 

In  an  action  in  the  supreme  court,  whore  a  motion  for  oosts  against  executors  or 
administrators  is  made  at  a  term  of  the  court  not  held  by  the  same  judge  before 
whom  the  trial  was  had,  the  certificate  of  the  judge  before  whom  the  trial  was  had 
must  be  presented,  showing  what  facts  bearing  on  the  question  of  costs  appeared 
on  the  trial.  Whether,  where  the  motion  for  costs  is  made  at  a  term  held  by  the 
same  judge  who  presided  on  the  trial,  any  certificate  is  neeessary,  quere  t  (ParkhiU 
agt.  mUman^  12  Bow.  363.) 

Costs  against  legal  representatlTes  in  action  of  tort*— The 

2$gcd  r^treaentativea  of  a  deceased  plaintiff,  in  an  action  of  tort,  are  not  personally, 
nor  in  their  representative  capacity,  liable  for  costi^  either  under  the  Revised  Stat- 
utes, or  the  Code,  where  judgment  was  given  for  defendant  on  the  second  trial — 
the  suit  having  been  commenced  before  tibe  Code,  and  resulting  in  favor  of  the  plain- 
tiff on  the  first  trial,  during  his  lifetime.    {Theriot  agt  Prince^  12  Bow.  461.) 

Costs  on  tbe  ground  of  a  ref nsal  to  refer,  and  on  a  refer- 
ence.— There  is  no  reason  for  saying  that  a  defendant  (administratrix)  unreason- 
ably resisted  or  neglected  the  payment  of  a  demand  against  the  deceased's  estate, 
where  it  appeared  that  she  had  good  reason  to  suppose  there  was  a  valid  defence  to 
the  claim,  in  whole  or  a  material  part  of  it ;  and  that  probably  the  defence  interposed 
would  have  been  successful  if,  at  the  trial,  she  could  have  procured  her  witness. 
Under  such  circumstances,  it  was  her  duty  to  attempt  a  defence.  And  in  order  to 
charge  an  estate  with  costs,  on  the  ground  of  a  refusal  to  refer  a  claim,  it  must  ap- 
pear affirmatively  that  there  was  a  refusal  by  the  legal  representative  to  refer. 
Where  the  claimant  said  to  the  administratrix,  on  presenting  his  account,  "I  don't 
want  any  trouble  about  it,  as  we  have  always  been  good  ftiends,  and  I  am  willing 
to  have  the  account  referred  to  some  disinterested  persons,''  and  she  replied,  '*  I 
hope  there  will  be  no  trouble  about  it ;  and  I  will  see  George  [her  son]  about  it ;" 
and  on  the  same  day  a  summons  upon  the  claim  was  put  into  the  sheriff's  handiB, 
but  not  served  until  some  fourteen  days  afterwards.  Beldj  that  it  was  natural  that 
the  administratrix  should  understand  that  a  general  leaving  out  of  the  matter  in  the 
nature  of  an  arbitration  was  intended,  instead  of  a  strict  legal  reference  under  the 
statute;  besides,  there  was,  in  fact,  no  refusdt  to  refer;  and  she  was  entitled  to  rea* 
sonable  time  after  the  demand,  to  consider  what  to  do,  and  to  take  counsel  if  neces- 
sary.   (Stq>7iens(m  agt.  Clark^  12  Bow.  282.)    Where  a  claim  against  an  estate  had, 
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in  good  fidih,  been  referred  under  the  BeTiied  Statateii  (S  iZL  iS;  89,)  end  a  lengthy 
litigation  ensued,  on  motion  bj  the  preveilmff  party  for  conilrmatkm  of  the  report 
and  for  costs — hM,  that  under  section  317  of  the  Code,  no  ooats  coold  be  aUowed. 
Fees  of  referees  and  witnesses  and  other  neoessaiy  disbursementi  were  all  that 
oould  be  had.  {Avery  agt  SfnUh,  9  JSwl  349.)  A  cbum  against  an  estate  of 
$1,000  is  not  unreasonably  resisted  by  the  administrator  where,  on  the  trial,  it  has 
been  reduced  to  $360.  To  entitle  a  party  te  oosts  of  a  trial  against  an  estate,  or  an 
executor  or  administrator,  on  the  groond  that  they  reAued  to  refer,  it  must  appear 
that'an  actmmi  or  some  ctmm  against  the  estate^  which  oould  be  supported  by 
vouchers  and  affidayiti,  was  presented  to  the  executor  or  administrator  before  xeftir 
sal  to  refer.  A  general  vague  demand  of  a  gross  sum  is  not  sufficient  iOruikshank 
agt  Oruikahank^  9  How.  350.)  A  daim  i^nst  an  estate,  cannot  be  said  to  be  un- 
reasonably resisted  by  the  administrator,  where  the  credit  was  ori^nally  giren  and 
the  amount  chai|^  to  a  third  person^  but  on  the  hearing  proved  to  be  for  the  ben- 
efit of  the  deceased.  And  again,  where  the  claim  is  reduced  in  amowU^  it  cannot  be 
said  to  be  unreasonably  resisted.  A  certificate  of  the  referees  that  the  daim  was 
unreasonably  resisted  is  no  evidence  (eee  6  ffiU,  389.)  Costs  against  an  administra- 
tor can  only  be  recovered  where  he  reAisea  to  refer,  or  where  tibe  dium  !s  unreason- 
ably resisted  or  neglected.  Where  the  agreement  to  refer  is  not  JUed  with  the  clerk 
ana  no  order  of  reference  entered,  this  oourt  does  not  become  possessed  of  the  cause. 
The  statute  in  that  particular  munt  be  complied  with  (2  R  S,  89,  g§  36  and  37.) 
{Comstock  agt  OhruiUad,  6  Bow,  77;  $ee  Fort  agt  Gooding^  9  Bani^.  388 ;  Swift  agt 
Blair^  13  Wemd,  278;  Xofutn^agt  Cole,  3  C.  R.  349;  Snyder  agt  Fotcny,  4  How. 
S17 ;  McCann  agt  Bradleye,  16  How,  79 ;  Oorham  agt  R^lty,  16  Sow,  313 ;  AkOy 
agt  Akdy,  17  How.  21.) 

Poiren  of  referees  to  deelde  qnef tlon  of  coats.— In  actions 
prosecuted  or  defended  by  an  executor  or  administrator,  a  referee,  to  whom  the 
whole  issue  or  cause  is  referred,  has  not  the  right  to  decide  the  question  of  eoatSt  or 
the  power  to  award  costs  against  the  executor  or  administrator  personally,  or  against 
the  estate  he  representa  The  power  to  grant  costs  ag^st  executors  and  adminis- 
trators, in  actions  under  the  Code,  rests  with  the  court.  Whether,  where  an  action 
against  an  administrator  is  tried  before  a  referee,  it  is  indispensably  necessary  to 
present  to  the  court  his  certificate  of  facts  aflecting  the  question  of  costs  appearing 
upon  the  trial,  on  a  motion  for  costs  against  such  administrator — pure  t  It  aeemSf 
the  better  practice  is  to  present  the  certificate  of  the  referee  on  the  motion  for  costa 
Facts,  other  than  those  appearing  on  the  trial,  are  proper  to  be  considered  in  deter- 
mining whether  costs  shall  be  recovered  against  executors  and  administrators,  i) 
eeeme,  referees,  in  actions  of  an  equHdUe  nature^  have  the  right,  and  it  is  their  duty, 
to  decide  the  questions  of  costs;  because  the  costs  in  such  actions  are  awarded  or 
withheld  upon  the  fkcts  proved  on  the  trial,  and  they  rest  in  dieerelum  of  the  court 
The  right  to  costs  against  executors  and  administrators  does  not  rest  in  the  discre- 
tion of  the  court,  but  upon  ascertained  facts.  No  costs,  in  actions  prosecuted  in  the 
supreme  court,  can  be  included  In  the  judgment  against  executors  or  administrators, 
without  leave  of  the  oourt  A  motion  (or  an  extra  allowance  as  costs,  under  section 
308  of  the  Code,  in  an  action  against  an  administrator,  is  premature,  if  made  before 
the  right  to  recover  the  ordinary  tamMe  eoate  in  the  action  has  been  determined. 
It  «8ffm«,  the  motions  for  the  ordipary  taxable  costs  in  the  action,  and  for  an  extra 
allowance  under  section  308  of  the  Code,  may  be  made  at  the  same  time,  and  upon 
the  same  papers.    {Mereereau  agt  Ryeree,  12  How.  300.) 

IPTIieii  extra  costs  irlU  be  alloired  anliist  exeeiitors«— 

Where  executors  omit  to  give  notice  to  the  creditors  of  the  testator,  to  exhibit  their 
daima,  with  the  vouchers  thereof,  no  laches  is  imputable  to  a  creditor  for  not  pre- 
senting his  account  at  an  early  day.  There  are  but  two  grounds  on  which  execu- 
tors are  char^able  with  costs,  under  section  41,  2  Revtoed  Statutes,  90;  1st  When 
the  daim  has  been  presented,  and  payment  has  been  unreasonably  resisted  or  neg- 
lected ;  2d.  When  there  has  been  a  refbsal  to  refer,  under  section  36,  the  daim 
being  disputed.  A  creditor  ought  not  to  be  required,  as  a  oondition  to  entitle  him 
to  costs,  to  ask  executors  to  refer  a  claim  after  the  latter  have  rejected  it,  as  unjust 
and  not  due.  Where  a  suit  was  brought  against  executors,  upon  a  claim  for  per- 
sonal services  rendered  the  testator,  and  the  defendants  unnecessarily  severed  in 
their  defences,  employing  three  separate  attorney^  thereby  increashig  the  labor  of 
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the  plfdntifTs*  attorney  threefold,  find  the  trial  of  the  cause  occupied  sixteen  days ; 
Tidd,  that  it  was  an  "  extraordinary  case/'  Justifying  an  extra  allowance  under  sec- 
tion 308  of  the  Code.  {Fori  agt.  Oooding,  9  Bcarb,  388 ;  see  Knap  agt  Curtiss^  6 
Em,  386.) 

Staf nte  on  tlie  rabjecf  of  reference  and  co9t8.~-In  such  suit, 
no  costs  shall  be  recovered  against  the  defendants ;  nor  shall  any  costs  be  recovered 
in  any  suit  at  law,  against  anv  executors  or  administrators,  to  be  levied  of  their 
property,  or  of  the  property  ox  the  deceased,  unless  it  appear  that  the  demand  on 
which  the  action  was  founded,  was  presented  within  the  time  aforesaid,  that  its  pay> 
ment  was  unreasonably  resisted  or  neglected,  or  that  the  defendant  refused  to  refer 
the  same,  pursuant  to  the  preceding  provisions ;  in  which  cSses  the  court  may  di- 
rect such  costs  to  be  levied  of  the  property  of  the  defendants,  or  of  the  deceased,  as 
Bhdl  be  just,  having  reference  to  the  facts  that  appeared  on  the  trial.  If  the  action 
be  brought  in  the  supreme  court,  such  facts  shaU  be  certified  by  the  judge,  before 
whom  the  trial  shall  have  been  had.    (2  R,  5.,  4  ed,  275,  §  46.) 

When  duty  of  administrator,  dec.,  to  defend.— There  is  no 

reason  for  saying  that  a  defendant  (administratrix)  unraeflonably  resisted  or  neglected 
the  }>ayment  of  a  demand  against  the  deceased's  estate,  where  it  appeared  that  she 
had  good  reason  to  suppose  there  was  a  valid  defence  to  the  daim,  in  whole  or  a 
material  part  of  it;  and  that  probably  the  defence  interposed  would  have  been  sue- 
eessAil  if|  at  the  trial,  she  could  have  procured  her  witness.  Under  such  circum- 
stances it  was  her  duty  to  attempt  a  defence.  And  in  order  to  charge  an  estate 
with  costs,  on  the  ground  of  a  refusal  to  refer  a  claim,  it  must  appear  affirmatively 
that  there  was  a  refuaal  by  the  legal  representative  to  refer.  Where  the  claimant 
said  to  the  administratrix,  on  presenting  his  account,  "I  don't  want  any  trouble 
about  it,  as  we  have  always  been  good  friends,  and  I  am  willing  to  have  the  account 
referred  to  some  disinterested  persons,"  and  she  replied,  "  I  hope  there  will  be  no 
trouble  about  it;  and  I  will  see  George  [her  son]  about  it ;"  and  on  the  same  day  a 
summons  upon  the  daim  was  put  into  the  sheriff's  hands,  but  not  served  until  some 
fourteen  days  afterwards.  Hdd,  that  it  was  natural  that  the  administratrix  should 
understand  that  a  general  leaving  out  of  the  matter  in  the  nature  of  an  arbitration 
was  intended,  inst^  of  a  strict  legal  reference  under  the  statute ;  besides,  there 
was,  in  facty  no  rtfiuai  to  refer;  and  she  was  entitled  to  a  reasonable  time  afVer  the 
demand,  to  consider  what  to  do,  and  to  take  counsel  if  necessary.  (Stephenson  agt. 
CUvrh,  12  How,  282.)  An  execiUor  (or  administrator)  stands  in  the  position  of  a 
truffee,  not  as  a  debtor,  in  respect  to  the  creditors  of  the  estate.  And  like  all  trus- 
tees where  the  names  of  the  oMtuis  que  trust  are  not  given  in  the  deed,  he  is  bound 
to  exercise  the  utmost  care  and  circumspection  before  he  accepts  a  daim  as  entitled 
to  payment  from  the  estate,  and  the  law  will  afford  him  all  reasonable  means  for  so 
doing.  He  cannot  be  coerced  to  pay  debts  short  of  a  year  &om  the  time  of  granting 
the  letters,  because  the  various  statutory  provisions  made  for  the  protection  of  tlie 
estate,  cannot  be  executed  short  of  that  time.  The  remedies  of  the  creditor,  in  the 
meantime,  however,  are  not  absolutely  suspended :  he  may  prosecute  his  action, 
but  he  must  do  so  at  his  own  costs  and  expense,  and  not  at  the  costs  and  expense 
of  the  estate,  unless  he  can  show  that  the  executor  has  been  guilty  of  some  laches 
or  illegal  act  in  regard  to  the  adjustment  of  his  claim.  To  entitle  a  plaintiff  to  charge 
an  executor  (defendant)  with  the  costs  of  the  action,  he  must  establish  to  the  satis- 
fiMJtion  of  the  court,  Ist  That  the  demand  was  unreasonably  neglected;  or,  2d. 
That  it  was  unreasonably  resisted ;  or,  3d.  That  the  defendant  refused  to  refer  the 
matter  in  controversy  to  three  disinterested  persons,  pursuant  to  the  provisions  of 
section  36  of  the  Revised  Statutes.  In  this  case,  Jield,  that  it  was  a  complete  an- 
swer, (as  it  would  be  in  any  case,)  to  any  suggestion  of  unreasonable  negkct  on  the 
part  of  the  executor,  that  the  demand  was  exhibited  to  him  just  thirty-four  days 
from  the  time  of  issuing  the  letters,  and  was  prosecuted  just  fifteen  days  after 
its  presentation,  and  especially  as  the  first  item  was  rather  an  unusual  one  in  an 
account  cuirent,  and  not  calculated  to  bespeak  the  confidence  of  the  executor,  and 
assure  him  of  its  entire  accuracy,  to  wit:  '*  $5,000  for  personal  services  as  a  nurse." 
The  executor  being  prosecuted  with  indecent  haste,  and  before  he  had  time  to  turn 
round,  had  no  alternative  but  resistance ;  to  resist  to  the  utmost  was  manifestly  his 
duty,  and  a  suggestion  of  unreasonable  resistance  could  not  be  supported,  although 
the  referees  in  their  report  of  the  trial  of  the  cause  certified  that  the  claim  was  un- 
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reasonablj  resisted.  As  to  that  matter,  the  referees  entered  into  a  proyince  which 
had  not  been  assigned  to  them.  Besides,  it  has  been  settled  bj  a  series  of  decisions 
in  this  court,  that  when  a  claim  against  the  estate  is  materially  reduced  upon  the 
trial,  (as  this  was,  orer  $2,000,)  the  resistance  offered  by  the  executor  is  not  imrea- 
sonable.  Before  a  claim  can  be  rtferrtd^  and  before  there  is  any  cause  for  its  refer- 
ence, it  must  have  been  disputed  or  rejected,  and  until  the  latter  occurrence  the 
claim  is  not  in  a  condition  to  propose  a  reference.  A  rejection  of  the  claim,  there- 
fore, is  not  equivalent  to  a  refusal  to  refer.  They  are  different  and  independent  acts. 
The  propositioD  to  refer  must  proceed  from  the  claimant  after  his  claim  has  been  re- 
jected ;  and  unless  such  proposition  appears  affirmatively,  he  is  not  entitled  to  costs 
against  the  executor  personally,  or  against  the  estate.  (Buckhoui  agt  Ewit^  16  How. 
407.     See  alao  Ptoude  agt.  Whiion,  15  Bow.  304 ;  Sands  agt  Craft,  18  Mow.  438.) 

Co§t§  on  appeal  from  surrogate  appointinn;  administra- 
tors*— ^Appeals  to  the  supreme  court  from  the  decrees  or  orders  of  surrc^tes  are 
left  to  be  governed  by  the  law  in  force  previous  to  the  Code,  as  well  in  respect  to 
costs  and  fees  as  in  other  particulars.  The  supreme  court,  therefore,  has  the  power 
to  award  costs  against  either  party;  and  the  costs  are  to  bo  regulated  by  the  fee 
bill  applicable  to  the  fonner  court  of  chancery.  Such  costs  may  be  taxed  by  any 
justice  of  the  supreme  court,  at  any  place  within  the  state.  The  application  to  baye 
them  taxed  is  not  an  application  for  an  order,  within  the  meaning  of  section  401  of 
the  Code.  It  is  not,  therefore,  a  motion;  and  may  be  made  without  the  limits  8pe> 
cified  in  that  section.  An  appeal  from  an  order  of  a  surrogate,  appointing  an  ad- 
ministrator, is  a  ealendar  cause,  and  should  be  so  treated  in  the  taxation  of  costs. 
From  an  order  of  a  surrogate  appointing  an  administrator,  separate  appeals  should 
not  be  brought  by  parties  opposing  such  appointment^  as  next  of  kin,  whose  inter- 
ests and  rights  are  the  same.  Where  several  parties  to  a  proceeding  before  a  sur- 
rogate appeal  by  different  attorneys  who  are  partners,  they  are  entitled  to  only  a 
single  bill  of  costs.  The  fact  that  the  appellate  court  decides,  in  each  appeal,  that 
the  order  appealed  from  shall  be  reversed  with  costs,  will  not  prevent  the  applica- 
tion of  this  rule.  It  is  erroneous  to  charge  for  printed  copies  of  the  case  and  points, 
furnished  the  court  and  served  upon  the  opposite  party,  on  appeal,  by  the  folio. 
The  rule  of  the  court,  requiring  the  papers  which  are  to  be  used  at  a  general  tenn 
in  calendar  causes  to  be  printed,  renders  the  expense  of  printing  a  necessary  dis- 
bursement, within  section  20  of  2  Revised  Statutes,  page  633 ;  and  the  party  is  con- 
fined to  that  mode  of  compensation.    (BrodMoy  agt.  JeweU,  16  Barb.  590.) 

Charging  e<Mts  against  one  of  tmro  executors.— When  two 

persons  sue  as  executors,  and  fail  in  the  action,  one  of  them  cannot  be  charged  with 
costs,  on  the  ground  that  he  was  beneficiaUy  interested  in  the  recovery  in  right  of 
his  wife.    (Finley  agt  Jotua,  6  Barb.  229.) 

On  defence  of  statute  of  limitations  by  execntors.— Where 

a  creditor  institutes  proceedings  before  a  surrogate,  to  compel  payment  of  his  de- 
mand, if  the  executors  or  administrators  seek  to  avail  themselves  of  the  statute  of 
limitations,  they  must  state  such  defence  in  time  to  enable  the  creditor  to  meet  it 
by  proof  It  is  too  late  to  do  so  when  the  cause  is  submitted  on  written  points,  after 
the  evidence  is  closed.  In  such  proceedings  before  a  surrogate^  the  parties  ought 
to  make  statements  of  their  claims  in  the  nature  of  pleadings,  in  order  that  the  par- 
ties may  be  apprised  of  the  questions  in  issue.  Hie  &ct  tiiat  executors  or  adminis- 
trators have  never  advertised  for  the  presenting  of  claims,  does  not  entitle  a  creditor 
to  recover  costs  in  a  stut  brought  against  them.  Costs  can  only  be  recovered  where 
the  claim  has  been  presented  and  Sie  pajrment  has  been  imreasonably  redsted  or 
neglected,  or  where  there  has  been  a  refusal  to  refer  a  disputed  claim.  (Van  Vlask 
agt.  Burroughs^  6  Barb.  341.) 

When  surrogate  to  select  referees. — ^By  the  statute  (2  R.  S.  88, 
§  36,)  in  regard  to  a  reference  of  claims  against  executors  and  administrators,  where- 
by they  are  authorized  "  to  enter  into  an  agreement  in  vniting,  with  the  claimant, 
to  refer  the  matter  in  controversy  to  three  disinterested  persons,  to  be  approved  by 
the  surrogate,"  it  was  intended  that  the  parties  should  mutuaUy  agree,  in  writing,  to 
refer  the  claim,  and  in  case  they  should  (ail  to  select  referees  for  themselves,  that  the 
selection  should  be  made  by  the  surrogate.  It  is  not  a  sufficient  compliance  with 
the  statute  for  the  executors  to  offer  to  refer  the  claim  to  three  referees  named  by 
themselves.    If  such  a  proposition  is  rejected,  and  it  is  proposed  by  the  claimant 
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■  that  the  parties  appear  before  the  surrogate,  for  the  purpose  of  haying  referees 

^  selected,  it  is  the  duty  of  the  executors  to  accept  suco  offer,  to  save  wem  from 

*  the  payment  of  costs.    {Gorham  agt  JtipUy,  Id  How,  818.) 

HThere  defendant  dies  pendente  lite,  and  action  con- 

I  tinned* — Where  action  is  commenced  against  a  defendant,  4vad  pendente  lite  he 

dies,  and  his  administrators  are  snbstitated  defendants,  and  the  action  is  continued 
under  the  Code,  without  any  presentment  of  the  claim  to  the  defendants,  or  offer 
to  refer  under  tlie  Rerlsed  Statutes,  the  plaintiff  cannot  recover  cohU^  if  he  suc- 
ceeds in  the  action.  {MeCann  agt.  Bradleys,  15  ffow.  79.)  When  an  action  is 
commenced  against  the  intestate  in  his  lifethne,  and  after  his  death  is  allowed  by 
an  order  of  the  court  to  be  continued  against  his  administrators,  in  pursuance  of 
section  121  of  the  Code,  the  administrators  are  liable  for  costs,  without  any  appU> 
cation  to  the  court  therefor,  where  the  plaintiff  succeeds  in  the  action,  and  is  en- 
titled to  costs.     (Lemon  agt  Wood,  16  How.  285 ) 

Division  of  execnfoTS  and  administrators' commissions 
beiiveen  tliemselves* — Before  the  act  of  1849,  to  amend  the  Revised  Stat- 
utes, relative  to  commissions  to  executors  and  administrators,  the  Revised  Statutes 
g^ve  the  compensation  to  the  executortin  general  ^eniM,  without  providing  for  any^ 
apportionment  among  them  upon  equitable  principles.  Consequently,  where  there 
were  several  executors,  the  compensation  was  to  be  divided  eoually  among  them. 
This  right  to  compensation  was  a  strict  statutory  right,  not  depending  upon  any 
equities  whatever,  and  each  was  entitled  to  what  the  statute  g^ve.  And  it  is  doubt- 
ful whether  even  the  surrogate,  notwithstanding  his  plenary  jurisdiction  over  the 
whole  subject  of  the  settlement  of  estates,  had  power  to  deprive  either  of  the  ex- 
ecutors of  any  portion  of  the  compensation  to  which  he  would  be  entitled  by  the 
terms  of  the  statute.  By  the  act  of  1849,  which  now  governs  this  matter,  it  is  pro- 
vided that,  "  on  the  settlement  of  the  account  of  an  executor  or  administrator,  the 
surrogate  shall  allow  to  him  for  his  services,  and  if  there  be  more  than  one,  shall 
apportion  amons  them,  according  to  the  services  rendered  by  them  respectively, 
over  and  above  his  or  their  expenses — 1.  For  receiving  and  paying  out  all  sums  of 
money,  not  exceeding  one  thousand  dollars,  at  the  rate  of  hve  dollars  per  cent. ; 
2.  For  receiving  and  paying  any  sums  exceeding  one  thousand  dollars,  and  not 
amounting  to  five  thousand  dollars,  at  the  rate  of  two  dollars  and  fifty  cents  per 
cent. ;  8.  For  all  sums  of  above  five  thousand  dollars,  at  the  rate  of  one  dollar  per 
cent. ;  and  in  aU  cases,  such  allowance  shall  be  made  for  their  actual  and  necessary 
expenses  as  shall  appear  just  and  reasonable."  In  an  action  by  one  executor 
against  his  co-executor,  for  an  equal  proportion  of  the  executor's  commissions, 
where  the  defendant  had  received  and  paid  out  nearly  all  the  funds  of  the  estate, 
as  appeared  by  the  final  accounting  before  the  surrogate,  in  1848;  held,  that  the 
plaintiff  was  entitled  to  his  equal  half  of  such  commissions.  (  White  agt.  JBulloek, 
15  JJow,  102,  decided  in  the  court  of  appetUe.) 

See  section  308  and  note. 

§  318.  Costa  on  review  of  a  decision  of  an  inferior  court  in 
a  i*pecial  proceeding.    {Amendment  ^1862  in  italics.) 

When  the  decision  of  a  court  of  inferior  jurisdiction  in  a 
special  proceeding,  iwc^t/dJinj'  appeals  from  surrogates'^  cowrts^ 
shall  be  brought  before  the  supreme  court  for  review,  such 
proceeding  shall,  for  all  purposes  of  costs,  be  deemed  an  action 
at  issue  on  a  question  of  law,  from  the  time  the  same  shall  be 
brought  into  the  supreme  court,  and  costs  thereon  shall  be 
awarded  and  collected  in  such  manner  as  the  court  shall  direct, 
according  to  the  nature  of  the  case. 
Costs  on  appeal  from  snrrog^ate's  decrees*— The  costs  on  appeal 

from  a  surrogate's  decree  are  not  regulated  by  the  Code ;  they  most  be  taxea  ac- 
cording to  the  fee  bill  in  force  immediately  previous  to  the  1st  July,  1848.  By  sec- 
tion 471 1  a//  proceedings  upon  appeals  from  surrogate's  courts  .are  entirely  excluded 
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from  the  operation  of  any  of  the  provisions  in  the  Code ;  they  must  be  goremed  by 
other  statutes.  {Sherman  agt.  Youn^a,  6  How.  818.)  It  seenUt  that  on  a  snmmary 
proceeding  to  compel  a  party  to  support  a  relative,  {IR.S.  614,)  the  court  of  ses* 
sions  is  not  bound  to  hear  evidence  offered  to  show  that  the  indigent  person  has  a 
plausible  ground  for  an  action,  by  reason  of  his  farm  having  been  obtained  from 
him  by  fraud.  Such  a  proceeding  is  within  section  818  of  the  Code  allowing  costs 
in  the  supreme  court,  when  brought  ^there  for  review.  {HavUand  agt.  White,  7 
How.  154.)  On  an  appeal  from  the  decree  of  a  surrogate,  admitting  or  rejecting  a 
will  to  probate,  the  supreme  court  have  no  inherent  power  to  award  costs,  out  must 
follow  the  directions  of  the  statute  in  reference  thereto.  Therefore,  on  appeal  from 
a  decision  of  the  surroj^ate  admitting  a  will  to  probate,  followed  by  a  reversal  upon 
a  question  of  fact,  remitting  the  question  at  issue  to  a  jury  for  a  new  trial,  is  but  a 
single  stage  of  the  proceedings  in  the  cause,  and  the  court  cannot  ahsolutety  award 
costs  to  the  appellant,  upon  such  reversal  The  costs  of  the  appellant  in  such  case 
must  depend  upon  the  fi^al  determination  of  the  question  in  controversy.  And 
where  the  appellant  succeeds  in  reversing  the  decree  of  the  surrogate  upon  a  ques- 
tion of  fact,  but  fails  on  a  new  trial  to  impeach  the  validity  or  execution  of  the  will, 
he  has  no  right  to  costs,  but  should  pay  costs  to  the  respondent.  And  where,  on 
appeal,  the  decision  of  the  snrroeate  is  affirmed,  and  where  it  is  reversed  upon  a 
question  of  law,  then  the  court  shall  award  costs  to  be  pud  by  the  party  failing, 
or  out  of  the  estate  of  the  deceased,  as  the  court  shall  direct  (2  R.  8. 4th  ed.,  g§ 
19  and 20.)  {Van  Pelt  agt.  Van  Felt,  16  How,  299;  see  Van  VUck  agt.  Bur- 
roughs,  6  Barb,  841.) 

§§  319,  320.  Costs  in  actions  by  the  people. 

In  all  civil  actions  prosecuted  in  the  name  of  the  people  of 
this  state,  by  an  officer  duly  authorized  for  that  purpose,  the 
people  shall  be  liable  for  costs  in  the  same  cases,  and  to  the 
same  extent,  as  private  parties.  If  a  private  person  be  joined 
with  the  people  as  plaintiff,  he  shall  be  liable  in  the  first  in- 
stance for  the  defendant's  costs ;  which  shall  not  be  recovered 
of  the  people,  till  after  execution  issued  therefor  against  such 
private  party  and  returned  unsatisfied. 

§  320.  In  an  action  prosecuted  in  the  name  of  the  people  of 
this  state  for  the  recovery  of  money  or  property,  or  to  establish 
a  right  or  claim,  for  the  benefit  of  any  county,  city,  town,  vil- 
lage, corporation  or  person,  costs  awarded  against  the  plaintiff 
shall  be  a  charge  against  the  party  for  whose  benefit  the  action 
was  prosecuted,  and  not  against  the  people. 

§  321.  Costa  against  assignee  of  cause  of  action^  after  action 
h'ought. 

In  actions  in  which  the  cause  of  action  shall,  by  assignment 
after  the  commencement  of  the  action,  or  in  any  other  manneri 
become  the  property  of  a  person  not  a  party  to  the  action,  such 
person  shall  be  liable  for  the  costs,  in  the  same  manner  as  if  he 
were  a  party,  and  payment  thereof  may  be  enforced  by  attach- 
ment. 

Provisions  nnder  tiie  Revised  Siatntes.— Where  any  action 

shall  be  brought  in  the  name  of  another,  by  any  assignee  of  any  right  of  action,  or 
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by  any  person  beneflciallj  mterested  in  the  recoTery  in  sach  action,  each  aaaignee 
or  person  shall  be  liable  for  costs  in  the  same  cases  and  to  the  same  extent,  in 
which  a  plaintiff  would  be  liable.  [Modi/ied  by  eh.  390,  of  1847.]  {Code,  %  321  ; 
1  Em,  629;  18  Wend,  672;  10  id.  622.)  (2  R  3.  821,  Ath  ed.,  §  9;  Me  Schoolorafl 
agt  LcUhropf  6  Cow.  17.) 

IPrhen  party  not  of  record  liable  for  eotts.— A  party  in 
interest,  although  not  a  party  to  the  suit,  is  liable  to  oosts,  as  well  those  made 
before  as  after  Uie  aocruing  of  his  interest  {Jordan  agt  Sherwood,  10  Wend.  622.) 
Where  a  real  plaintiff  prosecuted  a  suit  against  the  defendant  for  a  penalty,  under 
the  statute,  by  virtue  of  a  parol  agreement  to  divide  the  amount,  if  successful,  with 
the  nominal  plaintiff  on  record,  and  the  defendant  succeeded ;  ?i4ld,  that  the  real 
plaintiff  was  liable  for  defendant's  costs.  (Giles  agt  ffalbert,  5  Bow,  319.)  An  ap- 
]>eal  Ues  to  this  court  from  an  order  made  by  the  supreme  court,  requiring  a  person 
beneficially  interested  in  a  recovery  sought  to  be  had  in  the  name  of  another,  to  pay 
the  costs  of  the  defendant  in  the  action.  A  person  who  brings  and  prosecutes  a 
suit  in  the  name  of  another,  under  an  agreement  with  the  nominal  party  to  cany 
on  the  suit  at  his  own  expense  and  have  a  portion  of  the  expected  recovery,  is  lia- 
ble under  2  Revised  Statutes,  619,  section  44,  for  the  oosts  recovered  against  the 
nominal  party.  It  is  no  defence  to  an  application  by  the  defendant  in  the  suit,  that 
the  person  bringing  and  prosecuting  it  in  the  name  of  another  bo  required  to  pay  hia 
costs,  that  the  agreement  under  which  such  person  brought  the  action  and  became 
interested  in  the  contemplated  recovery,  is  illegal  and  void  as  between  the  parties 
to  it  {Giles  agt  Hcdbert,  2  Kern.  32.)  A  person  bringing  an  action  in  the  name  of 
another,  is  liable  under  2  R  S.,  2d  ed,  616,  §  47,  for  the  costs  recovered  against  the 
nominal  plaintifi)  though  his  interest  in  the  demand  prosecuted  is  only  by  way  of 
mortgage  or  lien.  The  person  thus  sought  to  be  charged  may  show  by  parol  the  real 
nature  of  his  interest,  in  contradiction  of  the  terms  of  a  written  assignment  to  him, 
absolute  on  its  face.  No  third  person  can  be  subjected  to  costs  under  the  above 
statute,  whatever  may  be  the  nature  of  his  interest,  and  however  much  he  may 
have  interfered  in  the  action,  if,  in  truth,  he  is  not  chargeable  with  having  broughi 
it.  One  may  be  said  to  have  brought  (he  action,  within  the  meaning  of  the  statute^ 
who  has  retained  the  attorney  for  that  purpose,  either  individually  or  in  conjunction 
with  otjiers,  or  sanctioned  the  act  of  an  assumed  agent  in  retaining  him,  or  agreed 
to  indenmify  the  nominal  plaintiff  for  the  expenses  consequent  upon  the  retainer. 
(  Whitney  agt  Obcper,  1  SUl,  629.)  A  party  bringing  a  suit  to  recover  a  demand  in 
which  he  is  beneficially  interested,  in  the  name  of  another  person,  is  liable  for  the 
defendimt's  costSi  though  he  is  not  assignee  of  the  entire  demand.  {Bliss  agt  OtiSf 
1  Denio,  666.) 

Where  landlord  defends  In  an  ejeetment  rait.— A  landlord 
or  any  other  person  who  is  entitled  by  statute  to  be  substituted  in  the  place  of,  or 
joined  with,  &e  defendant  in  an  ejectment  suit,  who,  without  causing  himself  to  be 
made  a  party,  defends  such  suit  in  the  name  of  the  original  defendant,  and  does  not 
succeed  in  such  defence,  will  be  ordered  to  pay  the  costs  of  the  plaintiff  after  exe- 
•ution  against  the  defendant  on  the  record  has  been  returned  unsatisfied.  {Ihrmer^ 
Loan  and  Trust  Co,  agt  Kurseh,  1  Seld,  668J 

§  822.  Q}8t8  on  a  aetUement 

Upon  the  settlement,  before  judgment,  of  any  action  men- 
tioned in  section  804,  no  greater  sum  shall  be  demanded  from 
the  defendant  as  oosts,  than  at  the  rates  prescribed  by  that  sec- 
tion. 

Where  appearance  and  answers  by  separate  attorneys^ 
plaintiff  entitled  on  settlement  to  one  bill  of  costs.— When 
persons,  severally  liable,  are  united  as  defendants,  but  appear  by  different  attorneys^ 
and  answer  separately,  and  after  issue  joined,  and  after  the  action  has  been  noticed 
for  trial,  settle,  and,  as  part  of  the  terms  of  settlement,  agree  to  pay  to  the  plaintiff 
the  legal  costs  of  the  action,  the  plaintiff  is  entitled  to  only  one  bill  of  costs.  He 
cannot  have  a  Aill  biU  against  each  defendant  He  is  entitled  to  all  the  disburse- 
ments actually  made,  and  which  would  haye  been  taxable  if  the  defendants  had 
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been  sued  ieparatel7.  He  is  not  entitled  to  a  tenn  fee  for  a  term  commencing  tnb- 
sequent  to  the  settlement,  although  the  action  had  been  notieed  for  such  term,  and 
a  note  of  issue  filed,  and  a  calendar  had  been  made  for  such  tenn,  containing  inch 
action.    (LcUham  agt.  J3Im9,  13  Bow.  416.) 

IPTlieii  a  person  §iilng  en  autre  droit  not  liable  for  costs 
for  not  proceeding. — Executor  allowed  to  discoDtinue  without  costs,  on 
motion,  after  having  stipulated  to  try,  and  noticed  his  cause  for  trial,  but  omitting 
to  try  it  because  he  discovered  at  the  circuit  that  he  could  not  succeed ;  it  also  ap- 
pearing that  the  action  waa  commenced  in  good  faith.  (Purdy  agt  Purdy^  5  Oow. 
14 ;  see  St  John  agt  Dennison^  9  How.  343.)  One  who  sues  en  autre  droits  in  good 
fidth,  though  without  proper  grounds,  may  discontinue  without  costs — e.  g.,  the 
assignee  of  an  insolvent  debtor.  {Reader,  agt.  Sedy^  4  Cow.  643 ;  eee  also  Phenix 
agt.  ffm,  3  Johns.  249.) 

IPTlien  a  reply  of  discontinuance  sbonld  aver  payment 
of  costnu — ^In  all  actions  where  the  plaintiff  discantinueSf  he  must  enter  an  order 
to  that  efTect  with  the  clerk.  The  Code  has  not  changed  or  superseded  the  former 
practice  in  this  respect,  but  has  by  section  469  preserved  it.  Therefore,  where  the 
defendant  pleaded  the  pendency  of  a  former  suit  for  the  same  cause — ^the  plaintiff*! 
r^licoHon  averring  that  the  former  suit  had  been  discontinued  by  a  notice  in  writing 
served,  Ac,  was  held  defective  on  demurrer,  in  not  stating  that  an  order  of  discon- 
tinuance had  been  duly  entered.  A  reply  of  discontinuance  of  a  former  suit  wUhoui 
averring  payment  of  costs  is  good  where  it  does  not  appear  that  the  defendant  ap- 
peared in  that  suit.  Where  the  defendant  pleads  the  pendency  of  a  former  suit,  the 
plaintiff  may  discontinue,  and  his  reply  of  discontinuance  will  be  a  good  answer  to 
the  plea.  (AveriU  agt.  Pailersonf  10  How.  85.)  After  service  of  a  copy  of  the  com- 
plaint, and  no  answer  setting  up  a  counter  claim  is  put  in,  the  plaintiff  has  the  right 
to  discontinue  his  action  witbout  leave  of  the  oourt.  But  this  cannot  be  done  by 
merely  serving  a  notice  of  discontinuance ;  an  order  must  also  be  entered.  If  an 
action  is  discontinued  before  service  of  a  notice  of  appearance,  although  after  an 
actual  retainer,  the  attorney  of  the  defendant  is  not  entitled  to  anyxosts.  (S(^eneh 
agt.  Fancher,  14  How.  96 ;  see  IhUter  agt.  TaUiSy  6  Sand.  610;  Stinney  agt  RkkH,  4 
Ahb.lQ]  Ferry  9^.  Bank  of  Central  N.  Z) 

Discontinuance  Mrhere  defendant  sets  np  a  counter 
claim. — Tlie  fact  that  a  defendant  has  set  up,  in  his  answer,  a  counter  ciainif  is 
not  of  itself  sulQQcient  to  prevent  the  plaintiff  nom  discontinuing  his  action  at  any 
time  before  judgment,  on  payment  of  costs,  where  the  plaintiff  has  replied  or  de- 
murred to  the  counter  claim.  (This  seems  to  he  adverse  to  the  case  of  Cockle  agt  CTn- 
derwoodf  3  Duer^  676,  and  agrees  wiih  (he  ease  of  &  ds  R  R  R  Co.  agt  Ward,  18 
Sarh.  695.)  Where  a  defendant,  by  the  plaintiff's  discontinuance,  would  lose  bis 
remedy  on  his  counter  claim — as  a  running  of  the  statute  of  limitations,  Ac.,  the 
court,  under  its  general  power,  would  reflise  the  discontinuance.  But  there  is  no 
more  reason  to  deny  to  the  plaintiff,  since  the  Code,  the  right  to  discontinue  where 
the  defendant  has  set  up  a  counter  daim,  than  there  was  previous  to  the  €k)de,  in 
the  case  of  a  plea  or  notice  of  a  set-off.  (Rees  agt  Van  Patient  13  How.  258;  see 
Oaksmiih  agt  Sutherland^  4  Abb.  16.)  A  plaintiff  may,  before  the  time  for  replying 
has  arrived,  enter  an  ex  parte  order  dismissing  the  action  on  payment  of  cost ;  not- 
withstanding the  defendant  has  put  in  an  answer  setting  up  a  counter  daim  against 
the  phuntiff,  and  demanding  af&rmative  relief.  Otherwise,  if  the  plaintiff  has  failed 
to  reply  to  such  answer,  within  the  time  prescribed  by  law.  {The  Seaboard  and 
Roanoke  Co.  agt  Ward^  18  Barb.  696.)  Where,  in  an  action  for  a  balance  of  an 
account,  the  defendant  set  up  a  counter  elaim  for  ooets  and  services  as  an  attorney 
and  counseUor-at-law,  and  claimed  a  large  balance  due  him,  and,  after  issue  joined, 
several  years  passed  without  bringing  the  cause  to  trial,  in  consequence  of  the  ref- 
eree having  removed  fi'om  the  county,  on  motion  by  the  plaintiff  for  leave  to  discon" 
tinue  the  action,  and  in  answer,  the  defendant  lUleging  that,  if  it  was  discontinued, 
the  statute  of  limitations  would  be  a  bar  to  his  counter  claim ;  Tieldj  that  it  would  be 
unjust  to  allow  tlie  plaintiff  to  discontinue.  The  motion  was  denied,  with  costs  to 
abide  the  event,  and  leave  given  to  make  application  to  substitute  a  new  referee. 
{Van  Alen  Bgt.  Schermarhom^  14  How.  28T ;  see  Marks  agt  Baird^  1  Abb.  63.) 

HTliere  defendant  sets  up  a  former  suit  pending.— Where 

the  defendant  sets  up  in  bis  answer  in  bar,  a  former  suit  pending  for  the  same 
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cause  of  action,  the  plaintiff,  to  make  his  discontinuance  of  the  first  suit  effectual, 
and  an  answer  to  the  defendant's  plea,  must  at  least  disoontinue  hj  the  time  that 
the  issue  is  regarded  as  perfected,  and  the  cause  noticed  for  trial  in  the  second  suit. 
Otherwise,  the  defendant  wiU  be  entitled  to  judgment  as  having  sustained  his  plea 
of  a  former  suit  pending.    {Swart  agt.  Borstj  17  iow.  69.) 

IPTliere  defence  of  Infancy  interpoied.— Where  the  defence  of 
infanq/  is  set  up  hj  one  of  several  defendants,  the  plaintiff  may,  as  to  him,  discon- 
tinue unihoiU  costs^  on  application  to  the  court,  before  the  trial  (Cuyler  agt.  CoalSy 
10  How.  141.)  Where  defendants  were  minors  and  obtained  merchandise  on  credit, 
and  when  sued  interposed  the  plea  of  infaocj,  theplaintiffs  were  permitted  to  dis- 
continue without  costs.  (Van  Buren  a^.  Fort^  4  Wend.  209.)  Where  the  plaintiff 
moved  for  leave  to  discotUinue  without  costs,  the  defendant  having  put  in  an  answer . 
setting  up  the  defence  of  infancy;  ?ieldj  that  the  motion  should  luive  been  made  as 
soon  as  the  plaintiff  was  aware  of  the  defence.  Having  proceeded  and  made  costs 
after  that,  he  must  pay  them.    {St  John  agt  Sart^  16  How.  192.) 

IPThere  plaintiff  settles  mritli  some  of  several  defendants. 

In  a  suit  on  a  joint  and  several  bond  against  several  defendants  who  defend  sepa- 
rately, if  the  plaintiff  settles  the  suit  with  one  or  more  of  the  defendants  without 
the  concurrence  of  the  others,  he  is  liable  to  such  others  for  the  costs  of  the  defence, 
and  a  rule  will  be  granted  that  he  pay  such  costs,  unless  he  proceed  to  the  trial  of 
the  issues  joined  with  such  defendants  or  consent  to  judgment  of  discontinuance 
with  costs.  {Clark  agt.  Wood^  9  Wend.  485 ,-  9ee  Ibsier  agt  Bowen,  1  Code  Rep.  K 
&  236;  Bogardue  agt  RicMmyer,  3  Alib.  179.) 

In  case  of  tender  after  retainer  and  before  service  of 
process* — Where  a  tender  is  made,  after  the  creditor  has  employed  an  attorney 
to  bring  a  suit,  who  has  filed  a  declaration,  and  mailed  a  copy  to  the  sheriff,  to  be 
served,  but  before  the  same  is  served,  it  is  sufficient  for  the  debtor  to  tender  the 
amount  of  the  debt,  without  offering  to  pay  the  plaintiff's  costs;  especially  if  the 
debtor,  at  the  time  of  making  the  tender,  does  not  know,  and  is  not  informed  by  the 
creditor,  that  costs  have  been  incurred.  Mabvik,  J.,  dissented.  (HxiU  agt  PeUrs, 
T  Barb.  331.) 

Tender  after  suit  bronglit« — ^Where  the  plaintiff  brought  a  suit  upon 
a  note,  and  before  the  time  to  answer  expired,  the  defendant  tendei^  to  the  plain- 
tiff's attorney  the  amount  claimed  to  be  due  on  the  note,  principal  and  interest, 
which  he  refiised  to  receive,  on  the  ground  that  he  was  also  entitled  to  $7  costs ; 
heJd^  on  a  motion  by  defendant  to  stay  all  plaintiff's  proceedings,  and  that  the  note 
be  delivered  up^  that  the  plaintiff  was  entitled  to  such  costs,  and  the  amount  should 
have  also  been  tendered,  in  order  to  have  made  such  tender  of  any  avail  to  the  de- 
fendant {RockfeUow  agt  Weiderwax^  3  How.  382 ;  see  Weigan  agt  Held,  3  Abb. 
462.)  Whether  a  tender  can  now  be  made  after  suit  brought,  except  in  the  form  of 
an  ojfer  to  allow  judgment,  is  very  doubtful.  It  certainly  cannot  in  an  equity  suit 
Therefore,  where  the  defendant  after  service  of  the  complaint,  in  a  foreclosure  suit, 
claiming  the  whole  principal  (not  due)  and  interest,  on  default  of  payment  of  in- 
terest, paid  the  amount  of  interest  due,  into  court  upon  an  ex  parte  order  (similar 
to  the  old  practice) ;  hold,  that  he  had  mistaken  the  practice.  He  should  have  offered 
to  pay  the  interest  accrued,  and  upon  its  refusal,  and  a  reasonable  excuse  for  the 
de&ult,  have  obtained  an  order  to  stay  aU  proceedings  till  a  further  default,  if  any 
should  accrue.  {Hhwrsion  agt  Marshy  14  How.  572.)  In  a  foreclosure  suit  the 
court  will  permit  the  plaintiff!  on  receiving  his  debt  and  costs,  to  dismiss  his  suit, 
without  paying  costs  to  junior  incumbrancers,  who  have  appeared  to  protect  their 
righta  So  as  to  the  mortgagor,  personally  liable  for  the  debt,  who  has  conveyed 
the  mortgaged  premises  subject  to  its  payment  {GaUagher  agt.  Egan^  2  Sand.  742.) 
An  action  for  the  foreclosure  of  a  mortgage  belongs  to  that  class  of  cases  in  which 
costs  may  be  allowed  or  not,  in  the  discretion  of  the  court ;  but  when  allowed  the 
items  are  specified  by  the  Code,  (§  307.)  And  the  defendant  has  no  right  in  such  a 
case  to  make  and  plead  a  tender  under  the  Revised  Statutes.  Such  right  is  confined 
to  actions  at  law.  There  is  no  provision  made  for  settling  the  costs  in  those  cases 
in  which  the  i^owance  is  in  the  discretion  of  the  court  Therefore,  in  a  foreclosure 
case,  where  the  defendant  wishes  to  pay  the  mortgage  debt  and  costs  before  Judgment^ 
he  may  offer  to  pay  the  amount  due  upon  the  mortgage,  and  such  costs  as  ho  may 
think  proper,  and  upon  a  refusal  to  accept  the  amount,  he  may  apply  to  the  court 
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for  leave  to  paj  the  amount  dae,  and  such  costs  as  the  court  maj  in  its  discretion 
allow,  and  the  court  should  entertain  the  application,  and  permit  the  payment  fixing 
the  costs,  and  upon  the  payment  being  made,  order  a  discontinuance  or  stay  of  the 
action  as  may  be  proper.  As  to  extra  aUowaneej  the  Code  allows  it  upon  the  rtcovery 
ofjudgmmi  only.  But  in  a  case  of  this  kind,  the  court  must  proceed  upon  entire 
principles  of  equity.  And  as  it  is  equitable  that  the  defendant  should  be  permitted 
to  pay  and  put  an  end  to  the  action,  and  baying  no  legal  right  to  do  so  before  judg- 
ment, the  court  should  grant  his  motion  upon  equitable  terms.  Those  terms  (if  the 
court  should  allow  eosts)  would  be  the  payment  of  the  items  of  ooets,  as  specified 
in  tlie  Code,  for  particular  services,  so  &r  as  they  had  been  rendered,  and  an  extra 
allowance  or  such  portion  of  it  as  should  be  equitable  and  just  If  the  attorney  for 
the  plaintiff  and  the  defendant  settle  the  action  upon  such  terms  as  the  court  would 
direct,  suoh  settlement  will  be  valid  and  binding.  (Bartow  agt  Clevdand^  18 
Saw.  364.) 

IVhen  dltcontiiiiiaiice  4oea  not  bar  a  neir  salt.— An  action 
brought  against  a  seller  and  purchaser  (vendor  and  vendee)  of  real  estate,  to  impeach 
the  conveyance  on  the  ground  of  fraud  as  to  the  plaintiff,  and  subsequently,  with- 
out bringing  the  cause  to  trial,  an  order  is  entered  discontinuing  or  dismissing  the 
action  as  to  the  purchaser,  such  discontinuance  or  dismissal  does  not  bar  a  new  suit 
against  him  for  the  same  cause.    (Earl  agt.  CixmpbeUf  14  ffow.  330.) 

IPrhen  poor  person  not  liable  for  coits  of  former  rait. — 

Liability  for  the  costs  of  a  former  suit  shall  not  prevent  the  party  fh>m  prosecuting 
as  A  poor  person  against  the  same  defendant  (3  B.  S.,  bth  ed.,  745.)  J9e^  that  this 
statute  is  applicable  to  a  married  woman  who  prosecutes  as  a  poor  person  for  dam- 
ages for  injuries  to  her  'sq^rate  property.  Whether  a  married  woman  can  sus- 
tain an  action  for  damages  for  personal  injuries^  without  joining  her  husband  aa 
plainiifj  although  he  is  made  a  party  defendant, — quere  f  {Roberti  agt  CarlUmf  18 
Bow.  466.) 


TITLE    11. 

OF  APPEALS  IK  CIVIL  ACTIONl. 

Chapteb    L  Appeals  in  general. 

n.  Appeals  to  the  court  of  appeals. 
in.  Appeals  to  tlie  supreme  court  from  an  inferior  court, 
lY.  Appeals  in  the  supreme  court,  and  the  superior  eourt^ 
and  the  court  of  common  pleas  ofUvs  siiy  of  New- 
Torkjfrom  a  single  judge  to  &ie  general  term. 
Y.  Appeal  to  the  court  of  common  pleas  for  the  city  and 
county  of  New-Tork^  or  to  a  county  court j  from 
an  inferior  court 


Chapter  L — Appeals  in  general. 

323.   Writs  of  error  abolished^  and  appeals  svbstUuUd. 
824.  Orders  made  out  ofcourt^  how  vacated  or  modified. 
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Section  325.  Who  may  appeal. 

826.  Parties,  how  designated  on  appeal, 

327.  Appeal^  how  made, 

328.  CUrh  to  transmit  papers  to  appeUaie  court. 

529.  Intermediate  orders  affecting  the  judgment,  may  be 
reviewed  on  the  appeal. 

330.  Judgment  on  appeal. 

331.  Certain  appeals  to  he  within  two  years. 
382.   Other  appeals  within  thirty  days. 

§  S23,   Writs  of  error  abolished^  and  appeals  substituted. 

Writs  of  error  in  oivil  actions,  as  they  have  heretofore  esieted, 
are  abolished,  and  the  only  mode  of  reviewing  a  judgment,  or 
order,  in  a  civil  action,  shall  be  that  prescribed  by  tiiis  title. 

§  324.  Orders  made  out  of  courtj  how  vacated  or  m^ified. 

An  order,  made  out  of  court,  without  notice  to  the  adverse 
party,  may  be  vacated  or  modified,  without  notice,  by  the  judge 
who  made  it,  or  may  be  vacated  or  modified  on  notice,  in  the 

manner  in  which  other  motions  are  made. 

Cx  parte  orders  not  revieirable  by  anotlier  |ndge.— An 

application  to  vacate  or  modify  an  orckr  of  arrest,  when  made  to  the  judge  who 
granted  the  order,  is  a  motion  within  the  terms  of  section  401,— «n  ex  parte  motion, 
which  the  judge  can  grant  within  the  terms  of  section  324.  But  sadb.  an  applica- 
tion to  any  other  judge  must  be  made  to  (he  court,  on  notice,  in  the  same  manner  in 
which  other  motions  are  made.  The  legislature  never  intended  to  impose  upon  the 
Judges  the  duty,  or  confer  the  right,  to  review  at  chambers  each  others'  ex  parts 
orders.  (Cayuga  Co,  Bank  agt  Warfidd,  18  Bdvf,  439;  see  Bart  agt.  BuUerfield,  Z 
HiU,  456.) 

IPThere  motion  to  racate  an  order  granted  for  want  of 
Inrlsdiction  may  be  made. — A  justice  of  this  court  has  no  jurisdiction 
to  make  an  order  that  a  defendant,  in  a  judgment  in  the  eounty  court,  appear  before 
a  referee  and  make  discovery,  Ac,  in  relation  to  his  property,  where  execution  haa 
been  returned  unsatisfled,  fto.  Such  order  can  only  be  made  by  the  county  judge. 
{Code,  §  292.)  A  motion  to  vacate  such  an  order,  made  by  a  justice  of  this  courts 
may  be  made  either  to  the  Justice  who  granted  it,  or  another  (§  324).  (Blake  agt 
Locy,  6  How,  108.) 

Tacating  and  modifying  infunction  orders.— The  supreme 
court,  in  the  third  district,  at  the  last  general  term,  held  at  Albany  in  December, 
1853,  decided  that  section  324  of  the  Code  applied  as  well  to  injunction  orders  as  to 
other  orders.  That  tiie  special  provision  made  by  section  226,  was  in  addition  to 
the  powers  conferred  by  section  324,  and  not  intended  as  a  substitute  for  them, 
thus  overrulmg  Mills  agt  Thursby,  (1  Code  Bq>.  121).  The  court  thus  held  that  it 
was  competent  for  a  Judge  to  vacate  or  modify  an  injunction  order,  without  notice, 
but  that  it  was  not  the  ^stter  practice,  and  should  never  be  done  except  when,  ftom 
the  urgency  of  the  case,  it  was  neoessaxy  to  guard  against  serious  loss,  which  some- 
times might  be  occasioned  by  the  dday  incident  to  serving  notice.  (Bruce  agt.  Bd. 
and  Hudson  Canai  Co.,  8  How,  446;  see  FoOet  agt.  Weed,  3  Horn.  860.) 

Tacating  an  order  improperly  made  by  a  fndge  at  oham- 
bert« — To  get  rid  of  an  order  improperly  made  by  a  ju(^  at  chamber^  th«  reme- 
dy is  by  motion  to  the  court  to  set  is  aside.    A  Judge  al  chanxbera  has  no  power  to 
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make  an  abaoluto,  indefinite  and  eontinuing  order,  either  to  set  aside  or  stay  pro- 
ceedings. At  most  he  has  only  power  to  stay  die  proceedings  for  a  time,  as  until 
the  next  term,  or  until  a  rule  nisi  has  been  applied  for,  so  as  to  afford  an  applica- 
tion to  the  court  And  this  rale  applies  to  proceedings  supplementary  to  execution. 
The  judge  before  whom  these  proc^iedings  have  been  instituted  and  are  pending,  in- 
cluding a  couDty  judge,  has  sole  and  exclusive  jurisdiction  over  them  until  they  are 
finally  disposed  oC  No  other  judge  or  oiBoer  at  chambers  can  have  any  power  to 
come  in  and  stay  such  proceeding^  by  a  general  order,  upon  terms.  It  bebngs  to 
the  duties  of  a  Judge  sitting  as  a  court,  and  not  at  chambers.  (Bank  of  Oenesee  agt 
Spencer^  15  How.  14.)  Where  the  defendant  in  an  order  in  proceedings  supplemen- 
tary to  execution,  in  the  first  judicial  district,  was  required  to  appear  before  the  said 
justice,  (naming  hfan,)  OTon»of  (he  oiher  justices  of  the  said  supreme  couri^  and  the 
defendant  appeared  before  the  said  justice  first  named,  on  the  return  day,  and  an 
order  of  reference  was  made  without  objection  to  any  irregularity  in  the  order;  hdd, 
assuming  that  the  clause  in  the  order  to  appear  before  one  of  the  other  justices,  Ac, 
was  an  irregularity,  it  could  not  affect  the  substantial  rights  of  the  party ;  the  clause 
was  mere  surplusage;  and  especially  that  the  party  could  not  set  up  the  objection 
by  plea  or  demurrer  in  another  actioa  The  case  of  The  Kniekerboeker  Bank  (19 
Barb.  602,)  is  authority  decisive  that  the  title  of  an  order  as  made  and  entitled  at 
special  term,  while  the  judge  was  actually  engaged  in  a  trial,  in  an  interval  of  it,  is 
authorized  and  regular,  al3iough  the  order  is  one  properly  and  ordinarily  made  at 
chambers.  When  a  judge  directs  process  (attachment,  kc)  to  issue,  and  has  juris- 
diction, and  when  any  judge  of  the  same  court,  who  is  found  at  the  place  desig- 
nated, on  the  day  specified  for  appearance,  has  jurisdiction,  when  place  and  time  are 
distinctly  pointed  out  in  such  process,  the  mere  fact  that  the  party  is  to  be  brought 
before  the  Judge  when  holding  a  court  ai  special  term^  (instead  of  before  the  judge 
at  chambers,)  does  not  render  the  proceeding  or  process  void.  (Dresser  agt  Von 
P#tt,  16  How.  19.) 

Orders  to  ilioir  came*— Ordera  to  show  canes  are  not  granted  as  a  mat- 
ter of  course,  and  when  the  application  is  presented  in  the  objectionable  form  of  an 
intermedlato  restraining  daiuse,  without  security,  it  should  be  well  considered  before 
allowed.  The  Code,  as  a  general  rule,  requires  that  a  motion  shall  not  be  made 
without  a  notice  of  eight  days.  The  court  or  a  judge  have  the  power  to  prescribe 
a  shorter  time,  or  even  dispense  with  notice  altogether ;  but  this  power  is  confined 
to  exceptional  cases,  and  should  not  be  exercised  indiscriminately  on  all  occasions^ 
many  of  them  not  of  urgency,  but  only  of  urgent  parties.  An  unguarded  and  too 
free  use  of  the  it^unctUm  power  must  inevitably  lead  to  its  entire  suppression. 
(Androvetie  2^  Boime,  16  Sow.  75.) 

See  section  401,  and  note. 

§  825.   Who  may  appeal 

Any  party  aggrieyed  may  appeal  in  the  cases  prescribed  in 

this  title. 

Former  practice  on  irriU  of  error  does  not  apply«—Tbe 

former  practice  under  the  Revised  Statutes,  as  to  writs  of  error,  does  not  apply  in 
cases  of  appeal,  under  the  Code.  Under  sections  326  and  366  of  the  Code,  any  one 
of  sever^  parties  conceiving  himself  aggrieved  by  the  judgment^  may  appeal 
whether  his  co-plaintiffk  or  co-defendants  Join  in  the  appeal  or  not.  (MaUison  agt 
Jones,  9  Eow,  162 ;  see  Hwrbanks  agt  OorUeSf  1  Abb,  166 ;  Beach  agt  Gregory^  2 
Abb.  209.) 

Wbere  party  dief  after  appeal  perfected«^Where  a  party 
in  a  cause  dies  after  the  return  is  filed  in  this  court,  the  oourt,  having  obtsined 
jurisdiction,  has  the  power  to  edlow  his  legal  representativea  to  be  substituted.  U 
seems,  that  section  121  of  the  Code  does  not  apply  to  this  court  (Bastings  agt 
McKinky,  8  Bow.  176,  decided  in  the  cowri  of  appeals.) 

Application  to  dimilw  an  appeal  from  an  order  of 
■nrrogate* — ^Where  an  appeal  is  taken  firom  an  order  of  the  surrogate,  and  the 
petition  of  appeal  is  filed  within  the  tune  prescribed  by  the  rales  of  the  court  (fif- 
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teen  dajsX  an  application  to  the  court  under  the  former  (83d)  role  to  diBmiss  the 
appeal,  bj  a  party  whose  interest  is  affected  bj  the  fppeal,  but  who  has  not  been 
xn^e  a  party  to  the  petition  of  appeal,  must  be  made  upon  notice.  That  rule  only 
authorizes  an  exp<srte  application  to  be  made  to  dismiss,  where  ihepeiiUon  of  appeal 
hoe  not  been  fikd  in  time  (fifteen  days) ;  not  where  any  of  the  proper  parties  have 
been  omitted  in  the  petition.    (Sugem  a^.  Xatffrenee,  4  How,  129.) 

M on-pajmeiit  of  costs  a  bar  to  a  neiv  appeal*— The  non- 
payment  of  costs  of  the  dismissal  of  an  appeal,  is  ground  for  staying  proceedings  on 
a  second  appeal  In  the  same  cause,  until  such  costs  are  paid..  {Dreaser  agt.  Brooks^ 
5  How.  76,  decided  in  court  of  appeals.) 

Appeals  from  orders  In  marine  court*— No  appeal  lies  from 
an  ordir  made  by  a  single  justice  of  the  marine  court,  to  the  general  term  of  that 
court  The  appellate  jurisdiction  of  the  general  term  of  that  court,  is  confined  ex- 
dusiyely  U>  Jtulgments.    (BvU  agt  Frenche^  16  How.  637.) 

§  826.  Parties^  how  designated  on  appeal. 

The  partj  appealing  Bhall  be  kDown  ba  the  appellant,  and  the 
adverse  party  as  the  respondent.  But  the  title  of  the  action 
shall  not  be  changed,  in  consequence  of  the  appeal. 

§  827.  Appeal,  how  made. 

An  appeal  must  be  made  bj  the  service  of  a  notice  in  writing, 
on  the  adverse  party,  and  on  the  clerk,  with  whom  the  judgment 
or  order  appealed  from  is  entered,  stating  the  appeal  from  the 
same  or  some  specified  part  thereof.  When  a  party  shall  give 
in  good  faith,  notice  of  appeal  from  a  judgment  or  order,  and 
shall  omit  through  mistake,  to  do  any  other  act  necessary  to 
perfect  the  appeal  or  to  stay  proceedings,  the  court  may  permit 

an  amendment  on  such  terms  as  may  be  just. 

Notice  of  appeal  should  be  served  on  the  atlomej  of 
record* — Notice  of  appeal  should  be  served  on  the  aUomey  of  record  in  the  court 
below,  not  on  the  party.  The  service  of  such  notice  being  a  jurisdictional  question, 
the  party  can  take  advantage  of  it  at  any  time,  if  he  has  not  appeared  so  as  to  give 
Jurisdiction  in  the  case.  Where  such  service  was  made  upon  the  party  only  who 
had  not  appeared  so  as  to  ^ve  the  court  jurisdiction ;  TUldt  that  the  appeal  was  a 
nullity.    (Tripp  agt  De  Bow,  5  How.  114.) 

IViieii  notice  irregnlarlf  served^^The  time  of  service  of  notice 
of  appeal  under  section  327,  upon  the  cierkj  when  made  by  mail,  does  not  date  from 
the  time  of  depositing  in  the  post  oflOice.  Where  suoh  notice  was  served  on  the. 
derk  and  the  attorney  on  the  last  day  for  bringing  the  appeal,  by  depositing  in  the 
post  office,  and  was  not  received  by  either  untU  two  days  after  the  time  for  appeal- 
ing had  expired;  heldf  that  the  appeal  was  not  taken  in  time.  The  service  was 
gc^  upon  the  attorney  (§  4^S)j  but  bad  upon  the  derk.  (Crittenden  agt  Adama^  5 
How.  3X0.)  The  question  is  this,  whether  the  affidavit  and  notice  of  appeal  being 
served  on  thQ  justice  within  the  twenty  days,  but  notonlhe  respondent  wi/H  after  (his 
twenty  days  has  expired^  the  appeal  is  perfected  so  as  to  give  the  county  court  juris- 
diction? HeU  not  The  service  of  the  notice  of  appe^  on  the  respondent  within 
Uie  time,  is  not  merdy  a  directory  statute,  it  is  imperaiive.  The  section  requires 
that  certain  things  shall  be  done  within  twenty  days,  and  if  they  are  not  aU  done, 
fhere  is  no  appeal.  This  is  a  jurisdictional  question  which  can  be  taken  advantage 
of  at  any  time  where  there  is  no  positive  act  of  submission  to  the  tribunal  whose 
jurisdiction  is  questioned.  A  verbal  notice  of  appeal  given  to  the  respondent  within 
the  time  amounts  to  nothing.  It  must  be  a  notice  in  writing.  Where  there  is  a 
fkilure  to  serve  such  notice  as  required  by  tiie  Btatatey  there  can  be  no  ammdmmi 
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allowed.    There  is  nothing  to  amend,  or  amend  hj.    {Pecpk  agi  Sldndgt,  7  Eow, 
108;  «ee§S34.) 

Wbere  nndertakiBg  omIUed  to  he  served  wUb  Uie  no- 
tice of  appeal* — ^An  application  to  order  an  undertaking  on  appeal  to  be  filed 
mtncpro  hmc,  is  in  the  diacreHon  of  the  court  And  the  court  has  a  diacretion  to 
order  a  stay  of  proceedings  on  appeal  from  the  special  to  the  general  term,  where  no 
proper  undertaJcing  has  been  filed  and  senred,  even  if  it  were  neoessaiy  (nnder 
^  340,)  that  a  copy  of  the  undertaking  be  served  with  the  notice  of  the  appeal. 
(See  Code,  g§  275,  327.)  Where  it  appears  that  an  appeal  from  the  special  to  the 
general  term  is  taken  in  good  faith,  and  that  the  appeal  does  not,  upon  its  meritSi 
appear  to  be  frivolous,  although  no  proper  undertaldng  maj  have  been  filed  and 
served  with  the  notice  of  appeal,  the  court  will  allow  &e  undertaking  to  be  filed, 
and  a  copj  of  it  served  as  of  the  day  when  the  notice  was  served,  with  liberty  to 
the  respondent  to  except  to  the  sureties,  with  a  staj  of  proceedings  until  the  appeal 
be  decided.    (MUla  agt  ThwrOfy,  11  Sow,  129.) 

See  sections  332  and  341. 

§  328.  Clerk  lo  iransmii  papers  to  appeUaU  caurL 
Upon  the  appeal  allowed  by  the  lecond  and  third  chapteis  of 
this  title  being  perfected,  the  clerk  with  whom  the  notice  of  ap- 
peal is  filed  shall,  at  the  expense  of  the  appellant,  forthwith 
transmit  to  the  appellate  court  a  certified  copy  of  the  notice  of 
appeal  and  of  the  judgment  roll,  or,  if  the  appeal  be  from  an 
order  or  any  part  thereof,  a  certified  copy  of  sucli  order  and  of 
the  papers  upon  which  the  order  was  granted. 

Amendment  of  1§5§  to  tlili  section)  consists  of  the  addition  of  an 
after  the  words  "judgment  roll" 

liriien  tlie  appeal  Is  perfected.— An  appeal  is  ^^perfeeted'*  within  the 
meaning  of  the  Code,  when  the  proper  undertaking,  with  an  affidavit  of  the  sure- 
ties, has  been  executed,  and  notice  of  the  appeal  has  been  served  on  the  adverse 
party,  and  on  the  derk  with  whom  the  judgment  or  order  was  entered.  And  the 
twenty  days  and  the  forty  days  commence  running  from  that  time.  {T?u)mpaon  BgL 
Skknehard,  4  ffow.  210,  court  ofappeais.)  The  time  of  service  of  notice  of  appeal 
under  section  337,  upon  the  ekrk,  when  made  by  mail,  does  not  date  from  the  time 
of  depositing  in  the  post  office.  Where  such  notice  was  served  on  the  ol^'k  and 
the  attorney  on  the  last  day  for  bringing  the  i^peal,  by  depositing  in  the  post  offio^ 
and  was  not  received  by  either  untH  two  days  after  the  time  for  appealing  had  ex- 
pired ;  hM,  that  the  appeal  was  not  taken  in  time.  The  service  was  good  upon  the 
attorney  (§  408),  but  bad  upon  the  clerk.  (OriUenden  agt  AdamB^  6  Sow.  810.) 
Where  an  undertaking  was  executed  by  the  appellant  and  his  sureties  in  puisuanoe 
of  the  335th  seotioQ  of  the  Code,  upon  biingiDg  an  appeal,  agreeing  to  pay  **  oM 
damageSf"  &a,  but  no  agreesMnt  to  pay  coite  as  is  required  by  the  334th  section; 
JuiH  that  the  appeal  was  not  eflbctual  for- any  purpose.  (Lingley  agt  HTanisr,  8 
Bow,  363,  court  ofappeaU.) 

Deputy  clerk  may  sign  official  certlflcate.-*An  official  stat- 
ute oertiflcate  of  a  copy  of  a  paper  or  document,  signed  by  a  depuiy  clerk,  without 
stating  or  appearing  that  the  derk  vku  dbserU,  is  valid.  The  legal  presumption  is^ 
that  the  deputy  has  done  his  duty,  and  that  the  clerk  was  absent  when  the  certifi- 
cate was  signed.  (Lucoi  agt  BapM  Chwrch,  4  How,  363,  court  o/appecUe,)  The 
governor  is  authorized  to  fill  by  appointment  the  vacancy  occasioned  by  the  death 
of  a  county  clerk;  and  the  right  of  the  deputy  derk  to  discharge  the  duties  of  the 
office  ceases  when  such  appointment  is  made.    (People  agt  Snedeker^  14  N.  Y.  K  62.) 

Slight  variance  of  copy  from  original  irlll  not  avoM.— 

A  alight  variance  between  the  original  and  copies  of  papers  served,  not  calculated 
to  mislead,  will  not  avoid.  So  hM.  where  the  letters  "  L.  8."  were  omitted  in  the 
oopj ;  the  original  having  a  se^iL    (LMoa  agt  BapHei  Church,  4  Mow.  363.) 
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Appeal  broHglit  lanie  day  Jadgment  roll  filed,  good.— An 

appeal  broaght  on  the  same  daj  that  the  judgment  roll  was  filed,  bat  previous 
thereto  and  before  the  hour  for  which  the  costs  were  adjusted,  AeU  good.  (Blydei^ 
derUfwyh  agt  OoCua^  5  How.  100,  eowi  of  cgppeats.) 

Appeal  from  circuit  court,  wliere  Judgment  should  be 
certified. — In  all  cases  of  appeal  from  the  circuit  court,  the  judgment  on  the 
appeal  should  be  certified  to  the  clerk  with  whom  the  roll  is  filed,  to  be  there  en- 
tered and  dodceted.  Where  the  defendants  entered  judgment  of  non-suit  and  filed 
the  roll  in  Ulster  county,  where  the  venue  was  laid,  and  on  appeal  to  the  general 
term  at  Albanj',  judgment  was  affirmed,  and  the  defendants  entered  judgment  and 
filed  another  roll  in  Albany  county;  Ae2i,  that  the  latter  Judgment  was  irregular. 
(Andrews  agt.  J}urani,  6  How.  191.) 

Return  irben  not  made  strictly  In  time.— Unless  the  respond- 
ents can  show  some  delay  or  inconvenience  in  not  making  the  return  in  pursuance 
of  rule  2,  or  not  serving  the  cases  as  required  by  rule  7,  the  defaults  taken  under 
those  rules  should  be  relieved  against  upon  terms,  in  all  cases  where  it  appears  that 
the  appeals  are  brought  in  good  faith.  ( Waterman  agt  Wkiineyf  7  Mow.  407,  court 
of  appeals.)  Where  the  respondent  has  omitted  to  avail  himself  of  the  neglect  of 
tho  appellant  in  procuring  the  return  of  the  clerk  within  twenty  days  after  the 
appeal  was  perfected,  until  after  the  return  has  been  made,  and  has,  after  the  filing 
of  the  return,  noticed  the  cause  for  argument,  the  objection  that  the  return  was  not 
made  in  time  is  waived.  An  objection  that  the  return  does  not  contain  a  copy  of  the 
notice  of  appeal,  and  also  that  the  printed  copies  of  the  oaae  served  do  not  contain 
a  copy  of  the  notice  of  appeal,  or  a  copy  of  a  certificate  of  the  clerk  of  the  court 
below,  that  the  papers  returned  by  him  are  correct  copLas  of  the  judgment  roll,  Ac, 
are  omissions  whidi  this  court  will,  on  motion,  allow  itie  appellant  to  supply,  with- 
out dismissing  the  appeal  Where  the  record  shows  an  actual  determination  made 
at  general  term,  although  it  does  not  affirmatively  appear  that  the  case  was  brought 
there  by  appeal,  this  court  will  not  go  b^ind  the  record  to  inquire  whether  there 
was  a  judgment  at  special  term  from  which  an  appeal  had  been  taken,  but  presume 
that  the  case  was  regularly  at  general  term  by  appeal.  (Beecher  agt.  Conradtf  11 
Bow.  181,  court  of  appeals.)  Where  the  appellant  is  required,  under  the  second 
rule  of  this  court,  to  cause  the  return  to  be  filed,  he  must  see  to  it  at  his  peril  that 
the  return  is  actually  filed  in  due  time,  or  procure  an  extension  of  the  time.  An 
appeal,  regularly  dismissed  for  want  of  a  return,  will  not  be  re-instated  without  the 
appellant  establishes  a  clear  case  of  diligence  on  his  part,  and  shows  that  the  inex- 
cusable defimlt  of  the  clerk  or  an  unavoidable  accident  has  prevented  the  filing  of 
the  return  or  the  extension  of  the  time  to  file  it  {Spoore  agt  Fawnan^  15  K  F. 
JR.  620.) 

When  return  considered  Irregular.— Where  a  return  to  this 
court  contained  the  cases  made,  upon  which  the  first  two  verdicts  upon  the  trials  of 
the  feigned  issue  ordered  by  the  late  court  of  chancery,  were  set  aside,  and  new 
trials  granted,  and  all  the  evidence  embraced  in  those  cases,  in  addition  to  the  case, 
evidence  and  bill  of  exceptions  upon  the  third  trial,  in  which  a  final  decree  was 
ordered;  heid^  that  such  a  return  should  not  be  tolerated,  To  allow  it,  would  sano- 
tion  a  precedent  which  sets  all  form  and  order  at  defiance.  {Ferguson  agt.  Ihrgu- 
son^  7  Bow.  217,  court  of  appeals.)  A  demurrer  which  the  party  has  abandoned, 
like  a  pleading  wliich  has  been  amended^  is  no  longer  a  part  of  the  record,  and  will 
be  stricken  from  the  case  upon  motion.  {Brown  agt  Sar<Uoga  BR  Co.^  IS  Jf.  T. 
B,  496.) 

Bee  Rules  Court  of  Appeals. 

§  829.  Intermediate  orders  affecting  ih$  judgment^  may  be  re- 
viewed on  appeal. 

Upon  an  appeal  from  a  judgment,  the  court  may  review  anj 
intermediate  order,  inyolving  the  meriteiy  and  necenarily  affect* 
ing  the  judgment. 

An  order  striking  out  part  off  deffendant'i  ansiv^er  ap* 
pealable* — ^An  order  of  an  inferior  court  striking  out  a  part  of  the  defendant*! 
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answer,  revened  6n  appeal  fSrom  the  final  judgment  of  muh  inferior  court  {CwiUi 
agt.  Cowles,  9  ffovj.  361.) 

Au  order  irliicli  does  not  IbtoIto  the  merltt.— An  order  de- 
nying a  motion  to  stay  the  trial,  until  another  action  is  decided,  does  not  involve 
the  merits,  nor  necessarUy  affect  the  judgment,  and  is  not  the  subject  of  review. 
(James  agt.  ChalmerSy  2  Sdd.  209.)  Upon  appeal  to  the  supreme  court  at  general 
term,  upon  a  case,  from  a  judgment  at  special  term  upon  the  validity  of  a  transfer 
of  personal  property  not  accompanied  by  delivery,  and  followed  by  actual  and  con- 
tinued change  of  possession,  it  is  competent  to  that  court  to  reverse  or  affirm,  ac- 
cording to  the  conclusion  at  which  it  may  arrive  from  the  whole  evidence  upon  the 
question  of  fraud,  and  its  decision  upon  the  facts  is  not  reviewable  by  the  court  of 
appeals.  Where,  however,  the  judgment  at  special  term  is  reversed  for  error  in 
law,  a  new  trial  should  be  awarded,  unless  it  be  entirely  plain,  from  the  pleadings 
or  the  very  nature  of  the  controversy,  that  the  party  against  whom  the  reversal  is 
pronounced  cannot,  upon  any  fresh  evidence,  prevail  in  the  suit  The  improper 
refusal  of  a  new  trial  m  such  case  is  error,  reviewable  in  the  court  of  appeals ;  th^ 
question  does  not  rest  merely  in  the  discretion  of  the  supreme  court  The  case  of 
Agtor  agt  VAmoreux,  (4  Seld.  107^)  reviewed  and  explained.  (Griffin  agt  Mar- 
quardt,  17  N.  7.  R  28.) 

As  to  what  questions  involve  the  merits,  and  are  appealable  or  not,  see  sections 
11  and  333  as  to  the  court  of  appeals,  and  section  349  as  to  the  supreme  court 

§  380.  Judgment  on  appeal 

Upon  an  appeal  from  a  judgment  or  order,  the  appellate  court 
may  reverse,  affirm  or  modify  the  judgment  or  order  appealed 
from  in  the  respect  mentioned  in  the  notice  of  appeal,  and  as  to 
any  or  all  of  the  parties,  and  may,  if  necessary  or  proper,  order 
a  new  trial.  When  the  judgment  is  reversed  or  modified,  the 
appellate  court  may  make  complete  restitution  of  all  property 

and  rights  lost  by  the  erroneous  judgment 

Where  final  Jndginent  i»  given  for  appellant.— Where 

the  judgment  of  the  appellate  court  is  given  for  the  appellant  absolutely  and  finaUj, 
no  new  trial  being  ordered,  it  is  imperative  upon  the  court  to  order  restitiUion  of  aU 
the  appellant  has  losL  (Code^  §  330.)  Therefore,  in  a  case  where  the  judgments  of 
the  justice  and  the  county  court  are  reversed,  complete  restitution  cannot  be  made 
to  the  appellant,  short  of  paying  him  bis  costs  of  defending  the  action  before  the 
Justice,  and  of  prosecuting  the  appeal  before  the  county  court,  together  with  his 
costs  in  this  court  (Esius  agt  Baldwinf  9  How.  80.)  When  a  judgment  for  the 
plaintiff  in  the  marine  or  justices*  court  is  reversed  in  this  court  on  appeal,  without 
an  award  of  judgment  final  for  the  defendant  upon  the  merits,  such  reversal  is  not 
conclusive  of  the  rights  of  the  parties ;  and  in  such  case  the  costs  incurred  by  the 
defendant,  in  his  defence  in  the  court  below,  cannot  be  allowed  to  him,  and  included 
in  the  judgment  of  reversal  in  the  appellate  court  Whether  such  costs  should  be 
allowed  to  the  appellant,  (on  appeals  from  those  courts,)  when  the  appellate  court 
not  only  reverse  the  judgment,  but  also  order  a  judgment  final  for  the  appellant  upon 
the  merits,  gueret  Does  section  330  of  the  Code  apply  to  appeals  from  justices* 
courts  to  the  common  pleas?    (EUeri  agt.  Kdiy,  10  How,  392,  K  7.  Com,  Pleat) 

Judgment  off  reversal  a»  to  one  defendant  and  not  at 
to  tbe  otber. — Upon  appeal,  the  appellate  court  may  now  reverse  a  judgment 
as  to  one  of  the  defendants,  and  suffer  it  to  stand  against  another  defendant,  who 
does  not  appeal,  in  cases  in  which  a  several  judgment  against  the  defendant  not 
appealing,  would  have  been  proper  in  the  court  below.  And  where,  in  an  action  of 
iiri^  and  judgment  against  two,  one  only  appeals,  the  judgment  should  be  reversed 
as  to  the  appellant  only.  The  Code  of  Procedure  has  changed  the  former  rule  on 
this  subject.  (Oeraud  agt.  Stagg^  10  How.  869,  N.  7.  Chm.  Fleas;  see  contra^  Ibf' 
rd  agt  GaXMns^  10  Barb.  348.)  But  it  was  held  by  tbe  court  of  appeals,  in  Camp- 
Um  agt  P&Mm^  J«2y,  1663,  that  where  ^ere  are  several  defendants,  and  the  judg- 
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me&t  appealed  fh>m  is  in  their  favor,  such  judgment  may  be  affinned  aa  to  one  or 
more  of  the  dofendanta,  and  reyeried  and  a  new  trial  ordered  aa  to  the  other  defend- 
ants,  where  separate  judgments  would  hare  been  proper  in  the  court  below.  {Set 
note  (a)  Story  d^N.Y.is  ffarlem  RR  Co^  2  Seid,  86;  ite  Aitor  agt.  L'Amoream, 
4  Sdd.  107.) 

When  neir  Jwdgment  ilioald  not  be  entered.— Where  a 

judgment  entered  at  special  term  is  appealed  to  the  general  term,  and  is  there  af- 
firmed, a  newjudgmmU  should  not  be  entered.  The  simple  judgment  of  affirmance, 
with  the  award  of  costs  (if  any),  should  be  attached  to  the  original  judgment  rolL 
It  is  improper  to  enter  up  two  judgments  in  the  satM  cowri^  for  the  same  demand. 
It  seems,  that  the  old  practice  of  entering  a  new  judgment  upon  an  appeal,  will  still 
apply,  whore  the  appeal  is  brought  from  a  judgment  of  an  infarior  court  to  the  su- 
preme court.    {Eno  agt  Crooke^  6  How.  463 ;  see  Dt  Agreda  agt  Manielf  1  Abb.  130.) 

Only  »neb  parts  of  tlie  Jadgmentt  as  are  appealed  from 
eau  he  revlenred* — On  appeal,  only  such  parts  of  the  judgment  or  decree 
of  the  subordinate  court  as  are  appealed  from  can  be  reviewed.  {Keltey  agt  Wes^ 
arn.  2  Com.  600.) 

Set-off  of  Judgments* — ^Although  an  actual  set-off  \b  not  allowable  of 
one  judgment  against  another  when  the  first  is  appealed  from,  yet  the  only  effect  of 
the  appeal,  (unless  ultimately  successful,)  is  to  suspend,  and  not  to  extinguish  the 
set-off.  The  proper  remedy,  therefore,  is  a  stay  of  proceedings  until  the  issue  of  the 
appeal  can  be  known,  on  giving  the  proper  securibr.  {Terry  agt  Roberts,  16  How. 
66.)  Where  an  action  is  brought  for  the  purpose  of  setting  off  a  judgment  owned 
by  the  plaintiff,  against  a  judgment  for  costs  in  favor  of  the  defendant  against  the 
plaintiff,  the  aUomey's  ken  for  costs  on  ^e  latter  judgment  cannot  be  protected,  or 
let  in  to  obstruct  the  set-off.  It  is  otherwise  where  a  fnoUon  is  msde  to  set  off 
judgments.  In  the  latter  case,  the  courts  proceed  without  the  statute ;  but  in  the 
former  they  are  within  it  and  must  obey  it.  {MarHn  agt  KanousCf  17  JIow.  146.) 
Where  the  report  of  the  referee  was  made,  awarding  a  sum  to  the  plaintiff,  which, 
with  all  his  interest  therein,  was  assigned  to  his  attorney,  in  consideration  of  ser- 
vices rendered  by  the  attorney,  and  for  moneys  advanced  to  carry  on  the  suit,  and 
the  attorney,  en  being  substituted  as  plaintiff,  entered  judgment  in  his  own  name 
against  the  defendant,  for  the  amount  reported  due,  wiUi  the  costs  of  the  suit ;  and, 
subsequently,  the  defendant  obtained  judgment^  on  report  of  referee,  against  the 
original  plaintiff,  and  moved  to  set  off  his  judgment  against  the  former.  Held,  that 
such  set-off  could  not  be  allowed.  The  attorney  was  not  only  the  equitable  assignee 
of  the  judgment  to  the  amount  of  his  costs,  but  the  actual  assignee,  for  a  good  con- 
sideration, of  the  whole  judgment,  before  the  latter  judgment  was  obtain^  (J2^ 
eH$  agt  Carter,  11  Bow.  341.) 

§  881.  Certain  appeals  to  be  within  two  years. 

The  appeal  to  the  court  of  appeals,  under  subdivision  two  of 
section  eleven  of  this  Code,  must  be  taken  within  sixty  days 
after  written  notice  of  the  order  shall  have  been  given  to  the 
party  appealing ;  every  other  appeal  allowed  by  the  second  and 
third  chapters  of  this  title,  must  be  taken,  within  two  years  after 
the  judgment  shall  be  perfected,  by  filing  the  judgment  roll. 

Povrer  of  tlie  court  as  to  tlie  extension  off  time  to  ap- 
peal*— The  supreme  court  has  no  power  to  relieve  a  party  from  an  omission  to 
appeal  from  a  judgment  to  the  general  term  within  the  time  prescribed  by  the  stat- 
ute. Nor  should  it  attempt  to  do  so  by  ordering  the  judgment  to  be  set  aside  and 
entered  nunc  pro  ftinc.  Where  such  an  order  was  made  at  a  special  term  and  was 
confirmed  at  a  general  term,  lUld,  that  no  appeal  would  lie  from  the  same  to  the 
court  of  appeals.  {Humphrey  agt  CAam5er2at7i,  1  Kern,  274 ;  seCjiothe  same  ^ed^ 
Fry  agt.  BenneU^  16  Bow.  385  and  403.)  The  court  will  not  set  aside  a  judgment  for 
the  mere  purpose  of  relieving  a  party  from  the  loss  of  the  remedy  by  appeal,  sd- 
though  bom.  no  fault  or  neglect  on  bis  part.    {Ifarsion  agt.  Johnson^  13  How,  93.) 
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The  cotirt  has  no  anthorify  to  allow  an  appeal  to  be  brought  after  the  time  limited 
bj  statute  has  expired.  {TJie  People  agt.  Eldiridgt^  7  How.  108;  «ee,  to  the  same 
effect^  Tripp  agt.  De  Bow,  6  Emo.  114 ;  Ems  agt  Tnomcu,  5  How.  361 ;  Sherman  agt. 
WMs,  14  How.  522;  contra,  9ee  OriUendm  i^  AdanUj  S  fot9.  SIO;  Church  agt 
i^AociM,  6  JJou;.  381;  £S0«2y  agt  Prichard,  3  2>u€r,  669;  iTooM  agt  ^  E  CentralBR 
Co.,  14  JETcw.  430 ;  Toll  agt  T^^oimw,  18  How,  324.)  A  stay  of  proceedings  on  the 
judgment  does  not  extend  the  time  to  appeal    {BemmQ  agt  Bofrris,  %  C.  R.  71.) 

TFtaen  amendHient  allowed.— If  the  partj  haa  appealed  in  time, 
and  given  an  informal  notice  of  it,  the  court  maj  allow  him  to  amend  his  notice 
nunc  pro  tunc.  The  opposite  party  should  return  such  papers  with  notice  of  his  ob- 
jection, or  he  should  be  estopped  ftx>m  objecting  to  the  want  of  fi>nnal  notice'  of  ap- 
peal {Shermam  agt.  Weda^  14  How,  622  ;  Me  Fry  9^  Bennett,  16  How.  386 ;  PtopU 
agt  Tarhdi,  17  How,  120.) 

«f  ndgment  nmsC  be  entered  before  appeal  can  be  taken* 

An  appeal  from  a  judgrment  of  the  supreme  courts  reTorsing  an  order  of  a  surrogate, 
with  oosts,  is  premature,  if  brought  before  the  amount  of  costs  are  ascertained  and 
roll  filed ;  whether  a  staj  of  proceedings  is  sought  or  not  {McMahon  agt  Harrieon^ 
6  How.  360.)  But  an  appeal  brought  on  the  same  day  that  the  judgment  roU  waa 
filed,  but  previous  thereto  aod  before  the  hour  for  which  the  coats  were  adjusted, 
held  good.  {Blydmiburgh  agt  CothMl,  6  How.  200;  eee  Bradley  agt  Vam  Zani,  3  C. 
R  217.)  Where  the  amount  of  the  costt  is  kept  open,  no  notice  of  the  entry  of 
judgment  can  be  given,  which  will  limit  the  time  to  appeal  {Sherman  agt  Wdb, 
14  How.  622.) 

Appellant  may  coerce  Jndgment  roll  to  be  filed.— JETeU; 

that  the  33l8t  section  of  the  Code  should  rec^ve  the  same  oonstruotion  as  was  given 
to  the  former  statute  (2  JR,  S.  694,  §  21),  in  respect  to  the  limitation  of  bringing 
appeals.  Although  it  may  be  necessary  te  have  the  oosts  adjusted  and  roll  filed 
before  bringing  the  appeal,  the  appellant  haa  it  in  his  power  to  coerce  this  to  be 
done  in  time.    (Bank  of  Geneva  agt  Hotchkim,  6  How,  478,  eowri  of  appeaie.) 

§  332.  Other  appeals  vnthin  lliirty  days. 
The  appeal  allowed  by  the  fourth  chapter  of  this  title,  must 
be  taken  within  thirty  days  after  written  notice  of  the  judgment 

or  order  shall  have  been  given  to  the  party  appealing. 

Time  to  appeal  nnder  tlito  tectlon  contlnnes  iv^ltliont 
limit  until  the  written  notice  off  the  indgment  or  order  It 
served. — On  appeale  from  a  single  judge  to  the  general  tenn,  the  Code  (§  332) 
requires  the  appeal  to  *'  be  taken  within  thirty  days  after  written  notice  of  the  judg- 
ment or  order  ^all  have  been  given  to  the  party  appealing."  Therefore,  hdd,  that 
unless  after  the  order  is  made  or  judgment  rendered  and  entered,  or  filed  and  con- 
structively entered,  so  as  to  become  a  part  of  the  record  or  minutes  of  the  court^ 
the  party  haa  some  written  notificaiion  thereof  by  act  of  (he  prevailing  party  or  hit 
attorney,  his  time  to  appeal  continues  without  limitation.  The  party  may  acquire 
knowledge  of  the  order,  he  may  examine  it  on  the  files  of  the  court,  or  on  its  re- 
cords, or  procure  a  copy  of  it  from  the  derk,  and  for  many  purposes,  this  and  any 
actual  knowledge  of  the  order  or  judgment  will  be  notice,  but  as  a  limiiation  of  (he 
time  to  appeal,  knowledge  so  acquired  will  be  wholly  inoperative.  (Fry  agt.  Bennett, 
16  How.  403.)  Nothing  short  of  a  written  notice  of  the  judgment  eerved  upon  the 
opposite  party,  or  his  attorney,  will  limit  the  time  in  which  to  appeal.  Actual  knowl- 
edge of  the  entry  of  the  judgment,  by  the  opposite  party  or  his  attorney,  will  not  su- 
persede the  written  notice.  (Staring  agt  Jones,  13  How.  423 ;  see  Rankin  agt  Pine, 
4  Abb.  309.)  Where  there  are  several  issues  of  law  and  fact,  an  appeal  does  not  lie 
until  the  final  determination  of  all  of  them.  Nor  does  an  appeal  lie  from  the  judg- 
ment until  it  is  entered  and  perfected.  The  time  for  appealing  begins  to  run  on 
service  of  notice  of  the  entering  of  the  judgment  (BenUey  agt.  Jones,  6  How,  335.) 
A  notice  of  judgment  served  by  the  attorney,  without  being  signed  by  him  or  his 
place  of  business  mentioned,  is  a  nullity.  (J^  Ride  10.)  A  party  must  be  held  to 
strict  practice  where  he  undertakes  to  limit  the  time  to  appeal  ( Torks  agt  Peck, 
11  How,  192.) 
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Order  mult  be  entered  and  motion  papen  filed.— No  ap- 
peal will  lie  fVom  an  order  until  it  is  entered  ahd  the  motion  papers  are  filed  with 
the  clerk.  And  the  motion  papers  must  be  produced  to  the  court  upon  the  hearing. 
(Smiih  Qgt  Dodd,  3RD,  3mW^2lb't  ee$BowmmeLgt,I!arl€,3J)uer,^9l;  Sagee^. 
Moaher,  17  Mow,  367.) 

See  section  331,  and  note. 


Chapter  IL — Appeals  to  the  court  of  appeals. 

Section  888.  In  what  cases. 

884.  On  any  appeal^  securify  miLSt  be  given  to  pay  costs 

and  damages,  not  exceeding  $250,  or  deposit  made, 
unless  waived. 

885.  On  judgmefit  for  money,  security  to  stay  execution. 

886.  If  judgment  he  to  deliver  documents,  they  must  be 

deposited. 

887.  If  to  execute  conveyance,  U  must  be  executed  and 

deposited. 
838.  Security  where  judgment  is  to  deliver  property,  for 

a  sale  of  mortgaged  premises. 
889.  Stay  of  proceedings  upon  security  given. 

840.  Undertaking  may  be  in  one  instrument,  or  several, 

841.  Security  to  be  approved  and  to  justify. 

842.  Perishable  property  may  be  sold,  notwithstanding 

appeal. 
848.  Undertaking  must  be  filed. 

§  883.  In  what  cases. 

An  appeal  may  be  taken  to  the  court  of  appeals  in  the  cases 
mentioned  in  section  eleven.  When  any  of  the  courts  mentioned 
therein  shall,  at  general  term,  render  judgment  upon  a  verdict 
taken  subject  to  the  opinion  of  the  court,  the  questions  or  con- 
clusions of  law,  together  with  a  concise  statement  of  the  &cts 
upon  which  they  arose,  shall  be  prepared  by  and  under  the  di- 
rection of  the  court,  and  shall  be  filed  with  the  judgment  roll, 
and  be  deemed  a  part  thereof,  for  the  purposes  of  a  review  in 
the  court  of  appeals. 

The  provisions  of  the  last  preceding  section  shall  apply  to  any 
judgment  therein  mentioned  that  has  been  heretofore  rendered, 
and  upon  which  an  appeal  has  been  brought  and  is  now  pend- 
ing, or  upon  which  an  appeal  shall  hereafter  be  brought.    When 
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the  return  has  already  been  filed  with  the  clerk  of  the  court  of 
appeals,  such  statement  shall  be  filed  with  him,  and  be  deemed 
a  part  of  such  return. 

The  Bubject  of  appeals  to  Ihe  court  of  appeals,  has  been  pretty  toDy  considered 
under  section  11  {anie^  p.  7.)  Such  additional  esses  as  haye  arisen  since  that  sec- 
tion was  under  consideration,  with  others  not  there  mentioned,  are  presented  under 
this  section.— Sd. 


WHElf  Alt  APPEAJL  JLIfiS. 

In  cases  of  reference  nnder  a  decree,  iv^hen  report  lias 
been  confirmed* — ^Under  the  former  practice  of  the  court  of  chancery,  a  de- 
ereo  was  considered  final  which  reseryed  no  questions,  although  a  reference  was 
directed  upon  which  questions  might  arise  to  be  again  brought  before  the  court 
But  under  the  Code  such  a  decree  is  not  a  final  determination  of  the  rights  of  the 
parties,  for  the  purpose  of  an  appeal  to  the  court  of  appealsi  Such  a  decree  how- 
eyer  becomes  final  within  the  meaning  of  the  Code,  after  the  reference  has  been  had 
and  the  referees'  report  confirmed  by  the  court,  and  an  appeal  to  ttiis  court  will  then 
lie.    (Swarlhout  agt  CwHs,  4  Com,  415;  S,  0^5  Sow,  198.) 

When  payment  of  Judgment  does  not  prevent  an  ap- 
peal*— A  party  against  whom  a  judgment  has  been  rendered  in  the  court  below, 
is  not  proyented  from  appealing  to  the  court  of  appeals  by  the  fact  that  he  has  paid 
the  judgment,  unless  such  payment  was  by  way  of  compromise  and  agreement  to 
settle  the  controyersy.    Ptr  Osxdlbt,  J.    (Court  o/Appeids,  AprU,  1862.) 

Improper  refusal  to  grant  a  new  trial. — ^Where,  howeyer,  the 
Judgment  at  special  term  is  reyersed  for  error  in  law,  a  new  trial  should  be  awarded, 
unless  it  be  entirely  plain,  from  the  pleadings  or  the  yery  nature  of  the  controyersy, 
that  4he  party  against  whom  the  reyersal  is  pronounced  cannot,  upon  any  fresh  eyi- 
denoe,  preyail  m  ^e  suit  The  improper  refiisal  of  a  new  trial  in  such  case  is  error, 
reyiewable  in  the  court  of  appeals;  the  question  does  not  rest  merely  in  the  discre- 
tion of  the  supreme  court.  The  case  of  AHor  agt  LAmoreux  (4  Sdd  107),  reyiewed 
and  explained.    {Grijfin  agt  Marquardi,  17  N.  7,  R  28.) 

On  order  made  after  Judgment* — ^An  appeal  to  the  court  of 
appeals  lies  from  an  order  made  after  judgment  rendered  upon  the  striking  out  of 
an  answer  as  sham,  where  such  order  yacates  the  Judgment  upon  the  ground  that, 
by  reason  of  matter  occurring  between  the  time  of  striking  out  the  answer  and  the 
actual  entry  of  judgment,  the  plaintifi^s  cause  of  action  had  ceased  to  exist  Such 
an  order  yirtually  determines  the  action,  and  preyents  a  judgment  from  which  an 
appeal  would  lie,  within  the  second  subdiyision  of  section  11  of  the  Code.  (JBdaon 
agt.  IHUage,  17  M  F.  R  168.) 

On  a  surrogate's  decree*— A  creditor  may  appeal  from  a  decree  of 
distribution  made  by  a  surrogate,  notwithstanding  he  recetyes,  on  account  of  his 
demand,  the  amount  awarded  to  him  by  it    (Sigbie  agt  Weiikice,  14  N.  7.  R  281.) 

Exception  to  conclusion  of  Judge  on  the  triaL^On  tha 

trial  of  a  cause  before  a  judge,  a  general  exception  to  his  dedrion,  drawing  a  smgle 
conclusion  of  law  bom  an  undisputed  state  of  faeti,  is  ayaxlable  on  appeal  Where 
there  is  no  conflict  or  unoertainty  of  eyidence,  the  conclusion  to  be  drawn  from  the 
facts  proyed  is  a  question  of  law,  and  can  be  reyiewed  in  the  eoort  of  sppeals 
{Pratt  agt  Ibote,  6  SeUL  463.)  An  exception  to  the  decision  of  a  judge  on  the  trial 
admitting  testimony  objected  to,  is  not  ayaiUble  unless  material  testimony  was 
admitted  which  would  be  embraced  in  the  obJectioiL  {ffowUmd  agt  WiUettij  6 
SM  130.) 


WHE]f  Alt  APPEAI.  nom»  MOT  I.I1:. 

A  general  exception  to  Judge's  cbarge*— Where  the  genersl 
tenor  of  the  judge's  chi^ge  on  a  particular  branch  of  the  case  is  correct,  a  general 
exception  "  to  all  that  part  of  the  judge's  charge  "  raises  no  question  for  reyiew  of  • 
particular  paragraph  in  it    {OUffiddt^  K  T.  di  Harkm  RR  Co.,;14  N,  7,  R  310.) 
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Excessive  damages,  and  irelglit  of  eTfdence.— Where  a 

trial  and  general  verdict  have  been  had,  this  court  can  deal  only  with  qucfltions  of 
law  upon  exceptions  duly  taken ;  and  cannot  consider  whether  the  damages  have 
been  excessive,  or  the  verdict  against  the  weight  of  evidence.  {CHdfield  agt.  The 
If,  T.  A  Harlem  RR,  Co.,  14  N.  T.  Rep,  310.)  It  was  held  in  the  case  of  Bet-nhcurdi 
agt.  Rejisselaer  <fc  Saratoga  RR,  Co.,  (18  ffow.  427,)  that  although  the  question  of  negli- 
gence is  never  presumed  against  a  party^  but  must  be  proved,  and  is  therefore  a  pro- 
per question  for  a  jury,  yet,  when  the  testimony  is  clearly  such  as  shows  on  the  part  of 
a  plaintiff,  negligence  contributing  to  the  injury  of  which  he  complains,  or  as  shows 
the  absenoe  of  negligence  on  the  part  of  the  defendant,  the  case  is  one  in  which 
a  verdict  against  the  defendant  ought  to  be  set  aside  as  against  evidence ;  and  one 
in  which  a  non-auit  should  prevent  the  jury  from  rendering  a  verdict  which  must 
be  set  aside.  This  court  on  appeal  will  not,  on  a  question  of  feuet,  disturb  the  find- 
ing of  a  jury,  unless  clearly  against  the  weight  of  evidence.  {Hunt  agt.  Hoboken 
Land  db  Improvement  Co.,  1  HUL  161 ;  and  see  Thompeon  agt.  Wood,  1  HiU.  93; 
Murphy  agt.  Brace,  6^1 ;  Davie  agt  Allen,  3  Comet.  168:  Roberts  agi.  Carter,  28  Barb. 
461.) 

Au  objection  on  an  assignment,  that  the  debt  was  not 
assignable. — An  objection  by  the  defendant  on  the  trial  that  the  claim  for 
the  resdue  of  the  original  debt  was  not  assignable,  will  not  allow  him  to  raise  the 
question,  on  appeal  to  this  court,  whether  the  assignment,  accompanied  with  the 
verbal  agreement  shown  in  this  case,  was  void  on  the  ground  of  maintenance. 
{Durgin  agt  Ireland,  14  K  Y.  Rep.  322.) 

Review  off  a  cause  tried  by  the  court  alone.— When  an 
action  is  tried  before  the  court,  .without  a  jury,  and  a  decison  is  made  disposing  of 
the  case,  except  that  a  reference  is  directed  to  take  an  account,  and  an  order  is  en- 
tered in  conformity  to  the  decision,  an  appeal  from  such  order,  to  review  decisions 
made  at  the  trial,  will  be  dismissed;  they  can  only  be  reviewed  on  an  appeal  from 
the  judgment,  whioh  appeal  cannot  be  brought  until  the  account  has  been  taken, 
and  all  questions  arising  upon  it  have  been  disposed  of  at  special  term.  Until  then, 
the  order  entered  on  the  fiinal  decision  made  after  the  trial,  does  not  become  a 
judgment,  within  the  meaning  of  that  word  as  defined  by  the  Code.  The  ^^judg- 
ment  '*  from  which  an  appeal  may  be  taken  to  the  general  term,  means,  the  same 
thing  as  a  judgment  from  which  an  appeal  may  be  taken  to  the  court  of  appeals. 
(Lawrence  agt  The  Farmers^  Loan  &  Trust  Co,  \\  How.  67.)  To  authorize  a  review, 
by  this  court,  of  a  judgment  in  a  cause  tried  by  a  judge  without  a  jury,  there  should 
be  a  case  containing  so  much  of  the  evidence  as  is  necetaary  to  present  the  ques- 
tions raised,  the  fiicts  found  by  the  judge,  his  conclusions  of  law,  and  exceptions 
to  the  rulings  complained  of.  These  should  all  be  incorporated  in  the  case  prepared 
and  settled.  The  practice  of  referring,  in  this  case,  to  separate  papers,  making  part 
of  the  judgment  roll,  for  the  conclusions  of  fact  or  law,  or  the  exceptions,  disap- 
proved. Where  the  case,  as  settled,  contains  no  exceptions,  there  is  no  question 
for  review  by  this  court.  There  should  be  a  distinct  exception  to  each  conclusion 
of  law  complained  of.  A  general  exception  is  not  available  unless  all  the  conclu- 
sions are  erroneous.  What  the  case  prepared  and  settled  should  contain,  discussed 
and  pointed  out  by  Coxstock,  J.  (Magie  agt.  Baker,  UN.  Y.  R.  436.)  Au  appeal 
to  the  supreme  court,  at  general  term,  from  a  decision  of  a  judge  upon  a  trial  had 
before  him,  without  a  jury,  must  be  upon  a  case  containing  distinct  statements  of 
the  facts,  as  found  by  the  judge,  of  the  conclusions  of  law  propounded  by  him,  and 
of  the  several  exceptions  to  his  findings  of  fact  and  conclusions  of  law  respectively 
together  with  so  much  of  the  evidence  as  is  necessary  to  a  proper  understanding  of 
the  question  intended  to  be  raised  upon  the  appeal  It  is  not  sufficient  to  refer  to 
the  decision  of  the  judge,  as  contained  in  the  judgment  roll,  for  the  conclusions  of 
fact  and  of  law,  nor  to  any  paper  separate  fix)m,  and  not  constituting  a  p&rt  of  the 
case  for  the  exceptions  thereto.  When  an  order,  which  the  court  of  appeals  has  no 
jurisdiction  to  review,  and  the  papers  on  which  such  order  was  granted  by  the 
court  below,  are  incorporated  in  the  appeal  book,  they  will  be  stricken  out  upon 
motion.  {Smith  agt  Grant,  16  N.  Y.  R.  (90.)  The  report  of  a  referee,  or  the  de- 
daion  of  a  judge,  where  the  tria]  is  by  the  court,  for  the  purpose  of  authorizing  the 
Judgment  and  forming  a  part  of  the  record,  need  only  state,  in  general  terms,  what 
the  judgment  is  to  be,  without  any  finding  of  facts  or  statement  of  the  condusions 
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of  lav.  The  Utter  are  only  neoeiMiy  for  the  purpose  of  reyiewing  the  jQdgment, 
and  must  be  contained  in  a  caae.  The  court  of  appeals  c^not  look  for  them  else- 
where, and  will  dismise  the  appeal  on  motion,  or,  if  the  cause  is  brought  on  for  argu- 
ment, will  afBrm  the  judgment,  in  the  absence  of  a  case,  whatever  maj  appear  in 
the  report  of  the  referee  or  the  decision  of  the  judge  upon  a  trial  by  the  court  ( Oks 
agt.  Spmeer,  16  ^  T.  R.  610 ;  S,  (7.,  15  How,  435.)  Upon  a  trial  by  the  courti  of 
the  yalidity  of  an  assignment  for  the  benefit  of  creditors,  it  was  found  in  the  case,  as 
matter  of  fact,  that  the  assignment  was  made  with  intent  to  hinder,  delay  and  de- 
fraud creditors,  and  the  case  did  not  show  affirmatively  that  there  was  no  fraudu- 
lent intent  established  by  evidence  dehon  the  assignment ;  hdd^  that,  on  appeal 
the  question  is  not  brought  up  for  examination  whether  the  instrument  is  void  upon 
its  face,  by  reason  of  a  provision  contained  therein,  though  it  appears,  from  the 
opinion  of  the  judge  who  tried  the  cause,  that  his  decision  turned  upon  that  ques- 
tion.   (Ttt'M  agt  Orvw,  16  M  r.  R.  €17.) 

On  decision  on  demnrrer,  and  on  the  nieri(fl.^The  plain- 
tiff, in  an  action  to  foreclose  a  mortgage,  obtained  judgment  at  special  term  of  the 
superior  court  of  Buffalo,  upon  the  ground  of  the  frivolousness  of  a  demurrer  inter- 
posed to  the,  complaint,  and  this  order  for  judgment  was  affirmed  by  the  superior 
court  at  general  term.  The  plaintiff  then  obtained  a  computation  of  the  amount 
due  him,  and  judgment  for  a  foreclosure  and  sale,  at  the  special  term.  From  this 
judgment  and  from  the  order  at  the  general  term,  affirming  the  judgment  upon  the 
demurrer,  the  defendant  appealed  to  the  court  of  appeals.  Hddf  tlukt  such  appeal 
would  not  lie.  The  defendant  should,  after  the  final  judgment  at  the  special  term, ' 
have  appealed  therefrom  to  the  superior  court  at  general  term,  when,  in  case  of 
affirmance,  they  might  have  appealed  to  this  court  {Th6  HoUisUr  Btuik  of  Bt^fiUo 
agt  VaU,  16  K.  T.  R.  693.)  On  appeal  from  a  judgment  for  the  plaintiff  on  account 
of  the  frivolousness  of  the  demurrer  to  the  complidnt,  that  is  the  only  question  that 
can  be  reviewed.  The  extent  of  the  defendant's  liability  does  not  arise.  (  Wither- 
head  agt  AJkn^  38  Ba/rh.  661.) 

Order  aetting  aside  Judgment  and  execution.— An  order  of 
the  supreme  court,  made  at  general  term,  setting  aside  a  judgment  and  execution 
thereon  for  irregpolarity,  but  giving  no  direction  in  respect  to  the  previous  proceed* 
ings  in  the  action,  is  not  the  subject  of  an  appeal  to  the  court  of  appeals  on  the 
ground  that  it  "  determines  the  action,  and  prevents  a  judgment  from  whidi  an  ap- 
peal might  be  taken,'*  although  the  irregularity  alleged  by  the  defendant  consisted 
in  the  service  of  the  summons  in  pursuance  of  a  chamber  order,  so  that  if  he  were 
right,  DO  action  was  eve^  commenced.  The  chamber  order  not  having  been  set 
aside,  the  action  is  to  be  deemed  well  commenced  and  still  pending.  (Jon^s  agt 
Derby,  16  K  T.  R.  242.) 

Order  as  to  costs* — ^An  order  of  the  supreme  court,  at  general  term,  strik- 
ing out  of  a  judgment  the  costs  therein,  is  not  an  appealable  order  to  this  court.  It 
is  not  an  order  in  a  proceeding  after  judgment,  affirming  the  judgment,  and  based 
upon  and  assuming  its  validity.    (Thompson  agt.  BuUoekf  16  ffow,  213.) 

Judgment  upon  report  of  referee. — Judgment  upon  the  report 
of  a  referee  cannot  be  reviewed  in  the  court  of  appeals  without  a  case  being  made, 
though  the  facts  necessary  to  present  the  legal  question  intended  to  be  rused  ap- 
pear upon  the  face  of  his  report  (Turner  agt  Haighi^  16  N,  7,  R.  466.)  If  parties 
will  review  questions  of  fact  found  by  referees,  they  Qust  obtain  all  the  particulars, 
as  to  date,  Ac.,  from  the  referees.  Before  the  court  can  convict  referees  of  error, 
thev  should  be  put  in  possession  of  the  precise  grounds  on  which  they  proceeded. 
This  can  always  be  accomplished  by  obtaining,  through  the  order  of  the  court,  a 
more  detailed  report  A  party,  alleging  error  or  mistake^  must  point  it  out  speci- 
fically, and  establish  satisfactorily  the  fact  of  its  existence.  (Bishop  agt  Jfatn,  17 
How,  162.)  The  report  of  a  referee,  or  the  decision  of  a  judge,  where  the  trial  is 
by  the  court,  for  the  purpose  of  authorizing  the  judgment  and  forming  a  part  of  the 
record,  need  only  state,  in  general  terms,  what  the  judgment  is  to  be,  without  any 
finding  of  facts  or  statement  of  the  conclusions  of  law.  The  latter  are  only  neces- 
sary for  the  purpose  of  reviewing  the  judgment,  and  must  be  contained  in  a  case. 
The  court  of  appeals  cannot  look  for  them  elsewhere^  and  will  dismiss  the  appeal 
on  motion,  or,  if  the  cause  is  brought  on  for  argument,  wUl  affirm  the  judgment,  in 
the  absence  of  a  case,  whatever  may  appear  in  the  report  of  the  referee  or  the  de- 
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dsion  of  the  judge  upon  a  trial  hj  the  court  (Otis  agt  Spencer^  1^  K  Y.  R  61(1; 
3.  Cfli  How.  426;  and  see  Aceeisory  TransU  Co.  agt  Oarrison^  18  How.  1.)  The 
oourt^  on  appeal  from  a  judgment  entered  on  report  of  referee,  will  not  reverse  the 
finding  of  the  referee  on  a  question  of  fact,  where  there  is  oonflicting  evidence. 
{TJiompson  agt.  Woodj  1  SUt.  93 ;  and  gee  Murphy  agt.  Bracej  23  Barb.  661 ;  Davis 
agt.  AUent  3  OomiL  168 ;  RoberU  agt.  Carier,  28  Barb.  461 ;  Dean  agt  Boeeler,  1 
BOU.  430.) 

New  trial  In  ejectment  nnder  the  statute.— An  order  of  the 
supreme  oouit,  vacating  a  judgment  in  an  action  to  recover  the  possession  of  land, 
and  granting  a  new  trial  upon  payment  of  such  judgment,  under  the  provisions, 
(I  R.  S.  309,)  respecting  new  trials  in  ejectment,  is  not  the  subject  of  appeal  to  this 
court    (Evaiu  agt  MiOaird,  16  K  F.  R  619.) 

Evidence  upon  question  of  fraud. — Upon  appeal  to  the  supreme 
court  at  general  term,  upon  a  case,  firom  a  judgment  at  special  term  upon  the  valid- 
ity of  a  transfer  of  personal  property  not  accompanied  by  delivery,  and  followed  by 
actual  and  continued  change  of  possession,  it  is  competent  to  that  court  to  reverse 
or  affirm,  acoording  to  the  conclusion  at  which  it  may  arrive  fh>m  tUfe  whole  evi- 
dence upon  the  question  of  fraud,  and  its  decision  upon  the  facts  is  not  reviewable 
by  the  court  of  appeals.    (Griffin  agt  Marquardt,  17  K  T.  R  28.) 

liCave  to  appeal  from  Judgment  of  common  pleas,  nrlien 
action  commenced  In  an  Inferior  court. — Leave  to  appeal  to  the 
court  of  appeals,  from,  a  judgment  of  tliis  court  in  an  action  commenced  in  an  infe- 
rior court,  will  only  be  gpranted  where  the  case  involves  great  interests,  or  settles 
a  principle  of  law  affecting  the  decision  of  numerous  other  cases.  {Jackson  agt. 
Purchase,  1  ffUL  367.) 
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AND    PRACTICE. 

TFrIt  of  error  In  criminal  cases.— A  writ  of  error  will  not  lie  to 
roview  a  judgment  on  some  of  the  counts  in  an  indictment  while  other  counts  are 
unexposed  o£  The  statute  enabling  the  people  to  bring  error  in  criminal  cases 
{Laws  of  1852,  76)  has  not  changed  this  rule.  The  judgment  to  be  reviewed  on  a 
writ  of  error  in  behalf  of  the  people,  is  a  final  judgment  on  the  whole  indictment. 
{People  agt.  J/erriO,  14  ^  Y.  R  74.)  .  On  writ  of  error  to  roview  the  judgment  of 
the  suprome  court  in  a  criminal  case,  where  the  conviction  was  by  a  justice  of  the 
peace,  sitting  as  a  court  of  special  sessions  without  a  jury,  and  his  judgment  was 
removed  into  the  supreme  court  by  certiorari^  this  court  is  not  concluded  by  the 
decision  of  the  court  below  on  questions  of  fact,  but  is  authorized  to  review  the  case 
upon  the  evidence.  Error  in  excluding  evidence  is  cured  where  subsequently  the 
party  excepting  is  permitted  to  prove,  without  objection,  the  fact  sought  to  be  estab- 
lished. In  a  criminal  prosecution,  what  is  sufficient  evidence  that  a  larceny  had  been 
committed,  considered.  {Barringer  agt.  People,  14  K  T.  R.  693.)  The  allowance 
or  refusal  of  a  common  law  certiorari,  to  review  the  proceedings  of  commissioners  of 
assessment,  &c.,  being  matter  of  discretion  in  the  supreme  court,  its  determination 
to  quash  such  a  writ  will  not  be  reviewed  in  this  court,  although  it  declare  an 
opinion  that  the  proceedings  brought  before  it  were  regpilar.  The  supreme  court 
having  the  discretion  to  refuse  or  quash  the  writ  on  grounds  of  public  policy,  al- 
though the  proceedings  brought  up  by  it  might  be  irregular,  the  judgment  of  this 
court  on  that  question  would  not  require  the  supreme  court  to  allow  their  correc- 
tion, and  an  appeal  might  be  ineffectual.  (People  agt  SiUweO,  19  K  T.  R.  631.) 
On  the  examination  of  a  bill  of  exceptions  taken  by  the  defendant  upon  a  criminal 
trial,  it  is  well  settled  that  if  a  legal  error,  or  an  error  in  law,  has  been  committed, 
it  is  the  duty  of  a  judge,  on  proper  application,  to  allow  a  writ  of  error,  and  stay 
tiie  execution  of  the  judgment  against  the  defendant  And  further,  where  on  such 
examination  the  judge  has  grave  cUmbts  of  the  correctness  of  the  rulings  of  the  court 
at  the  trial,  it  is  equally  his  duty,  in  the  exercise  of  the  judicial  discretion  with 
which  he  is  clothed,  to  allow  the  writ  and  stay  the  execution  of  the  judgment.  For 
it  is  against  the  benign  spirit  of  the  common  law  to  allow  a  conviction  of  crime  to 
be  had  by  its  erroneous  administration.    (PeopU  agt  Hartung,  17  How.  161.)    In 
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criminal  cases,  the  practioe  in  the  fourth  district  is,  to  allow  the  bringing  up  of  807 
errors  that  affect  the  party,  whether  in,  or  dtAorv  the  record,  or  otherwise.  And  the 
court  will  pass  upon  all  questions  brought  before  them  b/  either  a  writ  of  error,  or 
certiorari,  or  botL  {O'Leary  ag^.  Ptople,  IT  Bow.  316.)  When  a  conviction  in  a 
court  of  sessions  is  reyersed  on  account  of  the  insufficiency  of  the  eridenoe  to  es- 
tablish the  guilt  of  the  plaintiff  in  error,  &nd  a  new  trial  oi^ered,  the  court  will  de- 
termine the  questions  of  law  which  arose  on  the  trial.  {Sh^?ierd  agt  The  People, 
19  N.  Y.  R.  637.) 

Effect  of  the  ameudmeiit  of  the  Code  (186T)  on  prior 
proceedings. — ^The  effect  of  an  amendment  of  a  statute  made,  by  enacting 
that  the  statute  "  is  amended,  so  as  to  read  as  follows,*'  and  then  incorporating 
the  changes  or  additions  with  so  much  of  the  former  statute  as  is  retuned,  is  not 
that  the  portions  of  the  amended  statute  which  are  merely  copied  without  change 
are  to  be  considered  as  having  been  repealed  and  again  re-enacted,  nor  that  the  new 
provisions  or  the  chang^  portions  should  be  deemed  to  have  been  the  law  at  any 
time  prior  to  the  passage  of  the  amended  act  The  part  which  remains  unchanged 
is  to  be  considered  as  having  continued  the  law  from  the  time  of  its  original  enact- 
ment, and  the  new  or  changed  portion  to  have  become  law  only  at  and  subsequent 
to  the  passage  of  the  amendment  The  word  "  hereafter,"  occurring  in  a  statute 
amended  in  the  manner  above  described,  is  to  be  construed  distributively.  As  to 
the  original  provisions,  it  means  subsequent  to  the  time  of  their  enactment  As  to 
the  new  portions,  it  means  subsequent  to  the  time  the  amendment  introducing  them 
took  effect  Prior  to  Hay  6,  1857,  when  the  amendment  of  the  Code  of  Procedure 
took  effect,  allowing  an  appeal,  upon  certain  conditions,  from  an  order  granting  a 
new  trial,  a  new  tnal  was  granted  by  the  supreme  court,  on  the  application  of  a 
defendant  Before  a  new  trial  was  had,  and  alter  May  6,  1857,  the  plaintiff  gave 
the  stipulation  required  by  the  amended  Code,  and  appealed  to  the  oourt  of  appeals; 
field,  that  such  appeal  would  not  lie,  and  the  same  was  dismissed.  The  same  order 
was  made  in  respect  to  an  appeal  from  a  judgment  of  the  supreme  court,  rendered 
iu  January,  1857,  in  an  action  originally  commenced  in  a  justice's  court,  by  which 
the  justice's  judgment  was  left  in  force,  but  where  the  order  of  the  supreme  courts 
allowing  the  appeal,  was  made  subsequent  to  the  amendment  of  May  6,  1857.  The 
action  was  not  pending  when  the  order  allowing  the  appeal  was  granted.  (Ely  agt 
HolUm^  and  Humphrey  agt.  Parsons^  \b  N.  Y,  B.  595.) 

Ponrer  of  the  court  to  enforce  stipulation  het^'een 
parties. — ^Tbe  court  of  appeals  has  the  power  to  enforce  a  mutual  stipulation, 
made  between  the  parties  in  the  court  from 'which  the  appeal  is  taken,  by  which 
they  agreed  that  the  decision  in  such  case  should  be  final,  and  that.no  appeal  should 
be  taken.  The  duty  of  hearing  appeals,  involves  the  jurisdiction  to  determine 
whether  a  particular  case  is  properly  before  the  oourt  on  appeal,  and  to  dismiss  it, 
if  brought  in  violation  of  the  agreement  of  the  parties.  {Ibwniend  agt  Masterson 
Stone  Dreeaing  Co,,  15  K  Y.  R.  587.) 

Dismissal  of  appeal  for  irant  of  a  return.— Where  the  appel- 
lant is  required,  under  the  second  rule  of  this  court,  to  cause  the  return  to  be  filed, 
he  must  see  to  it  at  his  peril  that  the  return  is  actually  filed  in  due  time,  or  procure 
an  extension  of  the  time.  An  appeal,  reg^arly  dismissed  for  want  of  a  return,  will 
not  be  reinstated  without  the  appellant  establishes  a  dear  case  of  diligence  on  his 
part,  and  shows  that  the  inexcusable  default  of  the  clerk  or  an  unavoidable  accident 
has  prevented  the  filing  of  the  return  or  the  extension  of  the  time  to  file  it  (Spoore 
agt.  Fannan,  1%  K.  Y,  R  630.) 

l¥ill  not  reverse  irhere  defect  merely  formal  and  tech- 
nical.— ^The  court  of  appeals  will  not  reverse  a  judgment  rendered  in  a  subor- 
dinate oourt  overruling  a  demurrer,  where  the  defect  in  the  pleading  dumurred  to 
was  formal  and  technical  merely,  and  should  have  been  amended  by  the  court  be- 
low.    {McCormick  agt  Pickering^  4  Cot/l  276  ) 

Section  13  and  note,  ante,  page  17. 

§  334.  On  any  appeal^  security  must  be  given  to  pay  costs  and 
damages^  not  exceeding  $250 — or  deposit  made^  unless  waived. 
To  render  an  appeal  eflfectoal  for  any  purpose,  a  written  un- 
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dertaking  must  be  executed,  on  the  part  of  the  appellant,  by  at 
least  two  sureties,  to  the  effect  that  the  appellant  will  pay  all 
costs  and  damages  which  may  be  awarded  against  him  on  the 
appeal,  not  exceeding  two  hundred  and  fifty  dollars ;  or  that 
sum  must  be  deposited  with  the  clerk,  with  whom  the  judg- 
ment or  order  was  entered,  to  abide  the  event  of  the  appeal. 
Such  undertaking  or  deposit  may  be  waived  by  a  written  con- 
sent on  the  part  of  the  respondent. 
Appeal  thrown  single  Jadve  to  general  term*— On  appeal  from 

a  single  judge  to  the  general  term,  tne  sureties  in  the  undertaking  on  tne  appeal, 
in  order  to  stay. execution,  must  justify  in  double  the  amount  of  m&  judgment  and 
eo9ta,  (|260.)  (Happoek  aet.  Cotirellf  IS  H<m  461 ;  m«  Newton  agt.  £larris,  1  C. 
jR,  If,  S.  191 ;  iSmith  agt.  Seermance,  IS  Hon,  261.) 

Undertaftilii^  limited  to  affirmance  of  the  Jndgrment.— 

The  undertaking  which  the  Code  requires  upon  an  appeal  cannot  be  construed  as 
broadly  as  the  bond  which  the  Revised  Statutes  required  on  brinnng  a  writ  of 
error.  It  is  limited  to  the  affirmance  of  the  judgment,  and  a  juogment  is  not 
affirmed  until  the  appellate  court  declares  its  validity,  on  eziunination  *  of  the 
merits.    (  Watton  agt.  H%t89ont  1  Ihierf  242.) 

Solvency  of  sureties* — When  upon  an  appeal  an  undertaking  has  been 
given  fully  complying  with  the  statute,  and  the  appeal  is  perfected,  the  appellant 
does  not  remain  responsible  for  the  consequences  of  misfortune  and  insolvency  of 
his  awreties.  (Willett  agt  Stringer,  16  Sow.  810.)  Where  an  undertaking  was 
given  on  discharging  an  attachment  against  a  non-resident  defendant ;  and  subse- 
quently the  pliuntifimoved  for  other  sureties,  on  the  ground  that  one  of  them 
was  insolvent.  Held,  that  the  court  had  no  power  to  order  additional  sureties  in 
such  a  case.    {Dudley  agt.  Goodrich,  16  How,  189.) 

l¥lien  insufficient  to  stay  proceedings.— Where  the  appellant 
in  good  faith  has  given  an  undertaking  upon  an  appeal  which  is  intended  to  have 
the  effect  to  stay  proceedings,  but  is  defective,  and  therefore  insufficient  to  stay 
the  proceedings,  he  may,  under  section  827,  be  allowed  Ume  to  file  a  further  un- 
dertaking.   (Stemhaus  8^.  Schmidt*^  Ahb,  66.) 

IVIien  appeal  not  per  se  a  stay. — ^An  appeal  was  taken  by  the  de- 
fendant from  the  general  term  to  the  court  of  appeals,  affirming  an  order  denying 
a  motion  to  vacate  a  judgment  against  the  defendant.  He  filed  an  undertaking  on 
bringing  the  appeal,  in  the  sum  of  $260,  for  costs  and  damages.  It  was  held,  that 
the  appeal  did  not,  per  te,  stay  the  proceedings ;  but  it  was  in  the  discretion  of  the 
court  in  such  case  to  grant  a  stay.  (Tieri  agt  Camahan,  8  Ahb.  69.)  A  judg- 
ment directing  the  payment  of  money  out  of  a  fund  in  court,  is  not  a  judgment 
directing  the  payment  of  money  within  the  statutes,  as  to  a  stay  of  execution  on 
appeal.  Therefore,  the  appellant,  in  such  a  case,  may  give  his  undertaking  for 
security  for  $250  only,  under  section  834  of  the  Code,  which  operates  to  stay 
execution.  {Cvrtie  agt.  Zeavitt,  10  How,  481 ;  and  see  Smith  agt  Heermance,  18 
ffow.  261.) 

H'lien  the  lien  of  Judgment  appealed  fi*om  not  divested* 

— ^Perfecting  an  appeal  from  a  judgment  at  special  term  to  the  general  term,  or  from 
a  judgment  of  affirmance  by  tne  general  term  to  the  court  of  appeals,  by  giving 
such  an  undertaking  as  stays  all  further  proceedings  in  the  court  below,  upon  the 
judfi^nent  appealed  from,  neither  divests  the  lien  of  either  of  the  judgments  ap- 
pealed from,  nor  discharges  the  sureties  on  the  appeal  first  taken  from  the  special 
to  the  general,  term.    Fer  Bosworth,  J.    {Parsone  agt.  Dravie,  2  Duer,  669.) 

MTlien  a  subsequent  judgment  does  not  merse  a  former 

Judgement. — A  judgment  of  a  court  of  record  is  not  merged  oy  the  recovery 
of  a  subsequent  judgment  in  an  action  upon  the  first,  either  in  the  same,  or  in  a 
different' court,  {Mumford  a^.  Stocker,  1  Cow.  US.)  Nothing  but  actual  satis- 
faction will  cancel  the  first  judgment,  or  divest  its  lien.  The  judgment  of  the 
court  of  appeals,  if  one  of  aflwoaance,  like  that  of  the  general  term,  will  have  no 
other  effect  than  to  affirm  the  first  judgment.  And  where  the  money  is  deposited 
to  pay  such  judgment  in  that  contingency,  tiie  respondent  will  have  a  right  to  re- 
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sort  to  the  sum  thus  deposited,  in  the  eyent  of  affirmance,  by  the  court  of  appeah. 
(Parsons  agt.  TVavia,  2  Ihter,  659. )  A  judgment,  directing  the  payment  of  money 
<nU  of  a  fund  in  ccwrty  is  not  a  judgment  mrecting  the  payment  of  mose^  within 
the  statutes,  as  to  a  stay  of  execution  on  appeal.    ( Curtit  agt.  LeaviU,  10  Jaow.  48 1 .) 

§  335.  On  jvdgjnent  for  money ^  security  to  stay  execution. 
{Amendment  of  1862  in  italics.) 

If  the  appeal  be  from  a  judgment  directing  the  pajm^it  of 
money,  it  sliall  not  stay  the  execution  of  the  judgment,  unless 
a  written  undertaking  be  executed  on  the  part  of  the  appellant, 
by  at  least  two  sureties,  to  the  effect  that  if  the  judgment  ap- 
pealed from,  or  any  part  thereof,  be  affirmed  or  dismissed^  the 
appellant  will  pay  the  amount  directed  to  be  paid  by  the  judg- 
ment, or  the  part  of  such  amount  as  to  which  the  judgment 
shall  be  affirmed,  if  it  be  affirmed  only  in  part,  and  all  dam- 
ages which  shall  be  awarded  against  the  appellant,  upon  the 
appeal. 

.  Whenever  it  shall  be  made  satisfactorily  to  appear  to  the 
court  that,  since  the  execution  of  the  undertaking,  the  sureties 
have  become  insolvent,  the  court  may,  by  rule  or  order,  re- 
quire the  appellant  to  execute,  file  and  serve  a  new  undertak- 
ing as  above,  and,  in  case  of  neglect  to  execute  such  undertak- 
ing within  twenty  days  after  the  service  of  a  copy  of  the  rule 
or  order  requiring  such  new  undertaking,  the  appeal  may,  on 
motion  to  the  court,  be  dismissed  with  costs. 

Uudertaklngr  Habere  diflTerent  amonnts  recoTcred,  In- 
eluded  In  one  rccord.--On  an  appeal  from  a  judgment,  where  one  of 
several  defendants,  who  appeared  by  one  attorney,  recover^  a  certain  sum,  and 
three  other  defendants,  who  appeared  by  a  different  attorney,  recovered  a  differ- 
ent sum  against  the  plaintiff,  both  sums  included  in  one  record ;  and  on  brii^ng 
the  appeal,  the  plaintiff  gave  an  undertaking  pursuant  to  section  S86,  covering 
both  sums,  and  also  one  pursuant  to  section  884.  Held^  sufficient.  Not  neces- 
sary to  give  ^100  undertakmgs  pursuant  to  section  884,  to  the  defendants.  (Smith 
agt.  Lynet,  4  Bow.  209.) 

Undertakinir  mast  Bjgree  to  pay  costs  as  ^irell  as  dam- 
ages*— Where  an  undertaking  was  executed  by  the  appellant  and  his  sureties  in 
pursuance  of  the  d36th  section  of  the  Code,  upon  bringing  an  appeal,  agreeing  to 


pay  **  all  damages"  <&c.,  but  no  agreement  to  pay  eoUs,  as  is  required  by  the  S84th 
that  the  appeal  was  not  effectual  " 

.) 
e 

'?- 
See  section  884,  and  note. 


section,  held,  that  the  appeal  was  not  effectual  for  any  purpose.    (LangUy  agt 

Warner,  8  How.  868.)    Parties  to  an  undertaking  in  the  form  prescribed  by  the 

Code  (§  886)  to  stay  execution  on  appeal  to  this  court,  are  not  liable  to  pi^  the 

judgment  where  the  appeafis  dismissed.  (Drtanmond  agt.  Husson,  14  N.  Y.  R.  60.) 


§  336.  If  judgment  he  to  deliver  documsnU^  they  must  he 
deposited. 

K  the  judgment  appealed  from,  direct  the  assignment  or  de- 
livery of  documents,  or  personal  property,  the  execution  of  the 
judgment  shall  not  be  stayed  by  appeal  unless  the  things  re- 
quired to  be  assigned  or  delivered,  be  brought  into  court,  or 
placed  in  the  custody  of  such  officer  or  receiver  as  the  court 
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ahall  appoint,  or  unless  an  undertaking  bo  entered  into,  on  the 
part  of  the  appellant,  by  at  least  two  sureties,  and  in  such 
ieunonnt  as  the  court  or  a  judge  thereof,  or  county  judge  shall 
direct,  to  the  effect  that  the  appellant  will  obey  the  order  of 
the  appellate  court,  upon  the  appeal. 

§  337.  If  to  execute  eo7iveyance,  it  mint  he  executed  and  de- 
posited. 

If  the  judgment  appealed  from  direct  the  execution  of  a 
conveyance  or  other  instrument,  the  execution  of  the  judgment 
shall  not  be  stayed  by  the  appeal,  until  the  instrument  shall 
have  been  executed  and  deposited  with  the  clerk  with  whom 
the  judgment  is  entered,  to  abide  the  judgment  of  the  appel- 
late court. 

§  338.  Security  where  judgment  is  to  deliver  property^  for 
a  sale  of  mortgaged  premises. 

If  the  judgment  appealed  from  direct  the  sale  or  delivery  of 
possession  of  real  property,  the  execution  of  the  same  shall 
not  be  stayed,  unless  a  written  undertaking  be  executed  on  the 
part  of  the  appellant,  with  two  sureties,  to  the  effect  that  dur- 
ing tlie  possession  of  such  property  by  the  appellant,  he  will 
not  commit,  or  suffer  to  be  committed,  any  waste  thereon,  and 
that  if  the  judgment  be  affirmed,  he  will  pay  the  value  of  the 
use  and  occupation  of  the  property,  from  the  time  of  the  ap- 
peal until  the  delivery  of  possession  thereof,  pursuant  to  the 
judgment,  not  exceeding  a  sum  to  be  fixed  by  a  judge  of  the 
court  by  which  judgment  was  rendered,  and  which  shall  be 
specified  in  the  undertaking.  When  the  judgment  is  for  the 
sale  of  mortgaged  premises,  and  the  payment  of  a  deficiency 
arising  upon  the  sale,  the  undertaking  shall  also  provide  for 
the  payment  of  such  d^ciency. 

UndertaUnir  under  section  884  siiaetent  for  appeal. — 

An  undertaking,  ezecnted  in  pnrsaance  of  section  884  of  the  Code,  is  effectual  to 
bring  up  the  appeal,  in  a  case  of  deficiency  on  sale  of  mortgaged  premises.  (§  S88.) 
Bat  whether  simclent  to  stay  proceedings,  queref  {F%remeri$  Im,  Co,  agt  Bay^ 
8  How.  424.) 

Sureties  liable  If  appeal  prosecuted  by  one  of  several 

appellants* — It  is  no  defence  to  an  action  on  an  nndertaking  executed  by 
seTeral  appellants  and  their  sureties,  that  all  of  the  appellants  but  one  abandoned 
the  appeal.  It  is  sufficient  tp  render  the  Sureties  liaDle  that  the  appeal  was  pro- 
secuted by  one  appellant,  and  judgment  affirmed  on  appeal  {Bunrall  agt.  Van- 
derlnU,eAbb.10.) 

§  839.  Stay  of  proceedings  upon  security  given. 

Whenever  an  appeal  is  perfected,  as  provided  by  sections 
three  hundred  and  thirty -five,  three  hundred  and  thirty-six, 
three  hundred  and  thirty-seven  and  three  hundred  and  thirty- 
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eighty  it  stajB  all  further  proceedings  in  the  court  below,  upon 
the  judgment  appealed  from,  or  upon  the  matter  embraced 
therein ;  but  the  court  below  maj  proceed  upon  any  other 
matter  included  in  the  action,  and  not  affeeted  by  the  judg- 
ment appealed  from.  And  the  court  below  may,  in  its  *di6^ 
cretion,  dispense  with  or  limit  the  security  required  by  sectiois 
three  hundred  and  thirty-five,  three  hundred  and  thirty-six 
and  three  hundred  and  thirty-eight,  when  the  appellant  is  an 
executor,  administrator,  trustee,  or  other  person  acting  in 
another's  right ;  and  may  also  limit  such  security  to  an  amount 
not  less  than  fifty  thousand  dollars,  in  the  cases  mentioned  in 
sections  three  hundred  and  thirty-six,  three  hundred  and  thirty- 
seven  and  three  hundred  and  thirty-eight,  where  it  would 
otherwise,  according  to  those  sections,  exceed  that  sum. 

.IVtaen  an  appeal  is  perfected.— An  appeal  is  ''perfededT  within 
the  meaning  of  the  Code,  (and  rules  2d  and  ^th  of  tnis  court,  which  follow  the 
Code,)  when  the  proper  undertakine,  with  an  affidavit  of  the  svreties,  have  been 
executed,  and  notice  of  the  appeal  nas  been  served  on  the  adverse  party,  and  on 
the  clerk  with  wliom  the  judgment  or  order  was  entered.  And  the  twenty  days, 
under  role  2d,  and  the  forty  days,  under  rule  7th,  oommence  running  from  thai 
date.  (Thompson  agt.  Blanchard,  4  How,  210.)  On  an  appeal  from  a  judgment  of 
the  special  term  to  the  general  term,  the  same  undertaking  is  required  in  order  to 
stay  proe^edingSf  as  on  an  appeal  from  the  general  term  to  the  court  of  appeals. 
(Code,  §§  334-338.)  By  the  340th  section,  this  undertaking,  in  order  to  operate 
as  a  stay,  must  he  filed  and  served  with  the  notice  of  appeal,  not  afterwards.  (Smith 
agt,  JBeermanee,  IS  How.  261.) 

On  appeal  hj  executors  and  administrators.— Upon  an  ap- 
peal by  executors,  a  statement  of  a  want  of  assets  sufficient  to  pay  the  judement, 
would  probably  be  regarded  as  a  ^ood  reason  why  the  security  on  the  undertak- 
ing should  be  limited,  at  least  to  Uie  amount  of  assets  disclosed,  applicable  to  the 
payment  of  the  judgment  appealed  from.  The  manner  in  which  the  judgment  is 
to  be  paid  does  not  affect  the  primary  liability  of  the  sureties  to  the  undertaking, 
although  a  compliance  with  the  judgment,  in  manner  and  form  expressed,  may 
discharge  them  from  all  obligation.  Givinz  an  undertaking  by  executors,  without 
application  to  the  court  as  to  security,  and  demurring  to  the  complaint  against 
the  sureties,  are  admissions  of  the  possession  of  assets  sufficient  to  pay  the  judg- 
ment In  the  manner  directed.    (JfU/«  agt.  Forbes,  12  How,  46&.) 

Appeal  does  not  per  se  supersede  an  execution*-— An  ap- 

.  peal  from  a  judgment  upon  which  an  execution  is  issued  and  levied  upon  personal 
property,  with  the  proper  undertaking,  on  the  appeal,  does  not  ptr  se  supersede 
the  execution.    (Cook  agt.  IHekerson,  I  Duer,  679.) 

§  340.  Undertakiftfs  may  he  in  one  inatrumetit^  or  several, 
{Amendment  of  1862  in  italics.) 

The  undertakings  prescribed  bjr  sections  834,  335,  336  and 
338,  may  be  in  one  instrnment  or  several,  at  the  option  of  the 
appellant ;  and  a  copy,  including  the  names  and  residence  of  the 
sureties,  must  be  served  on  the  adverse  party,  with  the  notice 
of  appeal,  unless  a  deposit  is  made  as  provided  in  section  334, 
and  notice  thereof  given. 

^^  No  action  shall  he  commenced  wpon  any  undertaking  given 
or  to  he  given  in  pursuance  of  the  provisions  of  this  section^ 
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untU  ten  days  after  the  sermce  of  notice  on  the  adverse  partly 
of  the  entry  of  the  order  or  judgment  affirming  the  judgment 
appealed  from ;  and  in  case  an  appeal  has  been  or  shall  he 
taken  to  the  court  of  appeals  from  such  order  or  judgm^ent  of 
affi/hnance^  and  security  given,  accorditig  to  law,  so  as  to  stay 
the  issuing  of  execiUion.  No  action  shall  he  commenced  or 
recovery  had  upon  any  undertaking  given  or  to  be  given^  in 
pursuance  of  the  provisions  of  this  section^  until  after  the 

final  determination  of  such  appeal*'^ 

An  nndertaklns  may  be  filed  nnnc  pro  tnne«— An  application 
to  order  an  undertaldng  on  appeal  to  be  filed  nunc  pro  tunCf  is  in  the  discretion 
of  the  court    {MilU  agt.  Thurabyy  11  iTmo.  129.) 

By  an  a«em  of  a  forelipo  groTemment.— The  language  of  the 
Code  admits  of  the  court  treating  an  undertakingy  sicpned  by  an  admitted  agent  of 
a  foreign  goyemment  appointed  to  sue,  to  be  an  undertaldng  on  the  part  of  the 
plaintiff,    {Republic  of  Mexico  agt.  J)e  Arrangoie,  1 1  Hovk  1 . ) 

A  stay  may  be  ordered  iirtaere  no  undertaking:  bas  been 
filed* — ^The  court  has  a  discretion  to  oider  a  stay  of  proceedings  on  appeal  from 
the  special  to  the  general  term,  where  no  proper  undertaking  has  been  filed  and 
serred,  eyen  if  it  were  necessary  (under  §  340)  that  a  copy  of  the  undertaking  be 
seryed  with  a  notice  of  the  appeal.  {See  Code,  §§  276,  827.)  Where  it  appears 
that  an  appeal  from  the  special  to  the  general  term  is  taken  in  good  faith,  and 
that  the  appeal  does  not,  upon  its  merits,  appear  to  be  friyolous,  although  no 
proper  undertaking  may  haye  been  filed  and  seryed  with  the  notice  of  appeSi,  the 
court  will  ^ow  the  undertaking  to  be  filed,  and  a  copy  of  it  seryed  as  of  the  day 
when  the  notice  was  served,  with  liberty  to  the  respondent  to  except  to  the 
sureties,  with  a  stay  of  proceedings,  until  the  appeal  be  decided.  (Mills  agt 
7%urf6y,  11  How.  129.) 

A  Stay  is  not  efi'eeted  nnless  a  copy  of  the  nndertaklnff 
Is  served  with  the  notice  of  appeal»~To  render  an  appeal,  from  a 
judgment  of  a  court  at  general  term,  to  the  court  of  appeals,  a  stay  of^all  proceed- 
mgs  upon  the  judgment  appealed  from,  a  copy  of  a  proper  undertaking  must  be 
seryed  with  the  notice  of  appeal  Filine  and  seryice  of  a  copy  of  an  undertaking 
on  a  day  subsequent  to  that  on  which  the  notice  of  appeal  was  served,  will  not 
operate  as  a  stay.  The  court  which  rendered  tiie  judgment  appealed  from  will 
not,  on  such  a  state  of  facts,  order  proceedings  stayed  pending  the  appeal.  It 
will  not  so  order  unless  the  proceedings  upon  appeu  are  amended  and  yalidated 
upon  a  motion  made  for  the  purpose,  and  with  the  assent  of  the  sureties  in  the 
undertaking.  {Cktshman  agt  Martine,  18  ffow,  402.)  The  imdertaking  to  stay 
proceedings  required  by  section  885  of  the  Code,  must  be  filed  and  seryed  with 
the  notice  of  appeal,  and  not  afterwards.  If  such  an  undertaking  be  filed,  and 
served  after  the  appeal  has  been  perfected  by  service  of  a  notice  of  appeal,  and 
an  undertaking  as  required  by  section  884,  it  will  be  of  no  effect,  and  the  pro- 
ceedings will  not  be  stayed.  {K  T.  Central  Ins.  Co,  agt  Sefford,  10  Bout,  844 ; 
and  see  Smith  Bgt.  .HeermaneCf  18  Hote.  261.) 

Action  upon  nndertabLlniry  after  forfeitnre.— Where  the  un- 
dertaking, given  upon  an  appeal,  has  become  forfeited  by  the  affirmance  and  non- 
payment of  the  judgment  appealed  from,  an  action  may  be  brought  upon  it  with- 
out first  obtidmng  leaye  to  prosecute.  Although  the  undertaking  be  filed  with 
the  clerk  of  the  court,  pursuant  to  the  statute,  yet  it  is  the  property  of  the  re- 
spondent, and  he  may  enforce  it  without  taking  it  from  tlie  files  of  the  court. 
(if,  Y.  Central  Ins,  Co.  agt  Safford,  10  ffow.  844 ;  and  see  Seaecrdagt,  Morgan,  17 
ffoto,  394.)  But  the  parties  to  an  undertaking,  in  the  form  prescribed  by  the 
Code,  (§  885,)  to  stay  execution  on  appeal  to  thu  court,  are  not  liable  to  pay  the 
judgment  where  the  appeal  is  dismissed.  {Ihrummond  agt.  Husson,  14  iv.  Y,  R, 
60.)  The  nonrpayment  of  costs  of  the  dismissal  of  an  appeal  is  ground  for  staying 
proceedings  on  a  second  appeal  in  the  same  cause,  until  such  costs  are  paid! 
{Dresser  a^  Brooks,  6  How,  76.) 

Appellant  not  responsible  for  solvency  of  sureties.— 

When  upon  an  appeal  an  undtrtaking  has  been  giyen  fully  oomplying  with  th« 
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fttatate,  and  the  appeal  is  perfected,  the  appelant  does  not  remain  re^on^ble  for 
the  consequences  of  misfortune  and  in9olvenqf  of  hit  9uretie$.  {WilUtt  agt. 
Stringer,  15  Bow,  810. 

§  341.  Security/  to  he  approved j  and  to  justify. 

An  undertaking  npon  an  appeal  shall  be  of  no  effect,  unless 
it  be  accompanied  by  tlie  affidavit  of  the  sureties  that  thej  are 
each  worth  double  the  amount  specified  therein.  The  respond* 
ent  may,  however,  except  to  the  sufficiency  of  the  sureties, 
within  ten  days  after  the  notice  of  the  appeal ;  and  unless  they 
or  other  sureties  justify  before  a  judge  of  the  court  below,  or 
a  county  judge,  as  prescribed  by  sections  195  and  196,  within 
ten  days  thereafter,  the  appeal  shall  be  regarded  as  if  no  un- 
dertaking had  been  given.    The  jurisdiction  shall  be  upon  a 

notice  of  not  less  than  five  days. 

tSerrice  by  mall  nmst  be  ten  €layB.~50rvu;e  of  notice  of  justifica- 
tion of  sureties,  in  an  undertaking,  when  made  by  mail,  should  be  double  time,  ten 
days.  If  such  service  would  carry  the  dme  of  justification  beyond  the  ten  days 
required  by  section  841  of  the  Code,  it  should  either  be  made  personally,  or  a 
judge's  order  obtained  extending  the  time.    {JDretser  agt.  JSrookt,  5  How.  75.) 

Exception  to  sureties  may  be  made  ivltbln  ten  days 

after  undertaking  tiled. — ^The  respondent  may  except  to  the  sureties  in 
an  undertaking  on  appealwithin  ten  days  after  it  laJiUd,  although  more  than  ten 
days  have  elapsed  since  a  copy  and  notice  of  appeal  were  served.  ( Webtter  agt. 
Stephens,  8  Abb,  227.)  Where  sureties  on  ap|^al  iustified  on  notice  to, the  re- 
spondent's attorney,  who  refused  to  attend  the  justification,  because  the  hour  for 
which  notice  was  given  had  gone  by ;  (the  delay  bein?  excused ;)  held,  on  afiSdavit 
of  respondent,  that  the  sureties  were  irresponsible ;  that  he  was  entitled  to  an  or- 
der of  dismissal  of  the  appeal,  unless  the  appellant  served  a  new  notice  of  justifi' 
cation,  and  the  sureties  justified  anew,  in  pursuance  of  such  notice,  or  uuless  new 
sureties  should  be  substituted  who  should  justify.  {Hee%  agt  SjieU,  8  How.  185.) 
In  PeopU  agt.  Tarbell,  (17  How.  120,)  the  affidavit  of  justification  of  the  sureties 
was  held  insufficient — ^being  less  than  double  the  amount  mentioned  in  the  under- 
taking. The  benefit  of  an  exception,  duly  taken,  to  sureties  on  an  appeal,  is  waived 
by  the  failure  of  tlie  respondent  to  attend  the  officer  before  whom  notice  of  justi- 
fication is  given,  althougii  the  sureties  also  fail  to  attend.  The  party  excepting 
is  the  actor  in  the  proofing,  and  no  step  is  necessary  to  be  taken  except  on  his 
requisition.    {Ballard  agt  Ballard,  18  N.  Y.  JL  491.) 

Sureties  on  ^nrits  of  error* — A  writ  of  error  will  be  quashed,  with 
costs,  where  the  notice  of  bail  does  not  state  addiiioM  of  the  sureties,  with  th^r 
places  of  residence.  (5  Hill,  619.)  {Conley  agt  Palmer,  8  How.  78,  court  of  ap- 
pealt.)  Where  the  sureties  on  a  writ  of  error  are  expected  to,  and  fail  to  justify, 
and  the  writ  is  therefore  superseded,  tiie  sureties  are  discharged.  ( Wcard  agt 
Syme,  court  of  appeaU,  Oct,  1860.) 

§  342.  Perishable  property  may  he  sold^  notwithstanding 
appeal. 

In  the  cases  not  provided  for  in  sections  335,  336,  337,  838 
and  339,  the  perfecting  of  an  appeal,  bj  giving  the  undertak- 
ing mentioned  in  section  834,  shall  stay  proceedings  in  the 
conrt  below,  upon  the  judgment  appealed  from,  except,  that 
where  it  directs  the  sale  of  perishable  property,  the  court  be- 
low may  order  the  property  to  be  sold,  and  the  proceeds  there- 
of to  be  deposited  or  invested,  to  abide  the  judgment  of  the 
appellate  court. 
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When  sheriff  will  be  auttaorixed  to  sell  periirtialile  pro- 
perty.— Where  a  portion  of  the  property  attached  is  regarded  as  perishable, 
the  sherifT  will  be  authorised  io  sell  the  same  at  public  auction,  and  to  retain  the 
proceeds,  to  be  disposed  of  in  the  same  manner  as  the  property,  if  it  had  remained 
unsold.     {Davit  agt.  Ainnoorth,  14  haw.  846.) 

§  343.   Undertaking  must  heJUed. 

The  undertaking  must  be  filed  with  the  clerk  witli  whom 
the  judgment  or  order  appealed  from  was  entered. 

Must  be  tiled  and  served  urith  the  notice  of  appeal,  not 
attenirards* — ^The  undertaking  to  stay  proceedings,  required  by  section  386 
of  the  Code,  must  be  filed  and  served  with  the  notice  of  appeal,  and  not  after- 
wards. If  such  an  undertaking  be  filed  and  served  after  the  appeal  has  been  per- 
fected by  service  of  a  notice  of  appeal,  and  an  undertaking,  as  required  by  section 
884,  it  will  be  of  no  effect,  and  the  proceedings  will  not  oe  stay^.  Where  the 
undertaking,  given  upon  an  appeal,  has  become  forfeited  by  the  affirmance  and 
non-payment  of  the  judgment  appealed  from,  an -action  may  be  brought  upon  it 
without  first  obtaining  leaye  to  prosecute.  Although  the  undertaking  be  filed 
with  the  derk  of  the  court,  pursuant  to  the  statute,  yet  it  is  the  property  of  the 
respondent,  and  he  may  enforce  it  without  taking  it  from  the  files  of  the  court* 
(TheN.  r.  Centralis,  Co.  agt.  Saffvrd,  10  How,  844.)  Where  the  party  has 
given  an  undertaking  on  appeal  intended  to  stay  proceedin£^,  but  it  is  not  suffi- 
cient for  that  purpose,  he  may,  under  section  827,  oe  allowed  time  to  file  a  further 
undertaking.    (Stemhaut  agt.  Schmidt,  5  Abb.  66.) 


Chapter  HE. — Appeal  to  the  supreme  court  from  an  inferior 

court. 
SsonoN  844.  In  what  cases. 

345.  Security  must  be  given  as  upon  appeal  to  the 

court  of  appeals. 

346.  Appeal^  where  heard. 

347.  Judgment  on  appeal^  where  entered  and  docketed. 

§  344.  In  what  cases.    {Am^ndm^ent  of  1860  in  italics.) 
An  appeal  may  be  taken  to  the  supreme  conrt  from  the  jndg- 
ment  rendered  by  a  county  court,  or  by  the  mayors'  courts  or 
the  recorders'  courts  of  cities. 

Alti  appeal  also  m/ust  be  taken  to  the  sujpreme  court  from  any 
order  affecting  a  substantial  rights  made  by  a  county  courts  or 
a  county  JudgCj  in  any  action  or  proceeding^  and  such  appeal 
shall  be  heard  on  a  copy  of  the  papers  on  which  the  order  ap- 
pealed from  was  made. 

The  amendment  in  1868,  to  this  section,  consisted  in  omitting  the  last  sentence 
as  it  stood  after  the  amendment  in  1849 — ^providing  for  appeals  from  the  county 
court  in  cases  arising  in  a  justice's  court,  oy  procuring,  within  thirty  days,  thQ 
certificate  of  a  justice  of  the  supreme  court,  &c.  It  seems,  now,  that  all  juda- 
menU  rendered  by  a  county  court  may  be  taken  by  appeal  to  the  supreme  court  in 
the  same  manner. — Ed. 

JTrnisdictioii  of  supreme  court  as  to  coses  arisingr  in 

Justices'  courts* — ^The  supreme  court  exercises,  on  an  appeal  from  a  county 
court  in  a  cause  originating  in  a  justice's  court,  merely  an  appellate  jurisdiction, 
and  can  review  only  decisions  actually  made  by  the  county  court.  (LyTieh  agt. 
McBith,  7  licw.  113.)  In  respect  to  causes  originating  in  a  justice's  court,  the 
supreme  court  has  merely  an  appellate  jurisdiction.  It  can  only  review  and  cor- 
rect the  decisions  of  the  county  court  actually  made,  after  a  hearing  of  boUi  par* 
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ties.  It  has  no  power  to  review  a  jadgment  reodered  in  the  county  court  by  de- 
fault (JDorr  agt.  Birge,  5  Saw.  823.)  No  appeal  can  be  taken  to  the  supreme 
court  from  the  order  of  the  county  pourt  reversing  the  judgment  of  a  justice  of 
the  peace,  where  the  county  court  has  ordered  a  new  trial,  for  the  reason  that  the 
county  court  does  not  give  any  final  judgment,  and  there  is  no  provision  for  the 
entry  of  a  judgment  in  such  a  case  in  the  county  court.  (£umett  agt.  Harkneu, 
4H0V,  158.)  Krudgmeni  entered  on  demurrer  to  an  antwer  not  constituting  a 
counterclaim,  and  by  stipulation  of  counsel  for  both  parties,  on  appeal  brought  to 
review  that  judgment,  wnile  questions  of  fact  were  pending  and  undecided  in  the 
action ;  keld^  that  the  appeal  be  dismissed ;  because  the  cause  had  not  been  finally 
disposed  of— there  had  not  been  a  final  judgment  in  the  action.  And  the  parties 
could  not  stipulate  a  judgment,  vrithout  disposing  of  the  issues,  for  the  purpose  of 
enabling  one  of  them  to  appeal,  so  as  to  obUdn  the  decision  of  the*  court  upon  au 
intermediate  order,  {Perkine  agt.  Famhcan,  10  How.  120.)  A  judgment  in  a  cause 
rendered  in  a  justice's  court,  appealed  to  the  county  court,  and  by  reason  of  the 
incapacity  of  the  county  judge  to  hear  it,  the  appeal  is  transferred,  by  the  pro- 
visions of  section  80  of  the  Code,  to  the  supreme  court,  it  must  be  heard  in  the 
first  instance  at  a  special  term  of  the  supreme  court.  {TkU  agrees  utith  Sheldon 
agt.  Albro,  8  How.  305  )  (Davis  agt  Stoiie,  16  How.  588.)  On  an  appeal  firom  the 
judgment  of  a  justice  of  the  peace,  to  the  county  court,  and  the  county  judge, 
from  incapacity  to  hear  the  appeal,  transfers-  it  to  the  supreme  court,  this  court  is 
to  hear  the  appeal  on  the  original  papei's  in  the  same  manner  that  it  would  have 
been  heard  in  the  county  court,  "  ana  no  copy  thereof  need  be  furnished  for  the 
use  of  the  court."  The  papers,  therefore,  should  remain  on  file  in  the  oflice  of  the 
county  clerk,  (who  is  also  clerk  of  the  supreme  court,)  where  they  were  transfer- 
red by  the  county  court,  and  the  appeal  should  be  heard  in  that  county,  and  in  no 
other  county.    (  Wiles  agt.  Peck,  16  How.  641.) 

IVhen  appeal  founded  on  some  irre^alaritf  not  con- 
tained in  proceedings  before  tiie  Jastice.— Where  the  appeal  is 
founded  upon  some  irregularity  or  error  not  contained  in  the  proceedings  before 
the  justice,  such  error  must  appear  by  the  appellant's  affidavit.  {Code  o/'1851, 
§  358.)  This  statement  and  the  respondent's  counter-affidavit  are,  in  such  case, 
equivalent  to  an  assianment  of  errors  of  fact.  (Lynch  agt.  McBeth,  7  How.  113.) 
Provided  the  action  is  legitimately  withm  the  jurisdiction  of  the  court,  a  party 
cannot  appear  to  urge  objections  on  the  merits,  seeking  to  avail  himself  of  a  de- 
cision  in  his  favor,  and  at  the  same  time  reserve  a  right,  if  it  should  be  against 
him,  to  assail  the  form  in  which  the  essential  subjects  in  dispute  have  been  pre- 
sented. (The  People  agt  Gale,  16  How.  199.)  On  appeals  from  justice's  courts, 
affidavits  can  be  received  only,  Ist.  To  show  the  commission  of  an  error  in  fact  in 
the  proceedings,  not  affecting  the  merits,  and  not  within  the  knowledge  of  the 
justice.  2d.  To  excuse  default  in  failing  to  appear  below.  (Beehe  ag^.  Koberts,  3 
E.  D.  Smithf  194.)  Where  both  parties  attended  the  trial  of  a  cause  in  a  justice's 
'  court,  Uie  appellate  court,  on  appeal,  cannot  look  beyond  the  return,  original  or 
amended,  although  the  appellant  produces  affidavits  of  facts  wHich,  had  thay  ap- 
peared in  the  return,  would  require  a  reversal  of  th^  judgment  (Trust  agt  Dela- 
plaine,  8  K  D.  JSmith,  219.) 

IVhen  Justice's  Judgment  should  be  reversed.— Where  the 
return  of  the  justice  does  not  contain  any  legal  evidence  to  support  his  judgment 
the  judgment  should  be  reversed.  (Lynch  t^McBeth,  1  Hew.  118.)  Where  the 
return  of  a  justice  of  the  peace  does.no^  sAom  evidence  sufficient  to  sustain  the 
judgment,  and  where  the  justice  does  not  certify  that  his  return  contains  all  the  m* 
dence^  <tc.,  given  and  had  before  him,  the  appellate  court  will  not,  in  support  of 
the  judgment,  presume  that  there  was  other  and  sufficient  evidence  given  to  war- 
rant the  judgment    (Calligan  agt.  Mix,  12  How,  495.) 

IVhen  notice  of  appeal  from  Judyrment  does  not  state  all 
the  grrounds  of  appeal,  county  court  must  affirm  Judg- 
ment*— ^The  only  mode  of  reviewing  justices'  judgments  since  the  Code  is  by  ap- 
peal. And  by  section  858,  the  grounds  upon  which  the  appeal  is  founded  must  oe 
stated  in  the  notice  of  appeal.  And  by  section  854,  this  notice  of  appeal  must  be 
served  on  the  justice,  and  on  the  respondent,  within  twenty  days.  The  statute, 
which  must  be  fully  complied  with,  requires  that  the  notice  of  appeal  must  not  only 
be  served,  but  must  state  the  arounds  upon  which  the  appeal  is  founded,  therebv 
making  these  ^rounds  of  appeal  jurisdictional  facts,  upon  which  the  whole  proceed- 
ing of  appeal  is  based.    Therefore,  the  review  of  the  proceedings  of  the  justice, 
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brought  up  on  appeal,  most  be  limited  and  oonCned  to  the  predae  points  made,  and 
exceptions  token  or  specified  in  the  notice  of  appeaL  And  these  specifications  are 
the  grounds  of  the  appeal,  which  are  required  to  be  stated  in  the  notice.  A  speci- 
fication in  a  notice  of  appeal,  that  '*  the  judgment  is  dearlj  against  the  law  and  evi- 
dence in  the  case,"  is  not  a  sufficient  specification  as  a  ground  of  appeaL  It  is  too 
ysagVLQ  and  general.  Although  the  justices'  return  maj  show  errors  sufficient  to  re- 
verse the  judgment,  if  properly  raised  and  presented  for  decision,  jet  if  these  errors 
are  not  specified  in  the  notice  of  appeal,  Uie  judgment  will  be  affirmed,  if  other 
errors,  though  insufficient,  are  stated  in  tiiie  notice.  But  where  the  notice  of  appeal 
contains  no  ground  of  error,  the  appeal  will  be  diamisaed  for  want  of  jurisdiction. 
{Derby  agt.  Hcmmn^  16  How.  32.)  A  mero  noUee  of  appeal,  without  stating  any 
grounds  upon  which  the  appeal  is  founded,  is  not  sufficient.  In  such  a  case,  the 
justice  would  not  be  bound  to  make  his  return.  And  if  he  did  make  it,  the  appeal 
on  motion  would  be  dismissed.  And  it  is  not  sufficient  for  the  notice  to  contain  "  a 
ground  of  error,"  or  "  grounds  of  error ; "  but  it  must  state  truly  ihe  grounds,  and 
aU  the  grounds  upon  which  the  appeal  iAfounded^  or  upon  which  the  appellant  relie*, 
(Chritiman  agt  Poti^  16  How.  17.)  But  it  was  held  in  Forman  agt.  Forman,  (17 
Mow,  255,)  that  it  has  long  been  settled  by  the  general  tenn  in  the  6th  judicial  dis- 
trict, that  where  a  notice  of  appeal  fix>m  a  justice's  judgment  states  a  singU  ground 
on  which  the  appeal  is  founded,  it  confers  jurisdiction  on  the  county  court  to  ex- 
amine the  whole  case,  as  set  forth  in  the  justice's  return,  to  see  if  any  error  has  been 
committed,  for  which  the  judgment  ought  to  be  revereed.  {This,  it  wiU  be  seen,  is 
adverse  to  the  decisions  in  Ihe  ^ih  district^  in  the  case  of  Derby  agt  Eianninf  15  Sow, 
32 ;  and  Bush  agt  Dmoiton,  14  id.  307.) 

§  345.  Security  must  be  given  as  upon  appeals  to  ihe  court  of  ap- 
peals. 

Security  must  be  given  upon  such  appeal,  in  the  same  manner 
and  to  the  same  extent,  as  upon  an  appeal  to  the  court  of  appeals. 

liiability  of  §aretie§. — ^Where  a  party,  on  appesling  to  the  county  court 
from  tiie  judgment  of  a  justice  of  the  peace,  for  the  purpose  of  staying  execution  of 
the  judgment,  executes  an  undertaking,  with  sureties,  conditioned  tiiat  "  if  judg- 
ment shall  be  rendered  "  against  the  appellant,  and  execution  thereon  be  returned 
unsatisfied  in  whole  or  in  part,  the  obligors  will  pay  the  amount  unsatisfied,  and 
the  county  court  reverses  the  judgment  of  the  justice,  and  on  appeal  to  the  supreme 
court,  that  court,  at  general  term,  reverses  the  judgment  of  tiie  county  court  and 
affirms  that  of  the  justice,  with  costs,  the  sureties  are  Hable,  not  merely  for  the 
amount  of  the  judgment  in  Uie  county  court,  but  for  the  amount  recovered  in  the 
supreme  court    {^i£h  agt  Grouse,  24  Bairb,  433). 

Residence  of  the  sureties.— -On  an  appeal  fkom  an  inferior  court  to  the 
supreme  court,  the  respondent  should  have  information  of4he  residence  of  the  sure- 
tiesL  It  seems  the  undertaking  must  state  their  residence.  {Blood  agt  WHder,  6 
Sow.  446.) 

§  846.  Appealj  where  heard. 

Appeals  in  the  supreme  court  shall  be  heard  at  a  general  term, 
either  in  the  district  embracing  the  county  where  the  judgment 
or  order  appealed  from  was  entered,  or  in  a  county  adjoining 
that  county,  except  that  where  the  judgment  or  order  was  entered 
in  the  city  and  coun^  of  New- York,  the  appeal  shall  be  heard 

in  the  first  district 

Appeals  from  Jiistlces'  Jndfrineiits  transferred  to  supreme 
court  by  the  county  court,  by  incapacity  of  county  Judge 
to  hear  them«— A  Judgment  in  a  cause  rendered  in  a  justice's  court,  appealed 
to  the  oountj  oourt,  and  hj  reason  of  the  incapaoitj*  of  the  oounty  Judge  to  hear  it, 
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the  appeal  is  traniferred  by  the  provisions  of  Mction  30  of  the  Code  to  the  snprame 
court,  it  must  be  heard  in  the  first  instance  at  a  tpedai  term  of  the  supreme  ooorL 
{Thia  agrees  with  Sheldon  agt  Albro^  8  How.  306.)  {DanHs  agt  Stone,  16  How.  638.) 
On  an  appeal  fh)m  the  judgment  of  a  jostioe  of  the  peaoe^  to  the  county  oourt,  and 
the  oouDty  judge,  firom  incapacity  to  hear  the  appeal,  trsnsfers  it  to  tiie  supreme 
court,  this  court  is  to  hear  the  appeal  on  the  original  papers  in  the  same  manner  that 
it  would  have  been  heard  in  the  coonfy  oourt,  "and  no  copy  thereof  need  be  Air- 
nished  for  the  use  of  the  court"  The  papers^  therefore,  should  remidn  on  file  in  the 
office  of  the  county  clerk,  (who  is  also  clerk  of  the  supreme  court,)  where  tiiey  were 
transferred  by  the  county  court,  and  the  appeal  should  be  heard  in  that  county,  and 
in  no  other  county.  {WUes  agt  Fieek,  16  How,  641.)  Where  an  appeal  is  taken 
fix>m  a  judgment  of  a  justice  of  the  peace,  to  the  county  court,  and  the  county  courts 
as  it  is  authorized  to  do  by  the  13th  subdivision  of  section  30  of  the  Code,  (in  cases 
where  the  county  judge  is  disqualified  from  hearing  the  appeal,)  transfers  the  action 
to  the  supreme  court,  the  appellant  on  the  reversal  of  the  judgment  is  entitled  to 
the  same  eoets  only  as  if  the  reversal  had  been  rendered  by  the  county  court,  to  wit : 
$16,  together  with  the  fees  of  officers,  and  disbursements.  The  allowance  for  costs 
on  appeal,  provided  by  the  6th  subdivision  of  the  30'7th  section  of  the  Code,  is  (mly 
applicable  to  appeals  to  the  supreme  oourt  An  appeal  above  mentioned  is  not 
made  to  the  supreme  courts  but  to  the  county  court,  and  is  by  operation  of  law 
transferred  to  the  supreme  oourt    {O^Oaaaghan  agt  CarroUf  16  How,  327.) 

Appeal  from  a  decision  under  the  plank  road  act  of 

1S51* — By  the  terms  of  the  plank  road  act,  as  amended  in  1861,  in  relation  to  the 
location  of  toll  gates,  it  requires,  of  this  court,  judgment  of  affirmance  or  reversal 
of  an  order  appealed  from  tiie  oounty  court  But  it  is  within  the  province  of  the 
court  to  review  the  report  and  to  order  a  rehearing  before  the  referees,  when  there 
may  have  been  any  irregularity  in  their  proceedings  or  in  the  admission  of  evidence. 
{OomVe  of  Highways  tugi.  Oswego  and  Syracuse  Plank  B.  Co,^  7  How.  94.) 

Appeal  from  a  snrrogate'n  decision. — ^n  appeal  from  a  swro- 
gaie's  order,  admitting  or  refusing  to  admit  a  will  to  probate,  should,  in  the  first 
tnstoflCtf,  be  heard  at  general  term.    (Watts  agt.  Aikint  4  How.  439.) 

I>ate  of  the  issue  on  appeal. — On  an  appeal  from  a  jadgment  of  an 
inferior  court  to  the  appellate  court,  the  date  of  the  issue  should  be  the  date  of  filing 
in  the  appellate  courts  the  judgment  roIL    (Anon.^  2  C.  R  41.) 

§  847.  Judgment  on  appealy  where  entered  and  docketed. 

Judgment  upon  the  appeal  shall  be  entered  and  docketed  with 
the  clerk  in  whose  office  the  judgment  roll  is  filed.  When  the 
appeal  is  heard  in  a  county  other  than  that  where  the  judgment 
roll  is  filed,  or  is  not  from  a  judgment  of  a  oounty  court,  the 
judgment  upon  the  appeal  shall  be  certified  to  the  clerk  with 

whom  the  roll  is  filed,  to  be  there  entered  and  docketed. 

On  appeals  from  the  circnit  conrt* — ^In  all  cases  of  appeal  ftom 
the  circuit  court,  the  judgment  on  the  appeal  should  be  certified  to  the  clerk  with 
whom  the  roll  is  filed,  to  be  there  entered  and  docketed.  Where  the  defendants 
entered  judgment  of  non-suit  and  filed  the  roll  in  Ulster  oounty,  where  the  venue 
was  laid,  and  on  appeal  to  the  general  term  at  Albany,  judgment  was  affirmed,  and 
the  defendants  entered  judgment  and  filed  another  roll  in  Albany  oounty ;  hdif 
that  the  latter  judgment  was  irregular.    {Andrews  agt  Duromi^  6  How.  191.) 

Entering  neur  |ndifnient*^-/t  seems,  that  the  old  practice  of  enterii^ 
a  new  judgment  upon  an  appeal,  will  still  apply,  where  the  appeal  is  brought  firom 
a  judgment  of  an  inferior  covrt  to  the  supreme  court.  (J^  agt.  Crooke,  6  How. 
462.)  Where  a  judgment  has  been  opened  and  a  new  trial  ordered,  and  the  Judg- 
ment allowed  to  stand  as  security,  a  new  judgment  may  be  entered  upon  the  ye^ 
diet  rendered  on  the  second  trial,  without  raference  to  the  former  judgment  {MUr 
jer  agt  Ikigle  Ufe,  dbc,  Ins.  Co.,  3  JB.  D.  Smiih,  184.) 
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May  reverse  as  to  one  defendant  and  affirm  as  to  an- 

Othcr« — ^Upon  appeal,  the  appellate  court  may  now  reverse  a  judgment  as  to 
one  of  the  defendants,  and  suffer  it  to  stand  against  another  defendant,  who  does 
not  appeal,  in  cases  in  which  a  seyeral  judgment  against  the  defendant  not  ap> 
pealing,  would  have  been  proper  in  the  court  below.  And  where,  in  an  action  of 
tortf  and  judgment  against  two,  one  only  appeals,  the  judgment  should  be  reyersed 
as  to  the  appellant  only.  The  Code  gf  Procedure  has  changed  the  former  rule  on 
this  subject     (Gerauda^  Stagg,  10  f/ow.  869.) 

Assessment  of  damages  on  default  in  ansirering.— In  an 

action  where  two  defendants  were  sued  on  a  joint  liability,  and  one  answered  and 
the  other  made  default,  and  on  the  trial  judgment  was  taken  against  both  defend- 
ants ;  heldj  that  the  plaintiff  was  regular,  and  that  the  Code  does  not  require,  in 
such  case,  an  affidavit  of  no  answer  having  been  received  from  the  defendant  who 
made  default.  Heldt  also,  that  where  such  joint  liability  exists,  the  defendant 
who  makes  default  is  liable  with  the  other  dejfendant  for  the  costs  of  the  defence 
interposed  by  the  latter.    (Cattle  agt  Billingt^  13  ^010.  511.) 

Amendment  of  the  entry  of  Jnd|naent«— The  appellate  court 
has  power  to  allow  an  amendment  of  the  entry  of  judgment  of  affirmance,  ordered 
on  appeal  from  the  inferior  courts,  when  erroneously  entered  by  mistake.  And 
such  power  will  always  be  exercised  when  no  injustice  is  caused.  And  such  an 
amendment  of  the  entry  of  judgment,  where  it  does  not  affect  the  merits  of  the 
judgment,  may  be  directed  to  a  judfe  at  special  term.  {Bagley  agt.  Brown,  8  J?. 
J).  Smith,  66.)  Whether  the  appellato  court  has  the  power  to  correct  the  court, 
where  the  record  of  u  judgment  entered  in  a  district  or  a  justice's  court,  appears 
upon  appeal  to  be  plainly  erroneous,  being  in  form  against  two  defendants,  when 
the  return  shows  tnat  the  plidntiff  at  the  trial  discontinued  his  action  as  to  one  of 
them,  quere  f  At  all  events,  a  judgment  so  docketed  should  not  be  allowed  to 
stand.     (Fanning  agt  Lent,  8  JE,  1).  Smith,  206.) 

Jndgrment  on  order  denylnv  a  motion  for  a  neur  trial.— 

An  order  entered  on  affirmance  at  genertd  term  of  an  order  denying  a  motion  for 
a  new  trial  on  a  case  made  after  verdict,  should  not  include  a  direction  of  affirm- 
ance of  the  judgment  where  one  has  been  docketed.  An  affirmance  of  the  judg- 
ment is  proper  only  where  the  ju(%ment  itself  is  the  subject  of  appeal.  (Miller 
agt  BagU  Life,  Ac,  Ins.  Co,,  8  E.  3.  Smith,  184.)  The  statute  (ch,  886  of  1840,) 
relating  to  the  docketing  of  jud^ents  by  transcript,  is  directory.  An  error  in 
the  statement  of  date,  amount,  dec,  which  would  be  amendable  by  the  court  in 
which  the  judgment  was  rendered,  will  not  vitiate  the  lien  of  such  judgment  as 
against  persons  who  have  not  been  actuidly  misled  and  prejudiced  thereby. 
(Sean  agt  Btamham,  11 JV.  Y,  R,  445.) 

See  section  866  and  note.  ^ 


Chapter  IV. — AppeaU  in  the  supreme  courts  and  the  superior 
court  and  court  of  common  pleas  of  the  city  of  New-  York^ 
from  a  single  judge^  to  the  general  term. 

SBcnoN  348.  Appeals  from  circuits  and  special  terms  to  same 

courts  in  gefieral  term.     Secwrity  on  appeal, 

349.  Orders  by  a  single  judge  may  be  appealed  from 

in  certain  cases. 

350.  Orders  at  chambers  to  be  entered  before  appeal. 

§  348.  Appeals  from  circuits  and  special  terms  to  sarn^  courts 
in  general  term.  Security  on  appeal.  {Amendment  of  1862 
in  italics) 

In  the  supreme  court,  the  superior  court  of  the  city  of  New- 
Tort,  and  the  court  of  common  pleas  for  the  city  and  county 
of  New- York,  an  appeal  upon  the  law  may  bo  taken  to  the  gen- 
eral term  from  a  judgment  eqtered  upon  the  report  of  referees, 
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or  the  direction  of  a  fiingle  judge  of  the  same  court  in  all  cases, 
and  upon  the  fact  when  the  trial  is  by  the  court  or  referees. 
Such  an  appeal,  however,  does  not  stay  the  proceedings,  unless 
security  be  given  as  upon  an  appeal  to  the  court  of  appeals, 
and  such  security  be  renewed  as  in  cases  required  by  section 
three  hundred  and  thirty-five,  on  motion  to  the  court  at  special 
term,  or  unless  the  court  or  a  judge  thereof,  so  order,  which 
order  may  be  made  upon  such  terms  as  to  security  or  other- 
wise, as  may  be  just,  such  security  not  to  exceed  the  amount 
required  on  an  appeal  to  the  court  of  appeals.  In  the  supreme 
court  the  appeal  must  be  heard  in  the  same  manner  as  if  it 
were  an  appeal  from  an  inferior  court. 

No  action  shall  he  commenced  upon  any  undetiaking  given 
or  to  he  given  in  pursuarice  of  the  provisions  of  this  section 
until  ten  days  after  the  service  of  notice  on  the  adverse  party 
of  the  entry  of  the  order  or  judgment  affirming  the  judgment 
appealed  from.  Aiid  in  case  an  appeal  has  heen  or  shall  he 
taken  to  the  court  of  appeals  from  such  order  or  judgment  of 
affirmance^  and  security  given  according  to  law^  so  as  to  stay  the 
issuing  of  executions  y  no  action  shall  he  commenced  or  recov- 
ery had  upon  any  undertaking  given  or  to  he  given  in  pursu- 
ance of  the  provisions  of  this  section  until  the  final  determina- 
tion of  such  appeal, 

A  Jadirinent  frowk  wMch  an  appeal  mar  be  taken.— The 

**Judffm^ni"  from  which  an  appeal  may  be  taken  to  the  aenerJ  term,  means  the  same 
thing  as  a  judgment  from  which  an  appeal  may  be  taken  to  the  court  of  appeals. 
When  an  action  is  tried  before  the  court,  without  a  jury,  and  a  decision  is  made 
disposing  of  the  case,  except  that  a  reference  is  directed  to  take  an  account,  and 
an  order  is  entered  in  conformity  to  the  decision,  an  appeal  from  such  order,  to 
review  decisions  made  at  the  trial,  will  be  dismissed ;  they  can  only  be  reviewed 
on  an  appeal  from  the  judgment,  which  appeal  cannot  be  brooffht  until  the  ac- 
count has  been  taken,  and  all  questions  arising  upon  it,  having  been  disposed  of 
at  special  term.  Until  then,  the  order  entered  on  the  final  decision  made  after  the 
trial,  does  not  become  a  judgment,  within  the  meaning  of  that  word  as  defined  by 
the  Code.     (Lawrenee  agt.  Parmerif  Loan  and  Tnut  C^.,  16  Hovi,  57.) 

The  appeal  does  not  operate  per  se  as  a  stay  of  proceed* 
ingS« — An  appeal  from  the  special  to  the  general  term  does  not  operate,  per  se,  as 
a  stay  of  proceedings  in  the  action.  Special  leave  of  the  court  must  be  obtained. 
(Story  agt.  Duffy ^  8  How.  488.)  After  appeal  taken  from  an  order  denying  a  mo- 
tion, the  renewal  of  that  motion,  under  leave  given  in  the  order,  precludes  the 
bearing  of  the  appeal,  pending  the  renewed  motion.    [Peel  agt  Elliot,  1 6  ^010. 48S. ) 

Appeal  from  an  order  on  demurrer. — An  amp^o/ cannot  be  taken 
from  an  order  of  the  special  term  overrulio?  a  demurrer  as  frivolous.  Judgment 
must  first  be  entered,  and  the  appeal  brought  upon  that.  (Bruce  agt.  Pinchuyy  8 
How.  897.)  An  appeal  will  not  lie  upon  an  order  of  the  special  term  rendering 
judgment  on  demurrer,  with  leave  to  amend  on  payment  of  costs  in  twenty  days. 
Jtu^ent  must  be  actually  entered  before  an  appeal  will  lie.  The  decision  of  a 
demurrer  is  always  a  ju(jgment,  whether  absolute  or  upon  terms.  {Lewie  agt. 
Acker,  8  H*iw,  414.)  Section  849,  now,  however,  authoruses  an  appeal  from  an 
order,  when  it  sustains  or  overrules  a  demurrer. — £d. 

A  stay  of  proeeedlngSt  hour  ohtained.— The  court  may  make  an 
tx parte  order  etaying  proeeedinge  on  appeal  from  a  judgment  on  report  of  referees 
to  the  general  term,  until  judgment  of  the  court  upon  the  case  made  and  settled  in 
the  cause.    But  t^  judge  out  of  court  is  not  authorized  to  make  auch  an  order ;  the 
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most  he  can  do  is  to  grtoit  an  order  to  show  canee  before  himself  or  some  other 
judge  or  some  court,  why  proceedings  should  not  be  stayed.  Ac.  The  last  paragraph 
of  section  401  is  as  applicable  to  such  an  order  aa  any  other.  The  respondents  are 
not  entitled  to  an  order  that  the  appellants  file  security  for  costs  on  appeal  from  a 
judCTient,  although  the  lattor  is  a  foreign  corporation.  If  the  appellants  stay  pro- 
ceedings they  mast  ffive  security  on  the  appeal,  or  the  stay,  if  obtained  from  the 
court  or  a  judge,  wul  be  upon  such  tonus  as  may  be  just.  {8te4an  NavigcUion 
Co.  agt.  Weed,  8  How.  40.)  On  an  appeal  from  a  judgment  entered  on  report  of 
referees,  security  is  necessary  only  when  a  stay  of  proceedings  is  desired. 
{Pareane  agt.  Suydam,  4  Abb.  184.)  An  appeal  from  a  judgment  entered  upon 
the  report  of  a  referee  does  not  operate  to  etay  execution  without  the  undertelnng 
proylaed  by  the  Ck>de,  unless  a  ji^dge  of  the  court  so  order.  On  a  motion  to  set 
aside  an  execution,  and  for  a  stay  of  proceeding  pending  an  appeal,  where  a 
judgment  has  been  entered  without  a  written  notice  served,  it  seems  that  the  re- 
quisite undertaking  tostoy  may  be  given.     (Staring  agt.  Jonee,  18  Saw.  423.) 

Poirer  of  a  county  Judge* —  A  county  Judgehaa  power,  under  section 
401  of  the  Code,  to  make  an  order  staying  proceedings  on  a  judgment  entered 
upon  a  report  of  referees',  but  none  to  stay  proceedings  after  tftrdiet.  This  action 
evidently  intended  to  restrict  the  word  ''  verdicf*  to  the  findiD^  of  a  jury.  On 
appeal  from  a  judgment,  section  848  of  the  Code,  after  nving  we  appeal,  says, 
"  such  an  appeal,  however,  does  not  stey  the  proceedings,  unless  security  be 
given  as  upon  an  appeal  to  the  court  of  appeals,  or  unless  the  court  or  a  judge 
thereof  so  order,  which  order  may  be  made  upon  such  terms  as  to  security  or 
otherwise,  as  may  be  just,  such  security  not  to  exceed  the  amount  required  on  an 
appeal  to  the  court  of  appeals."  Now,  a  county  jW^e  has  not  authority  to  make 
an  order  directing  what  security  shall  be  given  in  an  action  in  the  supreme  court. 
And  a  judge  of  this  court,  on  making  such  an  order  upon  a  judgment  entered 
upon  a  report  of  referees,  should  be  presented  with  the  report,  and  the  exceptions 
and  the  case,  if  one  has  been  made,  in  order  to  decide  whether  there  is  probable 
cause  for  review,  <fec.    (Otie  agt.  Spencer,  8  Sow.  171.) 

HFhatthe  undertaking  should  provide  in  case  of  stay*— 

On  appeal  from  a  judgment  at  the  circuit  or  special  term,  the  undertaking,  in  or- 
der to  stay  prneeedingit,  must  provide  for  the  payment  of  all  the  costs,  as  well  as 
the  damages  which  may  be  awarded  on  the  appeal,  not  exceeding  $250.  Where 
the  undertaking  omits  to  provide  for  the  payment  of  the  costs  on  the  appeal,  but 
in  all  other  respecte  is  regular,  the  party  upon  whom  it  is  served  is  not  bound  to 
return  it  It  is  good  as  far  as  it  goe«,  but  does  not  stey  the  proceedings  or  the 
issuing  execution  upon  the  judgment  {Chemung  Canal  Bank  agt.  Judson,  10 
Sow.  133.)  When  upon  an  appeal  an  undertaldna  has  been  given  fully  complv- 
ing  with  the  statute,  and  the  appeal  is  perfected,  the  appellant  does  not  remam 
responsible  for  the  consequences  of  misfortune  and  insolvency  of  his  sureties. 
(WilUtt  agt  Stringer,  15  Sow.  810;  ses Dudley  agt  Goodrich,  16  Bow.  189;  Sea- 
cord  agt.  Morgan,  17  Bow,  894.) 

Cases  at  tlie  circuit  Mrhicli  can  be  revieived  at  general 
tenn  before  Judgment* — ^There  are  but  two  cases  in  which  the  proceed- 
ings upon  a  trial  at  the  circuit  can  be  reviewed  at  the  general  term,  in  the  first 
instance,  before  judcpment  One  is,  where  the  unsuccessful  party  desires  to 
move  for  a  new  trial  upon  ewceptions  token  by  him  upon  the  trial,  (if  the  judge 
deenis  them  of  sufficient  importance  to  be  sent  to  the  general  term.)  If  the  ex- 
ceptions are  sustained,  the  general  term  is  authorized  to  grant  a  new  trial ;  if  not 
sustained,  to  render  final  judgment  The  other  case  is,  where  upon  the  trial,  an 
uncontroverted  stote  of  mcts  is  presented  involving  only  questions  of  law.  In 
that  case,  the  judge  may,  if  he  think  fit,  direct  a  verdict  subject  to  the  opinion  of 
the  court  at  general  term.  It  devolves  on  the  party  in  whose  favor  the  verdict 
is  rendered,  to  prepare  the  case  upon  which  the  general  term  is  to  render 
judgment  In  such  a  case,  the  question  for  the  general  term  is,  not  whether  a 
new  trial  shall  be  granted,  but  wmch  party,  upon  a  conceded  stote  of  facto,  shall 
have  final  judgment  Where  the  plaintiff  on  the  trial  took  an  exception  to  the  rul- 
ing of  the  court  upon  a  question  of  evidence,  and  the  defendant  also  took  excep- 
tions to  the  refusal  of  the  court  to  instruct  the  jury  as  to  the  value  of  the  property 
in  dispute ;  the  jur^r  having  rendered  a  verdict  for  theplaintifiP,  the  court  ordered 
that  the  motion  for  judgment,  upon  a  case  to  be  made,  be  heard  at  a  general  torm 
in  the  first  instonce,  and  the  general  torm  rendered  final  judgment  against  the  plain- 
tiff; held,  that  the  case  was  not  in-rsitnation  to  aathorize  the  judge  to  send  it  to  the 
eeneral  term  for  final  judgment  The  plaintiff  was  not  unsuccessful.  The  ver- 
met  was  in  his  favor.    He  had  no  occasion  to  avail  himself  of  his  exception  as  a- 
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ground  for  a  new  trial  The  verdict  being  for  the  plaintiff,  the  case  could  only 
go  to  the  general  term  upon  the  exception  of  the  defendant,  and  all  that  the  gene- 
ral term  could  regolarly  do,  wad  to  render  judgment  upon  the  verdict,  if  the  ex- 
ception was  not  well  taken ;  or  if  well  taken,  to  grant  a  new  trial.  The  cause 
was  not  in  a  condition  to  anthorixe  the  court  to  direct  a  verdict  subject  to  the 
opinion  of  the  court  at  a  general  term,  for  the  reason  that  exceptions  had  been 
taken  upon  which  the  parties  had  a  right  to  be  heard  upon  a  motion  for  a  new 
trial.  (CM  agt  CamtiA,  15  Bow,  407,  court  of  appeaU ;  8.  C.  16  N,  Y.  R, 
602.) 

Appeal  bT  tbe  people,  no  seenrity  re4iiired.~An  appeal  may 

be  brought  by  the  people  of  this  state  from  any  judgment  against  them  in  any 
court,  without  any  undertaking  or  security  whatever ;  and  such  appeal  shall  ope- 
rate as  a  stay  of  proceedings  on  the  judgment  appealed  from,  in  the  same  man- 
ner as  if  security  had  been  given  as  now  required  by  law.  (Xa««,  1858,  cA.  87, 
^  66,  §  2.) 
See  section  849  and  note. 

§  349.  Orders  by  a  single  judge  may  he  pppealed  from  in 
certain  cases.    {Amendment  ^1862  in  italics.) 

An  appeal  may  in  like  m,anner^  and  within  the.same  time^ 
le  taken  from  an  order  made  at  a  special  term  hy  a  single 
judge  of  the  same  courts  or  county y  or  a  special  county  judge^ 
^'  or  by  a  recorder^  or  hy  any  recorder* s  cowt  of  any  city^^  in 
any  stage  of  the  action^  including  proceedings  suppUjnentary 
to  the  execution^  and  may  he  thereupon  reviewed  in  the  follow- 
i?ig  cases : 

1.  When  the  order  grants  or  refuses,  continues  or  modifies 
a  provisional  remedy. 

2.  When  it  grants  or  refuses  a  new  trial,  or  when  it  sustains 
or  over-rules  a  demurrer. 

3.  When  it  involves  the  merits  of  the  action,  or  some  part 
thereof,  or  affects  a  substantial  right. 

4.  When  the  order  in  effect  determines  the  action  and  pre- 
vents a  judgment  from  which  an  appeal  may  bo  taken. 

5.  When  the  order  is  made  upon  a  summary  application  in 
an  action  after  judgment,  and  affects  a  substantial  right. 

Appeals  in  speeial  proceedlngrs. — An  appeal  may  be  taken  to  the 
general  term  of  the  supreme  court,  or  the  superior  court,  or  court  of  common 
pleas  of  the  city  of  New- York,  from  any  judgment,  order  or  final  determinadon 
made  at  a  special  term  of  either  of  said  courts  in  any  special  proceeding  therein ; 
such  an  appeal,  however,  shall  not  stay  the  proceedings,  unless  the  court,  or  a 
judge  thereof,  so  order,  which  order  may  be  upon  sudi  terms,  aa  to  security  or 
otherwise,  as  may  be  iust ;  such  security  not  to  exceed  the  amount  required  on  an 
appeal  to  the  court  of  appeals.  Sections  three  hundred  and  twenty-seven,  three 
hundred  and  twenty-nine,  three  hundred  and  thirty,  and  three  hundred  and 
thirty-two  of  the  Code  of  Procedure  shall  applv  to  appeals  in  special  proceedings. 
In  special  proceedings,  and  on  appeals  therefrom,  costs  may  be  allowed  inuie 
j  discretion  of  the  court,  and  when  aUowed  shall  be  at  the  rate  allowed  for  similar 

j  services  in  civil  actions ;  and  all  appeals  heretofore  had  or  taken,  and  undeter- 

mined in  special  proceedings,  shall  be  as  valid  and  effectual  aa  though  had  or 
taken  under  the  provisions  of  this  act  (Lawi  o/1864,  eh.  270,  p.  592,  §§  1,  2 
AS.)  Upon  a  reference  of  the  plaintiff's  claim  against  executors  or  aomin- 
istrators,  without  action,  pursuant  to  B.  8.  88,  Ac,  the  court  can  set  aside 
the  report  or  confirm  it,  and  adjudge  costs  and  render  judgment,  which 
should  be  valid  and  effectual  in  all  respects  as  if  the  same  had  been  ren- 
dered in  a  suit  commenced  by  the  ordinary  process.  The  party  aggrieved  should 
cause  the  case  to  be  brought  before  the  court  at  a  apeciai  term,  upon  a  mo- 
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tiontoset  aside  the  report  before  the  jadgment  is  entered;  and  if  this  motion  is 
denied,  he  may  then  appeal  to  the  general  term,  upon  the  fisKsts  as  well  as  the  law. 
He  may  then  appeal  to  the  court  of  appeals  upon  questions  of  law.  The  "  Act  ia 
relation  to  special  prooeedings,**  passed  April  15th,  1854,  is  broad  enough  to  include 
such  a  case;  therefore,  it  is  not  necessary  on  appeal  to  give  security  in  the  first  in- 
stance, unless  the  appellant  desires  a  stay  of  proceedings,  and  then  he  should  apply 
to  the  court  or  a  jadge  for  an  order.  Where  there  has  been  a  sHptdaiion  that  judg- 
ment be  entered  upon  the  report  of  the  referees,  there  can  be  no  appeal  from  such 
judgment  There  must  be  an  actual  determination  by  the  court  at  special  term,  be- 
fore an  appeal  will  lie  to  the  general  term.    (Boyd  agt  Bigdow^  14  How.  611.) 

Appralflal  off  lands  taken  ffor  a  railroad.— By  an  act  of  the 

last  seasion  of  the  legislature,  entitled  "  An  act  in  relation  to  special  proceedings," 
(Xa«7tf  o/ 1854,  c^  270,)  an  order  made  at  special  term,  confirming  the  report  of 
oommissioneTS  of  appndsal  for  lands  taken  for  a  railroad,  may  be  reviewed  on  appeal 
to  the  general  term ;  and  this,  where  the  appeal  was  taken  and  undetermined  at 
the  passage  of  the  aet  No  error  of  law,  committed  by  the  commissioners  in  their 
decision  of  the  merits,  or  upon  the  admission  or  rejection  of  eyidence,  can  be  re- 
viewed or  examined  on  the  application  to  confirm  the  report.  Such  decisions  can 
only  be  reviewed  on  appeal  from  their  appraisal  under  the  18th  section  of  the  act. 
(The  Rochester  and  Oeneaee  Vattey  RR.  Co.  agt  BeckwUh,  10  How.  168.) 

Mandamus. — ^IJnder  the  act  of  1854,  (Lawsj  ch.  270,)  authorizing  an  appeal 
to  be  made  to  the  general  term  from  any  judgment,  order  or  final  determination 
made  at  any  special  term  of  the  court,  in  any  special  proceeding  therein,  an  appeal 
lies  from  an  order  directing  a  mandaTnut  to  issue.  {The  People  agt  Schoonmaker^  \  9 
Barb.  657.) 

Appealable  orders,  as  settled  In  the  second  district.-^ 

{Decided  ht^ore  Uieaetof  1854.)— Appealable  orders,  as  settled  in  the  lecond  district, 
are,  L  Those  mentioned  in  section  349,  and  which  relate  only  to  appeals  from  orders 
and  judgments  in  '*  civil  actions."  2.  Special  proceedings  of  an  equitable  nature, 
such  as  under  the  former  practice  were  appealable  from  a  vice-chancellor  to  the 
chancellor.  3.  In  special  proceedings,  not  of  an  equitable  nature,  where  an  appeal 
is  expressly  given  by  statute,  or  existed  according  to  the  former  practice  of  the  su- 
preme court  Special  proceedings  are  not  regulated  by  section  349,  but  depend 
upon  the  pre-existing  laws  and  practice.    {BedeU  agt  Skcldee,  4  Haw.  432.) 


ORDERS    FROm    WHICH    APPEAIiS    MAY    BE 

TAKEM. 

An  order  in  an  action  continued  nnder  §  13 1.— An  order 
made  at  special  term,  allowing  actions  to  be  continued  in  the  name  of  s«irviving 
plaintiSd,  and  admitting  others  in  placo  of  a  deceased  plaintiff,  is  apptalable;  be- 
cause it  affects  a  substantial  right  {SL  John  agt  Croel^  10  How,  253 ;  see  Kirby 
agt  Filzpairick,  18  K  T.  R  484.) 

An  order  denying  motion  to  surrender  ball.^An  order 
denying  a  motion  that  an  undertaking  given  on  the  arrest  of  the  defendant  be  de- 
livered up.  and  an  exoneretv/r  entered,  ia  appealable.  {The  OokunJbia  Ins,  Co,  agt. 
Forccj  8  How.  353.) 

An   order  denying  a  motion   to  set  aside  service  of 

summons* The  return  of  a  sheriff,  or  an  affidavit  of  a  person  acting  in  bis 

place,  of  the  service  of  a  summons,  ia  not  conclusive  upon  the  defendant  He  may  be 
allowed  to  disprove  it  on  a  motion  to  set  the  proceedings  aside.  ( Van  Rensselaer  agt. 
Chadwu^  1  How,  297.)  But  an  order  of  the  supreme  court,  made  at  general  term, 
setting  aside  a  judgment  and  execution  thereon  for  irregularity,  but  giving  no  direc- 
tion in  respect  to  the  previous  proceedings  in  the  action,  is  not  the  subject  of  an 
appeal  to  the  court  of  appeals  on  the  ground  that  it  *'  determines  the  action  and 
prevents  a  judgment  from  which  an  appeal  might  be  taken,**  although  the  irregu- 
larity alleged  by  the  defendant  consisted  in  the  service  of  the  summons  in  pursu- 
ance of  a  chamber  order,  so  that  if  he  were  right,  no  action  was  ever  commenced. 
The  chamber  order  not  having  been  set  aside,  the  action  is  to  be  deemed  well  com- 
menced and  ttUl  pending.    (Jones  agt  Derby,  16  ^  T,  R  242.) 
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An  order  striking  out  a  portion   of  a  pleading.— The 

plaintiff  moved  to  strike  out  a  portion  of  the  defendants*  answer  to  the  complaint, 
on  the  ground  that  it  set  forth  two  defences,  not  separately  stated,  as  required  bj 
section  150  of  the  Code.  The  motion  was  granted  at  special  term,  and  the  defend- 
ants appealed.  (Otis  agt  Boas^  8  Edw,  193.)  ^  An  appeal  does  not  lie  from  the  spe- 
cial to  the  general  term,  upon  an  order  re/wing  to  ghrikt  ou^  of  a  pleading  alleged 
immaterial,  impertinent  or  scandalous  averments;  because  it  cannot  involve  the 
merits,  {Code^  §  349.)  An  order  striking  cut  such  averments  maj  be  the  subject  of 
appeal,  where  it  appears  that  such  matter,  stricken  out, involves  tiie  merits.  {Whit- 
ney agt.  Waterman^  4  How.  313.) 

An  order  denying  a  neir  trial  on  nearly  ditcovered 
evidence* — ^A  motion  for  a  new  trial,  on  the  ground  of  newly  discovered  evi- 
dence, cannot  be  heard  in  the  first  instance  at  general  term.  8ucb  a  motion  must 
be  made  at  special  term.  If  denied,  an  appeal  may  be  taken  from  the  order  deny- 
ing it,  and  it  will  be  heard  at  the  same  time  as  the  appeal  fit>m  the  judgment 
(Clarke  agt  Ward^  4  Duer,  206;  $€t  Lanman  agt  Tlu  LeurisUm  BR  Co^  18  K. 
7.  R,  493.) 

An  order  directing  the  payment  off  money  ont  off  conrt. 

Appeal  from  an  order  at  special  term  directing  the  payment  to  the  plaintiff  (out  of 
moneys  in  court)  of  the  sum  admitted  by  the  defendant  to  be  Aue  and  payable. 
Whether,  on  an  appeal  from  such  an  order,  the  general  term  vn}\  review  the  discre- 
tion exercised  at  special  term,  in  respect  to  the  termB  or  condiiuyM  upon  which  such 
order  should  be  granted,  where  no  riglU  of  the  appellant,  and  no  rule  of  law  is  vio- 
lated, queret  It  seems  not  (Merritt  agt  TTiomp^on,  10  How,  428.)  The  holder  of 
a  fund  being  sued  by  two  parties  having  conflicting  claims  thereto,  brought  the 
same  into  court,  and  was  discharged  from  litigation  under  §  122  of  the  Code.  There 
was  no  formal  substitution  of  either  claimant  as  defendant,  but  a  reference  was 
ordered  to  ascertain  the  facts,  and  upon  the  coming  in  of  the  report  the  fund  was 
awarded ;  }ieldf  a  final  determination  equivalent  to  a  judgment,  from  which  an  appeal 
lies,  by  the  unsueoessful  claimant,  to  this  court  The  report  in  such  case  having 
the  effect  of  a  special  verdict,  the  question  which  party  is  entitled  to  judgment  is 
reviewable,  on  appeal,  although  no  exception  has  been  taken.  (Kirhy  agt.  FUz- 
Patrick,  18  N.  Y,  R.  484.) 

An  order  denying  a 'motion  to  set  aside  a  Jndgment. — 

Where  the  notice  of  motion  was  "  to  set  aside  the  judgment  for  irregularity,  in  this^ 
to  wit:  in  entering  up  judgment  and  filing  a  record  thereof  subsequent  to  a  full  and 
complete  settlement  and  for  such  further  relief,*'  te, — hM,  not  to  be  a  motion  to 
set  aside  the  judgment  for  irregvkurity  merdyj  and,  therefore,  the  order  made  upon 
such  motion  was  appealdbk.  (Afarquat  agt  Mutvy,  9  How.  460 ;  see  TVocjf  agt.  N,  Y. 
Steam  Fattcet  Co.,  I  E.  D.  Smith,  357 ;  Ward  agt  WordsumiK,  id.  699;  Matthews 
agt.  Jones,  id.  429.) 

An  order  alloiving  a  supplemental  ansirer.— An  order  allow- 
ing a  defendant  to  put  in  a  supplemental  answer,  setting  up  a  new  defence,  whicb, 
if  established,  will  be  fatal  to  the  plaintiff's  action,  involves  the  merits,  or  at  leaat 
affects  a  substantial  right,  and  is  ther^ore  appealable.  (Earringlon  agt.  Slade,  12 
Barb.  161.) 

An  order  refferring  a  canse  not  referable  by  statute.— An 

order  directing  a  reference  of  a  cause  which  is  not  referable  by  statute  is  appealable. 
(Gram  agt  Bradford,  4  AUb.  193.) 

An  order  in  supplementary  proceedings. — ^Appeal  from  two 
orders  made  by  a  oounty  judge  in  proceedings  supplementary  to  execution.  (Haixh 
agt  Weybwrn^  8  Uov).  163.)  It  is  irregular  to  move,  at  a  general  term  of  the  court, 
to  set  aside  an  order  made  by  a  county  judge  for  the  examination  of  a  defendant 
before  a  referee,  on  the  ground  of  irregularity.  If  such  order  is  erroneous,  the 
remedy  of  th  e  defendant  is  to  apply  to  the  county  judge  to  vacate  or  modify  it 
And  if  such  application  is  denied,  it  seems  the  defendant  may  appeal,  under  section 
349  of  the  Code  of  1849.    {Conway  agt.  Hikhins,  9  Barh  378.) 

An  order  of  reference  to  ascertain  damages  in  an  ac- 
tion. — In  an  action  for  the  recovery  of  the  possession  of  personal  property  with 
damages  for  its  detention — the  defendant  failing  to  answer,  and  an  order  ck  reference 
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to  asoertain  the  dtt&ages  of  deteation,  ia  made  upon  notioe  and  opposed — luch  order 
is  appealable  to  the  general  term.  It  inYolyea  some  part  of  the  merits.  {Emerson 
agt.  Bumai/^  6  Bow.  32.)  But  that  damages  were  assessed  against  the  defendant  in 
the  court  below,  without  anj  affidavit  having  been  filed  proving  his  default  in  not 
answering,  is  a  matter  of  praetioe  not  reviewable  in  this  court  upon  appeal  from 
the  judgment.    (  Caain  agt  BUHngs,  16  K,  T.  R  622.) 

An  order  denying  motion  for  examination  off  adverse 
party. — An  order  revising  an  application  for  the  examination  of  an  adverse  party 
before  the  trial,  is  appealable.    (Green  agt.  Wood,  6  Abb,  21*1.) 

An  order  that  plaintiff  pay  costs  in  an  action. — An  order 
that  the  plaintiff  pay  the  defendant's  costs  in  an  action,  where  an  offer  of  judgment 
has  been  made  by  the  defendant,  and  the  plaintiff  has  recovered,  on  the  trial,  less 
than  the  offer,  is  appealable.    {MsOraih  agt.  Van  Wyck,  I  C,  R  N.  S.  161.) 

An  order  ailonring  an  attacliment* — ^The  allowance  of  a  warrant 
of  attachment  is  clearly  within  the  definition  of  an  orcUr  contained  in  the  400th 
section  of  the  Code ;  and  if  an  order,  it  niay  be  reviewed  upon  appeal  under  the 
first  subdivision  of  section  349.    (Bank  of  Lannnghurgh  agt  McKien,  1  How.  360.) 

An  order  al louring  costs,  irhere  title  to  real  property 
comes  in  question. — ^An  order  made  at  special  term  allowing  costs  under 
section  304  of  the  Code,  where  title  to  real  property  oomes  in  question,  is  appeala- 
ble to  the  general  term  as  involving  a  part  of  the  merits  of  the  action.  (Barhans 
agt  libbitSy  1  How.  74 ;  se$  Sluyiar  agt.  Smith,  2  Bo»w.  613.) 

An  order  refusing  an  attachment  against  a  \¥itness.— This 

was  an  appeal  to  and  heard  at  the  general  term  of  the  superior  court  from  an  order 
of  Mr.  Justice  Hot riTAir  denying  a  motion  that  an  attachment  issue,  for  an  alleged 
contempt  in  not  obeying  a  iubposna  duces  tecum.  {La  Forge  agt.  Xa  Forge  Fire  Ins. 
Co.,  14  How.  26.)  An  order  denying  an  application  for  the  examination  of  an  ad- 
verse party  before  the  trial,  is  appealable.    {Oreen  agt  Wood,  6  Abb.  211.) 


ORDERS  FROm  HTHICH  APPEAIiS  I>0  MOT  LIE. 

An  appeal  mtIH  not  lie  until  order  entered  and  motion 
papers  filed. — ^An  appeal  from  an  order  will  not  lie  until  it  is  entered  and  the 
motion  papers  filed  with  the  derk.  And  the  motion  papers  must  be  produced  to 
the  court  on  the  hearing  of  the  appeal    (SmWt  agt  Bodd,  3  R  D.  Smith,  215.) 

Appeal  from  an  order  hy  consent  ivithont  any  papers, 
not  allowed. — Where  no  papers  are  used  and  the  motion  is  made  by  consent 
upon  more  verbal  statements,  no  appeal  will  lie.  {Smith  agt  Bodd,  3  E.  B.  Smith 
216.)  The  practice  of  submitting  motions  to  a  judge  at  special  term,  upon  verbal 
statements,  and  then  appealing  to  the  general  term,  condemned.  {Pierret  agt. 
MoUer,  3  E.  B.  Smiih,  674.)  An  award  in  an  action  in  the  marine  court,  N,  Y.,  and 
judgment  entered  by  consent  in  the  common  pleas,  an  order  affirmed  at  general 
term  denying  a  motion  to  set  aside  the' judgment,  not  appealable  to  the  court  of  ap- 
peals, must  be  reviewed  by  writ  of  error.  {Isaacs  agt  Beth  Httmsdrash  Society,  19 
If.  T.  R.  584.) 

An  appeal  irill  not  lie  from  a  mere  opinion  of  the 
court. — Where  a  mere  opinion  of  the  court  is  given  upon  deciding  a  motion  to 
determine  a  party's  right  to  costs  upon  a  verdict,  it  is  not  an  order  from  which  an 
appeal  lies,  idthough  the  opinion  states  that  the  plaintiff  is  entitled  to  costs,  and 
that  it  be  entered  as  an  order  with  the  clerk  at  special  term.  (Snyder  agt.  Beyer, 
3  E.  B.  Smith,  235 ;  see  Sluyter  agt  Smith,  2  Bosw.  673 ;  Sun  Mutual  Insurance  Co. 
agt.  Bwight,  1  HiU.  50.) 

Order  to  remove  a  referee  after  trial. — An  order  made  at 
special  term,  denying  a  motion  to  remove  one  of  the  referees  in  the  action,  after 
trial  and  report  set  aside,  and  cause  referred  back,  is  not  appealable.  {Perry  agt. 
Moore,  2  E.  B.  Smith,  32.) 

Order  giving  time  to  make  a  motion  and  staying  pro- 
ceedings.— An  order  giving  ten  days'  time  to  a  party  to  make  a  motion,  and 
granting  a  stay  in  the  meantime,  is  not  appealable  under  section  349.  {Hunt  agt 
Bennett,  2  KB,  Smith,  63.) 


568  APPEALS  [§  849 


Motionf  mmd  orders  iiiidie  at  the  clre«it«— The  remedy  of  a 
part7  eggrieved  bj  prooeediiige  at  the  cirenit,  luch  m  motiona  to  put  a  eanae  over 
the  circuit — ^to  put  off  a  cause  till  a  later  daj  in  the.eircuit— motioiu  as  to  tl^  order 
of  business  to  correct  the  calendaF--for  attechmenta  against  absent  vitnoces^  Ae., 
is  not  by  appeal,  but  to  moTe  upon  aiBdaTits  at  a  non-enumerated  term,  to  set  aside 
the  proceedings  for  irregularly,  or  upon  terms.    {MtOer  agt  Porter,  17  Sow.  ft 86.) 

Order  opening  a  default  and  permitting  a  defence. — 

An  order  opening  a  de&ult  and  permitting  the  defendant  to  answer  the  complaint, 
is  not  an  order  which  involves  the  merits,  so  that  an  appeal  lies  under  section  349. 
{Mead  agt.  Mead^  2  R  D,  Smithy  323.)  An  order  denying  a  motion  to  set  aside  a 
judgment,  and  for  leave  to  the  defendants  to  appear  and  answer,  for  irregularity,  on 
the  ground  that  no  court  is  named  in  the  summons,  is  not  appealable.  {TaOman 
agt  JUnman^  10  How.  89.)  An  order  imposing  terms  as  a  condition  of  relief  fit»i 
a  de&ult,  is  not  i^pealable  in  respect  of  such  termsL  ( Oak  agt  Vtrwm,  4  S<md.  709; 
a0id  H€  Lanman  t^  LeurisUm  Haikvad  Cp.,  18  Jf.  7.  R  493.) 

Order  in  proceedings  for  opening  and  extending  streets 
in  the  city  of  If  e\¥-Tork. — If  an  application  for  such  confirmation  is  a 
specicU  proceeding^  within  the  meaning  <^  the  C(>de,  or  the  act  of  1854,  the  decision 
thereon  is  not  the  subject  of  review  upon  appeal ;  though  it  comes  within  the  letter 
of  the  Code,  and  that  statute  authorizing  an  appeal:  because  the  jurisdiction  <^  Uie 
court  is  taken  away  by  the  statute  under  which  the  proceedings  originated,  which 
declares  *'  that  the  order,  or  judgment  of  the  oonrt,  m  the  premises,  tTiaU  he  final 
(wuf  eonchuive"  This  having  been  settled,  in  respect  to  an  appeal  troixk such  an 
order,  from  the  general  term  of  the  supreme  court  to  the  court  of  appeals,  it  must 
be  equally  true  in  respect  to  an  appeal  fh)m  an  order  made  at  apecial  term  to  the 
general  term.  The  order,  when  made  at  epeekU  term,  is  equally  the  order  of  the 
iupreme  court,  as  if  made  at  the  general  term.  It  is  a  familiar  rale,  that  an  appeal 
will  not  lie  fW>m  an  order  which  the  court  was  authorized  to  make  or  not,  in  its  di»> 
cretion.  The  statute,  when  it  says  "  that  the  order,  or  judgment  of  the  court,  in 
the  premises,  shall  be  final  and  oondusive.*'  is  evidently  speaking  of  the  original 
order  or  decision  oOhe  court  in  the  premises,  tn  Ae  first  inatanoe,  and  not  the  last 
order  the  court  would  ordinarily  have  power  to  make.  {Matter  of  extension  sf  Bow- 
ery, 12  How.  97.)  Such  an  appeal,  however,  was  subsequently  heard  at  general 
term  in  the  first  district,  in  the  case  of  Pryor  (6  ^^6.  372.)  j&ji  order  allowing  or 
reflising  a  common  law  certiorari,  to  review  proceedings  of  conmiiBsionera  of  assess- 
ment, not  appealable.    {People  agt.  SHhoell,  19  K.  7.  R.  531.) 

Final  decision  of  a  trial  by  the  court,  except  ordering 
a  reference  to  take  an  account. — ^When  an  action  is  tried  before  the 
court,  without  a  jury,  and  a  decision  is  made,  disposing  of  the  case,  except  that  a 
reference  is  directed  to  take  an  acooont,  and  an  order  is  entered  in  conformity  to  the 
decision,  an  appeal  from  such  order,  to  review  decisions  made  at  the  trial,  will  be 
dismissed;  they  can  only  be  reviewed  on  an  appeal  from  the  judgment,  whidi  appeal 
cannot  be  brought  until  the  account  has  been  taken,  and  all  questions  arising  upon 
it  have  been  disposed  of  at  special  tenn.  Until  then,  the  order  entered  on  the  &ial 
decision  made  alter  the  trial,  does  not  become  a  judgment,  within  the  meaning  of 
that  word  as  defined  by  the  Code.  The  ^^ judgment"  from  which  an  appeal  may  be 
taken  to  the  general  term,  means  the  same  thing  as  a  judgment  from  which  an  ap- 
peal may  be  taken  to  a  court  of  appeals.  (Latorence  agt  Farmers^  Loan  4b  Trust 
Co.,  15  How.  57.)  A  judgment  for  the  sale  of  lands  and  the  disposition  of  the  pro- 
ceeds in  accordance  with  the  report  to  be  made  upon  a  reference  therein  ordered  to 
ssoertain  the  shares  of  the  respective  parties,  is  not  final  so  as  to  be  the  subject  of 
an  appeal  to  this  court  though  no  provision  is  made  in  the  judgment  for  a  review 
of  the  report  or  for  suspending  the  actual  payment  of  the  moneys  to  give  an  oppor^ 
tunity  for  appeal.  The  judgment  is  not  final  so  long  as  there  mi^  be  further  litigation 
under  its  provisions;  and  it  is  for  the  supreme  court  to  provide  as  may  be  necessary 
to  secure  to  the  parties  the  praotieal  fruits  of  such  litigation.  (Tompkims  agt  EyaU, 
19  ^:  7.R  634.) 

Cx  parte  orders* — It  seems  there  is  no  appeal  to  a  general  term  from  the 
decision  of  the  judge  in  granting  or  rising  an  sz  pesrU  order.  (Savage  agt  R^iyea^ 
3  Hw>,  376.) 
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Ita^er  refiuiBir  to  strike  out  Imoiaterial  averments  In 
a  pleading. — ^An  appeal  does  not  lie  flrom  the  special  to  the  general  term,  upon 
an  order  refiumg  io  eirike  <m<  of  a  pleading  alleged  hnmateiial,  impertinent  or  scan- 
dalous ayerments;  because  it  cannot  Involre  the  merits  (Oode^  ^  349.)  An  order 
striking  ovi  such  averments  may  be  the  subject  of  appeal,  where  it  appears  that  such 
matter,  stricken  out,  inyolTes  the  merits.  {Whdiiey  agt.  Waterman,  4  How.  313 ; 
#M  BedeU  agt  SiicMes,  Z  C,  K  105.)  It  was  held  in  Thompton  agt  Starkweather,  (2 
O.  R.  41,)  ti^t  an  order  refusing  leave  to  reply  after  the  time  to  reply  had  gone  by, 
was  not  appealable  to  the  genend  term.  (And  see  Waterbury  Manuf,  Co,  agt  Kranse^ 
9  Ahb,  175  ;  RMins  agt  Richardson,  2  Bosw.  248.) 

Order  by  a  county  Jndf^e  In  supplementary  proceed* 
lnys.<— No  appeai  can  be  taken  from  an  order  made  by  a  county  judge  in  proceed- 
ings supplementary  to  execution  in  a  cause  oriffinaiing  in  a  jusOee's  or  county  eouiri. 
None  of  the  provisions  of  the  Code  are  applicable  to  such  cases.  It  is  only  in  actions 
in  the  supreme  court,  where  such  proceedings  are  had  before  the  county  jUdge,  that 
an  appeal  is  authorized.    {Smith  agt  Mart,  11  Bow.  203.) 

Order  granting  a'nenF  trial  and  assessment  under  plank 

road  act. — An  order  of  the  special  term  granting  a  new  trial  and  assessment  of 
damages  imder  the  act  relating  to  plank  roads,  (1849),  is  not  appealable  to  the  gen- 
eral term.    (Matter  offbrt  Flain,  dkc.,  Plank  Road  Company,  Z  C.  R,  148.) 

Order  granting  temporary  alimony. — ^The  supreme  court  at  gen- 
eral term  in  the  second  judicial  district,  in  January,  1862,  dismissed  an  appeal  in  an 
action  taken  from  an  order  at  special  term  granting  temporary  alimony,  on  the 

g-ound  that  it  belonged  to  a  class  of  orders  which  depended  upon  the  discretion  or 
vor  of  the  court    (Abbey  agt  Abbey,  6  How.  340.) 

Order  of  reference* — ^An  order  of  reference  is  not  appealable  to  the  gen- 
eral term.  The  sufficiency  of  the  complaint  as  to  its  containing  a  cause  of  action 
is  not  necessarily  determined  by  an  order  of  reference  in  the  cause,  (.^on  agt 
Brennon,  1  How,  369.)  The  349th  section  of  the  Code  authorizes  an  appiu  when 
the  order  affects  a  substaniiai  right  Now  the  question  is  this,  is  such  a  substantial 
right  violated,  in  referring  a  cause  which  involves  the  examination  of  a  long  accounti 
wh«re  a  party  insists  he  has  a  right  to  have  it  tried  by  a  jury,  that  he  can  appeai 
from  the  order  of  reference  t  HM  not,  because,  whether  such  a  long  examination 
will  be  involved  is  a  question  of  fact  to  be  determined  summarily  by  Uie  tribunal  to 
which  the  application  is  made.  If  there  be  evidenoe  enough  to  call  for  a  judicial 
determination,  it  is  a  matter  of  discretion,  and  the  decision  must  be  regarded  as 
conclusive.  (Dean  agt  Empire  State  Mutual  Jns,  Co.,  9  How,  69 ;  see  UbsdeU  agt 
Root,  3  Abb.  142;  Kennedy  agt  ShOton,  9  Abb.  157.)  It  is  otherwise  of  an  order 
Teferring  a  cause  not  referable  by  statute.    {Oram  agt  Bra^^d,  4  Abb.  193.) 

Order  denying  motion  to  enter  ^  secured  on  appeal'*  on 
the  docket  of  Judgment. — ^An  order  denying  a  motion  to  enter  on  the 
docket  of  a  judgment,  flrom  which  an  appeal  has  been  taken,  tbe  words  "  secured 
on  appeal,"  purraant  to  section  282,  is  not  appealable.  {Fitch  agt  Livingston,  4 
Sand.  712.)  But  an  order  of  the  supreme  court  vacating  an  entry  of  satisfaction 
and  restoring  the  judgment,  is  appealable  to  this  court  (McGregor  agt.  Comstock, 
19N,T.R  581.) 

Order  granting  or  denying  an  extra  allourance  of  costs. 

An  order  granting  an  extra  aUowance  of  costs,  (§  308,)  and  costs  of  (he  motion,  is  not 
the  subject  of  review  by  appeal  Such  allowance  or  disallowance,  are  matters  rest- 
ing entirely  in  the  discretion  of  the  judge  who  holds  the  court.  (Dickson  agt  Mc- 
Elwain,  1  How.  138.)  An  order  denying  a  motion  for  an  extra  allowance  of  costs, 
is  not  an  appealable  order.  (Cook  agt  Dickenson,  5  Scmd.  663.)  It  was  held  in 
Wakinson  agt.  Tiffany,  (4  Abb.  98,)  that  an  order  awarding  an  extra  allowance  ex- 
ceeding ten  per  cent  upon  the  amount  recovered,  affected  a  substantial  right,  and 
was  therefore  appealable.  (And  see  Sluyier  agt  Smith,  2  Bosw,  673.)  An  order 
otherwise  appealable  is  not  the  less  so  becMue  it  affects  only  costs.  (Mc  Gregor  agt. 
Comstock,  19  N.  T.  R  581.) 

Costs  of  a  motion.— (7ofi»  of  a  moHon  rest  in  the  discretion  of  the  justice 
who  hears  the  motion ;  and  the  oourt^  on  appeal,  oo^t  not  to  interfere  with  his 
decision  thereon.    Indeed,  an  appeal  cannot  be  brought  on  a  mere  question  of  oostSi 


670  APFKAL8  [§  849 

because  the  merits  are  not  inyolyed ;  and  the  conit  should  not  consider  that  qnestiaii 
when  brought  up  collaterallj  with  questions  which  are  appealable.  {Denniton  agt. 
Iknniswit  9  Bow.  246;  and  $06  Perry  agt.  Moore^  2  K  D.  SmUhf  32.)  An  order, 
made  at  special  term  denying  a  motion  to  dismiss  the  complaint  on  the  gpround  that 
the  plaintiffa  had  omitted  to  file  securiiy  for  eogtt,  is  not  appealabie.  {I)/ron€^  dte^ 
Co.  agt.  Schenek,  18  Mow.  276 ;  and  ste  Sktyter  agt  Smithy  2  Botw.  673.)  An  or- 
der otherwise  appealable  is  not  the  leas  so  booanse  it  affects  only  costs.  {McGregor 
agt  Comstock,  19  N.  Y.  R.  681.) 

3*  Snttaining  or  OTermlingdeiiiiirrert.— The  question  whether 
a  decision  sustuning  or  overmUng  a  demurrer  may  be  appealed  from  aa  an  order, 
before  judgment  entered,  has  been  the  occasion  of  conflicting  decisions.  They  are 
here  given  in  their  order.  1.  A  decision  of  the  court  upon  a  demurrer  is  not  an 
order,  but  a/ud^m^nl  Kor  does  an  appeal  lie  from  the  judgment  until  it  is  entered 
and  perfected.  The  time  for  appealing  begins  to  run  on  service  of  notice  of  the 
entering  of  the  judgment  {BenUey  agt  Jones^  4  How.  336.)  The  decision  of  a 
motion,  granting  a  judgment  on  the  £px>und  of  the  friyolousness  of  the  demurrer 
under  section  247  of  the  Code,  and  allowing  the  defendant  time  to  answer,  is  not  an 
order,  but  a  judgment  {see  BenUey  agt  Jones^  4  Bow.  Pr.  R  335;)  An  appeal  from 
such  a  decision  must  therefore  be  taken  as  an  appeal  from  a  judgment — ^not  from  an 
order.  (King  agt.  Stafford,  6  Bow.  30.)  An  aji>eal  cannot  be  taken  from  an  order 
of  the  special  term  overruling  a  demurrer  as  fHvolous.  Judgment  must  first  be 
entered,  and  the  appeal  brought  upon  that  (Bruce  agt  Pinckney,  8  Bow.  397.) 
An  appeal  will  not  lie  upon  an  order  of  the  special  term  rendering  judgment  on 
demurrer,  with  leave  to  amend  on  payment  of  costs  in  twenty  days.  Judgment 
must  be  actually  entered  before  an  appeal  will  lie.  (See  Bruce  agt.  Pinckneyy  aa  to 
frivolous  demurrers,  8  Bow.  397.)  It  seems,  that  the  amendment  to  section  349  of 
the  Code  in  1 851,  which  provides  that  an  order  ma,y  be  appealed  firom  '*  when  i^ 
sustains  or  overrules  a  demurrer,"  is  inoperative.  The  decision  of  a  demurrer  is 
always  a  judgmeniy  whether  absolute  or  upon  terms.  (Lewis  agt.  Acker,  8  Bow, 
414 ;  see  Martin  agt  Kanouse,  2  Abb.  390.)  An  appeal  to  the  general  term,  under 
section  349  of  the  Code,  relating  to  appeals  from  orders  from  a  decision  at  special 
term,  directing  judgment  in  favor  of  defendant  on  a  demurrer  to  the  whole  of  a 
complaint  as  an  order,  will  not  lie.  (Ba^MUin  agt  N'  T.  Central  RR  Company^  10 
Bow.  218.)  On  appeals  from  the  special  to  the  general  term,  the  2d  subdivision 
of  section  349  of  the  Code  (1861)  reads  as  follows;  **  When  it  (the  order)  grants 
or  refuses  a  new  trial,  or  when  it  suaiaine  or  overrules  a  demurrerJ*^  The  question 
that  arises  now  is  this :  Is  the  decision  at  special  term,  overruling  a  demurrer,  an 
order,  and  appealable  as  such,  or  ^judgment,  requiring  final  judgment  to  be  entered 
before  the  appeal  can  be  brought?  Beld,  that  under  this  section  an  appeal  may  be 
brought  upon  the  order,  without  entering  final  judgment  (It  was  otherwise  before 
the  amendment  See  Bentley  agt  Jones,  4  Bow.  Pr.  R  336 ;  King  agt  Stafford,  6 
id.  30.)  (MeUis  agt.  De  Forreet,  6  Bow.  413.)  On  appeal  from  an  oMer  under  sec- 
tion 349  to  the  general  term,  no  undertaking  or  security  is  required.  In  an  action 
for  the  recovery  of  the  possession  of  personal  property  with  damages  for  its  deten- 
tion— ^the  defendant  failing  to  answer,  and  an  order  of  reference  to  ascertain  the 
damages  of  detention,  is  made  upon  notice  and  opposed — such  order  is  appealable 
to  the  general  term.  It  involves  some  part  of  the  merits.  (Em^son  agt  Bumey,  6 
Bow.  32.)  A  decision,  *'  sustaining  or  overruling  a  demurrer, "  maybe  appealed  from 
aa  an  order,  before  judgment  is  entered.  And  that,  too,  whether  the  demurrer  goes 
to  the  whole  or  only  a  part  of  the  pleading.  (NoUon  agt  Western  RR.  Co.,  10  Bow. 
97.)  On  an  appeal  from  an  order  overruling  a  demurrer  (not  a  Judgment)  the  appeal 
operates  per  «e  as  a  stay  of  proceedings.  No  undertaking  in  such  case  is  required. 
(Of  course  the  order  must  be  considered  appbalabls,  and  consequently  agrees  xoiih  (he 
next  preceding  case  of  NoUon  agt.  Western  RR.  Company)  (Cook  agt  Pomeroy,  10 
Bow.  103.)  3.  From  an  order  sustaining  or  overruling  a  demurrer,  an  appeal  may 
now  be  taken  to  the  general  term  without  security.  It  is  an  enumerated  motion. 
If  judgment  have  been  entered  on  the  order,  the  appeal  must  be  taken  from  the 
judgment — ^not  from  the  order.  Whore  the  decision  on  the  demurrer  is  final  in  the 
cause — giving  no  leave  to  amend  or  to  plead  over,  the  appeal  should  be  taken  as 
ftom  a  judgment  {Reynolds  agt  Freeman,  4  Sand.  702,)  The  prorision  of  sec.  349 
of  the  Code,  allowing  an  seppeal  "  from  an  order  made  at  spetial  term,"  Ac,  '*  when 
it  sustains  or  overrules  a  demurrer,"  is  applicable  to  all  cases  where  leave  to  amend 
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is  giveOf  in  connection  with  the  dedaion  on  a  demurrer ;  and  also  to  decisions  on 
demurrer  to  part  of  a  complaint,  or  answer  containing  several  alleged  causes  of 
action  or  defences.  {Cook  agt.  Pomeroyj  10  Ebw.  221.)  A  decision  of  the  special 
term  overruling  a  demurrer  to  a  complaint,  and  giving  leave  to  answer,  is  an  order, 
and  not  a  judgment,  while  the  time  and  privilege  to  answer  continue.  {Ford  agt. 
Turner,  5  DueTy  684.) 

When  may  an  order  made  at  special  term  be  said  to 
<<  involve  tlie  merits  f — ^The  word  merits,  as  a  legal  term,  having  acquired 
no  precise  technical  meaning,  dearly  admits  of  some  latitude  of  interpretation.  Let 
it  be  understood,  therefore,  in  the  section  of  the  statute  under  review,  as  meaning 
the  strict  legal  rights  of  the  parties,  as  contradistinguished  from  those  mere  ques- 
tions of  practice  which  every  court  regulates  for  itself,  and  from  all  matters  which 
depend  upon  the  discretion  or  favor  of  the  court,  and  we  have  not  only  a  rational 
but  an  exact  and  well  defined  construction  of  the  provision  in  question.  It  would 
then  give  an  appeal  from  every  order  which  involved,  that  is,  passed  upon  and  de- 
termined any  positive  legal  right  of  either  party,  and  deny  it  in  all  other  cases. 
This  is.the  construction  which  will  inevitably  be  generally  given  in  practice  to  this 
provision ;  and  by  adopting  it  as  the  true  interpretation  of  the  language,  much  fluc- 
tuation in  the  decisions  of  our  courts  in  regard  to  appeals  from  this  class  of  orders, 
may,  it  is  believed,  be  avoided.  Per  Selden,  J.  {SL  John  agt  Weety  4  How.  332.) 
We  think  the  order  in  this  case  was  of  such  a  nature  that  it  was  a  subject  of  an  ap- 
peal. It  involved  a  part  of  the  merits  of  the  action.  It  was  a  matter  of  strict  legal 
right  as  to  the  allowance  of  costs.  The  order  did  not  relate  to  a  matter  of  practice 
or  procedure,  or  rest  in  the  discretion  of  the  court  (8  Barh.  S.  C.  Rep.  329).  The 
court  in  the  cases  cited  has  construed  the  expression,  '*  when  it  involves  the  merits 
of  the  action,  or  some  part  thereof,"  to  mean  that  which  relates  to  the  strict  legal 
rights  of  the  parties  as  contradistinguished  from  mere  questions  of  practice,  which 
every  court  regulates  for  itself,  and  all  matters  which  depend  on  the  discretion  or 
favor  of  the  court.  Per  Wright,  J.  (Bv^^hans  agt.  2V&Mfe,  7  How.  78.)  In  jS*. 
John  agt.  Wtsty  (4  How.  Pr.  R.  S29,)  the  word  *'  merits,"  as  here  used,  is  held  to  mean 
"  the  strict  legal  rights  of  the  parties,  as  contradistinguished  fh)m  those  mere  ques- 
tions of  practice  which  every  court  regulates  for  itsell^  and  from  all  matters  which 
depend  upon  the  discretion  or  favor  of  the  court;"  and  this  I  think  the  correct 
interpretation.  It  cannot  be  contended  that  this  order  involves  the  merits  of  the 
action,  tiius  understanding  the  term  merits ;  it  relates  merely  to  a  matter  of  prac- 
tice—the form  of  a  proceeding.  Per  T.  R.  Strong,  J.  (TaUman  agt.  Hinman,  10 
How.  90.)  The  question  upon  what  terms  a  party  committed  for  non-payment  of  a 
fine  imposed  upon  him  for  a  contempt  may  be  relieved,  is  one  for  the  discretion  of 
the  tribunal  imposing  the  fine,  and  is  not  the  subject  of  an  appeal  to  this  court 
So  also  of  the  evidence  required  to  establish  his  inability  to  comply  with  the  terms 
of  the  order  imposing  the  fine.  {People  agt  DehecchiOy  IS  N.  T.  R.  352 ;  and  see 
Lounebury  agt.  Purdy,  18  N.  T.  R.  61^.) 

VTliat  may  be  understood  hj  a  substantial  right.— Does  the 
order  then  affect  a  substantial  right  of  the  defendants?  If  the  view  above  ex- 
pressed, that  the  order  relates  merely  to  the  practice,  which  is  entirely  governed  by 
the  discretion  of  the  court,  is  correct,  it  is  difficult  to  see  how  any  substantial  right 
of  the  defendants  can  be  aiOfected  by  it  A  party  cannot  be  said  to  have  a  right  to 
what  a  court  has  a  discretion  to  grant  or  withhold.  The  legislature  must  have 
intended  by  a  substantial  right,  a  fixed  determinate  right  independent  of  the  discre- 
tion of  the  court,  and  of  some  value.  Such  a  right  must  exist  and  be  injuriously 
affected  by  an  order  to  bring  a  case  within  the  subdivision  above  given.  Per  T.  R. 
Stroxg,  J.  {ThUman  agt  Hinman^  10  How.  90.)  An  order^  made  at  special  term, 
allowing  actions  to  be  continued  in  the  name  of  surviving  plaintiffs,  and  admitting 
others  in  place  of  a  deceased  plaintiff,  is  appealable;  because  it  affects  a  siibstantiai 
right.  (Code,  §  349 ;  St.  John  agt.  CVod,  10  How.  253 ;  see  Bennett  agt  Van  Syckd, 
18  K  7.  R.  481 ;  Lounshury  agt  Purdy,  \S  N.  Y.  R.  615.) 

IFhen  order  does  or  does  not  determine  the  action. — ^An 

appeal  to  the  court  of  appeals  lies  from  an  order  made  after  judgment  rendered 
upon  the  striking  out  of  an  answer  as  sham,  where  such  order  vacates  the  judgment 
upon  the  ground  that,  by  reason  of  matter  occurring  between  the  time  of  striking 
out  the  answer  and  the  actual  entry  of  judgment,  the  plaintiff's  cause  of  action  had 
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eeaatd  to  ezisi.  Soeii  aa  order  TiiioaU j  detenninM  the  aetion  and  prerenti  a 
judgment  from  which  an  appeal  would  liOi  within  the  Sd  subdivision,  section  II  of 
the  Code.  {Edaon  agt.  JHUaye,  17  H,  T,  E.  158.)  Where  the  sapreme  court  at 
general  term,  on  the  request  of  the  party  moving  for  a  new  trial,  the  other  partf 
not  appearing  to  oppose,  takes  the  papers  and  examines  the  questions  involved,  its 
judgment  thereon  is  an  actual  determination  from  which  an  appeal  lies  to  this  court. 
{Sensca  Ndtion  agt  Kmght,  19  N.  7.  R  58t ;  aee  Tlmpkim  agt  Eyatt^  19  K.  T  R 
534 ;  Cook  agt  N,  T.  FhaUng  Dry  Dock  Co.^  229.)  An  order  of  the  supreme  courts 
made  at  general  term,  setting  aside  a  judgment  and  execution  thereon  for  irregularity, 
but  giving  no  direction  in  respect  to  the  previous  proceedings  in  the  action,  is  not  the 
subject  of  an  appeal  to  the  court  of  appeals  on  the  ground  that  it  "  determines  the 
action  and  prevents  a  judgment  from  which  an  appeal  might  be  taken,"  although 
the  irregularity  alleged  by  the  defendant  consisted  in  the  service  of  the  summons 
in  pursuance  of  a  chamber  order,  so  that  if  he  were  right  no  action  was  ever  com- 
menced. The  chamber  order  not  having  been  set  aside,  the  action  is  to  be  deemed 
well  eommenced  and  still  pending.  {Jonu  agt  Derby,  IB  N.  T,  R.  242 ;  ate  Hwnr 
phrey  agt  Paraons,  15  IT  F.  R  595.)  An  order  allowing  or  refusing  a  common  law 
certiorari  to  review  proceedings  of  commissioners  of  assessments,  not  appealable. 
{People  agt  StQwdly  19  H.  T,  R  531.)  An  order  granting  an  application  to  discon- 
tinue the  action  against  one  defendant  and  to  substitute  &e  name  of  the  proper  de- 
fendant, not  app^hlable.  (WaierlnKry  LaaiKer  Mamtf,  Co,  agt  JTrouM,  9  Abb,  175, 
wfU,)  An  order  of  the  supreme  court,  revising  to  set  aside  an  execution  issued 
without  leave,  after  five  years,  is  not  appealable.  ( AmU  of  Geneaee  agt  Spenoer, 
18  M  T.  R.  150.) 

Stay  of  proceediiiCB,  and  lecnritf  on  appeal«-~There  has  been 
■ome  conflict  of  views  in  reference  to  this  question.  1.  In  the  case  of  Enuaraon  agt 
Bwmty,  (6  How.  32,)  Justice  Wsllbs  hddy  generally,  that  on  appeal  from  an  order 
vnder  section  349  to  the  general  term,  no  undertaking  or  security  was  required,  and 
that  the  appeal  was  per  ae  a  stay  of  proceedings  in  the  action.  That  was  an  appeal 
from  an  order  of  reference  made  to  ascertain  and  report  the  plaintifTs  damages  for 
the  taking  and  detention  of  personal  property.  The  case  of  The  Truaieea  ofPetm 
Tan  agt  Forbea^  (8  Sew,  285,)  which  has  sometimes  been  referred  to  as  involving 
this  question,  does  not  appear  to  decide  anything  of  the  kind.  The  decision  and 
opinion  do  not  even  refer  to  the  question  now  under  discussion.  In  Cook  agt  Pom- 
eroy,  (10  Ebw.  103,)  it  was  also  hddj  by  Justice  Wblles,  that  on  appeal  from  an 
order  overruling  a  demurrer,  with  leave  to  answer  on  payment  of  costs,  no  under- 
taking was  required,  and  the  appeal  operated  per  te  ss  a  stay  of  proceedings.  It 
was  held  generally,  by  iheeourif  in  Atten  agt.  Jolmaonf  (2  Sand.  629,)  that  on  an  ap- 
peal from  an  order  made  by  a  justice  at  chambers,  it  was  not  necessary  to  execute 
an  undertaking  under  the  Ck)de  without  deciding  whether  the  appeal  operated  per 
M  as  a  stay  of  proceedings.  That  was  an  appeal  from  an  order  striking  out  pan  of 
the  answer  in  the  cause,  as  redundant  and  immaterial  In  the  case  of  Stewart  agu 
Saratoga  and  WhitehaU  RR  Co.,  (12  Row,  435,)  it  was  held  generally  by  GouiA 
J.,  that  an  appeal  to  the  general  term  from  an  order  under  section  349  was  per  se 
a  stay  of  proceedings,  and  no  undertaking  or  security  was  required.  That  was  a 
motion  by  defendants  to  stay  the  proceedings  of  the  plaintiff,  where  the  latter  was 
proceeding  in  the  action,  notwithstanding  an  appeal  by  the  defendant,  ftt>m  an  order 
at  special  term  overruling  their  demurrer,  with  leave  to  answer,  Ac.  In  Reynolds 
agt  Freeman,  (4  Sand,  702,)  it  was  held  by  Sakdford,  J.,  (with  the  concurrence  of 
aU  the  justices,)  that  from  an  order  sustaining  or  overruling  a  demurrer,  an  appeal 
might  be  taken  to  the  general  term  without  security,  without  deciding  whether  the 
appeal  operates  per  m  as  a  stay  of  proceedings.  That  was  an  appeal  from  an  order 
allowing  a  demurrer,  with  leave  to  the  plaintiff  to  amend.  2.  It  was  held  generally 
in  the  case  of  Story  agt.  Duffy,  (S  Row.  488,)  by  MrrcHELL,  J.,  that  an  appeal  from 
the  special  to  the  general  term  did  not  operate  per  m  as  a  stay  of  proceedings  in  the 
action.  Special  leave  of  the  court  must  be  obtained.  That  was  an  appeal  from 
taxation  of  costs.  And  to  the  same  effect  was  the  decision  made  by  Oleree,  J.,  in 
Forbea  agt  OoAf,  (2  A&5. 120.)  It  was  held  by  BowsK,  J.,  In  Bihbard  agt.  Runjoell, 
(11  How,  572,)  that  an  appeal  from  an  order  sustaining  or  overruling  a  demurrer 
under  section  349,  does  not  operate  per  m  as  a  stay  of  proceedings.  In  Johnson 
agt.  Seriver,  (8  Abb,  208,)  it  was  held  generally  by  Bibdskte,  J.,  that  an  appeal 
from  an  order  is  not  per  ae  a  stay  of  proceedings.    The  some  decision  was  made  by 
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the  court,  the  same  judge  deUyering  the  opinion,  in  Hicks  agt  Smith,  (4  Ahb.  285.) 
3.  In  lUynolds  agt.  Freeman,  (4  jSomi.  902,)  it  was  held  that  where  the  decision  on 
a  demurrer  iBfiwU  in  the  causey  giving  no  leave  to  amend,  or  to  plead  over,  it  should 
be  appealed  {com  as  a  judgment,  and  security  glyen.  And  it  was  held  by  Oakley, 
Ch.  J.,  (with  the  ooncuirenoe  of  all  the  justices,)  in  Bacon  agt.  Beading,  (1  Duer,  622,) 
that  although  no  security  is  required  upon  an  appeal  from  an  order,  jet  such  an  ap- 
peal does  not  operate  as  a  9tay  of  proceedings — when  a  stay  is  desired,  until  the  do- 
termination  of  the  appeal,  it  must  be  obtained  by  a  special  order.  In  Bauman  agt 
a:  r.  Centnl  RB,  Co.,  (10  Haw,  218,)  and  in  Co(^  agt.  Fomeroy,  {id,  221,)  it  was 
held  by  the  court,  Justice  T.  R.  Stbonq  delirering  the  opinion  in  both  cases, 
that  an  appeal  to  the  general  term  under  section  349  relating  to  appeals  from  orders 
from  a  decision  at  special  term  directing  judgment  in  favor  of  the  defendant  on  a  de- 
murrer to  the  w?iole  of  a  complaint'tm  an  order,  would  not  lie.  That  the  provision 
'*  when  it  sustains  or  oyemiles  a  demurrer,"  is  ^plioable  to  all  cases  where  leave  to 
amend  is  given,  in  connection  with  the  decision  on  a  demurrer,  and  also  to  deciaionfl 
on  demurrer  to  part  of  a  complaint ;  or  answer  containing  several  alleged  causes  of 
action  or  defences.  In  the  n>rmer  the  appeal  would  have  to  be  taken  as  from  a 
judgment,  and  security  giyen.  In  the  latter  the  appeal  would  be  taken  from  an 
order,  and  no  security  required ;  without  deddiog  whether  the  appeals  operated 
per  »e  as  a  stay  of  proceedings.  In  Fbrd  agt  Turner,  (5  Duer,  684^)  it  was  held  by 
the  court — Boswobth,  J.,  deUvering  the  opinion — ^thata  decision  at  special  term  over- 
ruling a  demurrer  to  a  oomplaint  and  giving  leave  to  answer,  is  an  order,  and  not  a 
judgment  while  the  privilege  to  answer,  or  tiie  terms,  continued.  And  that  a  de- 
cision of  the  general  term  which  merely  affirms  such  order,  is  its^an  order,  where 
the  complaint  is  one  in  which  the  court  must  subsequently  decide  at  special  term 
what  is  the  nature  and  extent  c^  the  relief  to  be  granted.  And  also  that  an  appeal 
lh>m  such  a  general  term  decision,  accompanied  with  an  undertaking  under  section 
334,  does  not  stay  proceedings  on  the  part  of  the  plaintiff.  And  that  an  application 
for  a  stay  in  such  case  and  under  such  circumstances  should  not  be  granted.  {See 
Phippe  agt  Van  CoU,  16  How,  110.) 

Costs  on  review  of  special  term  orders* — A  derk  of  the 
supreme  court  (now  county  derk)  has  no  power  to  adjust  costs  only  on  final  judg- 
ment. And  that  authority  is  given  by  section  311  of  the  Code.  On  appeals  from 
the  special  to  the  general  term,  the  2d  subdivision  of  section  349  of  the  Code  (1861) 
reads  as  follows:  "  When  it  (the  order)  grants  or  refuses  a  new  trial,  or  w?ien  it 
auetaine  or  overrides  a  demiurrer,^*  The  question  that  arises  now  is  this:  Is  the  de- 
cision at  spedal  term,  overruling  a  demurrer,  an  order,  and  appealable  as  such,  or  a 
judgment,  requiring  final  judgment  to  be  entered  before  the  appeal  can  be  brought  ? 
Held,  that  under  this  section,  an  appeal  may  be  brought  upott  the  order,  without  en- 
tering final  judgment  Therefore,  how  much  costs  is  a  party  entitled  to  on  such  an 
appeal?  Not  exceeding  ten  dollars,  as  fixed  by  section  316.  And  this  amount  must 
b«  inserted  in  the  order,  otherwise  he  cannot  get  it  {NeUis  agt  Be  Forrest,  6  How, 
413.)  Where  the  case  is  directed  to  be  first  heard  at  a  general  term,  the  successful 
party  cannot  have  costs  as  on  an  appeal.  It  seems,  that  on  a  motion  for  a  new  trial 
in  such  cases,  the  court  may  grant  the  coats  of  a  motion,  not  exceeding  ten  dollars. 
{FeUows  agt  Sheridan,  6  How.  419.)  In  an  action  against  several  defendants,  each 
defendant  or  set  of  defendants  appeared  by  separate  attorneys,  and  demurred  to  the 
oomplaint,  raising  a  distinct  issue  of  law,  and  the  special  term  ordered  judgment 
for  the  defendants  severally,  with  costs  upon  the  demurrers,  and  that  the  complaint 
be  dismissed  with  costs,  unless  the  plaintiffs  should  amend  and  pay  costs  of  the  de- 
murrers within  twenty  days  (in  one  order).  On  appeal  to  the  general  term  within 
the  twenty  days  by  the  plaintiffs,  from  the  *^  order,"  (as  it  was  termed  in  the  notice 
of  appeal,)  directing  judgment  for  defendants  on  the  demurrers,  Ac.,  the  defendants 
moved  to  dismiss  ti^e  appeal,  on  the  £^und  that  it  should  have  been  taken  as  an 
appeal  from  a  judgment,  and  not  from  an  order,  which  motion  was  denied,  on  the 
ground  that  the  appeal  having  been  taken  within  the  twenty  days  allowed  to  amend 
on  terms,  was  properly  taken  as  from  an  order.  The  general  term  decided  (on 
argument  of  the  appeal  on  the  merits,)  that  the  order  on  the  demurrer  be  reversed, 
and  that  plainUflb  have  judgment  against  the  defendants  on  the  several  demurrers, 
with  costs,  with  leave  for  the  defendSmts  severally  to  answer,  on  payment  of  costs, 
within  twenty  days.  The  question  was,  what  costs  the  plaintiffs  were  entitled  to, 
to  enable  the  defendants  to  answer?    The  plamtiffs  datmed  separate  biUa  of  costs 
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against  the  seTeiiil  defendantSi  who  appeared  and  demurred  severaDy;  and  alao 
that  they  were  entitled  to  the  oosti  of  the  appeal  as  if  taken  from  a  judgment 
Beldj  1.  That  the  plaintifiTs  were  entitled  to  all  the  cUabursem&rUa  which  had  been 
Incurred  by  them  in  consequence  of  the  numerous  appearances  put  in  by  the  defend- 
ants, and  the  multiplied  proceedings  which  had  necessarily  resulted.  3.  That  the 
expense  of  printing  ike  ease  and  poinis  might  properly  be  indttded  in  the  costs. 
3.  That  the  plaintifs  were  only  entitled  to  a  single  biU  of  eoiis  against  att  the  defend- 
ants, if  the  action  proceeded  against  all  of  them.  {See  Comstock  agt.  Balleck^  4  SancL 
671,  adverse.)  4.  That  the  plaintifis  were  entitled  to  recover  for  the  appeal  in  this 
case,  the  proper  costs  of  (he  iriai  of  an  issue  of  law.  These  costs,  as  well  as  all  the 
costs  of  the  cause^  were  to  be  regelated  by  the  Code,  since  the  late  amendments^ 
(April,  1857.)  *'  Proceedings  before  notice  of  trial,  $15,"  charged  in  the  bill,  would 
not  be  allowable,  unless  on  entering  judgment  final  for  pluntiffs.  It  was  no  part  of 
the  costs  then  to  be  paid  by  the  defendants  for  amending.  "  Subsequent  proceed- 
ings before  trial,  $10,"  was  to  be  paid  upon  amending.  *'  Three  term  fees,  $30," 
was  proper  if  the  case  was  on  the  calendar  as  specified  in  subdivision  7,  section 
307.  The  trial  fee  at  the  special  term  was,  of  course,  properly  charged.  The  items 
of  $15  and  $30,  for  the  appeal,  before  argument,  and  for  the  argument,  were  disal- 
lowed, and  in  their  places  the  charges  relating  to  the  trial  of  an  issue  of  law,  sub- 
stituted. Besides  the  trial  fee,  and  the  proper  term  fees  of  the  terms,  there  might 
be  allowed  $10,  under  subdivision  3  of  section  307,  for  all  proceedings  subsequent 
to  notice  of  trial,  and  before  trial.  The  notice  of  argument  being  in  effect  a  notice 
of  trial.  (Phipps  agt.  Van  CoU,  15  JSow,  110;  see  Crary  agt.  Norwood,  5  Abb.  219; 
and  Jaekett  agt.  Judd,  18  How.  385.)  Where  the  point  upon  which  the  general  term 
reversed  the  judgment  of  the  special  term,  was  one  which  might  have  been  taken 
by  demurrer  in  an  earlier  stage  of  the  cause,  but  was  for  the  first  time  taken  on  the 
appeal,  neither  party  was  allowed  costs  on  the  reversal  {Towtg  agt.  WUsonf  24 
Barb.  510.) 

See  section  307,  and  note. 

§  350.  Orders  at  chambers  to  be  entered  be/ore  appeal. 
The  last  section  shall  include  an  order  made  out  of  court  upon 
notice ;  but  in  such  case  the  order  must  be  first  entered  with  the 
clerk ;  and,  for  the  purpose  of  an  appeal,  any  party  afiected  by 
such  order  may  require  it  to  be  entered  with  the  clerk,  and  it 
shall  be  entered  accordingly. 

JBx  parte  orders. — Orders  granted  by  a  justice  ex  parte  at  chambers,  under 
section  405,  need  not  be  entered  with  the  clerk.  Such  order  may  be  disregarded, 
unless  the  affidavit,  or  a  copy  thereof,  is  served  with  a  copy  of  the  order.  It  seems, 
there  is  no  appeal  to  a  genend  term  from  the  decision  of  a  judge,  in  granting  or  re- 
fusing an  ex  parte  order.    {Savage  agt  Relyea,  3  How.  276.) 

Orders  made  upon  notice. — On  motion  made  to  a  justice,  out  of  term, 
upon  notice,  under  the  401st  section  of  the  Code,  the  affidavits,  &c.,  of  the  respect- 
ive parties  used  on  the  motion,  must  be  filed  with  the  clerk  of  the  county  where  the 
venue  was  laid ;  or,  in  case  the  place  of  trial  has  been  changed,  in  the  county  to 
which  the  other  papers  in  the  cause  are  transferred.  The  order  or  decision  made  by 
the  justice  in  such  cases,  must  also  be  entered  with  the  clerk  of  the  same  county 
where  the  papers  are  filed.  It  is  the  duty  of  the  respective  attorneys  to  file  the 
papers  used  by  them  on  such  motion,  and  of  the  prevailing  party  to  see  that  the 
rule  is  entered  conformably  to  the  decision.  {Savage  agt.  lUlyea^  3  Bow,  276 ;  Me 
Nicholson  agt.  Dunham^  \  C.  R.  119.)  An  order  granted  by  a  justice  of  this  courts 
adjudging  a  defendant  in  contempt  in  not  paying  over  money  as  directed  by  a  pre- 
vious order,  and  that  he  pay  a  fine,  ^,  must  \iQfikd  or  entered  with  the  derli^  before 
an  appeal  can  be  brought  upon  it.    {Marshall  agt  Francisco^  10  Bow.  147.) 

For  judgment  on  account  of  the  frivolousncM  of  the 
ansiirer* — A  justice  of  this  court  at  chambers,  on  an  application  for  judgment  on 
account  of  the  frivolousness  of  the  answer,  has  power,  under  section  247  <^  the 
Code,  to  make  an  absolute  or  conditional  order  for  judgment,  precisely  as  at  spedai 
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^^f^^  The  power  to  hear  the  motion,  necessarily  includes  Uie  power  to  make  sudi 
decision  upon  it  as  the  conrt  would  make  in  term — such  an  order  or  decision  as 
the  justice  oi  the  case  requires.  Therefore,  where  it  appears  that  the  ttiswer  is 
put  in  in  g^ood  faith,  and  merits  are  properly  stated  and  swQrn  to,  a  nev  or  amendid 
Ofuwfr  may  be  allowed  upon  terms.  (  WUkernfioon  agt  Van  ZMetj  16  How.  266.) 
See  sectioB  401,  and  note.  ^ 


Chapter  V. — Appeal  to  the  court  of  common  pleaa  for  the  city 
and  county  of  Ntfc-Yorh^  or  to  a  county  courts  from  an  in* 
ferior  court. 

Sbotion  851.  Mtiating  Iowa  repealed^  and  this  chapter  svbeti- 

tuted. 

352.  By  what  courts  judgments  to  he  reviewed. 

353.  Appelant  to  make  affidavit. 

354.  Copy  affidavit  and  notice  of  appeal  to  he  served. 

355.  Security  to  stay  execution. 

356.  Form  of  undertaking.  • 

357.  licecution'^  how  stayed. 

358.  In  ccue  qf  death  ofjustioe^  undertaking  to  hefisd* 
369.  Counter  ajidavits  allowed^  and  when  and  how 

served. 

*    • 

360.  Setum^  when  and  how  made^  and  compelled, 

361.  How  made^  if  justice  he  out  of  qffice. 

362.  Further  return  may  he  ordered. 

363.  If  justice  he  dead^  insane  or  absent  from  state^ 

witnesses  to  he  examined.  If  in  another  county y 
return  may  he  compelled. 

364.  Hearing  upon  return.    Dismissing  appeal  if 

not  hrought  ofu 

365.  To  he  heard  on  original  papers^ 

366.  Judgment^  how  given. 

367.  Judgment  roll. 

368.  CostSy  h/yw  awarded. 

369.  Ordering  restitution. 

370.  Setting  qf  costs  and  recovery. 

371.  The  costs  on  appeal. 

§  351.  Moisting  laws  repealed^  and  this  chapter  substituted. 

All  statutes  now  in  force,  providing  for  the  review  of  judg- 
ments in  civil  cases,  rendered  by  courts  of  justices  of  the  peace 
by  the  marine  court  of  the  city  of  New- York,  by  the  justices' 
courts  in  the  city  of  New- York,  by  the  municipsd  court  of  the 
city  of  Brooklyn,  and  by  the  j  ustices'  courts  of  cities,  and  re- 
gulating the  practice  in -relation  to  such  review,  are  repealed ; 
and  hereafter,  the  only  mode  of  reviewing  such  judgments  shall 
be  an  appeal,  as  prescribed  by  this  chapter. 


* 
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§  352.  By  what  courts  judgments  to  he  reviewed.  {Amend- 
ment ef  1863  in  italics.) 

When  a  jadgment  shall  have  been  rendered  bj  the  general 
term  of  the  marine  court  of  the  city  of  New-York,  or  by  a  jus- 
tice of  a  justice's  court  of  that  city,  the  appeal  shall  be  to  the 
court  of  common  pleas  for  the  city  and  county  of  Neir-York. 

The  appeal  from  the  general  term  of  the  marine  court  pre- 
scHbed  herein  shall  be  from  an  actual  determination  at  such 
general  term  only,  and  shall  be  taken  within  twenty  days  after 
judgment  by  such  general  term.  In  the  city  of  Buffalo^  the 
appeals  from  the  courts  cf  justices  of  said  city  shall  he  to  the 
superior  court  of  said  city.  When  rendered  hy  any  of  the  other 
courts  enumerated  in  section  three  hundred  and  fifty  one,,  the 
appeal  shall  be  to  the  county  court  of  the  county  where  the  judg- 
ment was  rendered.  On  such  appeal j  when  the  amount  of  the 
claim  or  claims  of  either  party  litigated  in  the  court  hdow 
shall  exceed  fifty  dollars^  or  when,  in  an  action  to  recover  the 
possession  of  personal  property,  the  value  of  the  property  as 
assessed  and  the  damages  recovered  shall  exceed  fifty  dollars^ 
exclusive  of  costs,  a  new  trial  shall  be  had  in  the  county  court 
in  the  following  cases : 

1.  When  the  judgment  was  rendered  upon  em  issue  of  law 
joined  between  the  parties. 

2.  When  it  was  rendered  upon  an  issue  qf  fact  joined  be- 
tween the  parlies,  whether  the  defendant  was  present  at  the  trial 
or  not. 

Appellate  Jurisdiction  of  comniy  court*— The  appellaujuriadic' 

tion  of  the  county  court  embraces  all  judgments  rendered  by  a  jasUce's  coart  iu 
eitfil  actions.  What  is  an  Miionf  Within  the  definition  of  the  Code,  "an  action 
is  an  ordinary  proceeding  in  a  court  of  justice,  by  which  a  party  prosecutes  another 
party  for  the  enforcement  or  protection  of  a  right,  the  redress  or  preyention  of 
a  wrong,  or  the  punishment  of  a  public  offence/'  Although  Uiis  definition  is  not 
remarkable  for  perspicuity  or  distinctness,  it  essentially  includes  anyjudiciid  pro^ 
ceeding  which,  if  conducted  to  a  terminatioui  will  result  in  a  Judgment  Hence 
the  definition  of  a  "judgvient"  as  given  in  the  245tfa  section  of  the  Code,  is,  that 
it  is  the  final  determination  of  the  rights  of  the  parties  in  an  aelion.  Therefore, 
dkjudffmcfU  of  a  justice's  court,  in  proceedings  instituted  under  and  in  pursuance  of 
the  proyisions  of  the  mechanics*  lien  law  (in  the  statutes)  is  a  judgment  in  a  oiyil 
action,  and  is  the  subject  of  review  on  appeal  to  the  county  court,  the  same  as  other 
judgments.  {People  agt.  County  Judae  o^  Eenstelaer,  IS  ffotd,  898.)  The  appeal, 
giyen  by  the  851st  section  of  the  Code,  is  a  mere  substitute  for  the  certiorari  pro- 
vided by  the  Revised  Statutes  for  bringing  up  the  jud^ents  of  justices'  courtis  in 
civil  actions,  for  review.  The  provisions  of  the  Code  have  no  application  to  the 
proceedings  provided  for  by  the  10th  title,  8th  chapter,  part  8,  of  the  Revised 
Statutes,  (2  R.  8.  512,)  in  relation  to  summary  proceedings  to  recover  the  pos- 
session of  lands,  except  the  proceedings  provided  for  in  the  2d  and  12th  titles  of 
that  chapter.  (1  Seld,  883.)  The  term  " civil  cases"  in  the  86l8t  section  of  the 
Code,  (which  provides  for  the  review  of  justices' judgments,)  is  synonymous  with 
the  term  "  actions,"  as  used  in  section  one  of  the  Code,  in  contradistinction  to  the 
term  "  special  proceedings."  (  Williams  agt.  Bigelow,  11  ffow.  83.)  It  was  held  in 
ffaU  agt.  Nelson,  (U  tiow.  82,  affirmed  28  Barb,  88,)  that  so  much  of  the  Code  of 
Procedure  as  confers  jurisdiction  gf  thQ  foreclosure  of  mortgages  upon  oounty 
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courts,  is  unconstitutional  and  vtnd.  The  coart  of  appeals,  at  the  September  term, 
1868.  in  the  cose  of  Arnold  agt.  Reea,  (17  How,,)  overruled  this  decision,  and 
heldj  CoMSTOOK,  J.,  that  there  was  no  valid  ground  for  distinguishing  between  the 
case  of  partition  lUready  decided  by  the  court,  and  the  one  then  under  considera- 
tion. And  was  of  opinion  that  the  legislature  could  confer  jurisdiction  on 
the  county  courts  in  suits  for  the  foreclosure  of  mortgages  upon  land  in 
the  county,  and  the  sale  of  mortgaged  premises.  The  court  thereupon  re- 
versed the  decision  of  the  supreme  court  m  the  second  district,  which  neld  in 
this  case  in  accordance  with  the  decision  in  Uall  agt  NeUon,  (tupra,)  The 
statute  defining  the  jurisdiction  of  the  county  courts  is  constitutional,  so  far 
as  it  confers  upon  those  courts  jurisdiction  in  proceedings  to  obtain  the  par- 
tition of  lands.  The  proceeding  to  obtain  the  partition  of  lands,  under  the  Re- 
vised Statutes  and  the  Code  of  Procedure,  is  a  special  statutory  one,  instituted 
to  take  the  place  of  the  action  by  original  writ  out  of  chancery,  and  is  a  speciid 
case,  within  the  meaning  and  according  to  the  use  of  that  phraseology  in  the  con- 
stitution, (art,  6,  §  14,)  which  provides  that  the  county  court  shall  nave  such  ju- 
risdiction in  9f>ecial  cases  as  the  legislature  may  prescribe.  {Doubleday  ag^  Heath, 
16  i\r.  F.  R,  80.)  The  principles  governing  the  review  of  the  judgments  of  l^e 
district  or  justices'  courts,  are  not  necessarily  changed  by  the  provisions  of  the 
Code  alt-ering  the  mode  in  which  such  review  is  made.  {Fairbanks  agt  Oorlies, 
8  E.  J).  Smith,  582 ;  Tattersall  agt.  Hass,  1  HUt.  66 ;  Qtlhaar  aet.  Rots,  1  Hilt 
117 ;  Maytrr,  dbc,  agt.  Orfen,  1  Hilt.  893 ;  Tracy  agt.,  Harman,  \  hilt,  860;  Dresser 
agt  Van  Pelt,  1  Hilt.  816;  Crossey  agt.  Hvtchinge,  1  Hilt.  126.) 

Appeals  in  cases  arising^  in  Jnstices'  conrCs  in  BnflTalo 

and  Erie  connty* — In  cases  arising  in  justices*  courts  in  the  city  of  Buffalo, 
an  appeal  lies  from  the  county  court  to  the  superior  court  of  that  city  only ;  and  the 
decision  of  the  latter  court  vs  final.  In  cases  arising  in  justices'  courts  out  of  the 
city  of  Buffalo,  in  the  county  of  Erie,  an  appeal  lied  from  the  county  court  to  the 
supreme  court  only,  whose  decision  is  final.    {Burgart  agt  Stork,  12  How.  669.) 

Reversal  of  Jnstices'  Jndg^nient  on  appeal  b)r  defanlt.— 

In  this  case  the  respondent  did  not  appear,  on  the  appeal  being  moved,  and  the 
question  was  raised  whether,  under  the  Code  of  Procedure,  this  court  would  re- 
verse the  judgment  below  by  default,  or  must  look  into  the  case  on  an  argument 
ex  parte.  The  court  said,  the  appeal  is  a  mere  substitute  for  the  former  certiorari, 
to  oring  up  the  judgment  for  review.  On  the  c^tiorari,  error  was  assigned  in 
form,  and  judgment  was  always  reversed  by  default,  if  the  defendant  in  error  did 
not  appear.  In  the  affidavit  lor  the  appeal  there  is  a  regular  assi^ment  of  errors 
required  by  the  statute.  The  legal  effect  of  the  proceeding  is  uie  same  as  be- 
fore. The  nature  of  the  case  is  not  changed,  and  the  practice  must  be  the  same. 
Judgment  reversed  by  default     (  Whitney  agt  Bayard,  2  Sand.  684.) 

When  affldaTils  received  on  appeal. — On  appeals  from  justices' 
courts,  affidavits  can  only  be  received,  1st  To  show  the  conmussion  of  an  error 
in  fact  in  the  proceedings,  not  affecting  the  merits,  and  not  within  the  knowledge 
of  the  justice.  2d.  To  excuse  defaults  in  failing  to  appear  in  that  court.  (Beebe 
agt  Roberts,  8  H,  J).  Snith,  194 ;  and  see  Cook  agt.  Swift,  18  How.  464.)  An  ap- 
peal will  not  lie  from  an  order,  until  it  is  entered  and  the  motion  papers  are  filed 
with  the  derk,  and  the  motion  papers  must  be  produced  to  the  court  upon  the 
hearing  of  the  appeal     {Smith  agt.  Dodd,  3  H.  L.  Smith,  216.) 

See  section  80,  and  note. 

Appeals  from  the  marine  conrt,  N«  IT.— There  is  no  provbion 
for  a  motion  for  a  new  trial  before  a  single  fudge  at  special  term,  in  the  marine  court, 
as  in  the  supreme  court.  But  questions  which  form  an  application  for  a  new  trial, 
whether  upon  exceptions  raising  questions  of  law  merely,  or  as  against  the  weight 
of  evidence,  may  be  heard  and  determined  by  the  marine  court  upon  appeal  at 
general  term.  Appeals  from  the  marine  court  to  the  common  pleas,  can  only  be 
taken  on  decisions  of  the  general  term  of  the  marine  court  {People  agt.  Justices 
of  Marine  Court,  11  How.  400  ami  462.)  An  appeal  from  one  court  to  another 
lies  only  from  the  branch  of  review  or  last  resort  of  the  inferior  court,  if  it  have  a 
branch  of  review.  Accordingly,  an  appeal  from  the  marino  court  of  the  city  of 
New-Tork  to  the  conmaon  pleas,  lies  only  from  the  decision  or  judgment  of  that 
court  at  ^neral  term — ^the  court  in  that  department  exercising  powers  of  review 
over  decisions  in  its  other  departments.  {White  ti^  Anderson,  12  How.  377  ;  and 
see,  to  theaame  effect.  People  agt  Oale,  13  How.  6,  cffirmed  on  appeal  in  ths  court 
of  appeals,  Oct.  term,  1866.)  The  amendment  to  this  section,  made  in  1867,  puts 
this  question  at  r^st,  as  it  in  terms  requires  the  judgment  to  be  rendered  by  gens- 
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ral  term  of  the  marine  court,  before  an  appeal  can  be  taken  to  the  common  pleas. 
—Ed.    [See  Hone  agt  Jo^ien,  17  How,  88&) 

Irregularity  ia  proceedlnirs  in  the  nuuriiie  eoiirty  BT.  T«— 

The  court  of  common  pleas  will  not  examine  upon  motion  the  regularity  or  irr^gl^ 
laritv  of  proceedings  whereby  a  judgment,  of  which  a  transcript  is  filed,  has  been 
obtained  in  ^e  marine  court  The  remedy  in  the  common  pleas  is  by  appeal.  And 
an  order  of  the  marine  court  vacating  a  judgment,  must  be  actually  entco^  in  thai 
court,  in  order  to  sustain  a  motion  m  too  common  pleas  to  set  aside  an  execution 
issued  thereon.  {McCann  Bat,  Burnett,  2  K  D.  Smith,  821 ;  and  tee  Barley  agt 
Brown,  8  E,  />.  Smith,  66.)  On  an  application  for  a  mandamiw  to  compel  the  clerk 
of  the  marine  court  to  issue  an  execution  on  a  judgment  of  reversal  by  llie  general 
term,  of  a  judgment  of  the  special  term  of  that  court,  on  the  ground  that  all  the 
proceedings  founded  on  the  appeal  to  the  eeneral  term  were  void,  and  that  the 
ludgment  of  the  special  term  remained  in  full  force,  for  the  reason,  among  others  of 
less  importance,  toat  the  time  allowed  by  statute  for  bringing  the  appeal  had  ex- 
pired ;  HM,  Ist.  That  the  question  on  the  motion  to  dismiss  the  appeal,  decided  by 
the  general  term  of  the  marine  court,  was  one  concerning  the  regularity  or  validity 
of  proceedinffs  within  its  own  especial  cognizance ;  and  ^ith  regard  to  which,  it  is 
proper  that  its  decisions  should  generally  be  deemed  conclusive.  If,  indeed,  the 
time  allowed  by  statute  for  app^og  had  expired,  the  court  had  no  power  to  ex- 
tend it;  but  Uiey  were  the  best  judges  of  the  fact  whether  the  time  had  expired, 
and  whether  all  the  other  proceeainffs  in  relation  to  it  were  regular.  2.  Even  if  the 
proceedings  relative  to  the  appeal  had  been  a  nullity,  the  counsel  for  the  relator, 
after  unsuccessfully  moving  to  dismiss  the  appeal  on  the  ground  of  Irregularity  and 
nullity,  argued  the  meritorious  points  involved  in  the  case  on  the  appeal  before  the 
general  term.  This  was  a  complete  waiver  of  all  defects  relating  to  the  mawntTc/t 
uie  appeal,  although,  before  the  argument  on  the  merits,  they  mi^ht  have  amounted 
to  a  nullity.  Provided  the  action  is  legitimately  within  the  j  urisoiction  of  the  court, 
a  party  cannot  appear  to  i^ge  objections  on  the  merits,  seeking  to  avail  himself  of  a 
decision  in  his  favor,  and  at  the  same  time  reserve  a  right,  if  It  should  be  against 
him,  to  assail  the  form  in  which  the  essential  subjects  in  dispute  have  been  pre> 
sented.  And,  8d.  It  is  very  doubtful  whether  it  would  be  a  proper  exercise  of  the 
discretionary  power  of  this  court,  on  an  application  for  a  numdcanue,  to  grant  it  on 
an  occasion  merely  concerning  the  practical  proceedings  in  another,  though  infe- 
rior court  of  judicature.  {The  people  agt  GcUe,  16  How,  199.) 

marine  and  district  courts  irlien  not  considered  Jus- 
tices* courts* — ^The  marine  court  and  the  district  court  in  the  city  of  New- 
York  are  not  "  courts  of  justices  of  the  peace,**  within  the  meaning  of  the  Code. 
Therefore  the  71st  section  of  the  Code,  forbidding  the  commencement  of  actions 
upon  judgments  in  any  court  of  this  state,  except  a  court  of  a  justice  of  the  peace, 
without  leave  of  the  court,  for  good  cause  shown,  on  notice  to  the  adverse  party, 
applies  to  the  marine  and  district  courts  in  the  city  of  Kew-York.  (Mills  agt 
Winslow,  2  JE,  i>.  Smith,  18.) 

Relief  on  tiie  i^ronnd  of  surprise.— The  court  of  common  pleas 
has  no  power,  on  appeal  from  the  lower  courts,  to  give  relief  on  the  ground  of 
surprise,  except  where  judgment  has  been  entered  against  a  part^r  on  de»ult  {JSd- 
wards  agt.  Drew,  2  K  D.  Smith,  66 ;  See  TVox^agt  Chrystie,  id.  686.)  Nor  has 
the  common  pleas,  on  appeal  from  a  district  court,  power  to  order  a  new  trial,  on 
the  ffround  of  newly  discovered  evidence,  where  a  trial  has  been  had  and  both  paj^ 
ties  have  appeared  below.    (Schwarta  agt  Bendel,  2  K  B.  Smith,  128.) 

Objection  to  notice  of  appeal  Arom  marine  court.-— The 
objection  that  a  notice  of  appeal  from  me  marine  court  has  been  served  after  the 
time  limited  by  statute,  can  oe  taken  advantage  of  only  by  motion  to  dismiss  the 
^peal,  where  that  fact  does  not  appear  on  the  return  itselC  (Mills  act  Shtilt,  2 
^.  B.  Smith,  189.)  A  notice  of  appeal  to  the  common  pleas  from  one  of  the  lower 
courts  cannot  be  served  upon  an  attorney,  where  the  dienf  s  residence  is  in  the 
city  of  New-York.  (Barll  agt  Chapman,  8  JE,  2>.  Smith,  216;.. ami  see  section 
358,  and  note,) 

Concurrent  Jurisdiction. — Jurisdiction  of  inferior  courts  is  not  ex- 
elusive,  but  only  within  certain  limits,  eoncurrent  with  the  common  pleas.  (Jagues 
agt  Morris,  2  B.  B,  Smith,  689.) 

Points  to  be  l\oirnislied  on  appeal*— Proper  and  suitable  points 
should  be  furnished  by  counsel  on  the  submission  of  an  appeal,  and  the  appellate 
court  referred  to  such  authorities  and  statutory  enactments  as  are  relied  upon  1^ 
the  opposite  counsel  to  sustain  the  judgment  (Agreda  agt  Fatdberff,  8  JS,  JD, 
Smith,  178.) 

See  section  866,  and  note. 
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§  853.  Appellant  to  make  affidavit. 

The  appellant  shall,  within  twenty  days  after  judgment,  serve 
a  notice  of  appeal,  stating  the  grounds  upon  which  the  appeal  is 
founded.  If  the  judgment  is  rendered  npon  process  not  person- 
ally served,  and  the  defendant  did  not  appear,  he  shall  have 
twenty  days,  afker  personal  notice  of  the  judgment,  to  serve  the 
notice  of  appeal  provided  for  in  this  and  the  next  section. 

Service  of  notice  of  appeal  after  time  limited  by  stat- 
nte. — ^The  objection  that  a  notice  of  appeal  from  the  marine  court  has  been  served 
after  the  time  limited  hj  statute,  can  be  taken  advantage  of  only  by  motion  to  dis- 
miss the  appeal,  where  that  fact  does  not  appear  on  the  return  itself  {MiQa  agt. 
8huU,  2  E.  D.  Smith,  139;  see  People  agt.  Oakf  16  Bow,  199.) 

When  notice  of  appeal  cannot  be  served  upon  an  at- 
torney.— A  notice  of  /ippeal  to  the  common  pleas  from  one  of  the  lower  courts, 
cannot  be  served  upon  an  attorney  where  the  client  resides  in  the  city  of  New- 
York.    (EarU  agt  Chapman^  3  E.  D,  Smith,  216.) 

If  otice  of  appeal  may  be  served  immediately  on  ren- 
dering jndgment* — Notice  of  appeal  to  the  common  pleas  may  be  served 
immediately  after  the  rendition  of  judgment  in  the  court  below,  without  waiting  for 
the  clerk  to  docket  the  judgment    (OriswoU  agt  Van  Deusen,  2  E.  D,  Smith,  178.) 

Effect  of  not  stating  grounds  of  appeal  in  the  notice. 

The  only  mode  of  reviewing  justices*  judgments,  since  the  Code,  is  by  appeal.    And, 
by  section  353,  the  grounds  upon  which  the  appeal  is  founded  must  be  stated  in  the 
notice  of  appeal    And,  by  section  364,  this  notice  of  appeal  must  be  served  on  the 
justice  and  on  the  respondent  within  twenty  days.    The  statute,  which  must  be 
fully  complied  with,  requires  that  the  notice  of  appeal  must  not  only  be  served,  but 
must  state  the  grounds  upon  which  the  appeal  is  founded,  thereby  making  these 
grounds  of  appeid  jurisdictional  facts,  upon  which  the  whole  proceeding  of  appeal  is 
based.    Therefore,  the  review  of  the  proceedings  of  the  justice,  brought  up  on  ap- 
peal, must  be  limited  and  confined  to  the  precise  points  made,  and  exceptions  taken 
or  specified  in  the  notice  of  appeal.    And  these  specifications  are  the  grounds  of  the 
appeal,  which  are  required  to  be  stated  in  the  notice.    A  specification  in  a  notice 
of  appeal  that  '*  the  judgment  is  clearly  against  the  law  and  evidence  in  the  case," 
is  not  a  sufficient  specification  as  a  ground  of  appeal.    It  is  too  vague  and  general. 
Although  the  justice^s  return  may  show  errors  sufficient  to  reverse  the  judgment, 
if  properly  raised  and  presented  for  decision,  yet,  if  these  errors  are  not  specified  in 
the  notice  of  appeal,  the  judgment  will  be  affirmed,  if  other  errors,  though  insuffi- 
cient, are  stated  in  the  notice.    But  where  the  notice  of  appeal  contains  no  ground 
of  error,  the  appeal  will  be  dismissed  for  want  of  jurisdiction.    (Derby  agt.  Hanni  e 
16  How.  32.)    It  seems  that  it  is  a  sufficient  ground  for  dismissing  an  appeal  to  the 
common  pleas  from  a  court  below,  that  the  notice  of  appeal  does  not  state  the 
grounds  thereof.   {Schwartz  agt.  Bendel,  2  E.  D.  Smith,  123.)   Where  a  notice  of  ap 
peal  from  a  judgment  of  one  of  the  district  courts  does  not  contain  the  grounds  o 
the  appeal,  in  compliance  with  section  363,  the  appeal  should  bo  dismissed.    (G^rii 
wold  agt.  Van  Deusen,  2  JT.  D,  Smith,  178.)    The  notice  of  appeal  firom  the  marine 
court  to  the  common  pleas,  must  state  the  grounds  of  the  appeal    If  not,  the  appeal 
may  be  dismissed,  unless  amended  in  that  particular,  which  amendment  may  b 
allowed  by  the  court    (Irufwn  agt  J/utr,  13  How.  409.)    The  office  of  a  notice  o 
appeal  to  bring  up  a  judgment  of  a  justice  of  the  peace  for  review,  is^  to  require  a  nd 
enable  the  justice*  to  make  a  fall  and  complete  return  of  the  entire  proceedings  in 
the  pause,  and  especially  (by  stating  the  grounds  of  the  appeal)  to  call  his  attention 
to  the  matters  which  are  particularly  relied  upon  to  reverse  his  judgment    It  is  no 
part  of  the  papers  upon  which  the  appeal  is  to  be  heard  in  the  appellate  coart      It 
gives  the  latter  court  jurisdiction  of  the  parties  and  of  the  subject  matter,  and  ha^  ing 
done  this,  its  functions  cease.    Its  defects  cannot  be  considered  where  the   appeal 
18  brought  to  a  hearing  upon  its  merits.    If  the  notice  is  defective  in  stating  the 
grounds  of  the  i^peal,  or  otherwise,  the  remedy  is  by  motion  to  dismiss  the  appeal 
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(Wtbtier  agt.  Hopkins^  11  Eow»  140;  M0  Morton  agt  (Tbirib^  II  ^m0.  498.)  The 
fioCtce  o/  Ofii^Mai  fln>m  the  jostioe's  judgioaent  to  the  oounty  court  in  this  case,  specified 
the  grounds  of  appeal  as  follows ;  ''That  material  testimony  offered  on  the  trial  was 
excluded;"  that  '* material  testimonj  was  admitted  which  ought  to  have  been 
excluded;"  that  "the  eyidence  was  insuflElcient  on  the  question  of  damages,  and 
that  the  judgment  was  against  the  law  of  the  case."  Held^  that  these  allegations  of 
error  were  idtogether  too  vague  and  general ;  thej  presented  no  particu^  points 
for  review.  (Devchan  agt  WheaJUm^  16  How,  471.)  It  has  long  been  settled  by 
tiie  general  term  in  the  6th  Judicial  district,  that  where  a  notUt  of  appeal  fh>m  a 
justice's  judgment  states  a  singie  ground  on  which  the  appeal  is  founded,  it  coniers 
Jurisdiction  on  the  county  court  to  examine  the  whole  case,  as  set  forth  in  the  jus- 
tice's return,  to  see  if  any  error  has  been  committed,  for  which  the  judgment  ought 
to  be  reversed.  (!%»,  it  wiU  he  seen,  is  adverse  to  the  decieioTu  inthetth  district,  in  the 
case  of  Derby  agt.  Hannin^  15  Row,  32;  and  Bush  agt.  Dennison,  14  id.  307.)  For- 
man  agt.  Ibrmanj  17  Ebio.  365 ;  and  see  Davis  agt  N.  T,  dt  Erie  RR,  Co,,  1  HOL 
543;  Mayor  Ac,  agt  Qreffo,  1  WJi,  393 ;  ffaughey  agt.  WOson^  1  Bat,  259.) 

Service  of  notice  of  appeal  on  clerk  of  marine  court.— 

Service  of  notice  of  appeal  ih>m  a  judgment  of  the  marine  court  to  the  common  pleas, 
need  be  made  only  on  the  clerk  of  the  marine  oourt  Not-  necessary  to  serve  it  on 
the  justices.  (Irwin  agt.  Muir,  13  How.  409.)  No  appeal  lies  from  an  order  made 
by  a  single  justice  of  the  marine  court,  to  the  general  term  of  that  court  The  ap- 
pellate jurisdiction  of  the  general  term  of  that  court,  is  confined  exolvsively  to 
judgments.    {Butt  agt.  FrenSie,  16  Bow.  637.) 

Motion  to  dismitt  appeal  mntt  be  made  at  special  term* 

When  a  notice  of  appeal  fVom  a  Judgment  of  the  marine  or  district  courts  does  not 
contain  the  grounds  of  the  appeal,  in  compliance  with  section  353  of  the  Code,  the 
appeal  should  be  dismissed.  And  the  motion  to  dismiss  an  appeal  for  that  reason, 
should  be  made  at  a  special  term.  {Oriswold  agt.  Van  Deusen,  2  K  D.  Smitftj  178; 
see  Webster  agt  Hopkins,  11  How.  140.) 

Insufficiency  of  notice  of  appeal* — ^Motion  to  dismiss  an  appeal 
from  an  assistant  justice.  The  affidavit  of  the  appellant  stated  the  proceedings  and 
the  testimony  in  the  court  below,  but  did  not  specify  any  particular  ground  on 
which  he  appealed.  The  oourt  said,  the  Code  requires  tliis  expressly.  {Code, 
§  353.)  The  appellant  must  put  his  finger  on  the  point  felled  upon,  or  distinctly 
inform  his  adversary  on  what  ground  he  alleges  that  there  is  error  in  the  judgment. 
{WiXLiams  agt  Cunningham,  2  Sand,  631.)  Where  the  grounds  of  an  appeal  from 
the  courts  below  prosecuted  by  one  party,  are  insufiicient,  the  court  of  common 
pleas,  unless  the  other  party  has  also  appealed,  can  only  affirm  the  judgment^ 
although  the  case  would  have  justified  a  recoveiy  for  a  larger  amount  than  is 
awarded  in  the  judgment  {CHassner  agt  Wheaion,  2  E.  D.  Smith  352.)  The  Code 
of  Procedure  regulating  appeals  from  the  marine  court,  in  effect  requires  the  appel- 
lant to  state  the  substance  of  the  proceedings  below,  where  the  alleged  error  consists 
of  those;  and  the  substance  of  the  testimony,  when  the  latter  bears  upon  the  ques- 
tion sought  to  be  reviewed.  Where  the  whole  reliance  of  the  appellwt  is  upon  an 
error  which  cannot  be  remedied  or  affected  by  the  testimony,  it  is  not  necessary  in 
his  affidavit  to  set  forth  the  evidence.    {Partridge  agt  Thayer,  2  Sand.  226.) 

§  854.  Copy  affidavit  and  notice  of  appeal  to  be  served — and  un- 
dertaking to  be  given. 

The  notice  of  appeal  must,  within  the  same  time,  be  served  on 
the  justice,  personally,  if  living  and  within  the  county,  or  on  his 
clerk,  if  there  be  one,  and  on  the  respondent,  personally,  or  by 
leaving  it  at  his  residence,  with  some  person  of  suitable  age  and 
discretion;  or,  in  case  the  respondent  is  not  a  resident  of  such 
county,  or  cannot,  after  due  diligence,  be  found  therein,  in  the 
same  manner  on  the  attorney  or  agent,  if  any,  who  is  a  resident 
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of  such  county,  who  appeared  for  the  respondent  on  the  trial ; 
and  if  neither  the  respondent  nor  such  agent  or  attorney  can  be 
found  in  the  county,  the  notice  may  be  served  on  the  respond- 
ent by  leaving  it  with  the  clerk  of  the  appellate  court,  and  the 
appellant  must,  at  the  time  of  the  service  of  the  notice  of  ap- 
peal on  the  justice  or  on  his  clerk,  as  herein  provided  (except 
in  cases  of  appeals  from  the  district  courts  in  the  city  of  New- 
York,  and  the  general  term  of  the  marine  court  in  the  city  of 
New- York),  pay  to  such  justice  or  clerk  the  costs  of  the  action, 
included  in  the  judgment,  together  with  two  dollars,  costs  of 
the  return,  which  shall  be  included  in  the  judgment  for  costs 
on  reversal.  In  all  cases  of  appeal  from  the  general  term  of  the 
marine  court  of  the  city  of  New- York,  and  from  the  district 
courts  in  the  city  of  New-York,  to  the  court  of  common  pleas 
for  the  city  and  county  of  New-York,  the  appellant  shall,  at  the 
time  of  the  service  of  the  notice  of  appeal,  pay  to  the  clerk  of 
the  marine  court,  or  to  the  justice  or  clerk  of  the  district  court, 
two  dollars,  as  costs  of  the  return  to  such  court  of  common 
pleas,  which  costs  so  paid  shall  be  included  in  the  judgment  for 
costs,  in  case  the  judgment  of  the  court  below  shall  be  reversed; 
and  the  appellant  shall  also  execute,  on^  the  appeal,  a  written 
undertaking  on  his  part,  with  one  or  more  sufficient  sureties,  to 
the  effect  that  the  appellant  will  pay  all  costs,  disbursements 
and  extra  costs  awarded  against  him  in  the  court  below,  if 
such  judgment  shall  be  affirmed  by  the  appellate  court,  on  such 
appeal,  together  with  all  costs  and  damages  which  may  be 
awarded  against  him  thereon;  such  sureties  to  justify  in  double 
the  amount  specified  in  the  undertaking;  such  undertaking  and 
the  sufficiency  of  the  sureties  to  be  approved  by  the  justice  of  the 
court  below,  or  one  of  the  judges  of  the  court  of  common  pleas, 
or  the  appellant  may  deposit  with  the  clerk  of  the  court  of  com- 
mon pleas  the  costs,  disbursements  and  extra  costs  included  in 
the  judgment  in  the  court  below,  and  the  sum  of  fifteen  dollars, 
to  meet  any  costs  that  may  be  awarded  against  him  in  such  ap- 
peal; and  such  appeal  from  the  generid  term  of  the  marine 
court  and  the  district  court  shall  be  ineflEectual,  unless,  within 
the  time  specified  for  bringing  the  appeal,  the  appellant  execute 
such  undertaking  or  make  such  deposit ;  the  undertaking,  when 
executed  and  approved,  to  be  filed  with  the  clerk  of  the  court 
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of  common  pleas ;  the  amount  so  deposited  shall  be  repaid  hj 
said  clerk  to  the  appellant,  if  he  succeed  on  the  appeal ;  and  in 
case  the  judgment  be  affirmed,  the  said  clerk  shall,  after  execu- 
tion is  issued,  paj  over  the  amount  so  deposited  to  the  respond- 
ent, which  shall  be  credited,  on  the  execution  issued  on  the 
judgment  of  affirmance,  to  the  extent  thereof,  and  the  balance, 
if  any,  on  the  execution  issued  on  the  judgment  appealed  firom. 

An  important  amendment  to  this  seotion  was  made  in  1858,  hy  adding  the  danse 
requiring  an  undertaking  to  be  giren  on  the  appeals  ttom  the  marine  and  district 
oourts  of  the  city  of  New- York. 

IFfaaC  the  nndertaking  nnder  this  teclion  comprehends* 

On  an  appeal  ih>m  the  marine  and  district  oourts  to  the  common  pleas  in  the  atj  of 
Kew-Tork,  the  undertaking  required  bisection  364  (as  authorized  bj  an  amendment 
in  1858),  to  render  the  appeal  effectual  in  any  case,  and  for  the  costs,  disbursementB 
and  extra  costs  in  the  court  bc'ow,  and  the  costs  and  damages  awarded  against  tiie 
appellant  upon  the  appeal,  on  affirmance  of  the  judgment,  was  designed  to  be  a  dis- 
tinct and  different  undertaking  ftom,  and  not  intended  as  a  substitute  for,  the  un- 
dertaklDg  to  be  giren  to  stay  execution,  required  by  sections  355  and  356.  The  latter 
undertaking  embraces  whatever  is  included  in  the  judgment  below,  or  which  may 
remain  due  after  the  return  of  the  execution  which  baa  been  issued  upon  it  The 
former  undertaking  extends  only  to  the  costs,  disbursements  and  extra  costs  whidti 
form  a  part  of  the  judgment  in  the  court  below,  and  the  costs  and  damages  awarded 
against  the  appellant  upon  the  affirmance  of  the  judgment  of  the  court  Where  the 
judgment  of  the  court  below  is  merely  affirmed  by  the  appellate  court,  the  under- 
taking given  under  section  354  does  not  authorize  the  amount  of  the  judgment 
given  in  the  court  below  to  be  indaded  as  damages  in  the  judgment*  entered  in  the 
appellate  court,  and  execution  thereon.  All  that  the  respondent  is  entitled  to  en- 
force in  the  appellate  court,  on  such  affirmance,  is,  the  amount  of  the  costs  and  dis- 
bursements and  extra  costs  included  in  the  judgment  below,  and  the  costs  of  the 
appeal.  There  may  be  cases  in  which  damnagu  may  be  awarded  against  the  appel- 
lant by  the  appellate  court,  upon  afflrmauoe,  as  provided  by  the  undertaking  under 
section  354,  but  an  ordinary  case  of  affirmance,  merely,  does  not  include  them. 
{Onderdonk  agt.  Emmons^  11  How,  545.) 

Costs  of  return  may  be  paid  to  the  clerk.— On  an  appeal  from 
the  marine  court  to  the  common  pleas,  the  co$t  of  ike  action  and  two  dollars  costs  of 
the  return,  required  to  be  paid  to  the  justices,  by  section  354  of  the  Code,  may  be 
paid  to  the  clerk  of  the  marine  court  {Loes^isr  agt  NordmeyeTf  13  Bow.  146.) 
Service  of  notice  ofappeai  from  a  judgment  of  the  marine  court  to  the  common  pleaa, 
need  be  made  only  on  the  clerk  of  the  marine  court  Not  necessary  to  serve  it  on 
^e  Justices.  (Irurin  agt.  Jfuir^  13  How.  409.)  The  appeal  is  not  perfected  unt^  pay- 
ment of  the  costs  of  the  action  as  required  by  this  section.  {Grisux>ld  agt.  Van 
Veusen^  3  E.  D.  Smithy  178.)  On  bringing  an  appeal  from  a  justice's  court,  to  the 
county  judge,  the  payment  of  the  fee  of  the  justice  for  making  the  return  to  the  ap- 
peal, must  be  made  at  the  time  of  the  service  of  the  notice  of  appeal.  It  is  ground 
for  dismissing  the  appeal,  where  the  return  is  not  made  in  consequence  of  the  non- 
payment of  such  fee.    (Van  Eeusen  agt  Kirkpaiarickf  5  How.  432.) 

Service  of  notice  of  appeal  on  respondent.— It  was  held  be- 
fore the  amendment  in  1858  that  the  notice  of  appeal^  which,  by  section  354,  is  re- 
quired to  be  served  within  twenty  days  on  the  respondent  personally^  if  a  resident 
of  the  county,  may  be  properly  served  on  his  attorney ^  who  appeared  on  the  trial  for 
him,  where  it  appears  that  diligent  inquiry  and  search  for  the  residence  of  the 
respondent  has  been  made  without  ascertaining  it  {Losscher  agt  NordmeysTf  13 
How.  146.) 

fir  lien  and  hour  appeal  mnst  be  perfected. — On  appeals  from  a 
justice  of  the  peaoe  to  the  county  court,  the  Code,  section  354^  provides  that  "  the 
affidavit  and  notice  of  appeal  must  within  the  li^  time  (20  days)  be  served  on  the 
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justice,  and  a  notice  of  the  appeal  on  the  rtMpandent  personally,  or  by  leaving  U  at 
Ms  residence  with  some  person  of  suitable  age  and  discretion."  Tne  question  is 
this,  whether  the  affidavit  and  notice'bf  appeal  being  served  on  the  jua^tctf  within 
the  twenty  days,  but  not  on  the  respondent  until  after  the  twenty  dayt  Ha*  expired,  the 
appeal  is  perfected  so  as  to  nye  the  county  court  jurisdiction?  Meld  not.  The  ser- 
vice of  the  notice  of  appe^  on  the  respondent  within  the  time,  is  not  merely  a  di- 
rectory statute,  it  is  imperative.  The  section  requires  that  certain  things  shall  be 
done  within  twenty  days,  and  if  they  are  not  alt  done,  there  i*  no  appeal.  This  is 
a  jurisdictional  question  which  can  be  taken  advantage  of  at  any  time  where  there 
is  no  positive  act  of  submission  to  the  tribunal  whose  jurisdiction  is  questioned.  A 
verbal  notice  of  appeal  g^ven  to  the  respondent  within  the  time  amounts  to  nothing. 
It  must  be  a  notice  in  writing.  Where  there  is  a  failure  to  serve  such  notice  as 
required  by  the  statute,  there  can  be  no  amendment  allowed.  There  is  nothing  to 
amend,  or  amend  by.  The  court  has  no  authority  to  allow  an  appeal  to  be  brought 
after  the  time  limited  by  statute  has  expired.  People  agt.  Ulikidae,  1  How.  108.^ 
The  only  mode  of  reviewing  justioeB'  judgments  since  the  Code  is  by  appeal  J^i 
by  section  353,  the  gnjunck  upon  wMch  the  appeal  is  foimded  must  be  stated  in 
the  noUee  of  appeal.  And  by  section  354,  this  notice  of  appeal  must  be  served 
on  the  justice,  and  on  the  respond^t,  within  twenty  days.  The  statute,  which 
must  be  fully  complied  with,  requires  that  the  notice  of  appeal  must  not  only  be 
served,  but  must  state  the  grounds  upon  which  the  appeal  is  founded^  thereby 
making  these  grounds  of  Appeal  jnrbmctional  facts,  upon  which  the  whole  pro- 
ceeding of  appeal  is  based.  Tnerefore,  the  review  of  the  proceedinssV  the  justice, 
brought  up  on  appeal,  must  be  limited  and  confined  to  the  precise  points  made, 
and  exceptions  taken  or  specified  in  the  notice  of  appeal.  And  these  specifica- 
tions are  the  grounds  of  the  appeal,  which  are  ifequirea  to  be  stated  in  the  notice. 
A  specification  in  a  notice  of  appeal,  that  "  the  judgment  is  dearly  against  the 
law  and  evidence  in  the  case,"  is  not  a  sufficient  specification  as  a  ground  of  ap- 
peal. ^  It  is  too  vague  and  general.  Although  the  justice's  return  may  show  errors 
sufficient  to  reverse  the  judgment,  if  properly  raised  and  presented  for  decision, 
yet  if  these  errors  are  not  specified  in  the  notice  of  appeal,  the  judgment  will  be 
affirmed,  if  other  errors,  though  insufficient,  are  stated  in  Uie  notice.  But  where 
the  notice  of  appeal  contains  no  ground  of  error,  the  appeal  will  be  dismissed 
for  want  of  jurisdiction.  (Drrby  agt  Hannin,  15  How.  82;  see  8eltermerhcmBg!t. 
Oolief  1  Code  Jt.  N.  8.  290 ;  Di^y  agt.  Morgan,  2  Sand.  631 ;  Earll  agt.  Chapman, 
8  £.  J).  Smith,  216 ;  People  agt  Tarbell,  17  Bow.  120;  see  %  368.) 

§  355.  SecuHty  to  stay  execution. 

If  the  appellant  desire  a  stay  of  execution  of  the  judgment, 
he  shall  give  security  as  provided  in  the  next  section. 

§  366.  Form  of  undertakinff. 

The  security  shall  be  a  written  undertaking,  executed  by  one 
or  more  sufficient  sureties,  approved  by  the  county  judge,  or  by 
the  court  below,  to  the  effect  that,  if  judgment  be  rendered 
against  the  ap]>ellant,  and  execution  thereon  be  returned  un- 
satisfied, in  whole  or  in  part,  the  ^reties  will  pay  the  amount 
unsatisfied. 

§  357.  Execution^  how  stayed. 

The  delivery  of  the  undertaking  to  the  court  below  shall 
stay  the  issuing  of  execution ;  or,  if  it  have  been  issued,  the 
service  of  a  copy  of  the  undertaking,  certified  by  the  court  be- 
low, upon  the  officer  holding  the  execution,  shall  stay  further 

proceedings  thereon. 

s 
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The  required  undertakinir  nrast  be  niven  to  operate  as 

a  Stay« — An  appeal  from  the  Judgment  of  a  justice  of  the  peace,  not  followed 
up  by  the  giving  of  the  undertaking  required  by  the  Code,  (§§  355,  856,  367,) 
will  not  operate  as  a  stay  of  any  further  proceedings  which  the  plaintiff  may 
elect  to  pursue,  in  order  to  enforce  the  collection  of  the  judgment  (Conway  agt. 
Bitchin»,9Barb,SlS) 

Uniea  proeeedlairs  ntojedf  but  levy  not  dlsctaarged.--Oii 

appeal  from  a  judgment  of  the  marine  or  district  courts,  if  an  execution  has  been 
issued  from  such  courts,  and  the  officer  has  levied  upon  the  defendant's  goods,  the 
giving  of  an  undertaking  on  appeal,  as  required  by  section  867  of  the  Code,  and 
the  service  of  a  certified  copy  on  the  officer,  arrests  the  proceedings  as  they  are 
at  that  time ;  but  the  levy  is  not  thereby  discharged,  nor  can  the  appellant 
require  that  the  g^oods  levied  upon  be  returned  to  him  before  a  final  disposition  of 
the  appeal     {Smith  agt  Jilen,  2  E.  B,  Smith;  269.) 

Extension  of  time  to  ||ive  a  neir  nndertakinir.— Where 

an  appellant  has  given  an  undertaking  upon  an  appeal  intended  to  slay  proceed- 
ings, but  it  is  insufficient  to  have  that  effect,  he  may,  under  section  327,  be  allowed 
time  to  execute  and  file  a  further  undertaking.  (Sternhaua  agt  Sc/unidtf  5  Abb.  66.) 

§358.  In  case  of  death  of  justioey  undertaking  to  he  filed. 

Where,  Jjy  reason  of  the  death  of  a  justice  of  the  peace,  or 
his  removal  from  the  county,  or  any  other  cause,  the  under- 
taking on  the  appeal  cannot  be  delivered  to  him,  it  shall  be 
filed  with  the  clerk  of  the  appellate  court,  and  notice  thereof 
given  to  the  respondent,  or  his  attorney  or  agent,  as  provided 
in  section  three  hundred  and  fifty-four ;  it  shall,  thereupon, 
have  the  same  effect  as  if  delivered  to  the  justice. 

§  859.  Service  of  notice  of  appeal  in  absence  of  justice. 

When,  by  reason  of  the  death  of  a  justice  of  the  peace,  or 
his  absence  from  the  county,  or  any  other  cause,  the  notice  of 
appeal  cannot  be  served  as  provided  by  section  three  hundred 
and  fifty-three,  it  may  be  served  by  leaving  the  same  with  the 
clerk  of  the  county. 

§  360.  Return^  when  and  how  made  and  compelled.  {Amend- 
ment  of  1862  in  italics.) 

The  court  below  shall  thereupon^  after  ten  days,  and  within 
thirty  days  after  service  of  the  notice  of  appeal,  make  a  return 
to  the  appellate  court  of  the  testimony,  proceedings  and  judg- 
ment, and  file  the  same  in  the  appellate  court.  The  return 
may  be  compelled  by  attachment.  But  no  justice  of  the  peace 
shall  be  bound  to  make  a  return  unless  the  fee  prescribed  by 
the  last  section  of  this  chapter  be  paid  on  (he  service  of  the 
notice  of  appeal. 
Appeal  majr  be  dismissed  unless  fees  paid.— On  bringing  an 

appeal  from  a  justice's  court  to  Uie  county  jadge»  the  payment  of  the  fee  or  the 
justice  for  making  the  return  to  the  appeal,  must  be  made  at  the  time  of  the 
service  of  the  notice  of  appeal  It  is  ground  for  dismissing  the  appeal,  where  the 
return  Is  not  made  in  consequence  of  the  non-payment  of  such  fee.  (  Van  Heu- 
ten  agt.  Kirkpatriek,  6  How,  422 ;  iee  section  854  and  note. 
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What  the  retara  staonld  state* — ^A  return  from  the  marijie  or  dis- 
trict coart  should  eetforth  when  the  summons  or  process  wasretnmable,  the  day 
issue  was  joined,  the  adjournments,  if  any,  the  date  of  trial,  and  the  day  whereon 
radgpment  was  rendered.  {Feters  agt  IHosty,  8  K  D,  JSmitk,  116.)  The  return 
from  one  of  the  lower  courts  should  contain  the  pleadings  as  well  as  the  evidenoe. 
{RauUion  agt.  MeOUlland,  2  B.  J),  Bmiih,  60;  9ee  Smith  agt.  Van  Brunt,  id.  684.) 
Where  the  return  of  a  justice  fiuls  to  show  what  judgment,  if  any,  was  rendered, 
the  appellate  court  will,  on  that  ground,  dismiss  the  appeal,  with  costs.  ( Wood- 
side  agt.  Fender,  2  £1,  D.Smith,  890;  tee  Belehaw  agt  Volie,  S  C,R.IU;  Klenek 
agt  lie  Foreet,  id.  186;  Denieon  agt  Oamahan,  1  £.  D.  Smith,  144—147,  and 
noU;  Spence  agt  Beck,  I  EiU.  276;  EeUy  agt.  Brower,  1  Hilt.  614;  Tattenall 
agt  Bate,  I  BUt,  66.) 

IThen  farther  retorn  reqaired.— WJiere  all  the  facts  occurring  on 
the  trial  in  the  court  below  are  not  returned  by  the  latter  court,  the  party  ag- 
grieved should  move,  upon  his  affidavits  and  other  proofs,  for  an  order  to  com- 
pel a  further  return  before  proceeding  to  the  argument  of  the  appeal.  On  the 
argument,  the  return  is  conclusive  as  to  the  facts  therein  oertifiea,  and  affidavits 
produced  by  either  upon  such  £acts,  to  the  appellate  court,  will  be  disregarded. 
{Capewell  agt  Onru6y,  2  E,  J).  Smith,  180.)  On  an  appeal  from  a  justice's  courts 
the  court  below  must  make  a  return  of  all  the  testimony  and  proc«edinffs,  where 
a  return  is  ordered.  It  is  not  sufficient  to  make  a  return  as  to  the  particulars  in 
which  the  affidavits  are  conflicting.  {MeOafferty  agt  KeUy,  2  Sand.  687.)  A 
mere  notice  of  appeal,  without  stating  any  grounds  upon  which  the  appeal  is 
founded,  is  not  sufficient.  In  such  a  case,  the  justice  would  not  be  bound  to  make 
his  return ;  and,  if  he  did  make  it,  the  appeal  on  motion  would  be  dismissed. 
And  it  is  not  sufficient  for  the  notice  to  contain  "  a  eround  of  error,"  or  "  grounds 
of  error;"  but  it  must  state  truly  the  grounds  ana  a//  the  grounds  upon  whidi 
the  appeal  is  founded,  or  upon  which  the  appellant  relies.  (£e  decision  to  the  same 
efeet  in  Derby  agt  HawMn,  16  Horn.  82.)    (CArtitoian  agt  Foul,  16  Uw.  17.) 

Rale  ia  IV.  T.  coaiaioa  pleas  as  to  a  retara.— The  rule  of  this 
court,  in  respect  to  appeals  firom  the  marine  or  district  courts,  is,  that  no  decision 
can  be  made  upon  the  appeal,  unless  the  original  return  or  a  certified  copy  is 
submitted.  The  return  must  also  contain  the  pleadings.  If  the  original  return 
is  mislaid  or  lost,  a  new  one  may  be  procured  by  the  parties,  or  they  can  obtain 
the  signature  of  the  justice  to  a  copy.  {Smith  agt  Van  Brunt,  2  JS.  D.  Smith, 
684 ;  and  see  Spence  agt  Beck,  1  HUt.  276 ;  Kelly  agt  Brovser,  1  HUt.  614.) 

§  861.  Haw  made  if  justice  le  out  of  office. 

When  a  juBtieeof  the  peace,  by  whom  a  judgment  appealed 
from  was  rendered,  shall  have  gone  out  of  office  before  a  re- 
turn is  ordered,  he  shall,  nevertheless,  make  a  return,  in  the 
same  manner,  and  with  Hie  like  effect,  as  if  he  were  still  in 
office. 

§862.  Mtrther  return  tnay  he  ordered. 

If  the  return  be  defective,  the  appellate  court  may  direct  a 
further  or  amended  return  as  often  as  may  be  necessary,  and 
may  compel  a  compliance  with  its  order  by  attachment ;  and 
the  court  shall  always  be  deemed  open  for  liiese  purposes, 
si 
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On  appeals  w^here  eountj  coart  has  not  Jarisdiction.^ 

On  sppeais  vom  a  justice's  judffment,  where  the  county  court  bas  not  jurisdic- 
tion by  reason  of  relationship,  Ac,  a  notice  of  motion  for  an  order  to  compel  the 
justice  to  amend  his  return,  may  be  giyen  in  twenty  days  after  the  date  of  the 
certificate  of  the  county  judge,  and  not  after  that  time.  (JRvle  53,  Supreme  Comi 
ItuUa.) 

Amended  return  to  be  filed  before  caase  pat  on  calen- 
dar*— Where  an  order  for  an  amended  return  from  a  justice's  court  is  granted  at 
the  first  term  of  the  county  court,  after  the  filing  of  the  original,  it  is  improper  to 
place  the  appeal  upon  the  calendar  of  the  county  court,  until  the  return  of  the 
justice's  court  has  been  perfected  by  the  fiUng  of  the  amended  return.  Where  the 
comity  court,  before  the  filing  of  the  amended  return,  dismisses  the  appeal  under 
and  by  the  mandate  of  section  864  of  the  Code,  it  acts  minUteriaUy,  and  the  dis- 
missal is  a  ntdlitjf  ;  and  a  mandamus  may  issue  in  like  manner  as  if  the  appeal 
had  not  been  dismissed,  requiring  the  county  court  to  proceed  to  judgment. 
{People  agt.  Cwnty  Judge  of  ClintoH  Co,,  la  ^019.  277.) 

exceptions  mast  appear  by  oriir^nal  or  amended  retam. 

—The  exceptions  and  the  rulings  of  the  court  below,  not  appearing  in  the  origi- 
nal return,  cannot  be  reyiewed  by  the  appellate  court,  except  bv  procuring  a 
further  or  amended  return,  {ffyland  agt.  Sherman,  2  i^.  D,  SmitK,  284.)  And 
on  the  argument  of  the  appeal  the  return  is  concluslre  as  to  the  facts  therein 
certified,  and  aftdayits  in  raerence  to  such  facts,  produced  by  either  party,  will 
be  disregarded  {OapewU  agt  Ormeby,  2  M  D,  Smith,  180.)  Where  the  return 
fidled  to  show  in  what  manner  a  material  question,  touching  the  admisdbility  of 
eTidence,  had  been  disposed  of,  the  case  was  ordered  to  stand  over  for  a  fnruier 
return  upon  that  question.  {Matthew  afft.  Ite$tel,  2  S.  D.  Smith,  90 ;  Me^tothe 
•ame  effect,  Lyntiky  agt.  FenderffraM,  2  K  D.  Smith,  48.) 

The  notice  of  appeal  mast  contain  the  errors  relied  on. 

^-A  specification  in  a  notice  of  appeal,  that  "  the  judgment  is  clearly  against  the 
law  and  evidence  in  the  case,"  is  not  a  sufficient  specification  as  a  ground  of  ap- 
peal It  is  too  vague  and  general.  Although  the  justice's  return  may  show 
errors  sufficient  to  reverse  the  judgment,  if  properly  raised  and  presented  for  de- 
cision ;  yet  if  these  errors  are  not  specified  in  the  notice  of  appeal,  the  judgment 
will  be  affirmed,  if  other  errors,  though  insufficient,  are  stated  in  the  notice.  But 
where  the  notice  of  appeal  contains  no  ground  of  error,  the  appeal  will  be  du- 
missed  for  want  of  jurisdiction.  {Derby  agt.  Hannin,  15  ifoto.  82.)  Where  the 
notice  of  appeal  is  returned,  and  in  the  case,  so  that  the  court  can  see  what  the 
alleged  errors  in  the  judgment  were,  they  will  disregard  any  that  were  not  fairly 
stated  in  the  notice ;  and  where  the  notice  of  appeal  is  not  returned,  the  same 
rule  should  prevail  (Btish  agt.  Dennison,  14  how,  307 ;  and  set  People  agt.  Tar- 
bell,  nffow.  120;  Pruyn  agt.  7\fler,  18  ^010.  831.) 

See  section  860,  and  note. 

§  863.  J^  justice  he  deadj  inscme,  or  absent  from  state^  toU- 
nesses  to  be  eosamined — If  in  another  county^  return  may  he 
compelled. 

If  a  justice  of  the  peace,  whose  judgment  is  appealed  from, 
shall  die,  become  insane,  or  remove  from  the  state,  the  appel- 
late court  may  examine  witnesses,  on  oath,  to  the  facts  and 
circumstances  of  the  trial  or  judgment,  and  determine  the  ap- 
peal, as  if  the  facts  had  been  returned  by  the  justice.    If  he 


§§  364]  COUNTY  OOUBT.  587 

shall  have  removed  to  another  countj  within  the  state,  the 
appellate  court  maj  compel  him  to  make  the  return,  as  if  he 
were  still  within  the  countj  where  the  judgment  was  ren- 
dered. 

HTbere  Jastice  removes  from  the  state  before  retam 

made* — Where  a  justice  of  the  peace  remoTes  from  the  state,  after  a  judgment 
rendered  by  him,  and  before  any  return  is  made  by  him  to  an  appeal  to  the 
county  court,  the  86Sd  section  of  the  Code  anthorijses  the  appellate  court  to  **  ex- 
amine witnesses  on  oath,  U>  the  facts  and  circumstances  of  uie  trial  or  judgment, 
and  determine  the  appeal  as  if  the  facts  had  been  returned  by  the  justioe.  Where, 
in  such  case,  it  is  impossible  for  the  supreme  court  (on  appeal  from  the  county  court) 
to  say  that  the  county  court  had  before  it  aU  the  material  eyidence  given  on  we  trial 
before  the  justice,  this  court  wiU  not  interfere  with  the  judgment.  And  where,  from 
the  nature  of  the  case,  it  was  such  that  all  the  objections  raised  by  the  appellant  to 
the  yalidity  of  the  judgment  might  haye  been  supplied  by  eyidence,  this  court  are 
bound  to  intend  that  they  were  thus  supplied.  Where  the  notice  of  appeal  ia 
returned,  and  in  the  case,  so  that  the  court  can  see  what  the  alleged  errors  in  the 
judgment  were,  the^  will  disregard  any  that  were  not  fairly  stated  in  the  notice ; 
and  where  the  notice  of  app<Ml  is  not  returned,  the  same  rule  should  preyaiL 
{Bvth  agt  DmnUan,  14  J9mo.  807.) 

IThere  Justice  has  ffone  out  of  office.— A  ju»tie€  of  the  peace  is 

authorized  by  statute  (2  i2.  iST  271,  §  260)  to  make  a  yalid  return  to  a  eertiorari 
served  upon  him,  after  he  hoe  gone  out  of  office,  for  the  purpose  of  reviewing  a 
judgment  rendered  by  him.  {Peek  aft.  Foot,  4  How.  426.)  But  a  return  to  a  cer- 
tiorari in  special  proceedings  made  by  a  judge  who  was  out  of  ofiBce  before  the 
certiorari  was  served  upon  him,  held  to  be  a  nullity.    (Id) 

%  364.  Hearing  upon  return — Diemissing  appeal  if  not 
brought  on.    {Amendment  of  1862  in  italics.) 

If  a  return  be  made,  and  the  appeal  i$  from  a  Judgm^ent 
where  a  new  trial  may  not  ie  hady  as  providedhy  this  chapter ^ 
it  may  be  brought  to  a  hearing  at  a  general  term  of  the  appel- 
late court,  upon  notice  by  either  party  of  not  less  than  eight 
days.  It  shall  be  placed  upon  the  calendar,  and  continue 
thereon,  without  further  notice,  until  finally  disposed  of.  But 
if  neither  party  bring  it  to  a  hearing  before  the  end  of  the 
second  term,  the  court  shall  dismiss  the  fiippeal,  unless  it  con- 
tinue the  same  by  special  order  for  cause  shown.  If  the  ap- 
peal is  from  a  judgment  where  a  new  trial  may  he  had,  it  may 
he  brought  to  a  hearing  or  tried  at  any  term  of  the  county 
courts  at  which  a  petit  jury  shall  he  summoned  to  attend  upon 
the  sam£  notice^  as  provided  for  actions  in  the  supreme  court  / 
at  least  eight  days  before  the  courts  the  party  desiring  to  bring 
on  the  appeal  shall  serve  a  note  of  issue  on  the  derky  and  the 
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(ierk  shall  thereupon  enter  the  oauee  an  the  calendar  according 
to  the  date  of  the  return. 

If  respondeMt  does  n#t  appeartJadp^meBtof  reTersalby 

default* — Oiiaiii4>pe«l  from  a  justice's  court,  the  jadgment  will  be  reversed  by 
deiault,  if  the  respondent  do  not  appear  to  argue  the  appeal  ( WkUnty  agi. 
Bayard,  2  Sand,  634.). 

Appeals  fttHB  jHSliees'  courts  traasferred  %j  eoaatj 
COart  te  sapreme  coart«— The  statute  which  directs  that  i4>peals  in  the 
county  court  shall  be  brought  to  a  hearing  at  a  general  term  of  that  cxmri,  (^  864,) 
has  no  applioatlmi  to  the  hearing  of  an  appeal  which  has  been  transferred  from 
that  court  to  the  supreme  court  Therefore,  a  jadgment  in  a  cause  rendered  in  a 
justice's  court,  appealed  to  the  oonntT  court,  and  by  reason  of  the  incapacity  of 
the  county  judge  to  hear  it,  the  appeal  is  traasferred  by  theprovisions  of  section 
SO  of  the  Code  to  the  supreme  court,  it  must  be  heard  in  the  first  instance  at  a 
tpeeuU  term  of  the  supreme  court  (Tki$  ogreet  wUk  Skddon  agt  Albro,  8  Him. 
m)    (Dosit  agt  8Umi,  16  H<m.  6S8.) 

§865.  To  he  heard  on  original  papere. 

The  appeal  shall  be  heard  on  the  original  papers ;  and  no 
copy  thereof  need  be  furnished  for  the  use  of  the  court. 

Appeals  flront  Jastlces'  coarts  traasferred  liy  eeaaty 

eoari  te  Sapreaie  coart* — On  an  appeal  from  the  judgment  of  a  justice 
of  the  peace  to  the  county  court,  and  the  coanty  judge,  from  incapacity  to  hear 
the  iq>peal,  transfers  it  to  the  supreme  court,  this  court  is  to  hear  the  appeal  on 
the  criffinal  papen  in  the  same  numner  that  it  would  have  been  heard  in  the 
county  courC  "and  no  copy  thereof  need  be  furnished  for  the  use  of  the  court" 
The  papers,  therefore,  should  remain  on  file  in  the  office  of  the  county  clerk,  (who 
is  also  clerk  of  the  supreme  court,)  where  they  were  transferred  by  the  county 
court,  and  the  appeal  should  be  heard  in  that  county,  and  in  no  other  county. 
{WUe$  agt  Peek,  16  Horn,  541.) 

§  366.  Judgment^  how  given.  {Amendment  of  1862  in 
HdUcs.) 

Upon  the  hearing  of  the  appeal,  the  appellate  court  shall 
give  judgment  according  to  the  justice  of  the  case,  without  re- 
gard to  technical  errors  and  defects  which  do  not  affect  the 
merits.  In  giving  judgment,  the  court  may  affirm  or  reverse 
the  judgment  of  the  court  below,  in  whole  or  in  part,  and  as 
to  any  or  all  the  parties,  and  for  errors  of  law  or  fact.  If  the 
appeal  is  founded  on  an  error  in  fact  in  the  proceedings,  not 
affecting  the  merits  of  the  action,  and  not  within  the  know- 
lege  of  the  justice,  the  court  may  determine  the  alleged  error 
in  fact  on  affidavits,  and  may,  in  its  discretion,  inquire  into 
and  determine  the  same  upon  examination  of  the  witnesses. 
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If  the  defendant  failed  to  appear  before  the  justice,  and  it  is 
shown,  bj  the  affidavits  served  by  the  appellant  or  otherwise, 
that  manifest  injustice  has  been  done,  and  he  satisfactorilj  ex- 
cuses his  default,  the  court  maj,  in  its  discretion,  set  aside  or 
suspend  judgment,  and  order  a  new  trial  before  the  same  or 
anj  other  justice  in  the  same  county,  at  such  time  and  place 
and  on  such  terms  as  the  court  maj  deem  proper.  Where  a 
new  trial  ehaU  he  ordered  before  a  justice,  the  parties  must  ap- 
pear before  him  according  to  the  order  of  the  court,  and  the 
same  proceedings  must  thereupon  be  had  in  the  action  as  on 
the  return  of  a  summons  personallj  served.  If  the  appeal 
shcM  be  from  a  judgment  in  which  a  new  trial  may  be  had^ 
ae  in  this  cha^^ter  provided^  the  court  shall  proceed  to  the 
hearing  of  the  cause,  if  the  issue  joined  before  the  justice  was 
an  issue  of  law,  or  to  the  trial  thereof  by  jury,  if  such  issue 
was  upon  a  question  of  fact. 

1.  If  the  isstte  joined  before  the  justice  was  an  issue  of 
law,  the  court  shall  render  judgment  thereon,  according  to 
the  law  of  the  case  /  and  if  such  judgment  be  against  the 
pleadings  of  either  party,  an  amendment  of  such  pleading 
may  be  allowed  on  the  same  terms  and  in  like  case  as  pleads 
ings  in  actions  in  the  supreme  court  ^  and  the  court  may 
thereupon  require  the  opposite  party  to  answer  such  amended 
pleading  or  join  issue  thereon,  as  the  case  may  require,  sum* 
marUy. 

2.  Jf  upon  an  appeal  in  an  issue  of  law  the  court  should 
adjudge  the  pleading  complained  of  to  be  valid,  it  shall  in  like 
manner  require  the  opposite  party  summarily  to  answer  such 
pleading,  or  juin  issue  thereon,  as  the  case  may  require. 

3.  Upon-dn  issue  of  fact  being  so  joined,  the  court  shall 
proceed  to  hear  the  same  tried  by  jury  in  the  same  manner  as 
issues  joined  in  the  supreme  court. 

4.  Every  issue  of  fact  so  joined  or  brought  upon  an  appeal, 
ehaU  be  tried  in  the  same  manner  as  in  actions  commenced  in 
the  supreme  court. 
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6.  The  court  shall  have  the  same  jxnDer  over  ite  ovm  deter- 
minations^ the  verdict  of  the  jury^  and  shall  render  judgment 
thereon  in  the  sams  manner  as  the  supreme  court  in  actions 
pending  therein. 

6.  Either  party  may  rruyoefor  a  new  trial  in  said  court  on 
a  ease  or  exception^  or  otherwise^  and  such  motion  may  he 
made  before  or  after  judgment  has  leen  entered^  and  the  pro- 
visions of  this  act  in  relation  to  the  proceedings  on  receiving 
the  verdict  of  a  jury^  excepti/ms  to  the  decisions  of  the  courts 
making  and  settling  ease  and  eooceptionsy  mMions  for  new 
trials^  and  making  up  the  judgment  roll  in  the  supreme  courts 
are  hereby  made  applicable  to  all  appeals  brought  up  for  trials 
as  in  this  chapter  provided. 

mere  questions  of  fact  cannot  be  revlew^ed.— On  appeal  from 
a  justice's  judgment  to  the  county  court,  under  section  360  of  the  Code,  the  latter 
court  have  no  power  or  authority  to  reyerse  or  afiirm  such  judgment  on  mert 
guestioni  of  fact,  found  by  the  evidence  before  the  justice  or  a  jury.  Conse- 
quently, tms  court  cannot,  on  appeal  from  the  judgment  of  the  county  court,  re- 
yiew  such  eyidence  on  mere  questions  of  fact  The  law  does  not  regard  the 
judges  as  possessing  any  superior  qnalificataona  oyer  jurors  for  judging  of  facta, 
or  Uie  weight  or  force  of  evidence  of  facts.  It  is  a  familiar  and  safe  principle^ 
that  Oeicts  are  to  be  tried  by  jury,  and  that  the  mere  facts  of  a  cause,  wnen  once 
fully  and  fairly  tried,  are  not  to  m  reviewed.  And  this  rule  applies  to  the  find- 
ing of  facts  by  any  tribunal  having  jurisdiction,  such  as  referees,  arbitrators  and 
justices  of  the  peace,  Ac,  The  words  **  of  fact,"  added  to  this  section  in  1851,  do 
not  increase  the  powers  of  county  courts  over  trials  of  fact  in  justices'  courta. 
The  term  "  error  of  fact^  does  not  refer  to  any  error  or  mistake  of  the  jury  in 
finding  the  facts ;  it  has  a  well-settled  legal  meaning,  which  is  quite  different. 
{Adait  agt  WiUonf  *l  Hwo,  64.)  The  county  court,  on  appeal  from  a  judgment  of 
a  justicers  court,  have  no  authority  to  review  the  evidence  given  in  the  justice's 
court,  and  to  reverse,  affirm  or  modify  the  judgment  on  questions  of  fact  arising 
from  such  evidence.  {Kaeean  agt  Mills,  8  Saw.  877.)  Where  the  evidence  on  a 
trial  before  a  justice  of  the  peace  is  not  undisputed  and  not  entirely  free  from 
doubt,  the  county  court,  on  appeal,  ouffht  not  to  reverse  the  judgment  of  the  jus- 
tice, even  if  it  should  be  conceded  that  ft  was  sfainst  the  weight  of  evidence.  The 
rule  is,  that  it  is  only  where  the  facts  are  undisputed,  or  the  evidence  is  not  eon- 
flictinc^  and  is  free  from  reasonable  doubt,  that  uie  judgment  of  the  justice  can  be 
set  aside,  upon  the  mund  that  suchjudgment,  or  the  verdict  of  the  jury  on  wbidi 
it  is  founded,  is  against  evidence.  The  words  "  errors  offactf'*  in  the  866th  sec- 
tion of  the  Ckide,  do  not  refer  to  an  erroneous  finding  of  uie  court  or  jury  upon 
the  evidence,  but  to  those  errors  of  fact  which  do  not  appear  from  the  record  or 
evidence,  such  as  infancy,  coverture,  Ac,  of  some  of  the  parties.  (Bigelcw  agt 
Sanders,  22  Barh.  147 ;  see  ffurd  aeft  Beeman,  8  How.  264.)  The  true  rule  to 
adopt,  in  regard  to  a  review  upon  the  facts,  is  that  which  exists  as  to  a  case  tried 
before  a  jury  in  the  appellate  court,  viz.,  not  to  interfere  with  the  verdict  upon 
the  facts,  unless  the  decision  is  against  the  clear  weight  of  evidence.  {Hein  agt 
Wclft  1  E.  D.  Smithy  72.)  Although  the  appellate  court  will  not  weigh  the  evi- 
dence below,  so  as  to  reverse  if  it  merely  preponderates  against  the  judgment,  a 
material  defect  of  proof  is  fatal  to  the  judgment  below.  {Carter  agt  Dallimcre, 
2  Sand,  221.)  The  decision  of  a  jury,  in  a  justice's  court,  upon  a  question  of  fiact, 
is  conclusive.  Although  against  the  weight  of  evidence,  the  coun^  court,  on 
appeal,  cannot  properly  disturb  the  verdict  It  is  only  when  the  facts  of  the 
case  are  undisputed,  or  the  evidence  is  not  conflicting  and  is  free  fr^m  reasonable 
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donbt,  that  snch  a  verdict  can  be  set  aside  as  contrary  to  or  acndnst  eyidence. 
(Bennett  agt  Seutt,  18  Barb,  847;  $ee  EaUon  agt  SmUh,  1  S,  2>.  Smith,  819.) 
Neither  the  county  court  nor  the  supreme  court  can  reverse  the  judgment  of  a 
justice  of  the  peace  because  it  is  against  the  weight  of  evidence.  If  there  is  a 
disputed  question  of  fact,  upon  which  the  case  turned  before  the  justice,  or  in  re- 
lation to  which  there  was  evidence  upon  both  sides,  the  county  court  should 
affirm  the  judgment,  whatever  may  be  its  opinion  as  to  the  correctness  of  the 
justice's  conclusion.  But  if  the  judgment  is  entirely  unsupported  by  evidence,  so 
that  it  is  really  against  law,  the  county  court  should  reverse  it ;  and  if  it  fails  to 
do  so,  it  is  the  duty  of  the  supreme  court  to  correct  the  error,  and  reverse  the 
judgments  of  both  courts.  (  WUey  agt  SlattTt  22  Barb.  506 ;  eee  Pozxoni  ael 
Menderton,  2  B.  D.  Smt^A,  146.)  The  rule  as  to  the  finding  of  facts  by  the  justice 
is  to  be  treated  as  the  veridict  of  a  jury,  and  not  to  be  set  aside  where  the  prooft 
are  conflicting,  merely  because  the  evidence  seems  to  the  appellate  court  to  pre- 
ponderate against  the  finding,  unless  the  case  is  so  clear  as  to  show  bias,  par- 
tiality, undue  influence,  or  plain  mistake  or  misapprehension.  (Mellon  agt. 
Bmiih,  2  E,  D.  8mUh,  462 ;  see  Harpel  agt  Gurtia,  1  E.  D.  Smith,  78 ;  I^ancie 
agt.  Oaks,  2  E.  D.  Smith,  417.)  Wfietheranoteis  received  in  payment  for  goods 
sold,  or  to  be  accounted  for  if  collected,  is  a  question  of  fact,  the  determination 
of  which  by  the  court  below,  upon  conflicting  and  doubtful  testimony,  will  not  be 
interfered  with  by  the  appellate  court.  (OtUoupeau  agt. Ketehum,  8  E.  D.  Smith, 
175 ;  and  tee  Barbour  agt.  Amoitx,  18  Bow.  285.) 

Cannot  affirm  in  i^art  and  reverse  in  part  Jud^rnient  for 

entire  damatfes* — ^Nor  can  the  county  court,  under  section  866  of  the  Code, 
reverse  in  part  ana  affirm  in  part  a  judgment  of  a  justice's  court,  rendered  for 
9nHre  damages.  If  there  is  no  evidence  to  support  the  judj^ment,  it  must  be  re- 
versed ;  if  there  is  evidence  upon  both  sides — a  mere  conflict  of  evidence— the 
judgment  must  be  affirmed.    (Kasson  agt.  Mills,  8  Eate,  877.) 

Appellate  court  is  restricted  to  the  issues  of  lawiWtmed 
in  the  court  belo^w^— The  office  of  an  appeal  to  the  common  pleas,  from 
a  judgment  rendered  by  a  justice,  is  to  try  the  cause  upon  the  merits ;  and  tiie 
common  pleas  is  restricted  to  the  issue  or  issues  of  law  framed  in  the  court  be- 
low, and  appearing  upon  the  record.  Where,  upon  the  trial  of  a  cause  before  the 
justice,  the  plaintiff  omits  to  reply  to  the  defendant's  plea,  or  to  demur  to  it,  he 
will  not  be  permitted,  on  appeal  to  the  common  pleas,  to  object  to  the  form  of 
the  plea.  Where  a  defendant,  in  a  suit  before  a  justice,  pleads  his  discharge 
under  the  bankrupt  act  in  bar,  and  the  plaintiff  goes  to  trial  without  replying  to 
the  plea,  he  cannot,  on  appeal  to  the  common  pleas,  be  permitted  to  prove  a  new 
promise,  subsequent  to  the  discharge.    (Boss  agt  Hamilton,  3  Barb,  609.) 

Great  latitude  Is  alloured  in  pleadiuirs  Injustices'  courts. 

^-Great  latitude  is  allowed  in  pleadings  before  justices  of  the  peace ;  and  courts 
construe  them  liberally.  The  office  of  an  appeal  to  the  common  pleas,  from  a 
judgment  rendered  by  a  justice,  is  to  try  the  cause  upon  the  merits ;  and  the 
common  pleas  is  restricted  to  the  issue  or  issues  of  law  framed  in  the  court  be- 
low, and  appearing  upon  the  record.  Where,  upon  the  trial  of  a  cause  before 
a  justice,  the  pLamtlff  omits  to  reply  to  the  defendant's  plea,  or  to  demur  to 
it,  ne  will  not  be  permitted,  on  appeal  to  the  common  pleas,  to  object  to  the  form 
of  the  plea.  Where  a  defendant,  in  a  suit  before  a  justice,  pleads  his  discharge 
under  the  bankrupt  act  in  bar,  and  the  plaintiff  goes  to  trial  without  replying  to 
the  plea,  he  cannot,  on  appeal  to  the  common  pleas,  be  permitted  to  prove  a  new 
promise,  subsequent  to  the  discharge.  (Rosa  agt.  Hamilton,  8  Barb.  600.)  A 
plaintiff  may  present  his  cause  of  action  in  as  many  aspects  as  he  can,  if  they 
are  not  inconsistent  with  each  other,  and  are  such  as  may  be  joined.  ( Wentvorth 
agt.  Butler,  8  E,  D.  Smith,  805.)  Whether  a  supplemental  answer  can  be  filed 
in  the  marine  or  justices'  courts,  quere  f  (BuuM  agt.  Buekman,  8  E,  B,  Smith, 
419.) 

Matters  of  discretion  urhicli  may  constitute  error.— A 

justice  of  the  peace,  on  a  trial  before  him,  is  the  proper  judge  of  the  questloti 
whether  a  witness  is  competent  to  testify  as  an  expert ;  j^et,  if  he  misjudges,  it  Is 
as  much  an  error  as  if  he  misjudges  on  any  other  question.    It  Is  not  a  question 
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of  ditcretioti,  so  as  to  render  the  ivdcment  of  the  justice  condnriye.  ( Wig^itu 
afft  Wallace,  19  Barb,  888.)  And  wnere  evidence  erroneously  admitted  ten^ 
d&ectly  to  establish  the  plfdntiiTB  case,  although  other  testimony  mis^ht  have  de> 
termined  the  issae  in  the  same  wa^»  the  error  is  not  merely  a  techmcal  one,  hot 
affects  the  merits,  and  may  be  renewed  on  appeal  (Hahn  agt.  Van  Dwtn,  1  B. 
JD,  Smith,  411.)  An  txeepium  to  a  dedsicm  of  the  justice  denving  a  jury  tiial,  is 
not  necessary  to  enable  tne  party  to  proenre  a  review  of  sncn  decision  upon  ap- 
peal. {Meeeh  agt.  Brawn,  4  Abb.  19.)  Where  ainsUoe,  by  statements  which  are 
nntme,  to  wit,  wat  the  defendant  does  not  intend  to  appear,  is  induced  to  take  up 
a  cause,  oat  of  an  ordinary  time,  while  engaged  in  the  trial  of  another  cause,  the 
judgment  rendered  in  layor  of  the  plaintiff  wul  be  reversed.  (Beaek  agt  McCann, 
4  jM.  18.) 

Correctlns  mistakes*— Where  a  justice  renders  judgment  for  the 
wrong  amount,  by  mistake  or  inadvertence,  the  appellate  court  have  no  power  to 
correct  the  error ;  they  can  only  reverse  the  judgment.  (Hardy  agt  Seelye,  8 
Ahb.  108.)  Whether  a  justice  of  a  district  court  may  open  a  judgment  rendered 
by  him  through  inadvertence,  overef  If  the  party  against  whom  it  is  rendered 
consents  to  have  it  opened,  and  the  cause  tri^,  a  subsequent  judgment  rendered 
on  Uie  trial  will  be  regular.  (Scranton  agt  Levy,  4  Abb.  21.)  The  appellate 
court  has  power  to  allow  an  amendment  of  the  entry  of  judgment  of  aflumanoe 
ordered  on  appeal  from  the  inferior  courts  where  erroneously  entered  through 
mistake.  {BagUy  agt  Brown,  8  JS.  D.  Smith,  66.)  Qwtrt  t  whether  the  appel- 
late court  has  power  to  correct  the  error  of  a  justice  in  renderiiu^  judgment  in 
form  sffainst  two  defendants,  when  the  return  shows  that  the  pUintiff,  at  the 
trial,  discontinued  his  action  as  to  one  of  them.  In  any  event,  the  docket  of 
•uch  a  judgment  ought  not  to  be  permitted  to  stand,  (^afuitfi^  agt.  Leni,  8  E. 
D.  Sminh,  206.) 

Newly  dtoeoTered  ewMeace  #r  nnrprtae.^The  appellate  oourt^ 
on  appeal  from  a  justice's  court,  has  no  power  to  order  a  new  trial  on  the  ground 
of  newly  discovered  evidence  or  surprise,  where  a  trial  has  been  had  upon  the 

Sipearance  of  both  parties.  [BchoarU  ax^  Bendai,  2  B.  D,  Smith,  128;  Me 
unker  agt.  Lataon,  I  E.  J>.  Smith,  410;  JSdwarda  agt  Brew,  2  B.  2>.  Smith,  5A.) 
The  appeUate  court  cannot  look  beyond  the  original  or  amended  return,  although 
the  appellant  produces  affidavits  of  facts,  which,  had  they  appeared  in  the  return, 
would  require  a  reversal  of  the  judgment  (J\rutt  agt  J/elapUnne,  8  B.  D.  Smith, 
219.) 

jriidgment  below  not  to  be  distarbed  for  technical  de- 
fectsy  where  substantial  Justice  has  been  done.— In  reviewing 

the  judjnnent  of  courts  of  justices  of  the  peace,  the  return  is  not  to  be  treated  Uke 
a  bill  of  exceptions,  taken  at  the  circuit,  but  Uke  a  case  to  set  aside  the  report  of 
referees  or  a  verdict  at  the  circuit ;  and  if  it  is  apparent  that  substantial  justice  hsa 
been  done,  the  judgment  is  not  to  be  reversed  for  technical  defects,  not  affecting  the 
merits.    Where,  in  the  return  of  a  iustice  of  the  peace  to  an  appeal,  tiiere  is  abun- 
dant evidence,  of  an  unexceptionable  character,  to  sustain  the  verdict  of  the  jury  or 
the  judgment  of  the  justice,  the  court  will  not  reverse  the  judgment  on  account  of 
an  improper  question  bein^^  put  to  a  witness  and  answered.    Hamd,  J.,  dissented. 
l&f>eneer  agt  Saratoga  anaWathingUmBB.  Co.,  12  Barb.  882.)    And  a  rehearing 
ofan  appeal  will  not  be  g^ranted  where  no  advantage  could  result  from  it,  as  where 
it  appears  clearly  that  a  similar  result  would  be  arrived  at  on  such  rehearing.  ( Teaa 
agt  Cfti^itf,  2  j166.  269 ;  aee  F^roit  agt.  Banford,  1  B.J).  Smith,  640;  Outhingham 
agt  Phillips,  1  B.  D.  Smith,  416.)    Where  evidence  offSared,  on  a  trial  before  a  jus- 
tice, is  objected  to  and  excluded,  and  neither  the  grounds  of  the  objection,  nor  the 
object  of  the  proof  is  stated,  and  the  courts  oa  appeal,  can  see  that  a  good  objection 
might  have  been  taken,  it  will  presume  that  the  proper  objecti<«  was  ti^en,  and 
the  decision  made  upon  that  ground.    Bo  where  evidence  is  admitted  by  the  justice, 
after  objection,  ana  it  appears  from  the  return  that  the  objection  was  general,  and 
the  court  can  see  that  the  subiect  matter  of  the  evidence  was  proper,  and  that  only 
the  manner  of  proving  such  facts  was  objectionable,  it  will  presume  that  no  objeo> 
tion  was  made  to  the  manner  of  proving  the  fsct,  but  that  the  party  olnected  to  any 
proof  of  such  Cftct    (BeUow§  agt  SaelUtt,  1 6  Barb.  96.)    But  where  the  return  of  a 
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justice  of  the  peaee  does  not  show  evidenoe  sufficient  to  sustain  the  judgment ;  and^ 
where  the  justice  does  noi  certify  thai  his  return  contains  aU  the  evidence^  dsc.^  given 
and  had  before  him ;  the  appellate  court  will  not,  in  support  of  the  judgment,  pre- 
sume that  there  was  other  and  sufficient  evidence  given  to  warrant  the  judgment. 
{CalUgan  agt.  Afiat,  12  How.  495.)  This  court  will  not  reverse  the  judgment  of  a 
justice  of  the  peace,  in  a  case  where  no  one  appeared  for  the  defendant,  for  the 
error  of  the  justice  in  permitting  an  improper  answer  to  be  given  by  a  witness ;  if 
there  is  enough  testimony  besides,  ft'ee  from  all  objection,  to  sustain  the  judgment. 
{Buck&gi.  Waterbury^  13  Barb.  116.)  The  admission,  in  a  justice's  court,  of  incbm- 
petent  testimony,  to  establish  a  fact  clearly  proved  by  other  testimony,  of  a  compe- 
tent character,  is  not  such  an  error  as  requires  the  county  court,  on  appeal,  to  reverse 
the  judgment  of  the  justice.  A  county  court  has  authority,  on  appeal  to  a  justice, 
to  look  into  the  testimony,  and  see  if  it  supports  the  judgment ;  and  when  there  is 
an  entire  failure  of  testimony,  the  court  will  reverse  the  judgment  In  this  respect 
it  is  governed  by  the  same  niles  which  guide  the  supreme  court  on  an  application 
to  set  aside  a  verdict,  or  a  report  of  referees,  upon  a  case.  {Bort  agt.  Smithy  6 
Barb.  283.) 

Objection  to  complaint  and  amendment. — If  a  complaint,  in 
a  justice's  court,  is  insufficient,  the  defendant  should  demur  to  it.  If  he  takes  issue 
upon  it,  ho  cannot,  upon  appeal,  object  to  it  in  point  of  form,  (^e^agt.  Clutet  12 
Barb.  466.)  Where  the  cause  has  been  tried  upon  the  merits,  and  judgment  ren- 
dered for  the  plaintiff,  and  on  appeal  the  defendant  for  the  first  time  objects  to  the 
form  of  the  complaint,  which  objection  is  considered  to  have  force,  the  court  may 
allow  the  complaint  to  be  amended  according  to  the  facts,  so  as  to  promote  substan- 
tial justice.  (CushingJiam  agt.  Phillips^  1  E.  D.  Smith,  416.)  A  decision  of  a  justice 
upon  a  motion  to  dismiss  the  summons  for  variance  between  the  summons  and  com- 
plaint, cannot  be  reviewed  on  appeal  from  the  judgment.  {Brown  agt.  Jones^  3  Abb. 
80.)  When  a  pleading  in  a  justice's  court  is  demurred  to,  if  the  court  deem  the 
objection  well  founded,  it  is  bound  to  order  an  amendment ;  and  if  the  party  refuse 
to  amend,  the  defective  pleading  must  be  disregarded.-  It  is  error  for  the  justice  to 
give  final  judgment  upon  the  demurrer,  in  favor  of  the  objecting  pai-ty,  without 
ordering  an  amendment;  but  the  appellate  court  will  not  feel  called  upon  to  reverse 
a  judgment  thus  rendered,  in  a  case  where  the  error  of  the  justice  in  that  particular, 
has  neither  formed  the  subject  of  objection,  nor  been  stated  by  the  appellant  as  a 
ground  of  appeal  (Stem  agt.  Drinker^  2  £!,  D,  Smith  401 ;  see  Heim  agt  Wolf^  1 
E.  D.  Smithy  72.)  A  recovery  in  a  justice's  court  must  be  limited  to  the  service 
declared  on  in  the  complaint  and  set  forth  in  the  bill  of  particulars,  if  such  bill  is 
given.  {Fairbanks  agt  OorlieSy  3  E.  D,  Smithy  618  )  The  liberal  provisions  of  the 
Code  allowing  amendments  by  striking  out  the  names  of  parties,  are  not  applied  to 
the  marine  or  justices'  courts.    {Agreda  agt.  Fautbtrgy  3  K  J).  Smithy  178.) 

When  objection  waived  by  pleading  to  the  merits.— 

Where  defendant  in  the  marine  court  moved  to  dismiss  the  process  on  the  ground 
that  he  was  improperly  sued  by  a  short  summons,  and  likewise  objecting  to  the 
form  of  the  summons,  the  manner  in  which  the  security  was  taken,  and  the  suf- 
ficiency of  the  constable's  return ;  hddy  that  these  objections  were  waived  by  the 
defendant's  pleading  to  the  merits  and  demanding  a  jury,  at  the  time  the  objections 
were  made.  Also,  that  the  decision  of  the  justice  upon  the  objections  could  not  be 
reviewed  on  appeal  {IngersoU  agt  GillieSy  3  E.  D.  Smithy  119.)  If  a  defendant  in 
a  justice's  court  join  issue  on  the  merits  after  his  demurrer  is  overruled,  he  waives 
the  demurrer.  {Harper  agt  Leaty  10  How.  276.)  An  objection  to  the  manner  of 
the  service  of  the  summons  in  the  court  below  is  matter  in  abatement  only,  and  is 
waived  by  pleading  to  the  merits.  {Miln  agt  Russelly  3  E.  D,  Smithy  303 ;  see  Aid- 
rich  agt.  Ketchumy  id.  577.) 

Variance  between  pleadings  and  proofs. — A  variance  be- 
tween a  pleading  and  the  proofs  in  the  court  below,  the  pleading  averring  a  deliv- 
ery of  goods  to  the  defendant,  and  the  proofs  showing  delivery  to  a  t^ird  person  on 
the  defendant's  credit,  is  not  ground  for  reversal  of  the  judgment,  where  the  merits 
have  been  examined  and  passed  upon,  and  judgment  rendered  between  the  parties. 
(Briggs  agt.  EvanSy  1  E,  D.  Smithy  192.)  And  the  appellate  court  will  not  notice 
an  objection  that  evidence  given  on  the  trial  in  the  court  below  was  irrelevant, 
when  the  appellant  acquiesced  in  its  reception.     (Frost  agt.  Hand/ordy  I  E.  D, 
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Smiihj  540.)  It  18  odIj  in  a  dear  case,  where  the  appellate  court  can  see  that  com- 
plete justice  cannot  otherwise  be  done  between  the  parties,  that  an  error  of  the 
court  below,  in  admitting  illegal  testimony,  and  which  may  ha^e  influenced  the 
decision,  will  be  regarded  on  the  appeal.  {Main  agt  EagUy  1  E,  D,  Smithy  619.) 
A  justice's  return  is  to  be  construed  Uke  a  case  in  the  supreme  oourt,  and  the  judg- 
ment will  not  be  reversed  on  account  of  the  admission  of  a  little  improper  testi- 
mony, where  the  other  eyidence  is  abundantly  sufficient  to  sustain  it,  and  it  is  man- 
ifest that  substantial  justice  has  been  done.    {Harper  agt  Leal,  10  ffow.  276.) 

miaUerti  i¥hic1i  might  have  been  a  defence  if  objected 
to,  when  not  considered  on  appeal* — Where  a  judgment  has  once 
been  rendered  in  a  justice's  court,  it  cannot  be  opened  or  set  aside  on  appeal  and  a 
new  trial  ordered,  on  the  g^und  that  the  defendant  who  appeared  on  the  trial 
neglected  to  produce  certain  evidence,  which  would  have  been  a  bar  to  the  action. 
The  provision  in  this  section  only  applies  to  cases  of  default,  or  where  the  defend- 
ant does  not  appear  on  the  trial  (Bunker  agt.  Laisoriy  1.  K  D.  Smithy  410 ;  3d- 
wards  agt  Dr eWy  2  E.  D.  Smithy  55.)  If;  on  the  trial  of  an  action  before  a  justice^ 
the  defendant  omits  to  raise  the  objection  that  the  plaintiff  has  not  proved  title  to 
the  demand,  he  will  be  deemed  to  have  waived  it,  and  cannot  make  the  objection 
on  appeal.  (Austin  agt.  Bumty  16  Baaf^,  643.)  An  error  of  a  justice  in  receiving 
evidence  of  the  execution  of  an  instrument  without  the  production  of  the  subscrilh 
ing  witness,  is  not  available  on  appeal,  unless  it  appears  from  the  return  that  the 
appellant  raised  the  objection  at  the  trial  {Rarmey  agt  Gwyneey  3  S.  D.  Smith,  59.) 
Where,  in  an  action  before  a  justice  of  the  peace,  an  adjournment  took  place,  after 
issue  joined,  and  the  defendant,  although  present,  did  not  appear  on  the  trial ;  U 
ioaa  ?ieldy  that  he  could  not,  on  appeal  from  the  judgment,  raise  the  objection  that 
some  of  the  jurors  who  sat  upon  the  trial  were  not  competent,  as  such,  for  want  of 
the  requisite  property  qualification.  (Clark  agt  Van  Vrancketiy  20  Barb.  278.)  An 
objection  to  evidence  as  incompetent  or  inadmissible,  cannot  be  raised  for  the  first 
time  on  appeal.  (RouiUier  agt.  Wemickiy  3  E.  D.  Smithy  310;  #00  Fuirbcmks  agt 
CorlieSy  3  E.  D,  Smithy  582;  Garrison  agt.  PearcSy  3  K  D.  Smithy  255.) 

HEattem  §nfficient  to  authorize  a  reversal  of  Jndg- 
meut* — Although  the  appellate  oourt  will  not  weigh  the  eyidence  below  so  as  to 
reyerse  if  it  merely  preponderates  against  the  judgment^  a  material  defect  of  proof 
is  fatal  to  the  judgment  below.  (Cariar  agt  D^imorCy  2  Sand.  221.)  Where  a 
summons  in  the  marine  court  required  the  defendants  to  answer  in  a  plea  for  goods 
sold  to  tbe  defendants,  damage  fifty  dollars,  the  plaintiffs  cannot  take  judgment  by 
default  for  more  than  fifty  dollars.  If  they  do,  the  judgment  will  be  reversed. 
{Partridge  agt  Thayer y  2  Sand.  226.)  If  there  is  no  evidence  to  support  the  judg- 
ment, it  must  be  reversed.  (Kasson  agt.  MiUSy  8  Haw,  377;  see  Alburtis  agt 
McOreadyy  2  E,  D.  Smithy  39.)  The  judgment  of  a  justice  should  not  be  given 
upon  a  mere  estimate  of  the  amount  of  damages  in  an  action  for  breach  of  contract; 
it  must  be  sustained  upon  competent  evidence.  (Ely  agt  O'Learyy  2  E.  D.  Smith, 
355.)  Where  the  plaintiff,  in  an  action  against  an  indorser  of  a  promissory  note, 
merely  proves  the  making  and  indorsement  of  the  note,  without  showing  demand  of 
payment  and  notice  of  non-payment,  he  is  not  entitled  to  recover — his  case  is  not 
proved.  (Jones  agt  Pridhamy  3  E.  R  Smithy  155 ;  see  Ibx  agt  Decker,  3  E  D, 
Smithy  150.)  A  justice  should  wait  an  hour  after  the  time  when  a  summons  is 
returnable,  before  he  proceeds  to  swear  witnesses  in  the  cause.  Where  there  is 
nothing  in  a  justice's  return,  upon  certiorari,  to  show  that  the  defendant  did  not  ap- 
pear within  an  hour  after  tbe  summons  was  returnable,  a  decision  rejecting  a  plea 
to  the  jurisdiction,  on  the  ground  that  the  defendant  did  not  appear  in  time,  is  erro- 
neous. Where  a  short  summons  has  been  issued  by  a  justice  in  behalf  of  a  non- 
resident, without  tbe  necessary  security  having  been  given,  the  justice  should  non- 
suit the  plaintiff  the  moment  that  fact  is  made  known  to  him.  {AUen  agt  Stone,  9 
Barb.  60.)  Where  the  return  showed  that  the  defendant  did  not  appear  in  the 
cause,  that  no-  pleadings  were  put  in,  and  that  the  justice  received  a  statement  of 
facts  ftom  the  respective  attorneys  of  the  parties,  upon  which  he  rendered  judgment, 
without  examining  any  witnesses ;  hdd,  that  the  judgment  could  not  be  sustained. 
(Heidenheimer  agt.  Xyon,  3  E.  D.  Smithy  54.)  Where  the  evidence  upon  which  a 
plaintiff  is  clearly  entitled  to  recover,  is  uncontradicted  and  unimpeached,  a  find- 
ing by  the  court  below  in  disregard  of  the  proof  will  be  treated  as  founded  in  some 


§  886]  COUNTY  COIJBT.  598 

erroneous  view  of  the  law  applicable  to  the  caie.  (OolcbmUh  agt  Obermeiert  3 
£,  D.  SmUhf  131.)  A  judgment  rendered  in  the  marine  oourt  after  four  days  fVom 
the  time  the  cause  is  fijaallj  submitted,  will  be  reversed.  The  marine  court  loses 
jurisdiction  in  such  case.  (Kcme  agt  Dulex^  Z  R  D,  SrmUh,  127.)  It  se&m,  the 
appellate  court  will  not  reverae  a  justioe*s  judgment  upon  a  ground  not  assigned  in 
the  notice  of  appeal.  (Dawb  agt  Hoffmai^  3  E.  D.  SmUhf  361.)  Where  a  defend- 
ant, being  prosecuted  in  the  marine  court,  neglected  to  appear  on  the  return  of  the 
summons,  whereupon  the  plaintiff  declared,  and  after  several  adjournments  pro- 
ceeded to  trial  before  a  jury  impanneled  at  his  request,  and  completed  the  exam- 
inatioD  of  a  witness ;  hdif  that  it  was  error  to  receive  from  the  defendant  a  plea  to 
the  merits,  of  the  action  and  continue  the  trial  (Mbntfori  agt  Eughea.  3  E,  D. 
SmWi,  691.) 

Isfiuin  g^Sflerrlce,  and  regalarity  of  proces§.— It  is  a  general  rule 
that  the  time  for  the  appearanoe  of  a  defendant  served  with  a  summons  issued  by  a 
justice  of  the  peace,  shidl  not  be  less  than  six  nor  more  than  twelve  days,  and  that 
the  summons  shall  be  served  at  least  six  days  before  the  time  of  appearanoe  men- 
tioned therein.  This  rule  is  pH/ma  facit  applicable  to  all  oases,  unless  the  party  can 
show  to  the  justice  such  facts  as  wUl  authorise  a  summons  of  a  dijSerent  character 
to  be  issued.  Where  the  return  of  a  justice  to  a  certiorari,  shows  no  fact  authoriz- 
ing him  to  issue  a  summons  returnable  in  two  days,  it  will  be  held  prima  fade  that 
a  summons  thus  issued  was  issued  without  authority.  It  cannot  be  inferred  that 
the  defendant  was  a  non-resident  of  the  county,  where  there  is  no  fact  stated  in  the 
return  to  warrant  that  supposition.  Where  the  defendant  is  a  non-resident  of  the 
county,  and  the  plaintiff  is  also  a  non-resident,  he  is  not  entitied  to  a  short  sum- 
mons, without  proof  of  that  foot,  and  giving  security  for  the  payment  of  any  sum 
which  may  be  recovered  against  him.  (AVin  agt.  8Um^  9  Batrh,  60.)  Where  pro- 
cess is  issued  against  a  defendant  by  a  fictitious  name,  and  is  returned  served  by 
copy,  it  must  appear  that  the  summons  was  left  at  the  residence  or  place  of  business 
of  the  person  whose  real  name  may  afterwards  be  inserted  as  defendant,  in  case  he 
does  not  appear  on  the  return  day.  (Heidenkeiinur  agt  Lyon^  3  K  J).  Smith,  64.) 
The  return  of  an  inferior  court  should  set  forth  when  the  summoiA  or  process  was 
returnable,  the  day  issue  was  joined,  the  adjournment,  and  date  of  trial,  and  the 
day  judgment  was  rendered.  (Peters  agt.  Dioaty,  3  E,  D,  Smith,  116.)  Where  the 
defendant  objected  that  a  short  summons  was  improperly  issued,  also  objected  to 
the  form  of  the  summons,  to  the  security  given,  and  to  the  sufficiency  of  the  consta- 
ble's return,  held,  that  he  waived  tiiese  objections  by  pleading  to  tiie  merits  and 
demanding  a  jury.  {IngeraoU  agt  GHUies,  3  K  D.  SmiA,  119.)  Where  a  summons 
issued  in  an  action  for  the  fees  of  an  attorney  and  counsel,  required  "  the  de- 
fendant to  answer  the  complaint  of  the  plaintiff  for  professional  services,"  Thetd,  a 
sufficient  statoment  of  the  cause  of  action.  (BieteU  a^  Dean,  3  E.  D.  Smith,  172.) 
An  objection  to  the  manner  of  the  service  of  the  summons  in  the  oourt  below  is 
matter  in  abatoment  only,  and  is  waived  by  pleading  to  the  merits.  (MUn  agt  Bu$- 
eeUf  3  E,  D.  Smith,  303.)  Whether  the  summons  may  be  served  by  a  minor,  quere  f 
(Id.)  Where  a  warrant  is  issued  in  the  marine  court  in  a  esse  which  is  unauthor- 
izea  by  law,  the  defendant  by  appearmg  and  pleading  to  the  merits  waives  objeo- 
tion  to  the  process  and  submits  to  the  jurisdiction  of  the  oourt.  {Agrcda  agt  /h«^ 
berg,  3  E.  D.  Smithy  178.) 

Adjourn meiit* — ^Where  issue  has  been  joined  In  a  cause  before  the  justice 
and  the  case  adjourned  for  trial,  the  defendant  is  not  entitied  as  a  matter  of  right  to 
a  further  adjournment  on  the  ground  that  his  counsel  is  engaged  in  another  oourt 
(Eanney  agt  Owynne,  3  E.  D,  Smith,  69;  seeWiUiami  agt  McCatdey,  SE,  D.  Smi^ 
120.)  Where  the  justice,  on  the  application  of  the  plaintiff  opposed  by  the  defend- 
ant, after  the  trial  had  commenced,  adjourned  the  cause  for  thirteen  days  in  conse* 
quence  of  the  absence  of  a  witness,  Tidi,  that  the  adjournment  was  illegal  and  ren- 
dered the  further  proceedings  void.  {AberfioU  agt  Boaeh,  3  E.  D,  Smi£,  346.)  As 
to  adjournments  generally,  see  section  66,  ante,  p.  83,  and  sections  26,  26,  27,  28, 
40,  and  43  of  the  district  court  act  of  the  city  of  New- York,  which  are  included  in 
section  66  of  the  Code,  ante.  Whether  a  justice  is  authorized  or  has  the  power,  after 
examination  of  witnesses  has  commenced,  to  suspend  the  trial  without  the  consent 
of  both  parties,  except  for  the  single  cause  that  there  is  not  time  to  conclude  it  on 
that  dAj—doMfuL    (Fairbanks  agt  Ck)rUei,  3  E,  D,  SmOA,  682.)    By  an  ad|joum- 
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ment  of  a  cauM  without  the  ooDsent  of  parties,  or  m  their  absence  for  a  period  not 
allowed  by  law,  the  marine  oourt  loses  entire  jurisdiction.  {Wight  agt.  JfcCZoM^ 
3RD,  Smith,  316.) 

If  Oii-snit. — A  plaintiflT  in  the  marine  or  juitioe's  court  may  be  non-suited  on  his 
own  motion,  or  by  reason  of  incompetenpy  or  insuffldencj  of  evidence.  In  either 
case  the  non-suit  must  be  directed  at  the  trial,  or  at  least  when  the  cause  is  submit- 
ted to  the  juiy.  But  such  Judgment  of  non-suit  is  no  bar  to  a  second  action.  And 
where  the  case  has  been  submitted  to  the  justice  and  he  reserves  his  decision,  it  is 
no  longer  in  the  power  of  the  plaintiff  to  submit  to  a  non-suit,  nor  of  the  court  below 
to  grant  it  And  where,  upon  such  submission  and  reserraUon,  the  justice  gives 
judgment  of  non-suit  in  &vor  of  the  defendant,  such  judgment  may  be  pleaded  in  bar 
of  a  second  suit  (PeUr$  agt  Dioety,  3  B.  D.  Smith,  115 ;  $e§  Kane  agt  Vuias, 
3  E.  D,  Smith,  127.) 

ExcepUon§  to  noM-tait. — ^When  it  distinotiy  appears,  either  at  the  dose 
of  the  plaintiflTs  evidence,  or  at  the  dose  of  the  cause,  that  the  fects  proved  are  not 
snffident  to  constitute  a  cause  of  action  of  the  character  set  forth  in  the  complaint 
a  non-auii  is  the  appropriate  dispositioa  to  be  made  of  the  action.  When  there  is  no 
dispute  as  to  the  &cts  proved,  a  question  of  law  merely  remains,  and  if  Uie  court 
non-suit  an  excq^iion  is  the  proper  remedy.  If  the  tacts  are  not  entlrdy  dear,  if 
they  depend  upon  conflicting  evidence,  then  they  must  be  decided  by  the  jfiiry  if 
the  parties  insist  or  may  be  dedded  by  the  court  if  the  parties  do  not  object  H 
as  is  not  uncommon,  the  court  assume  that  the  weight  of  evidence  is  in  a  particular 
direction,  and  so  dedde,  and  if  no  objection  be  taken  to  Uiia  course  at  the  time,  it 
is  regarded  as  done  with  the  assent  of  the  parties.  They  have  the  right  to  objeict 
that  is,  in  eases  where  a  verdict  either  way  would  not  be  set  aside  as  unwarrantable 
by  the  evidence,  and  if  they  do  object  and  demand  the  submission  of  the  cause  to 
the  jury,  the  demand  must  be  complied  with.  A  reftisal  to  comply  is  ground  of 
exception.  But  this  demand  or  request  must  be  eaajprut^f  and  epedfieaOy  made^ 
otherwise  there  will  be  no  available  exception.  This  request  is  not  suiBdently  made 
by  opposing  a  motion  for  and  objecting  to  the  nonsuU;  for  that  must  be  deemed  an 
objection  to  the  rule  of  law  dedared  by  the  judge  upon  admitted  or  established  facts, 
and  not  a  request  to  go  to  the  jury  to  saeertain  what  the  facts  are.  (BidwtU  agt 
Lcmtfd^  17  How.  367.) 

Judgment  by  default* — ^Where  the  defendant  does  not  appear  in  the 
court  below,  on  appeal  firom  the  judgment  rendered  against  him,  the  appellate  court 
will  not  be  astute  to  discover  defects  in  the  plaintiff's  evidence,  especially  when  it 
is  not  claimed  that  the  appellant  has  any  defence  on  the  merits,  or  that  injustice  has 
been  done.  (Mayor,  Ac,  agt.  ByaU,  3  K  D.  SmiXh,  1B6 ;  and  He  XJniofn  Bantk  agt 
MoiX,  17  n<AD.  363.)  Where  an  txxejptMn^A  taken  to  the  decision  of  the  court  grant- 
ing a  non-wii,  and  the  couii  does  not  order  that  the  case  be  sent  at  once  to  the 
general  term,  a  motion  for  a  n»o  iriaX  on  such  exception  (before  judgment)  may  be 
made  at  the  epeciaJL  term.  Such  motions  are  embraced  \mder  the  general  head  of 
motions  for  a  new  trial,  in  section  266  of  the  Code.  {As  to  the  power  of  another 
judge  to  eitin  review  of  ettch  exeeptione,  see  Ryk  agt.  Haringion,  14  Sow.  69 ;  and 
Jackson  agt.  Faeeit,  17  Eow.  463.)  {MaJaney  agt  Dowe,  18  Mow.  27.)  A  de- 
fendant moving,  on  the  condusion  of  t&e  evidence,  for  a  non-suit  which  is 
denied,  if  he  desires  that  questions  of  fact  be  submitted  to  the  juiy,  must 
distinctly  request  it  and  cannot,  upon  appeal,  make  the  point  under  a  gene- 
ral exception  to  the  judge's  direction  of  a  verdict  that  there  were  questions 
of  fact  which  should  have  been  submitted.  (WincheU  agt  Micke,  18  K.  7. 
B.  668.)  Where  the  defendant  has  once  appeared  in  the  marine  or  justice's 
court,  and  afterwards  suffers  judgment  by  default  having  mistaken  the  time  to  which 
the  cause  was  adjourned,  the  appellate  court  has  no  power  to  grant  relief.  (WS- 
Home  agt  McCandey,  3  E.  D,  SmOh,  120.)  It  is  not  a  suificient  reason  for  the  appel- 
late court  to  set  aside  a  judgment  by  de&ult  entered  in  the  lower  courts  that  the 
defendant  failed  to  appear  by  his  reliance  upon  the  promise  of  the  assignor  of  the 
plaintiff  to  stop  the  proceedings  in  the  suit,  under  a  negotiation  for  a  settlement 
[Travii  agt  JBasseit,  3  M.  D.  Smith,  171.)  A  defendant  who  suffers  judgment, 
having  '*  failed  to  appear  before  the  justice,'*  and  who  shows  to  the  appellate  court 
that  "manifest  injustice  has  been  done,"  may  excuse  his  de&ult,  and  entitle 
himself  to  relief  under  section  366,  by  showing  that  he  had  paid  a  portion  of 
the  demand  sued  for;  and  omitted  to  attend  under  a  mislake  respeoting  the 
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object  of  the  aotioiif  supposing  it  to  be  merely  for  the  balance  unpaid.  And 
relief  will  not  be  withheld  on  the  plaintiff's  showing  on  the  application,  that  he 
had  performed  senrioes  for  the  defendant  other  than  those  saed  for.  {BisseU  agt. 
Beanj  3  JSl  D.  Smithy  172.)  The  mere  allegation  of  other  engagements  of  the  de- 
fendant or  of  his  counsel  elsewhere,  does  not  constitute  a  sufficient  excuse  to  justify 
the  appellate  oourt  in  setting  aside  a  judgment  by  default  rendered  in  the  court 
below.  (Jfiii^em  agt.  Hyde,  3  E.  D,  Smith,  177.)  The  mere  fact  that  the  defendant, 
sued  in  a  justice's  court,  forgot  the  time  of  the  trial,  unaccompanied  by  any  cir- 
cumstances in  explanation,  is  not  "satisfactorily  excusing*'  his  default  within  the 
meaning  of  section  366  of  the  Code,  so  as  to  authorize  the  appellate  court  to  grant 
a  new  trial.  {Beebe  agt.  Boberts,^  3  E.  D.  Smith,  194.)  Affidavits  can  only  be  re- 
ceived by  the  appellate  court :  1.  To  show  the  commission  of  an  error  in  fact  in  the 
proceedings,  not  affecting  the  merits,  and  not  within  the  knowledge  of  the  justice ; 
and,  2.  To  excuse  default  in  failing  to  appoar  in  the  court  below.  {Beebe  agt.  Rob- 
erta, 3  E.  D.  Smith,  194 ;  see  Gardner  agt.  Wight,  3  E,  D.  Smith,  334,  in  explana- 
tion of  Beebe  agt  Roberta,  supra;  see  Gottsberger  agt  Homed,  2  E.  D.  Smith,  128; 
Mix  agt.  White,  I  K  D.  SmWi,  614.)  If  a  defendant  in  a  suit  before  a  justice,  hon- 
estly believes  that  an  adjournment  has  been  agreed  upon,  between  him  and  the 
plaintiSI  and  in  oonsequence  of  such  belief  is  induced  to  absent  himself  from  the 
trial,  and  to  make  no  preparation  for  it,  this  famishes  a  sufficient  excuse  for  his  de- 
fault, and  he  brings  himself  within  the  latter  clause  of  section  366  of  the  Code  of 
1852.  {Armstrong  agt  Craig,  18  Barb.  38T.)  On  appeal  fVom  a  judgment  of  the 
marine  court  it  appeared  by  affidavit  on  behalf  of  the  defendant  that  after  the  sum- 
mons was  served,  he  was  called  out  of  town,  but  prepared  his  defence  with  proper 
instructions,  and  gave  the  matters  in  charge  to  a  young  man  especially  enjoined  to 
deliver  the  instructions  to  his  attorney,  and  request  bis  attendance  on  the  return 
day  of  the  summons.  Held,  that  the  young  man  having  neglected  to  inform  the 
attorney,  and  permitted  the  cause  to  proceed  without  an  appearance  for  the  defend- 
ant, a  new  trial  should  be  granted  if  necessary  to  prevent  ix^ustice.  {Camp  agt. 
Stewart,  2  E.  B,' Smith,  88.)  The  voluntary  absence  of  the  defendant's  attorney  in 
a  justice's  court,  to  attend  to  other  business  for  an  hour  after  the  time  for  the  ap- 
pearance of  the  defendant  as  required  by  the  summons,  is  not  a  sufficient  excuse 
whereon  to  reverse  the  judgment  entered  by  default  {Ibwlsr  agt  Cclyer,  2  E.  D, 
Smith,  125.)  Where  a  summons,  issued  by  a  justice  of  the  peaoe,  was,  during  the 
absence  of  the  defendant  from  home,  served  upon  his  son,  and  the  justice,  without 
any  appearance  by  the  defendant,  rendered  a  judgment  against  him,  the  constable 
having  returned  the  summons  personally  served;  held,  that  the  judgment  might  be 
reversed  on  appeal,  the  error  of  fact  appearing  by  affidavit  {IHtch  agt  Dedin;-15 
Barb.  41;  see  ComeUt^gL  Cfoslin,  2  K  D.  Smith,  376.)  Where  a  plaintiff  under- 
takes to  obtain  a  judgment  against  a  defendant,  without  any  appearance  by  the  lat- 
ter, either  in  person  or  by  attorney,  he  should  be  required  at  his  peril  to  bring  such 
defendant  wiOiin  the  jurisdiction  of  the  tribunal  in  which  he  is  proceeding,  or  his 
proceedings  should  be  set  aside  as  irregular,  and  totally  defective  and  void.  There- 
fore, where  the  service  of  the  summons  and  complaint  was  made  by  an  agent  of  the 
plaintiff,  not  an  officer  of  the  court,  upon  the  father  of  the  defendant,  supposing  him 
to  be  the  defendant  in  the  action,  and  judgment  was  entered  against  the  defendant 
upon  an  affidavit  of  personal  service  of  the  summons  and  complaint ;  held,  that 
although  it  appeared  that  the  defendant  subsequently  received  the  summons  and 
complaint  from  some  member  of  his  fiftther's  family,  he  did  not  appear  in  the  action, 
and  no  action  by  such  service  was  commenced  against  him,  and  consequently  the 
judgment  and'execution  were  entirely  irregular  and  defective,  and  were  set  aside  for 
want  of  jurisdiction.    {WHUams  agt  Van  Vaikenburg,  16  How,  144) 

Manlfett  Injustice  mast  be  shoira,  to  open  a  default.-^ 

A  defendant  must  not  only  excuse  his  default  under  section  366,  but  he  must  go 
farther.  He  must  show  that  manifest  injustice  has  been  done.  A  hue  affidavit  of 
merits  is  not  sufficient  Facts  must  be  stated,  and  not  condusions,  to  enable  the 
court  to  see  that  such  injustice  exists.  {Armstrong  agt.  Craig,  18  Barb.  387.)  An 
ordinary  affidavit  of  merits  is  not  enough ;  the  nature  of  the  defence  must  be  made 
to  appear.  {Eawler  agt.  Oolyer,  2  E.  D.  Smith,  135.)  Where  the  affidavit  of  a  party 
to  excuse  a  de&ult  and  show  that  injustice  has  been  done,  is  contradicted  by  the 
affidavit  of  the  other  party,  he  should  show  additional  testimony  to  substantiate  it. 
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(OoUtbergtr  agt  Barn^A,  ZED.  SmWi,  128 ;  Me  Van  WyOc  agt  JTeBy,  fioee,  4d. ; 
Camp  agt.  Stewart,  3  E,  D,  Smith,  88 ;   Union  Bank  agt.  MoU^  17  ffow,  t63.) 

Cases  submitted  on  aj^peal. — ^Where  no  notice  of  appeal  or  other  pa- 
per fipecifjing  the  grounds  of  an  appeal,  is  sabmitted,  and  no  points  or  argomenti 
are  presented,  calling  the  attention  of  the  court  to  anj  ground  fbr  sustaining  the 
appeal,  the  appellate  oourt  will  not  be  astute  to  disooyer  error,  but  will  assume,  that 
if  the  appellant  does  not  point  out  any  error,  that  none  exists.  (Suydam  agt  Mm- 
son,  2  E.  D.  Smiihf  198.)  Suitable  points  should  be  furnished  to  the  appellate  couit 
on  the  submission  of  an  appeal,  and  a  reference  to  such  authorities  as  are  relied  upon. 
(Agreda  agt  FomXberg^  3  E  D.  Smiih,  178;  iee  Dtnrffy  agt  iTaiifttn,  15  How,  Pr, 
R,  32.) 

See  sections  62  to  68,  and  espedallj  for  the  marine  and  district  oourts  in  the  city 
of  New- York,  see  sections  66  and  66,  anie. 

Appellate  court  aiay  appoint  a  ipaardian  ad  litem.— 

Pending  an  appeal  from  the  marine  or  a  justice's  court,  it  is  ascertained  that  one  of 
the  parties  is  an  infant,  the  appellate  court  on  application  may  appoint  a  guardian 
ad  litem,  where  none  has  been  appointed.    {Fi»h  agt.  IWrii,  3  £.  A  Smith,  667.) 

Title  to  real  estate  by  the  pleadings.— In  an  action  of  waste, 
where  the  complaint  alleges  a  forfeiture  and  prays  for  a  recovery  of  poeseesioQ,  title 
to  real  estate  appears  and  comes  in  question  by  the  pleadings,  and  the  marine  or 
justices'  courts  have  no  jurisdiction.  (Snyder  agt  Beyer,  BED,  Smith,  235;  Me 
Boulston  agt  Clark,  3  E.  D.  Smith,  367 ;  Fierrei  agt  MoUm-,  id.  574.) 

Want  of  Inrisdiction  by  reason  of  non-residence.— Where 

a  plaintiff  voluntarily  brings  his  action  before  a  justice  of  a  district  in  the  city  of 
New- York,  wherein  neither  the  plaintiff  nor  the  defendant  resides,  and  goes  t«  Uial 
and  recovers  judgment  upon  tlie  merits  against  the  defendant,  though  for  less  than 
he  claimed,  it  in  nowiso  appearing  on  the  trial  that  the  parties  do  not  reside  within 
such  district ;  the  plaintiff  cannot,  by  bringing  an  appeal,  require  the  appellate  court 
to  reverse  the  judgment,  upon  the  ground  that  the  justice  had  no  jurisdiction  by  rea- 
son of  such  non -residence.  A.  judgment  tbus  obtained  is  not,  as  to  the  plain tiflj  pro- 
cured contrary  to  the  meaning  and  Intent  of  the  statute  requiring  suits  in  the  district 
or  justices'  courts  to  be  brought  in  the  district  wherein  one  of  the  parties  resides; 
but  if  otherwise,  the  plaintiff  is  precluded  by  his  own  voluntary  act  from  a  reversal 
of  the  judgment  Where  nothing  appears  on  the  trial,  nor  in  any  of  the  proceedings 
before  the  justice,  showing  that  the  parties  do  not  reside  within  his  district,  and  both 
appear  and  go  to  trial  upon  the  merits  without  objection,  it  is  not  the  duty  of  the 
justice  to  volunteer  any  inquiry  into  their  residence.  As  a  general  rule,  it  is  only  a 
party  who  is  aggrieved  by  a  judgment  who  can  reverse  it  A  judgment  may  be 
void,  and  yet  the  prevailing  party  stand  in  such  relation  to  it  that  it  cannot  be  re- 
versed on  his  appeal  (Fairbanks  agt.  Corliss,  3  E.  D,  Sm/Uh,  682.)  AjusOes  of  the 
peace  has  not,  by  statute,  jurisduUion  by  long  summons  over  all  persons  residing  in 
his  county ;  but  only  over  those  who  (residing  in  the  county)  also  reside  in  his  own 
town,  or  adjoining  his  own  town ;  or  where  the  plaintiff  resides  in  the  same  town 
with  the  justice,  or  in  an  adjoining  one.  Therefore,  where  it  was  averred,  and 
proved,  that  a  justice  of  the  peace  of  a  town,  not  in  cr  adjoining  the  town  where 
either  of  the  parties  (pliuntiff  or  defendant)  resided,  although  they  resided  in  the 
county,  issued  a  long  summons,  which  was  personally  served  on  the  defendant;  hidd, 
that  the  justice  acquired  no  jurisdiction,  and  the  defendant  (who  had  not  voluntarily 
appeared)  was  entitled  to  have  the  whole  proceedings  and  judgment  set  aside  as 
utterly  void.  [Cooper ngt.  Ball,  14  How.  296.)  It  seems  that  a  non-resident  defend- 
ant may  be  sued  in  the  marine  court  by  a  summons  as  well  as  by  a  warrant,  although 
the  action  is  not  founded  on  contract  A  defect  in  the  process  hi  the  marine  court 
is  waived  by  appearing  and  pleading  to  the  merits.  (Aldrich  agt  Ketchum,  3  £  jD. 
Smith,  677.) 

Appearance  by  attorney. — ^The  authority  of  an  attorney  or  agent  to 
appear  for  a  party  in  the  marine,  district  or  justices'  courts,  must  be  demanded,  if  at 
aU,  at  the  time  of  the  appearance.  (TreadweU  agt.  Bruder,  ZED.  SmiOi,  697.)  An 
attorney  who  assumes  to  appear  for  a  party  in  a  district  or  justice's  oourt  must  prove 
his  authority  if  required  to  do  so.  A  parol  authority  is  sufficient ;  and  the  attomev 
is  himself  a  competent  witness  to  prove  it ;  and  the  proper  time  to  require  sudi 
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proof  it  upon  appettiancei  before  joioixig  iasue  and  going  to  trial  (HinhfiM  agt 
Landman^  Z  K  I>.  Smithy  208.)  Where,  on  the  trial  of  a  caose  before  a  justice  of 
the  peace,  an  indiyidual  appears  as  attome7  for  the  defendant,  and  swears  that  he 
is  dolj  authorized  to  answer  to  the  suit,  and  he  makes  no  application  to  adjourn  the 
cause,  but  proonres  a  subpoena  in  behalf  of  the  defendant,  and  attends  and  examines 
the  witnesses,  on  the  triad,  without  statiog  that  he  is  not  authorized  to  conduct  the 
trial,  on  behalf  of  the  defendant,  or  making  any  objection  to  its  proceeding;  this  is 
sufficient  to  justiff  the  justice  in  proceeding  with  the  trial  And  if  it  turns  out  that 
in  fact  the  attorney  was  only  authorized  to  appeaur  for  the  defendant  for  the  purpose 
of  applying  for  an  adjournment,  the  remedy  of  the  defendant  is  against  his  attorney. 
Where  an  attorney  acts  without  authority,  and  is  responsible,  the  court  will  not 
usually  interfere,  if  the  opposite  party  has  acquired  rights,  but  will  leave  the  party 
to  his  remedy  agi^nst  him.  {Armstrong  agt  Oraigj  18  Barb,  387.)  An  attorney  of 
this  court,  or  any  other  person,  who  is  deputized  by  a  justioe  of  the  peace  to  serve, 
and  does  serve,  the  summons  in  the  action,  is  prohibited  from  acting  as  counsel  on 
the  trials  by  the  statute  which  forbids  a  constable^  who  serves  the  original  or  jury 
process,  from  acting  as  counsel  at  the  trial    {Knighi  agt.  Oddl,  18  Bcw.  279.) 

§  S67.  Judgment  roU. 

To  every  jadgment  upon  an  appeal  there  shall  be  annexed 
the  return  on  which  it  was  heard,  which  shall  be  filed  with  the 
clerk  of  the  court,  and  shall  constitute  the  judgment  roll. 

The  proof  of  service  of  the  summons  or  complaint  is  no  part  of  the  record  upon 
demurrer.    (SnUih  agt.  Holm«a,  19  i^.  F.  J7. 271.) 

§  86^.  Chsia,  how  awarded. 

If  the  judgment  be  affirmed,  coats  shall  be  awarded  to  the  re- 
spondent. If  it  be  reversed,  costs  shall  be  awarded  to  the  ap- 
pellanl  If  it  be  affirmed  in  part,  the  costs,  or  such  part  as  U> 
the  court  shall  seem  just,  may  be  awarded  to  either  party. 

Reversal  of  Judgment  for  error  in  fact.— The  county  court 
has  no  right  to  reverse  the  judgment  witkotU  ooits  io  either  party,  because  the  Code 
(§  368)  provides  that,  if  tiie  judgment  be  reversed,  *'oosts  shall  be  awarded  to  the 
appellant"  Where,  however,  such  a  judgment  is  reversed,  without  costs  to  either 
party,  the  cUrk^  where  the  judgment  is  docketed,  has  no  power  nor  authority  to 
enter  the  judgment  of  reversal  with  costs.  He  should  follow  the  decision  of  the 
court    {Chapin  agt  ChurchiU,  12  Bow,  367.) 

Piaintifrs  cott§  on  affirmance  of  an  order  denying  a 
new  trial  after  Judgment  entered. — The  plaintiff  having  obtained 
verdict  and  entered  and  docketed  judgment,  and  given  notice  thereof  to  the  defend- 
ant, pending  the  defendant's  proceedings  to  obtain  a  new  trial  by  motion  on  a  case, 
was  allowed  at  his  option,  after  the  affirmance  of  an  order  denying  a  new  trial,  to 
vacate  the  judgment  and  enter  a  new  one  so  as  to  include  all  the  costs,  or  let  the 
judg^iient  remain  and  serve  a  new  notice  thereof^ — ^the  former  one  having  been  set 
aside.    (MiUer  agt  The  Eagle  Life  and  Health  Ins,  Co.,  3  K  D.  Smith,  184) 

Collection  of  co«t«  of  appeal  simply. — Pending  an  appeal  from  a 
judgment  in  a  justice's  court  in  fiivor  of  the  plaintiff,  the  defendant  paid  the  judg- 
ment without  costs  of  the  iq>peal  to  a  son  of  the  plsdntiff  who  had  no  authority  to 
receive  it ;  and  judgment  was  afterwards  affirmed  by  default,  and  the  plaintiff  issued 
execution  simply  for  the  costs  of  appeal  Held,  that  an  order  at  special  term  setting 
aside  the  judgment  and  sxecution  was  irregular.  {Adame  agt  Kearney,  2  K  D, 
Smith,  42.) 

Affirmance  of  Judgment* — ^Where  a  judgment  of  a  justice's  court  is 
affirmed,  the  appellate  court  is  compelled  to  award  costs  to  the  respondent,  and  has 
no  power  to  relieve  him  from  the  payment  thereof!  {Logue  agt  OiUick,  1  E,  D. 
Smith,  398.) 
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Revenal  of  |ad|faieiit» — On  reversal  of  a  judgment  the  appellate  oomt 
has  DO  discretion  as  to  costs;  it  must  be  reversed  with  costs.  {Main  agt  Eagle, 
1 E.  D.  Smith,  621 ;  ue  Ohapin  agt  ChurchiU,  12  Bow.  367  ;  Edhn  agt  Van  Dortn, 
1  E.  D.  Smith,  411.)  Where  an  appeal  is  taken  from  a  judgment  of  a  justice  of  the 
peace,  to  the  county  court,  and  the  county  court,  as  it  is  Authorized  to  do  by  the 
13th  subdivision  of  section  30  of  the  Code,  (in  cases  where  the  county  judge  is  dis- 
qualified from  hearing  the  appeal,)  trantfers  the  action  to  the  supreme  court,  the 
appellant  on  the  reversal  of  the  judgment  is  entitled  to  the  same  outs  only  as  if  the 
reversal  had  been  rendered  by  the  county  court,  to  wit:  $15,  together  with  the 
fees  of  officers  and  disbunements.  The  allowance  for  costs  on  appeal,  provided  by 
the  5th  subdivision  of  the  SO^th  section  of  the  Code,  is  only  applicable  to  appeals  to 
the  supreme  court  An  appeal  above  mentioned  is  not  made  to  the  supreme  court, 
but  to  the  county  court,  and  is  by  operation  of  law  tro/Mfftrrtd  to  the  supreme  court 
(O'CaUaghom  agt  CairroU,  16  How.  327.) 

An  opinion  of  tlie  court  on  a  question  of  costs,  not  ap- 
pealable.— Where  a  mere  opinion  of  the  court  is  given  on  deciding  the  right  of 
a  party  to  costs  upon  a  verdict  it  is  not  an  order  from  whioh  an  appeal  may  lie, 
although  such  opinion,  stating  that  '*  the  plaintiff  is  entitled  to  costs,"  be  entered  at 
special  term  as  an  order.    (Snyder  agt  Btynr,  Z  R  D.  SmiUh,  235.) 

Costs  on  rcFersal  of  orders  on  demurrers,  urith  leave  to 
ansi¥er  on  payment  of  costs* — ^In  an  action  against  several  defendants, 
each  defendant  or  set  of  defendants,  appeared  by  separate  attorneys,  and  demurred 
to  the  complaint,  raising  a  distinct  issue  of  law,  and  the  special  term  ordered  judg- 
ment for  the  defendants,  severally,  with  costs  upon  the  demurrers,  and  that  the 
complaint  be  dismissed  wiUi  costs,  unless  the  plaintiflDs  should  amend  and  pay  costs 
of  the  demurrers  within  twenty  days  (in  one  order).  On  appeal  to  the  general  term, 
within  the  twenty  days  by  the  plaintins,  from  the  "  order,"  (as  it  was  termed  in  the 
notice  of  iq^peal,)  directing  judgment  for  defendants  on  the  demurrers,  Ac.,  the  de- 
fendants moved  to  dismiss  the  appeal,  on  the  ground  that  it  should  have  been  taken 
as  an  appeal  from  a  Judgment,  and  not  from  an  order,  which  motion  was  denied,  on 
the  ground  that  the  appeal  having  been  taken  within  the  twenty  days  allowed  to 
amend  on  terms,  was  properly  taken  as  from  an  order.  The  general  term  decided 
on  argument  of  the  appeal  on  the  merits,  that  the  order  on  the  demurrers  be  re- 
versed, and  that  plaintifib  have  judgment  against  the  defendants  on  the  several 
demurrers,  ivith  costs,  with  leave  for  the  defendants  severally  to  answer  on  payment 
of  costs  within  twenty  days.  The  question  was,  what  costs  the  plaintifib  were  en- 
titled to,  to  enable  the  defendants  to  answer  ?  The  plaintifis  dmmed  separate  bills 
of  costs  against  the  several  defendants,  who  appeared  and  demurred  severally;  and 
also  that  they  were  entitled  to  the  oosts  of  the  appeal  as  if  taken  from  a  judgment 
Held,  1.  That  the  plaintiffs  were  entitled  to  all  the  disbursemenis  which  had  been 
incurred  by  them  in  consequence  of  the  numerous  appearances  put  in  by  the  de- 
fendants, and  the  multiplied  proceedings  which  had  necessarily  resulted.  2.  That 
the  expense  of  prinHng  (he  case  and  points  might  properly  be  included  in  the  costs. 
3.  That  the  plaintifib  were  only  entitled  to  a  singk  hUl  of  costs  against  oA  the  de- 
fendants, if  the  action  proceeded  against  all  of  them.    (See  Conutock  agt  BdUeck, 

4  Sand  671,  adverse.)  4.  That  the  plaintiffs  were  entitled  to  recover  for  the  appeal 
in  this  case,  the  proper  costs  of  the  trial  of  an  issue  at  law.  These  oosts,  as  weU  as 
all  the  costs  of  the  cause,  were,  to  be  regulated  by  the  Code,  since  the  late  amend- 
ments, (April,  ld5T.)  "  Proceedings  before  notice  of  triid,  $15,"  charged  in  Uie  bill, 
would  not  be  aliowable,  unless  on  entering  judgment  final  for  plainti&.  It  was  no 
part  of  the  oosts  then  to  be  paid  by  the  defendants  for  amending.  "  Subsequent 
proceedings  before  trial,  $10,"  was  to  be  paid  upon  amending.  *'  Three  term  fees, 
$30,"  was  proper  if  the  case  was  on  the  calendar  as  specifi^  in  subdivision  7  of 
section  307.  The  trial  fee  at  the  special  term,  was  of  course  properly  charged. 
The  items  of  $16  and  $30,  for  the  appeal,  before  argument,  and  for  the  argument, 
were  disallowed,  and  in  their  place  the  charges  relating  to  the  trial  of  an  issue  of 
law,  substituted.  Besides  the  trial  fee,  and  the  proper  term  fees  of  the  terms, 
there  might  be  allowed  $10,  under  subdivision  3  of  section  307,  for  all  proceedings 
subsequent  to  notice  of  trial,  and  before  trial.  The  notice  of  argument  being  in 
effect  a  notice  of  trial    {Phipps  agt.  Van  CoU,  16  Eow.  110 ;  Me  Crary  agt.  Norwood, 

5  Ahb.  525.) 
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Cosis  en  cenAltional  reversal  of  Jvdgaient  for  possee- 

Aion  of  personal  property* — ^In  ^n  action  to  recoyer  the  possession  of 
personal  property,  the  decision  was  in  fayor  of  the  defendant,  who  perfected  jndg> 
ment  for  the  vtUw  of  the  property  and  for  damaget  for  taidng  and  detaining  it,  and 
the  cosU  of  the  action.  Un  appeal,  the  general  term  decided  that  "  the  judgment 
he  reversed,  unless  the  defendant  stipulated  to  collect  only  his  damages  for  taking 
and  detaining  the  property  and  costs,  and  if  such  stipulation  he  made,  that  then 
the  judgment  be  uArmed."  The  defendant  serred  the  required  stipulation,  and 
then  entered  up  judgment  for  the  coets  of  the  appeal  (some  |84).  Held,  that  upon 
such  a  state  of  facts,  it  would  be  more  difficult  to  show  that  thepUdntifif  himself 
was  not  entitled  to  costs  of  the  appeal  against  the  defendant.  The  plaintiff  had 
succeeded  upon  the  appeal.  The  aefendant  should  not  be  permitted  to  take  the 
wind  out  of  the  plaintiff's  sails  under  such  an  order.  Judgment  for  costs  of  the 
appeal  set  aside,  with  costs  of  the  motion.    {lAvard  agt  Morris,  16  Sow,  2'76.) 

On  appeal  Drom  a  snrrofSfate's  deeree.--On  an  appeal  from  the 
decree  of  a  surrogate,  admitting  or  rejecting  a  will  to  probate,  the  supreme  court 
haye  no  inherent  power  to  award  costs,  but  must  follow  the  directions  of  the  statute 
in  reference  thereto.  Therefore,  on  appeal  from  a  decision  of  the  surrogate  admit- 
ting a  will  to  probate,  followed  by  a  reyersal  upon  a  question  of  fact,  remitting  the 
question  at  issue  to  a  jury  for  a  new  trial,  is  but  a  single  stage  of  the  proceedings 
in  the  cause,  and  the  court  cannot  absolutely  award  costs  to  the  appellant,  upon 
such  reyersal.  The  costs  of  the  appellant  in  such  case  must  depend  upon  the  nnal 
determination  of  the  question  in  controyersy.  And  where  the  appellant  succeeds 
in  reyersing  the  decree  of  the  surrogate  upon  a  question  of  fact,  but  fails  on  a  new 
trial  to  impeach  the  yalidity  or  execution  of  the  will,  he  has  no  right  to  costs,  but 
should  pay  costs  to  the  respondent.  And  where,  on  appeal,  the  decision  of  the 
surrogate  is  affirmed,  and  where  it  is  reyersed  on  a  question  of  law,  then  the 
court  shall  award  costs  to  be  paid  by  the  party  failing,  or  out  of  the  estickte  of  the 
deceased,  as  the  court  shall  direct  (2  R,  S.  4th  ed,  §§  19  ajid  20.)  Van  Felt 
agt.  Van  Pelt,  16  How.  299.) 

§  369.  Ordering  rsstituiion. 

If  the  judgment  below,  or  any  part  thereof,  be  paid  or  col- 
lected, and  the  jadgment  be  afterwards  reversed,  the  appellate 
court  shall  order  the  amount  paid  or  collected  to  be  restored, 
with  interest  from  the  time  of  such  payment  or  collection. 
The  order  may  be  obtained  on  proof  of  the  facts  made  at  or 
after  the  hearing,  upon  a  previous  notice  of  six  days ;  and  if 
the  order  shall  be  made  before  the  judgment  is  entered,  the 
amount  may  be  included  in  the  judgment. 

After  appeal,  a  motion  for  restitation  sboald  be  made.— 

Where  a  party  has  succeeded  on  appeal,  and  is  entitled  to  a  restoration  of  money 
paid  upon  a  judgment  in  the  court  below,  the  proper  course  is  by  motion  for  res- 
titution ;  and  where  such  a  motion  is  granted,  the  decision  becomes  a  part  of  the 
judgment  in  the  appellate  court,  and  the  amount  paid  can  be  collected  by  execu- 
tion with  costs.  {Kennedy  agt.  (ySrien,  2  J?.  D.  Smith,  41.)  Where  a  judgment 
of  the  court  below  has  been  paid  before  writ  of  error  brought,  but  not  satisfied 
of  record;  on  reversal  thereof,  the  plaintiff  in  error  cannot  enter  a  si^ggestion  and 
award  restitution  of  payment  in  his  record  of  reversal  without  leave  of  the  court. 
It  is  otherwise  where  the  jud^ent  below  is  satisfied  of  record.  There  the  evi- 
dence of  payment  conies  up  with  the  record,  and  restitution  is  a  matter  of  course. 
{Sheridan  agt.  Mann,  6  Bow.  201.) 

Urbere  defendant  paid  the  Jndgrment  ivlthont  costs  of 
a  pendinfg  appeal*— Pending  an  appeal  from  a  judgment  obtained  in  a  jns- 
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tloe's  court  in  Uror  of  the  pbintiUf,  the  defendant  peid  the  Jv^sment^  withovt 
eoete  of  the  appeal,  to  a  person  not  authorized  by  the  plaintiff  to  receiye  it,  and 
the  Jadffment  waa  afterwards  affirmed  by  de&iut ;  kMj  that  the  plaintiff  iraa 
r^gnlar  in  iasoing  ezecntion  for  the  amonnt  of  the  costs  of  appeal  simply.  {Admtu 
sgt  JTeariMy,  8  JS.  D,  BmUh,  42.) 

On  setaemeMt  of  JwdffmcMt  wltti#«t  paynent  of  alt^ 

■ley's  costs*— An  aiUnmev  is  entitled  to  a  lUn  upon  the  jadsment  for  the  amoonl 
due  him  for  serrioes  rendered  in  the  prosecution  of  the  suit,  wnether  as  attorney  or 
counsel.  And  notwithstanding  a  settlement  of  the  suit  between  the  parties,  the 
attorney,  as  the  eouitable  assignee  of  the  judgment  to  the  extent  of  the  amount 
due  him,  has  a  right  to  enforce  payment  by  txecuHoni.  {Haight  aft  ff9leomb,  16 
J7oi0.  160;  8,  a,  id,  178.)  Although  an  actual  set-off  is  not  allowable  of  one 
judgment  affalnst  another,  when  the  first  is  appealed  from,  yet  the  only  effect  of 
the  appeal(unless  ultimately  suocessfbl)  is  to  suspend  and  not  to  eztii^suiah  the 
aetnod  The  proper  remedy,  therefore,  is  a  stay  of  proceedings,  until  the  issue  of 
the  appeal  can  be  Imown,  on  giving  the  proper  security.  (Tarry  agt  Bobmrtt,  16 
JETow.  66 ;  011^  «M  Bifni  agt  BtUduin,  11  Him.  286.) 

§  870.  Setting  off  eo^^  and  recovery. 

If,  npon  an  appeal,  a  recovery  be  had  by  one  party,  and 
costs  be  awarded  to  the  other,  the  appellate  court  shall  set  off 
the  one  against  the  other,  and  render  judgment  for  the 
balance. 

SetH^flT  of  costs  OM  am  o0er  of  Jadgnent.— The  plaintiff  having 

fidled,  at  the  circidt,  to  obtain  a  more  favorable  judgment  than  the  defendant 
ofiered,  the  defendant  was  allowed  eo»tt  fnm  the  tune  of  the  oiler,  and  to  have 
tiie  same  set  off  against  the  plaintiff's  recovery.  (Bunutt  agt.  Wut/aU,  16  Bern. 
420;  8.  a,  tU  480.) 

§871.  The  eoets  an  appeal.  {Amendment  of  1S62  in  italiei.) 

The  act  '^  to  amend  the  code  of  procedure,"  &c.,  passed 
April  23, 1862,  {S.  L.  1862,  chap.  460,)  provides  as  follows : 

§  27.  Section  three  hundred  and  seventy-one  is  hereby 
amended  so  as  to  read  as  follows : 

• 

Coete  ehall  he  aUoteed  to  the  prevailing  party  injudgmenU 
rendered  on  appeal  in  all  easesj  with  the  following  eoBceptions 
and  limiiatione :  In  the  notice  qf  appeal^  the  aj^pdlant  shall 
state  in  what  paHicular  or  particulars  he  claims  the  judgment 
should  have  been  more  favorable  to  him.  Within  f^^teen  days 
after  the  service  of  the  notice  of  appeal^  the  respondent  may 
serve  upon  the  appellant  and  justice  an  cffer^  in  writing^  to  d- 
low  the  judgment  to  he  correded  in  any  of  the  partictdars  men* 
Honed  in  the  notice  qf  appeal.    The  appellant  may^  thereupon^ 
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and  fjoithinfive  days  thereafter y  JUe  with  the  justice  a  written 
acceptance  of  iuoh  offer,  who  shallj  thereupon,  make  a  minute 
thereof  in  hie  docket,  and  correct  such  jitdgment  accordingly, 
and  the  same  so  corrected  shall  stand  as  his  judgment  and  he 
enforced  accordingly,  and  any  execution  which  has  been  issued 
upon  thejudgm4nt  appealed  from  shaU  he  am^ended  hy  thejus* 
tice  to  correspond  with  the  amended  judgmefiit,  and  no  under- 
taking given  to  stay  execution  shall  he  enforced  for  more  tJion 
the  amount  of  the  corrected  judgmient.  If  such  offer  he  not 
made,  and  the  judgment  in  the  county  court  he  made  favorable 
to  the  appellant,  then  the  judgment  in  the  court  below,  or  tf 
such  offer  he  made  and  not  accepted,  and  the  judgment  he  more 
favoraUe  to  the  appellant  than  the  offer  of  the  respondent,  the 
appellant  shall  recover  costs.  The  respondent  shall  he  en- 
titled to  recover  costs,  where  the  appellant  is  not. 

§  28.  Whenever  costs  are  awarded  to  the  appellant,  he  shall 
he  allowed  to  tax,  as  part  thereof,  the  costs  and  fees  paid  to  the 
justice  on  making  the  appeal  as  disbursements,  in  addition  to 
the  costs  in  the  appellate  court;  and  when  the  judgment  in  the 
suit  before  the  justice  was  against  such  appetlant^he  shaUfur* 
ther  he  allowed  to  tax  the  costs  incurred  hy  him,  which  h%would 
have  been  entitled  to  recover  in  case  the  judgment  below  had 
been  rendered  in  his  favor. 

§  29.  y,  upon  an  appeal,  a  recovery  for  any  debt  or  dam- 
ages be  had  hy  one  party,  and  costs  he  awarded  to  the  other 
party,  the  court  shall  set  off  such  costs  against  such  debt  or 
damages,  and  render  judgment  for  the  balance. 

§  80.  The  following  fees  and  costs,  and  no  other,  except  fees 
of  officers,  dishursemsnts  and  witnesses^  fees,  shall  he  allowed  on 
appeals  to  the  party  entitlfid  to  costs  as  herein  provided,  when 
the  new  trial  is  in  the  county  court. 

For  proceedings  before  notice  of  trial,  ten  dollars. 

For  all  subsequent  proceedings  before  trial,  seven  dollars. 

For  trial  of  an  issue  of  law,  ten  dollars. 

For  every  trial  of  an  issue  of  fact,  fifteen  dollars. 

For  argument  qf  a  motiofhfor  a  new  trial  on  a  case  or  hiU 
of  exceptions,  ten  doUars* 
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In  aU  oaseSj  to  eUher  par^/yfar  mery  term  not  exceeding  Jive^ 
at  which  the  apjpeal  is  necessarily  on  the  calendar,  and  is  not 
tried  or  is  not  postponed  iy  the  courts  seven  dollars. 

In  other  appeals  the  costs  shall  le  as  follows  :  To  the  appeir 
lantf  on  reversal^  fifteen  dollars ;  to  the  respondent,  on  the 
affirmance,  twelve  dollars.  If  the  judgment  appealed  from  he 
reversed  in  part,  and  affi/rmed  as  to  the  residue,  the  amount  of 
costs  allowed  to  either  party  shall  he  such  sum  as  the  appellate 
court  may  award,  not  exceeding  ten  dollars.  If  the  appeal  he 
dismissed  for  want  of  prosecution,  as  provided  by  section  three 
hundred  and  sixty  four,  no  cos€  shall  he  allowed  to  either  party. 
In  every  appeal,  the  justice  of  the  peace  before  whom  thejudg- 
ment  appealed  from  was  rendered,  shall  receive  two  dollars  fa* 
his  return.  If  the  judgment  he  reversed  for  an  error  of  fad 
in  the  proceedings  not  affecting  the  merits,  costs  shaU  he  in  the 
discretion  of  the  court. 


When  neither  party  alloired  eons  en  reTersal.— The  point 
in  this  case  being  one  iifhich  might  have  been  taken  bj  demorrer,  but  was  for 
the  first  time  taken  on  appeal  from  the  judgment  at  special  term,  neither  party 
will  be  allowed  costs  on  tne  reversal  at  Uie  general  term.  {Y&ungt  agt  WtUom, 
24  Barb,  510.)  The  principle  here  declared  would  seem  to  apply  aa  well  to  ap- 
peals from  judgments  of  inferior  courts. — £d. 

Where  appeal  from  Jnstiee's  Judgment  transferred  by 
eonnty  eonrt  directljr  to  supreme  eonri.— Where  an  appeal  from 
a  judgment,  rendered  hj  a  justice  of  the  peace,  is  heard  by  the  supreme  court, 
because  of  the  disqualliication  of  the  county  judge,  the  successful  party  will  re- 
ooTer  the  same  costs  as  if  the  appeal  had  been  decided  by  the  county  judge.  He 
is  not  in  such  case  entitled  to  tax  the  same  amount  of  costs  as  on  an  appeu  from  a 
judgment  of  a  county  court.  {Taylor  agt.  Seely,  4  How.  814.)  Where  an  appeal 
18  taken  from  a  judCTient  of  a  justice  of  the  peace,  to  the  county  court,  and  the 
county  court,  as  it  is  authorized  to  do  by  the  18th  subdivision  of  section  80  of 
the  Code,  (in  cases  where  the  county  judge  is  disqualified  from  hearing  the  ap- 
peal,) transfers  the  action  to  the  supreme  court,  the  appellant,  on  the  reversal  of 
the  judgment,  is  entitled  to  the  same  co9t$  only  as  if  the  reversal  had  been  ren- 
dered by  the  county  court,  to  wit:  $16,  together  with  the  fees  of  officers  and 
disbursements.  The  allowance  for  costs  on  appeal,  provided  by  the  6th  subdi- 
vision of  the  807th  section  of  the  Code,  is  only  applicable  to  appeals  to  the 
supreme  court.  An  appeal  above  mentioned  is  not  made  to  the  supreme  court, 
but  to  the  county  court,  and  is  by  operation  of  law  tranrftrrtd  to  the  supreme 
court.    {(/Callagkan  agt  Carroll,  16  How,  827.) 
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TITLE    XII. 

OF    THE    lOaOELLAirEOlTS    PB0CEBDING8,    IN    CIVIL    ACnOHB,    Am> 

GENERAL  PBOYISION8. 

Ghafteb  I.  Submitting  a  contrcverty^  without  action. 

n.  Proceedings  againfit  joint  dehtors^  heire^  legatees^ 
devieeee^  and  tenants  holding  under  a  judgment 
d^tor. 
nL  Confession  of  judgment  without  (lotion. 
lY.  Qfers  of  the  defendant^  to  oomj^romise  the  whole 

or  apart  of  the  action. 
Y.  Admission  or  inspection  of  writings, 
YL  Msamination  of  parties. 
y  IL  JSioamination  of  toitnesses. 
YJLLL  Motions  and  orders. 
IX.  Entitling  affidavits. 
X.  Computation  of  time. 
XI.  Notices^  and  filing  and  service  qf  papers. 
Xn.  Duties  qf  sheriffs  and  coroners. 
XnL  Accountcibiliiy  qf  guardians. 
XIV.  Powers  of  referees. 
XV.  Miscellaneous  provisions. 


Chaftbs  L — Submitting  a  controversy  without  action. 

SBcnoK  872.  Controversy ^  hou)  suhndtied  without  action. 

378.  Judgm^ent  on,  as  in  other  casesj  tut  without 

costs. 
874,  Judgment  m>ay  he  enforced^  or  appealed  from^  as 
in  an  action. 

§  372.  Controversy^  how  submitted  without  action. 

Parties  to  a  question  of  difference,  which  might  be  the  sub- 
ject of  a  civil  action,  may,  without  action,  agree  upon  a  case 

Tl 
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containing  the  facts  upon  which  the  controyersy  depends,  and 
present  a  sabmission  of  the  same,  to  any  court  which  would 
have  jurisdiction,  if  an  action  had  been  brought.  But  it  must 
appear  by  affidavit,  that  the  controversy  is  real,  and  the  pro- 
ceedings in  good  faith,  to  determine  the  rights  of  the  parties. 
The  court  shall  thereupon  hear  and  determine  the  case,  at  a 
general  term,  and  render  judgment  th^eon,  as  if  an  action 
were  depending. 


This  secttoM  does  not  relate  to  avbnissloii  of  actioi 

Xo  snthority  is  contained  in  section  972  of  the  Code,  for  the  submission  of 
actioBS ;  it  relates  solely  to  the  submission  of  questions  of  difference  withovit 
action.  Where  an  action  is  commenced,  and  a  case,  containing  the  facts  upon 
which  the  oontroTersy  depends,  is  then  agreed  upon  and  submitted,  if  the  acdon 
is  not  thereby  discontinued,  it  must  be  when  the  submission  is  followed  bv  a 
judgment,  and  meanwhile  be  suspended.  (Van  Sickle  agt  Van  Sickle,  8  H<m, 
265.)  "Wben  a  controyersr  is  submitted  under  this  section,  the  court  can  only 
determine  the  questions  of  law  that  arise  upon  the  &ets  aereed  upon,  and  has  no 
power  to  send  the  cause  to  a  jury  for  the  determination  of  questions  of  fact,  that 
upon  the  face  of  the  submission  may  appear  to  be  doubtful.  The  court  must 
itself  construe  the  submission.  The  court  itself  must  settle  the  matter.  ( WU^tm 
agt.  Commercial  Mutual  Ins.  Co,,  8  Duer,  466.)  When  a  case  is  agreed  upon  by 
the  parties  according  to  section  Z12  of  the  Code,  the  plaintifr  sludl  furnish  the 
necessary  papers  for  argument,  duly  printed,  as  in  cases  of  sppeaL  {Rule  4S, 
Supreme  (Uwrt  Jiulee;  see  ffolmee  and  Diebrou^a  Practice,  161.) 

§  373.  Judgment  on,  as  in  other  case€^  hut  v)UA&ut  co9ts^ 
prior  to  notice  of  trial. 

Judgment  shall  be  entered  in  the  judgment  book,  as  in  other 
eases,  but  without  costs,  for  any  proceeding  prior  to  notice  of 
trial.  The  case,  the  submission,  and  a  copy  of  the  judgment, 
shall  constitute  the  judgment  roll. 

Costs  of  trial  allonred* — Section  878  is  explicit,  that  no  costs  "  for 
any  proceedinss  prior  to  notice  of  trial,"  shall  be  allowed.  The  argument  at 
g:eneral  term,  is  a  trial  of  the  questions  of  law  arising  upon  the  admitted  fecta. 
For  this  trial,  the  clerk  allowed  $1 2.  The  items  of  $1 6  and  |80  are  allowed  only  on 
appeal.  A  hearing  under  section  872  is  not  one  on  an  appeid,  but  an  original  hear> 
ing,  or  trial.    Per  Boswobth,  J.    (  Wilson  agt  Mutual  Ins.  Co.,  8  Duer,  688.) 

§  374.  Judgment  mxiy  he  enforced  or  appealed  from^  as  in 
an  action. 

The  judgment  may  be  enforced  in  the  same  manner,  as  if  it 
had  been  rendered  in  an  action,  and  shall  be  subject  to  appeal 
in  like  manner. 
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Chapter  II. — Proceedings  against  joint   dAtors\  heirs,  devisees, 

legatees  and  tenants  holding  under  a  judgment 
dAior. 

Section  875.  Parties  not  summoned  in  ojction  on  joint  contract, 

may  be  summoned  after  judgment. 

876.  If  judgment  debtor  die,  his  representatives  may  be 

summoned, 

877.  Form  of  summons. 

878.  To  be  accompanied  by  affidavit  of  amount  due. 

879.  Party  summoned  may  answer  and  defend. 

880.  Subsequent  pleadings  and  proceedings  same  as  in  an 

action. 

881.  Answer  and  reply  to  be  verified  as  in  an  action. 

§  875.  Parties  not  summoned  in  actum  on  joint  contract,  may  be 
summoned  after  judgment 

When  a  judgment  shall  be  recovered  against  one  or  more  of 
several  persons,  jointly  indebted  upon  a  contract,  by  proceeding 
as  provided  in  section  186,  those  who  were  not  originally  sum- 
moned to  answer  the  complaint,  may  be  summoned  tQ  show 
cause  why  they  should  not  be  bound  by  the  judgment,  in  the 
same  manner  as  if  they  had  been  originsdly  summoned. 

This  chapter  intended  at  a  substttnte  for  scire  f actas.— 

The  proviflloni  provided  bj  this  chapter  bear  a  itrong  ■imilarity  to  the  action  of 
scire  facicu  to  obtain  execution  upon  final  judgment  after  the  death  of  the  judgment 
debtor,  and  was  no  doubt  intended  as  a  substitute  therefor.  Per  James,  J.  {Alden 
agt  CJarkj  11  Bow.  213.)  As  to  proceedings  on  attachment  against  joint  debtors, 
where  judgment  has  been  entered  in  form  against  both  defendants,  but  service  of 
process  on  only  one  of  them,  see  the  case  of  Oakley  agt.  AtpinioaUf  (4  Com.  613.) 
Where  the  plaintiff  recovers  judgment  on  contract  against  Viree  out  of  four  joiifU 
debtors^  he  may,  under  section  876  of  the  Code,  serve  a  summons  on  the  fourth  de- 
fendant, who  was  not  served  with  summons  in  tiie  original  action,  to  show  cause 
why  he  should  not  be  bound  by  the  judgment.    {Hairper  agt  Bangs,  18  How.  46*7.) 

§  876.  Jf  judgment  debtor  die,  his  representatives  may  be  sum- 
moned. 
In  case  of  the  death  of  a  judgment  debtor  after  judgment,  the 

heirs,  devisees,  or  legatees  of  the  judgment  debtor  or  the  tenants 
of  real  property,  owned  by  him  and  affected  by  the  judgment, 
may  after  the  expiration  of  three  years  from  the  time  of  grant- 
ing letters  testamentary,  or  of  administration  upon  the  estate  of 
the  testator  or  intestate,  be  summoned  to  show  cause,  why  the 
judgment  should  not  be  enforced,  against  the  estate  of  the  judg- 
ment debtor  in  their  hands  respectirely,  and  the  personal  repre- 
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sentatives  of  a  deceased  judgment  debtor,  may  be  so  gammoned, 

at  any  time  within  one  year  after  their  appointment 

Proceedings  under  this  chapter  not  to  he  treated  as 
an  action. — The  proceeding  tonder  leotion  376,  fto.,  of  the  Code,  bj  summoiu, 
agamst  helra,  exeoatora,  or  adnilQistraton,  to  show  e«ifie  whj  judgment  should  not 
be  enforced  agaiast  the  estate  of  a  deceased  judgment  debtor,  is  not  to  be  treated 
as  an  addon.  It  is  a  proceeding  in  ooort,  with  most  of  the  forms  of  an  action,  bat 
for  only  one  v^edfic  obftd^  viz^  to  enforce  the  original  judgment  against  the  estate 
of  the  deceased  judgment  debtor  u^  the  hands  of  the  parties  summoned.  Coiit 
may  be  given,  because  the  judgment  may  be  given  in  the  same  manner  as  in  an 
action ;  and  in  certain  cases  costs  may  be  given  i^nst  executors  in  an  action.  The 
Code  probably  intended  that  no  rep^y  should  be  put  in,  in  this  proceeding,  except 
when  the  answer  introduced  nmo  matUr,  Under  this  proceeding  against  executors, 
a  judgment  is  not  authorized  as  broad  as  if  it  had  been  founded  on  a  summons  in  an 
ordinary  action,  in  which  the  executors  could  be  made  personally  liable  for  the 
whole  amount  of  the  judgment,  interests  and  costs.  Because,  when  the  Code 
directed  the  summons  to  be,  to  show  oaose  why  judgment  should  not  be  enforced 
against  the  estate  of  the  deceased,  in  tiie  defendants*  hands,  it  limited  the  objects  of 
the  proceeding  to  that  purpose;  when  it  directed  judgment  to  be  given  in  the  same 
manner  as  in  an  action,  it  meant,  hi  the  same  manner  as  in  an  action  like  this— 
instituted  for  a  certain  specified  purpose,  and  against  executors ;  and  when  it  gave 
an  alternative,  that  the  ^[>p)ioation  of  the  property  charged  to  the  payment  of  the 
judgment  might  be  compelled  by  attachment,  it  shows  the  same  intent,  and  that  the 
judgment  to  oe  entered  was  one  charging  certain  property  (**  the  property")  with  the 
payment.  A  reference  to  the  old  law  (which  is  foUy  examined)  will  lead  to  the 
same  condusions.  And  it  is  not  to  be  presumed  that  a  great  and  dangerous  inno- 
vation is  made  in  the  rigJ^U  of  parties,  in  a  law  apparently  intended  only  to  fadlitate 
the  remedy ;  and  especially  when,  by  the  conatittttion,  the  eodification  of  the  law  of 
rights  was  to  be  intrusted  to  one  set  of  commissionerB,  and  the  codification  of  the 
law  of  remedies  to  another  set  In  this  case,  tiie  order  for  judgment  in  the  court 
below  recited  tlic  serving  of  the  summons,  affidavit,  answer  and  original  judgment, 
and  that  Thurs)  died  23d  April,  1863,  leaving  the  judgment  wholly  unpaid;  and 
that  it  ii  still  uipaid;  that  the  defendants  are  his  executors;  and  thereupon  order' 
ing  that  the  plMutifT  have  judgment  against  the  defendants,  as  executors,  for  the 
amount  of  said  judgment  and  interest;  and  also  the  sum  of  $100,  as  an  allowaoco 
in  addition  to  the  costs  to  be  adjusted ;  and  that  the  property  and  estate  of  J. 
Thursby,  deceased,  be  applied  to  the  payment  thereof;  and  that  the  plaintiff  have 
execution  therefor,  with  leave  to  apply  to  the  court  to  compel  the  application  of 
said  property  to  the  payment  of  the  same  by  attachment,  if  necessary.  A  final 
judgment  is  then  entered  on  reading  the  pleadings  and  orders  in  the  action,  that  the 
plaintiff  recover  of  the  defendants,  as  executors,  the  amount  so  ordered  to  be  paid, 
and  interests  and  costs;  and  that  the  property  and  estate  of  J.  Thursby,  deceased, 
be  applied  to  the  payment  thereof;  and  that  ths  defendants  pay  the  same  to  the 
plaintiff,  and  that  he  have  execution  therefor.  Hcldf  that  this  judgment  is  just  aa 
broad  as  if  it  had  been  foxmded  on  a  summons  in  an  ordinary  action,  in  which  the 
defendants  could  be  made  personally  liable  for  the  whole  amount  of  the  judgment, 
interest  and  costs.  The  judgment  was  modified  by  directing  that  the  pLaintiff  re- 
cover of  the  executors  the  amount  so  ordered  to  be  paid,  and  interest,  allowanoe 
and  costs — f $23, 024  94)— to  be  levied,  in  due  course  of  administration,  out  of  the 
goods  and  cSattels  which  were  of  the  deceased  at  the  time  of  his  death,  and  which 
have  since,  or  hereafter  may,  oome  to  the  hands  of  the  executors  to  be  adminis* 
tered;  and  that  on  the  plaintiff's  obtaining  the  proper  order  of  the  surrogate,  to 
enforce  payment  of  said  sum  by  execution,  with  liberty  to  move  for  an  attachment 
to  compel  the  application  of  any  property  charged  with  the  payment  of  the  judg- 
ment Hatters  which  always  heUmged  to  the  rseord,  and  whidi  is  plain  error  on  the 
tace  of  the  record — such  as  in  this  case,  a  personal  judgment  against  the  executors 
—may  be  taken  advantage  of  in  the  a|>p6llate  court,  where  no  exception  is  taken 
in  the  court  below.  But  if  illegal  evidmee  is  admitted  at  the  Mai,  or  an  illegal 
rttUng  made,  an  exeeption  must  be  taken,  or  the  error  ib  waived,  {MUis  agt  Thwr^f 
12  Sow.  386 ;  see  Alden  agl  Clark,  11  How.  209.)  Sections  376  to  381  of  the  Code 
apply  only  to  the  heirSf  dmnsees  or  legatees  of  the  judgment  debtor,  or  his  tenre  tear 
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cmis^  not  to  execaton ;  and  the  prooeedings  tmdtr  those  sections  CAnnot  be  ocHn- 
menced  until  after  the  expiration  of  three  jears  (torn  the  granting  of  letters  testa- 
mentary.   Per  MxTOHBLL,  J.    (iftZb  agt.  Thur^^  11  Ebto.  131.) 

Act  of  1§50* — ^Notwithstanding  the  death  of  a  party  after  judgment,  execu- 
tion thereon  against  any  property,  lands,  tenements,  real  estate,  or  chattels  real, 
upon  which  such  judgment  shall  be  a  lien,  either  at  law  or  in  equity,  may  be  issued 
and  executed  in  the  same  manner,  and  with  the  same  effect  as  if  he  were  still  liv- 
ing, except  that  such  execution  cannot  be  issued  within  a  year  after  the  death  of 
the  defendant,  nor  in  any  case  unless  upon  permission  granted  by  the  surrogate  of 
the  county,  who  has  jurisdiction  to  grant  administration  or  letters  testamentary  on 
the  estate  of  the  deceased  judgment  debtor,  which  surrogate  may,  on  sufficient 
cause  shown,  make  an  order  granting  permission  to  issue  such  execution  as  afore- 
said. This  act  shall  apply  to  all  judgments,  whether  rendered  before  or  after  the 
passage  of  this  act  This  act  shall  take  effect  immediately.  {Laws  of  1850,  ch.  295 , 
p,  6.39,  §§  1,  2  and  3.)  Under  section  376  it  is  necessary  that  letters  testamentary, 
or  of  administration,  should  issue  before  any  steps  could  be  taken  by  the  judgment 
creditor.  This  chapter  was  a  part  of  the  original  Crode  of  1848.  In  the  reyision  of 
1849,  it  was  somewhat  amended,  and  enacted  as  it  now  stands.  The  legislature,  it 
seems,  was  not  satisfied  with  its  provisions,  and  the  next  year,  1860,  undertook  to 
provide  for  the  creditors  of  deceased  judgment  debtors,  whose  judgments  were 
liens  upon  property,  a  more  simple  and  expeditious  mode  of  obtaining  satisfaction 
of  their  judgments,  and  enacted  the  295th  chapter  of  the  laws  of  1860.  By  that 
act  the  creditor  is  not  required  to  wait  until  letters  are  granted  against  the  deceased 
debtor's  estate,  as  in  section  376  of  the  Code ;  but  one  year  after  the  death  of  the 
judgment  debtor,  upon  permission  granted  by  a  surrogate  having  jurisdietion  to 
grant  administration,  &c.,  on  the  estate,  execution  is  permitted  to  issue  in  the  same 
manner,  and  with  the  same  effect,  as  if  the  judgment  debtor  were  still  living.  So 
far  as  anything  has  come  to  my  knowledge,  this  act  is  yet  in  full  force  and  effect ; 
and  while  it  so  remains,  it  is  the  duty  of  the  courts  to  give  those  seeking  to  avail 
themselves  of  it,  the  full  benefit  of  its  provisions.  This  act  is  very  brief,  and  does 
not,  in  direct  terms,  provide  for  notice  to  any  person  or  party.  But  as  the  plaintiffs 
remedy  is  to  be  readied  by  the  process  of  the  courts,  and  as  the  courts  have  at  all 
times  control  of  process  issued  therefrom,  care  should  be  taken  that  such  process  is 
not  issued  without  proper  notice  to  all  those  interested,  that  they  may  have  an  op- 
portunity to  show  cause.    Per  JxiiBS,  J.    {Alden  agt  Clark,  II  Eow,  213.) 

§  377.  Form  of  summons. 

The  summons  provided  in  the  last  two  sections,  shall  be  sub- 
.scribed  by  the  judgment  creditor,  his  representatives  or  attor- 
ney ;  shall  describe  the  judgment,  and  require  the  person  sum- 
moned, to  show  cause,  within  twenty  days  after  the  service  of 
the  summons ;  and  shall  be  served  in  like  manner  as  the  original 
summons. 

§  878.  To  he  accompanied  by  affidavit  of  amount  due. 
The  summons  shall  be  accompanied  by  an  affidavit  of  the 
person  subscribing  it,  that  the  judgment  has  not  been  satisfied, 
to  his  knowledge  or  information  and  belief,  and  shall  specify 
the  amount  due  thereon. 

§  879.  Party  summoned  may  answer  and  defend. 

Upon  such  summons,  the  party  summoned  may  answer  within 
the  time  specified  therein,  denying  the  judgment,  or  setting  up 
any  defence  which  may  have  arisen  subsequently  ;  and  in  addi- 
tion thereto,  if  he  be  proceeded  against  according  to  section  876, 
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be  may  make  the  same  defence,  which  he  might  have  originallj 
made  to  the  action  except  the  statute  of  limitations. 

§  380.  Subsequent  pleading$  and  proceedings  same  as  in  an 
action. 

The  party  issuing  the  summons,  may  demur  or  reply  to  the 
answer,  and  the  party  summoned  may  demur  to  the  reply  and 
the  issues  may  be  tried  and  judgment  may  be  given,  in  the 
same  manner  as  in  an  action,  and  enforced  by  execution,  or  the 
application  of  the  property  charged  to  the  payment  of  the  judg- 
ment, may  be  compelled  by  attachment,  if  necessary. 

§  881.  Answer  and  reply  to  he  verified  as  in  an  action. 

The  answer  and  reply  shall  be  verified  in  the  like  cases  and 
manner,  and  be  subject  to  the  same  rules,  as  the  answer  and  re- 
ply in  an  action. 


Chapter  III. — Confession  of  judgment^  without  action. 

Section  382.  Judgment  may  be  confessed  for  debt  due,  or  contin- 
gent liability, 
388.  Statement  in  writing,  and  form  thereof 
884.  Piling  same,  and  entering  judgment. 

§  882.  Judgment  may  be  confessed  for  debt  due,  or  contingent 
liability. 

A  judgment  by  confession  may  be  entered,  without  action, 
either  for  money  due  or  to  become  due,  or  to  secure  any  person 
against  contingent  liability  on  behalf  of  the  defendant,  or  both, 

in  the  manner  prescribed  by  this  chapter. 

The  old  declaration  in  debt,  and  bond  and  urarrant  of 
attorney  superseded. — ^An  old  declaration  in  debt  for  the  penalty,  a  oognovit 
for  that  debt,  and  a  judgment  for  the  penalty  of  the  debt,  are  now  all  unauthorused. 
Section  469  of  the  Code  sayes  the  old  rules  and  praciiee  of  the  court,  when  consiBt' 
ent  with  the  tfct ;  but  the  pUadings  are  neither  parts  of  the  rules  nor  of  the  practicei 
The  entry  of  a  judgment,  on  a  bond  and  warrant  of  attorney,  giren  prior  to  the 
Code,  is  provided  for  "by  sections  382,  383  and  384,  upon  the  plaintiff's  filing  such 
bond  and  warrant  of  attorney,  and  the  statement  signed  and  Terified  by  himself  in 
the  form  prescribed  by  section  382."  Chapter  3  of  tUU  12,  together  with  section 
424  of  the  Code,  abrogates,  in  effect,  the  old  declaration  in  debt  for  a  penalty,  sod 
the  judgment  for  the  penalty,  and  the  power  of  any  attorney  to  appear  on  an  old 
bond  and  warrant  of  attorney,  to  confess  such  ft  judgment  It  substitutes,  ai  ih^ 
judgment  roUy  the  original  bond  and  warrant  of  attorney,  and  the  statement  required 
by  the  above  chapter,  and  the  indorsement  by  the  clerk  upon  the  slaiementf  and  bii 
entry  of  a  judgment  for  the  amount  confessed  with  costs ;  and  that  amount,  by  sab- 
divisions  I  and  2  of  section  383,  is  the  amount  "Juatly  due*' — ^not  the  penalty. 
(AUen  tugt.  SmUlie,  13  How,  166.) 
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Conf  emion  of  JadgMent  by  defendant  tncnstody.— A  confes- 
Bion  of  judgment  out  of  court  by  ft  defendant  in  custody  on  an  arroBt  at  the  suit  of 
the  plaintiff  for  the  cauae  of  action  confessed,  made  without  the  counsel,  advice  or 
presence  of  some  attorney  named  by  the  defendant,  and  attending  at  his  request  to 
inform  him  of  the  nature  and  effect  of  the  confession  before  he  signs  it,  is  void,  and 
the  confession  and  judgment  will  be  set  aside  on  motion.  {BouUl  agt.  Oums^  2 
Sand.  654.) 

ConrU  mutt  carefnlly  guard  against  oppreMive  fadg- 
mentt  by  confettion* — Judgments  by  confusion^  drawn  up  by  the  plain- 
tiff, when  the  defendant  has  no  adviser,  must  be  carefolly  watched  by  the  court, 
that  they  be  not  used  to  oppress  unwary  dofendanta  The  execution  in  this  case 
was  issued  against  the  defendant  immediately  after  the  confession  of  judgment 
The  defendant  said  the  plaintiff  was  to  give  him  a  written  stipulation  to  wait  three 
years  before  issuing  it.  The  plaintiff  denied  this.  Eeld^  that  the  evidence  was 
overwhelming  in  favor  of  the  defendant  Execution  set  aside,  with  $10  costs. 
{Merritt  agt  Baker,  11  How.  466 ;  see  Lowber  agt  Mayor,  dkc,  ofN.  F.,  15  How.  123.) 

Security  for  future  advances. — ^A  judgment  may  be  confessed  or 
mortgage  executed  as  security  for  fiiture  advances,  and  will  be  an  effectual  security 
for  such  advances  against  subsequent  ineumbranoers  having  notioe  of  the  judgment 
or  mortgage.    Per  Jewstt,  J.    (TntscoU  agt  King^  2  Sdi.  147. 

One  Joint  debtor  cannot  confett  Judgment  for  an- 
other*— ^A  judgpnent  by  confession,  without  action,  can  only  be  entered  against 
the  person  who  signs  the  confession.  One  of  two  partnen,  or  joint  debtors,  cannot 
confess  judgment  for  both.  Such  judgment  is  probably  vidid  as  against  the  party 
signing  it,  but  is  void  as  against  the  other  defendant,  and  cannot  be  enforced  against 
the  joint  property.  In  effect  the  party  confessing  such  a  judgment,  makes  the  debt, 
by  his  confession,  his  individual  debt  Where,  alter  the  confession  of  such  a  judg- 
ment by  one  partner,  a  suit  was  commenced  and  judgment  regviiarly  obtain^ 
against  both  on  the  same  cause  of  action,  and  also  upon  a  promissory  note  not  in- 
cluded in  the  former  judgment ;  held^  on  a  question  of  priority  of  liens,  that  other 
judgment  creditors  could  not  avail  themselves  of  the  objections  that  a  former  recov- 
ery had  been  obtained,  and  that  the  said  note  did  not  belong  to  the  plaintiff.  Had 
the  judgment  been  obtained  by  fraud  or  collusion,  it  would  have  been  competent 
for  them  to  hare  avoided  it  on  that  ground.  (Stoutembwrgh  agt  Va/ndeiiJbvirg\  1 
How.  229.) 

When  a  public  officer  may  confess  Judgment.— A  pubUc 
officer,  who  is  liable  to  be  sued  for  services  rendered  for  the  public  at  his  request, 
may  oonfess  judgment  in  his  offldal  capacity,  for  the  amount.  The  supervisors  of 
the  county  are,  however,  not  concluded  by  the  judgment;  they  have  a  right  to  go 
behind  it,  and  inquire  whether  the  whole  or  any  part  of  the  cause  of  action  was  a 
oounty  charge.    (Gere  agt.  Supervisors  of  Cayuga  Cowniy,  7  How.  255.) 

Motion  to  set  aside  Judgment  by  conf ession,  for  mrant 
of  sufficient  statement,  may  Ih)  made  after  one  year.— 

Nor  is  the  omission  to  state  the  facts  out  of  which  the  indebtedness  arose  a  mere 
irregularity f  of  which  the  defendant  only  ean  take  advantage,  but  is  matter  of  sub- 
stance affecting  the  interest  of  subsequent  incumbrancera  Therefore,  the  statute 
which  requires  that  a  motion  to  set  aside  a  judgment  for  irregularity  should  be 
made  within  a  year  after  the  entry  of  judgment,  has  no  application  to  such  a  case. 
{BonneU  agt.  Henry,  13  How.  142 ;  see  Dedericks  agt  Hiehky,  19  Wend.  108;  Manuf. 
Bank  agt  Boyd,  3  Denie,  25t ;  contra,  see  Fork  agt  Church,  5  How.  381.) 

§  388.  Statement  in  writing,  and  form  thereof. 
A  statement  in  writing  znufit  be  made,  signed  by  the  defend- 
ant and  verified  bj  his  oath,  to  the  following  effect : 

1.  It  must  state  the  amount  for  which  judgment  may  be  en- 
tered, and  authorize  the  entry  of  judgment  therefor. 

2.  If  it  be  for  money  due  or  to  become  due,  it  must  state  con- 
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ciiely  the  facts  out  of  which  it  arose,  and  must  show  that  the 
sum  confessed  therefor  is  justly  due,  or  to  become  due. 

8.  If  it  be  for  the  purpose  of  securing  the  plaintiff  against  a 
contingent  liability,  it  must  state  concisely  the  facts  constituting 
the  liability,  and  must  show  that  the  sum  confessed  therefor 
does  not  exceed  the  same. 


Statemento  lieM  svff  iciest* — A  italeiiieiit,  made  on  entering  a  judg- 
moot  bjT  coDfeMion,  which  ellegtB  tiwt  *'the  above  indebtedneas  haa  ariaen  & 
gooda,  waraa  and  merdiandiaei  aold  and  deUremd  to  me  bj  the  aaid  plaintifh  in  the 
month  of  Maj,  1863,"  and  ahowa  that  the  aame  ia  joatly  dae,  without  aaj  fraod 
whatever,  is  aufficient  A  verification  of  aoch  a  atatement;  bj  which  the  debtor 
Bweara  that  "he  believea  the  above  atatement  of  confeaaion  ii  true^"  la  a  auf&dent 
verifieation.  (Dtiawart  agt  Snsignf  31  Barb,  86.)  The  expreaaion,  in  a  atatement 
for  a  judgment  by  confeaaion  without  action,  to  aeoore  againat  a  contingent  liabOitj, 

that  "  this  oonfeauon  of  judgment  ia  for  a  debt  juatly  to  grow  due  to ^,*'  when 

it  ia  immediatelj  foUowod  by  the  worda  "  the  following  ia  a  atatement  of  facts  upon 
which  aaid  coiifeaaion  of  judgment  ia  founded,"  and  the  facta  are  properly  given, 
although  improper  and  unlawyerlike,  ia  harmleaa    Such  a  judgment,  confesaed  by 
the  midcer  of  a  note  to  his  accommodation  indoraer,  aa  aecurity  in  reapect  to  the  in« 
doraement,  prior  to  the  negotiation  of  the  note,  ia  valid.    It  ia  a  sufficient  atatement 
of  the  liability  against  which  it  ia  intended  to  secure,  that  it  is  the  indorsement  by 
the  plaintifl^  for  the  benefit  of  the  defendant,  of  a  note,  specifying  the  amount  and 
date,  at  what  bank  payable,  and  on  or  about  the  day  it  will  become  due.    An  exe- 
eution  on  such  a  judgment  will  not  be  set  aside  at  the  instance  of  creditors  becauae 
It  was  issued  before  the  maturity  of  the  note;  nor  is  it  a  aubatantial  defect  in  the 
execution,  that  it  describes  the  judgment  aa  having  been  obtained  in  an  action.    It 
ia  not  a  material  defect  in  a  statement,  that  it  expresses  the  confession  to  be  for  a 
debt  due  and  to  grow  due,  without  stating  how  much  was  due  and  how  much  to 
grow  due,  when  the  discrimination  is  made  in  giving  the  facts  upon  which  the  con- 
fession is  founded.    A  statement  in  regard  to  the  facts  out  of  which  the  debt  aroae^ 
that  a  specified  sum  is  for  grain  purchased  of  the  plaintiff  by  the  defend«it  on  or 
about  a  specified  day,  is  sufficiently  full  and  particular.  {H§dly  agt  JPteMton^  14  How. 
20.)    A  siaiemerU  on  confession  of  judgment  without  action  (Codtt  §  383)  was  made 
as  follows:  '*I  do  hereby  confess  judgment  in  this  cause  in  favor  of  John  L.  School- 
craft, for  the  sum  of  one  thousand  and  twelve  dollara  and  threeoenta,  ($1,012.03,)  and 
authorize  judgment  to  be  entered  therefor  againat  me.    This  confeaaion  of  judgment 
ia  for  a  debt  justly  due  to  the  plaintiff,  ariaing  upon  the  following  facta :  for  gooda, 
warea  and  merchandise,  aold  and  delivered  to  me  by  Meaara.  Schoolcraft,  Raymond 
&  Co.,  Albany,  of  which  firm  the  plaintiff  is  a  member;  Uie  goods  were  purchaaed 
by  me  in  the  yean  1861  and  1852,  and  this  judgment  ia  oonfeased  to  said  plaintiff 
for  the  benefit  of  said  firm  of  Schoolcraft,  Raymond  ft  Oo."    Signed  and  verified  by 
the  defendant    Beld,  that  this  was  such  a  concise  atatement  of  the  facts  out  ef  whi  Jl 
the  debt  arose,  as  fblly  met  the  requirements  of  the  statute.  ( TJiis  decision  reuenes  and 
ovomdet  (hcU  made  at  specialiormand  reported  7  How, Fr.  R  446.)    (Schookraft  agt 
T?iomp8(m,  9  How,  61,  seventh  dietrieif  generai  term.)  A  atatement  made  on  confeaaion 
of  judgment,  (Ccxie,  §  383,)  "  that  on  the  3d  day  of  November  inatant,  the  defendant 
gave  the  plaintiff  a  promtaaory  note  for  the  aum  of  $143.39,  payable  one  day  after 
date ;  that  said  note  was  given  for  a  quantity  of  coal  purchaMd  of  the  plaintifib  for 
the  use  of  the  *  Brainard  Houae,'  that  the  defendant  liad  been  and  then  woa  keep- 
ing."   Heldf  that  thia  waa  a  aufficient  atatement  of  the  fiMita  out  of  which  the  in- 
debtedness arose,  to  satisfy  the  requirements  of  the  statute.    Where  tiie  confession 
declared  the  debt  to  bejwstly  due  to  the  plaintifh,  and  although  by  the  terma  of  the 
note  it  was  not  then  Ugally  due,  yet  the  defendant  made  it  ao  by  the  express  terms 
of  the  confession  of  the  judgment    The  debt  became  merged  in  the  judgment 
Where  the  defendant  signed  his  name  at  the  doae  or  bottom  of  the  verificaiiont 
which  immediately  followed  the  statement  and  confession  of  judgment,  instead  of 
signing  the  statement ;  heldj  that  it  was  a  substantial  compliance  with  the  statute. 
It  ia  no  valid  objection  to  the  regularity  of  such  a  judgment  that  the  atatement  was 
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yerified  before  one  of  the  plaintiff  *s  aUomey$,    This  rule  does  not  applj  to  affidarits 
preparstorf  to  the  oommencement  of  a  sait.    There  ia  no  suit  pendirig  at  the  'time  of 
taking  such  an  affidavit.    (Po9t  agt.  Cokmarij  9  How.  64.)^  A  statement  upon  which 
to  enter  judgment  without  action,  under  the  Code,  is  sufficient  if  it  sets  forth  that 
the  judgment  is  confessed  to  secure  the  plaintiff  for  a  debt  justly  to  become  due  upon 
his  indorsement,  as  the  surety  of  the  plaintiff  and  for  his  benefit,  of  bills  and  notes 
which  are  fully  described  as  to  names,  dates,  amounts,  and  times  of  payment.   [Dow 
agt.  Platntr^  16  K.  Y,  Rep.  562.)    The  defendant  (;on/eMe(2yti<2^men<  to  the  plaintiffs, 
upon  a  statement,  which  was  in  substance  as  follows:  That  he  was  indebted  to  the 
plaintiffs  in  the  sum  of  $3,300,  and  authorized  judgment  to  be  entered  against  him 
for  that  amount.    That  the  indebtedness  arose  on  a  balance  of  an  account  for  mer- 
chandise purchased  by  the  defendant  of  the  plaintiffs,  on  various  bills  commencing 
February  27,  1855,  the  last  bill  being  dated  November  28,  1856,  amounting,  in  the 
total,  to  $8,360.56;  which  total  sum  had  been  reduced  by  payments  made  by  the 
defendant,  commencing  June  12, 1855 ;  the  last  payment  being  December  16, 1856, 
the  sum  total  of  which  payments  amount  to  $5,015.88,  leaving  a  balance,  without 
making  any  calculation  of  interest  on  the  items  of  account  purchased  on  time  of  six 
and  eight  months,  of  $3,346.28 ;  that  there  was  at  least  due  to  the  plaintiffs  and  to 
become  due  when  the  time  should  have  expired  on  the  last  purchases,  the  sum  of 
$3,300.    Held^  that  this  statement  was  sufficient  to  answec  the  requirements  of  the 
statute.    {The  decisions  in  GandaQ  agt  Finn^  13  How.  418;  and  SUiMns  agt  The 
East  Society  of  the  M.  E.  Churchy  Rochester y  12  id.  410;   reviewed^  and  (heir  stnct 
vwws  on  this  question  disctpproved.)    (Mott  agt.  Davis,  15  Sow.  61.)    Had  the  legis- 
lature intended  to  require,  in  the  case  of  a  debt  founded  on  a  sale  of  goods,  for  in- 
stance, a  statement  of  the  kinds,  qualities,  prices  charged,  times  of  purchase  or  de- 
livery in  the  minutest  details,  it  Is  manifest  they  would  have  expressed  that  inten- 
tion in  language  far  more  precise  and  specific,  instead  of  the  brief  and  general  terms 
In  which  the  provision  is  expressed.    Such  a  statement,  instead  of  being  ''  a  con- 
cise statement  of  the  facts,"  would  be  as  minute  and  prolix  as  a  bill  of  particulars ; 
which  clearly  is  not  required,  and  would  hardly  be  tolerated.    {AU  the  reported  cases 
on  (his  subject  examined.)    In  this  case  the  judgment  was  oonfessdd  for  the  sum  of 
$1,021.60,  and  the  statement  was,  "The  sum  of  $521.60,  it  being  for  goods  and 
merchandise  heretofore  delivered  to  me,  the  said  defendant,  and  which  is  now  due ; 
and  also  the  sum  of  $500,  being  the  amount  of  a  bill  of  goods  this  day  purchased  of 
him,  the  said  plaintiff."    Hdd,  that  the  first  portion  of  the  judgment,  which  em- 
braces the  statement  of  the  sum  of  $521.60,  could  not  be  upheld ;  and  that  the 
other  statement,  being  more  specific,  was  sufficieDt    (Hoppock  agt.  Donaldson,  12 
How.  141.)    It  was  held,  in  Mann  agt.  Brooks,  (7  How.  449,)  and  Whitney  agt. 
Kenyon^  (7  How.  458,)  that  where  a  statement  sets  out  a  copy  of  a  promissory  note 
or  bond,  giving  the  date  and  the  time  of  payment,  for  a  certain  sum,  as  the  founda- 
tion for  the  judgment  by  confession,  it  was  sufficient.    But  these  cases,  with  that 
of  Porft  agt.  Church,  (6  How,  381,)  are  overruled  by  the  case  of  Chappd  agt  Chap- 
pel,  (2  Kern.  215).    The  statement  upon  which  judgment  in  this  case  was  confessed 
is  as  follows :  "  The  above  indebtedness  arose  on  a  promissory  note  made  by  the 
defendants  to  the  plaintiff,  dated  June  21st,  1864.  in  the  sum  of  seven  hundred  dol- 
lars, with  interest ;  that  amount  of  money  being  had  by  the  defendants  of  the  plain- 
tiff, and  upon  which  there  is  this  day  due  the  sum  of  seven  hundred  and  eighty-two 
dollars  and  seven  cents;  together  with  eighty  dollars  and  forty-one  cents,  now  due 
the  plaintiff  from  the  defendants  as  cost^  in  an  action  brought  against  the  defendants 
by  the  plaidtiff  on  said  promissory  note,  in  the  supreme  court,  which  suit  is  now 
discontinued  by  the  plaintiff,  upon  this  confession  of  judgment  to  him  by  the  defend- 
ants,"— hdd,  sufficient,  under  the  statute.    (This  decision  reverses  that  ai  special 
term,  16  How.  272.)    {Freligh  agt.  Brink,  18  How.  89.) 

Statements  held  insufficient,  and  amendment.— A  state- 
ment, upon  which  to  enter  a  judgment  without  action  under  Ifae  Code,  is  not  suffi- 
cient where  it  merely  states  and  sets  out  a  promissory  note,  executed  by  the  defend- 
ant to  the  plaintiff)  as  the  consideration  of  the  indebtedness.  The  facts  out  of  which 
the  indebtedness  evidenced  by  the  note  arose,  should  be  concisely,  stated.  The 
supreme  court  may  set  aside  a  judgment,  entered  therein  without  action,  for  a  defect 
in  the  statement  upon  which  it  is  entered,  upon  the  applicationof  a  junior  judgment 
creditor.  {Chappd  agt  Chappet,  3  Kern.  115.)  A  confession  of  judgment  (§  383^ 
which  stated  that  the  indebtedness  was  upon  a  promissory  note  made  by  the  de. 
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fendant,  to  the  order  of  the  pUtntifl;  for  $2,146.33,  dated  Dec.  11, 1854,  payable  four 
months  after  date^  making  it  due  April  17,  1856 ;  A<&f,  inmffidmL    A  promiaeory 
note  ia  a  mere  eyidenoe  of  debt,  and  oontaina  no  raference  vhatarer  to  the /act*  out 
of  which  the  indebtedneaa  arose.    The  court  allowed  the  judgment  in  this  cam  to 
be  amended ;  but  ao  aa  not  to  interfere  with  the  rights  of  anj  judgment  creditor, 
which  might  haye,  in  the  meantime,  attached.    (JohnsUm  aet  /Ui^tnan,  13  Haw. 
21.)    A  jvdgvMmt  entered  bj  confenion,  under  section  383  of  the  Code,  which  con- 
tains a  de/eclivt  ttaiemmi  of  the  alleged  indebtedness,  is  not  merely  irrefftUar^  but  ia 
abaoltUdy  void.    In  such  a  case,  the  court  has  no  right  to  authorize  a  new  judgment 
to  bo  entered  under  the  form  of  an  amindment,  which  shall  take  priority  over  other 
judgments  subsequently  recovered.    The  statement  made  in  this  case  was,  in  sub- 
stance, that  the  defendant  was  indebted  to  the  plaintiff  in  the  sum  of  $2,070,  and 
interest  thereon  from  the  4th  day  of  April,  1856;  and  authorised  him,  or  his  execu- 
tors, administrators  or  attorney,  or  assigns,  to  enter  judgment  against  defendant  for 
that  amount     **  The  abore  indebtedness  arose  on  promissory  notes  given  by  me  for 
value  received,  to  the  said  plaintiff — Pliabilities  incurred  by  tbe  said  plaintififor  me, 
by  his  indorsement  of  my  notes,  which  the  said  Von  Beck  is  to  pay  or  has  paid ; 
also  for  an  account  for  beer,  sold  and  delivered  by  him  to  me,  and  money  pai^  laid 
out  and  ezpendea  for  my  benefit    And  I  hereby  declare  that  the  sum  by  me  con- 
fessed, as  above,  ia  justly  due  the  said  plaintiff,  without  any  fraud  whatever."    (  Van 
£«ck  agt  Shwnainf  13  How.  472.)    A  statement,  accompanying  a  confession  of  judg^ 
ment,  under  the  Code^  which  mentions  in  general  terms  that  money  "  was  lent  and 
advanced  at  divers  times  fromi  the  1st  Dec.,  1863,  to  date,"  is  not  auffidently  partic- 
ular.   But  where  the  good  faith  of  the  indebtedness  is  not  questioned,  and  no  supe- 
rior equities  exist  in  favor  of  other  creditors,  an  amendment  will  be  permitted,  in 
order  to  preserve  the  lien  and  priority  of  the  judgment    {Davis  agt.  Morris^  21 .6dr&. 
1 52.)    On  confession  of  judgment  in  pursuance  of  section  383  of  the  Ck>de,  where  the 
affidavit  and  written  statement  are  upon  the  same  page,  and  the  signature  of  the 
defendant  is  to  the  affidavit  only,  it  is  a  substantial  oomplianoe  with  that  section. 
The  written  statement^  upon  which  the  judgment  is  entered,  must  state  all  the  mate- 
rial facts  out  of  which  the  indebtedness  arose,  with  the  same  particularity  as  if  the 
judgment  was  impeached  and  assailed  by  a  bill  filed  for  that  purpose.    It  is  not 
enough  to  state  one  or  two  facts— «uch  as  the  amount  due  and  the  general  nature 
of  the  debt    If  a  debtor  may  conceal  the  name  of  his  original  creditor,  and  the  na- 
ture of  the  contract  out  of  which  the  indebtedness  arose,  and  the  price  or  value  of 
the  property  which  forms  the  subject  of  the  legal  obligation,  there  is  no  value  to  be 
attached  to  the  provision  of  the  Code,  in  reference  to  the  confiession  dT  judgments. 
{Purdy  agt.  Upion^  10  How.  494.)    The  question  for  the  court,  in  all  cases  upon  con- 
fession ofjttdgmenit  ia  whether,  in  view  of  the  parUctdar  fads  of  each  case^  the  stat- 
ute, which  is  entirely  new,  (Oode^  §§  382,  383,)  has  been  substantially  complied 
with  ?    And  it  is  the  duty  of  the  court  to  construe  the  act  liberally  in  furtherance 
of  justice,  and  not  hypercritically.    It  was  AeU,  that  the  statute,  in  the  thirty-seven 
judgmeots  confessed  by  these  defendants  at  one  time,  had  been  substantially  com- 
plied with,  excq>t  so  far  as  related  to  the  sUUemeni  of  faeis  out  of  whidi  the  indsbUd- 
nest  arose,  and  aa  to  such  statement,  (being  the  same  in  each,)  it  was  held  that  it  was 
altogether  too  vague  and  indefinite.    The  statement  was  as  follows : — "  The  follow- 
ing is  a  statement  of  facts  upon  which  this  confession  of  judgment  is  founded : 

Since  the  10th  day  of  December,  1846,  the  said  A B (plaintiff;  has  lent 

and  advanced  to  the  said  defendant  the  sum  of  two  thousand  one  hundred  and 
thirty  dollars,  to  pay  off  and  discharge  the  debts  of  said  defendant,  and  which  haa 
been  used  for  the  purpose  of  paying  off  said  debts — ^no  part  of  which  has  since  been 

repaid  to  said  A B ,  and  the  defendant  is  now  justly  indebted  to  said  A 

B in  that  sum."    This  does  not  state  when  the  money  was  lent,  or  paid  and 

advanced — ^whether  in  one  sum  or  in  many.  It  should  have  stated  whether  this 
money  was  all  advanced  at  one  time  or  at  several  timet,  and  when  and  in  what 
sums.  Besides,  it  is  defective  in  respect  to  the  application  or  use  of  the  mo- 
ney. The  statement,  that  "  it  was  lent  and  advanced  to  pay  off  and  discharge  the 
debts  of  said  defendant,"  gives  no  such  information,  in  regard  to  the  transaction  out 
of  which  the  debt  originated,  as  the  creditor,  seeking  to  impeach  the  judgment,  is 
entitled  to.  The  defendant  being  a  religious  corporation,  and  having  as  such  no 
proper  dealings,  except  to  defray  the  ordinary  expenses  of  the  church  and  the  pay- 
ment of  its  minister,  is  bound  to  explain  to  its  mditora,  where  it  confesses  judg- 
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ments  like  these,  how  suoh  debts  arosei  for  what  conaideratioii,  and  who  was  the 
creditor  or  creditors  who  have  received  such  large  sums  of  money — (some  $14,000 
in  all)— and  whether  they  were  real  bona  fide  debts  of  or  donations  to  the  church  or 
congnregation.  (StebbifU  agL  The  JBasi  Society  o/iheM.K  Churchy  JRocheaier,  12  How. 
41  o!)  It  is  settled  that  it  is  not  a  sufficient  requirement  with  the  provisions  of  the 
Code  in  reference  to  a  confession  of  judgment,  to  set  out  merely  a  promissory  note 
executed  by  the  party  against  whom  the  judgment  is  to  be  entered.  Such  a  note 
may  furnish  evidence  of  the  existence  of  a  debt,  but  it  furnishes  no  information  in 
relation  to  the  facta  out  of  which  the  indebtedness  arose.  (8u  2  Kem,  215.)  Nor 
is  the  omission  to  state  the  facts  out  of  which  the  indebtedness  arose  a  mere  irregu' 
larity  of  which  the  defendant  only  can  take  advantage,  but  is  matter  of  substance 
affecting  the  interest  of  subsequent  incumbrancera  Therefore,  the  statute  which 
requires  that  a  motion  to  set  aside  a  judgment  for  irregularity,  should  be  made  with- 
in a  year  after  the  entry  of  judgment,  has  no  application  to  such  a  case.  {JknnUl 
agt  Henry y  13  How,  142.)  ^judgment  on  confesaumf  which  stated  the  indebtedness 
to  be  "  for  goods  sold  and  delivered,  and  upon  an  accounting  had  on  the  day  when 
the  confession  was  made,*'  fields  entirely  insufficieoL  Such  an  averment  is  of  a  condu' 
sion — not  of  the  facts  that  led  to  it  The  Code  does  not  warrant  an  inferential  state* 
ment ;  its  object  is  to  prevent  fraud  to  the  prejudice  of  honafUie  creditors.  It  there- 
fore requires  a  statement  which  may  be  controverted  if  untrue.  It  directs  that  if 
the  judgment  is  to  be  entered  for  money  due,  or  to  become  due,  there  must  be  a 
statement  of  the  facts  out  of  which  the  indebtedness  arose.  If  a  judgment  by  con- 
fession can  be  allowed  to  cover  kdj  fuiure  indebtedneea,  it  should  be  particularly  spe- 
cified, and  it  should  be  called  for  by  some  existing  liability.  Where  the  statement 
in  a  judgment  of  confession  is  clearly  insufficient,  the  judgment  should  not  be 
amended  so  as  to  allow  its  lien  or  priority  to  stand,  because  it  may  appear  to  the 
court  that  the  debt  for  which  the  judgment  was  entered  was  reaUy  due,  and  origin* 
ated  out  of  a  bona  fide  transaction,  and  that  the  form  of  the  confession  was  a  misap- 
prehension of  the  practice.  That  would  give  vitality  to  an  act  before  it  had  a  valid 
conception.  (Bayden  hgt.  Johnson^  11  How,  603.)  A  statement  in  a  confession  of 
judgment  under  the  Code  (§  383)  held  insufficient^  which  was  as  follows :  "  The  above 
indebtedness  arose  on  account  for  goods,  wares  and  merchandise,  and  property  sold 
and  delivered  to  me  by  the  plaintiffs,  for  which  I  have  not  paid ;  and  the  sum  above 
oonfessed  is  justly  due  to  the  plaintiffs,  without  any  firaud  whatever."  Also,  an- 
other statement  held  insufflcieni^  which  was  as  follows :  *'  The  above  indebtedness 
arose  on  account  for  goods,  wares  and  merchandise,  sold  and  delivered  by  said  plain- 
tiff to  me  since  the  first  day  of  January,  1856 ;  and  the  sum  above  confessed  is 
justly  due  to  the  said  plaintiffs,  without  any  flraud  whatever."  These  judgments 
were  both  entered  up  the  14th  Dec,  1866.  {Cfandal  agt.  Finn,  13  How,  418.)  In 
this  case  the  judgment  was  confessed  for  the  sum  of  $1,021.60,  and  the  statement 
was,  **The  sum  of  $521.60,  it  being  for  goods  and  merchandise  heretofore  delivered 
to  me,  the  said  defendant,  and  which  is  now  due.  And  also  the  sum  of  $500,  be- 
ing the  amount  of  a  bill  of  goods  this  day  purchased  of  him,  the  said  plaintiff." 
Hdd,  that  the  first  portion  of  the  judgment,  which  embraces  the  statement  of  the 
sum  of  $521.60,  could  not  be  upheld ;  and  the  other  statement,  being  more  specific, 
was  sufficient  {Hoppock  agt.  Donaidson^  12  How,  141.)  A  statement  on  confession 
of  judgment  was  made  by  the  defendant  on  this  wise :  "  Judgment  is  hereby  con- 
fessed in  this  cause  for  the  sum  of  $2,540.86.  This  confession  is  for  a  debt  justly 
and  legally  due  to  the  plaintiff^  arising  upon  the  following  facts :  1.  A  note  for 
$400  and  interest  and  protest  fees,  dated  Feb.  28,  1855,  discounted  by  said  bank 
and  now  owned  by  them."  There  were  six  more  notes  stated  in  the  same  way. 
The  aggregate  amount  of  the  several  notes  exceeded,  by  several  hundred  dollars, 
the  amount  of  the  confession.  Heldj  that  this  statement  was  entirely  insufficient 
Whether  the  defendant  was  liable  on  these  notes  as  principal  debtor  or  surety,  or 
whether  ho  originally  became  liable,  or  had  become  liable  by  some  arrangement 
subsequent  to  the  discount,  could  never  be  discovered  fh>m  the  statement  The 
statement  should  have  shown  how  the  defendant  was  connected  with  and  became 
liable  for  the  payment  of  these  notes.  {T?ie  particularity  required  in  such  a  states 
ment  by  the  case  of  Siebbina  agt.  The  East  Society  of  the  K  E.  Church,  12  How.  -ilO, 
disapproved;  The  Bank  ofKinderhook  agl.  Jenison,  16  How,  41.)  Judgment  on  con- 
fession was  made  by  defendant  for  $4,165.40,  and  the  statmnent  of  indebtedness 
given  on  this  wise:  "The  indebtedness  arose  on  a  judgment  in  the  supreme  court 
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or  the  state  of  New-Yorir,  in  &vot  of  Edward  Bam,  Lncaa  Hoes  and  William  Bain, 
against  William  Kirk  and  Joseph  J.  BuIIis,  and  assigned  to  said  plaintifl^  and  also 
on  a  bond,  execnted  bj  WUliazn  Kirk  and  Joseph  J.  Bqllis,  to  the  said  William  Bar- 
throp  in  his  lifetime,  dated  the  21d  day  of  May,  1838,  for  the  sum  of  $2,000;  both 
of  ^ich  securities  were  given  for  money  borrowed  by  the  defendant;  and  that  the 
sum  oonfessed  was  Justly  due  to  the  plaintifT,  without  any  fhiud  whatever.  **  Edd^ 
insufficient.  As  to  the  judgment  first  mentioned  in  the  statement,  what  was  the 
amount  of  the  loan  or  for  what  sum,  or  when  the  judgment  was  recovered,  or 
whether  anything  remained  due  upon  it,  does  not  appear.  The  statement  in  respect 
to  the  other  ground  of  indebtness  is  less  defective,  but  is  insufficient ;  it  U  not 
stated  what  amount  remained  due  upon  the  bond.  {Beekman  agt  iTtrJt,  16  How. 
228 ;  Frdigh  agt  Brinkj  16  How.  272 ;  see  Moody  agt  TbtmMnd;  3  Abb.  376;  Wine- 
brenner  agt.  EdgerUm^  17  Hew,  363;  Claflin  agt.  Saltera^  17  How.  574.)  Where,  in 
a  judgment  by  confession  under  section  383  of  the  Code,  the  aiaUmeni  merely  set  out 
a  copy  of  a  promiewry  note  as  the  foundation  of  the  debt  for  which  the  judgment 
was  confessed,  hdd,  that  the  judgment  for  that  reason  was  not  fraudtdent  and  void. 
At  most,  a  non-com  plianee  with  the  statute  in  this  particular  can  be  considered 
merely  as  an  irregularity,  and  amendable,  but  not  alter  one  year.  Although  the 
forms  of  procedure  in  the  confession  of  judgment  were  designed  to  prevent  fraud, 
a  technical  non-eomplianee  should  not  be  held,  by  implication,  conclusive  evidence 
of  n*aud,  even  in  favor  of  those  whom  it  may  be  supposed  the  legislature  designed 
to  protect    {Whitney  agt  Kenyon^  7  How.  468.) 

Verification  of  statement  by  defendant. — ^Where  the  defendant 
signed  his  name  at  the  elose  or  bottom  of  the  verificcUion  which  immediately  fol- 
lowed the  statement  and  confession  of  judgment,  instead  of  signing  the  statement, 
heid,  that  it  was  a  substantial  compliance  with  the  statute.  It  is  no  valid  objection 
to  the  regularity  of  such  a  judgment  that  the  statement  was  verified  before  one  of 
the  plaintijf^i  aUomeys,  This  rule  does  not  apply  to  affidavits  preparatory  to  the 
commencement  of  a  suit  There  is  no  suit  pending  at  the  time  of  taking  such  an 
affidavit  {Post  agt  Coleman^  9  How.  64.)  A  verification  of  such  a  statement,  by 
which  the  debtor  swears  that  "  he  believes  the  above  statement  of  oonfession  is 
true,"  is  a  sufficient  verification.    (Delaware  agt.  Ensign^  21  Barb  86.) 

Setting  aside  a  iudirntent  on  confession. — ^Under  the  exception 
contained  in  section  113  of  the  Code,  an  action  may  be  brought  by  the  committee 
of  a  lunatic,  alone,  for  the  purpose  of  setting  aside  an  act  or  deed  done  by  the  luna- 
tic while  such.  A  bond  and  warrant  of  attorney,  executed  by  a  person  who  is  sub- 
sequently found  by  inquisition  to  have  been,  at  the  timet  of  unsound  mind,  so  that  he 
was  incapable  of  governing  himself  or  managing  his  affairs,  fta,  and  a  judgment  en- 
tered thereon,  by  confession,  are  not  absolutely  void,  and  will  not  be  set  aside,  un- 
conditionally, where  it  appears  from  the  evidence  that  the  alleged  lunatic  was  for 
several  years  prior  to  the  execution  of  the  bond  and  warrant  permitted  by  his 
friends  to  exchange  lands,  to  buy  and  sell  real  and  personal  property,  and  to  give 
notes,  bonds  and  mortgages,  and  there  is  no  notice,  fraud,  or  want  of  good  faith 
alleged  in  the  pleadings.  But  such  judgment,  and  all  subsequent  proceedings,  may 
be  set  aside  on  termaf  in  the  discretion  of  the  court.  (Person  agt  Warren^  14  Barb. 
488.)  But  where  the  good  faith  of  the  indebtedness  is  not  questioned,  and  no  supe- 
rior equities  exist  in  favor  of  other  creditors,  an  amendment  will  be  permitted,  in 
order  to  preserve  the  lien  and  priority  of  the  judgment  (Davis  agt  Jform,  21 
Barb  1 62.)  The  court  allowed  the  judgment  in  this  case  to  be  amended;  but  so  as 
not  to  interfere  with  the  rights  of  any  judgment  creditor,  which  might  have,  in  the 
meantime,  attached.  (Johnston  agt  FeUerman,  13  How.  21.)  A  judgment  entered 
by  confession,  under  section  383  of  the  Code,  which  contains  a  d^fiective  gtatem>eni  of 
the  alleged  indebtedness,  is  not  merely  irregular^  but  is  absotutely  void.  In  such  a 
case,  the  court  has  no  right  to  authorize  a  new  judgment  to  be  entered  under  the 
form  of  an  amendment,  which  shall  take  priority  over  other  judgments  subsequently 
recovered.  That  is,  on  a  motion  to  set  aside  the  judgment  for  such  defect,  although 
the  statement  may  be  explained  and  made  full  and  satisfactory  to  the  court,  so  far 
as  the  bona  fides  of  the  transaction  are  concerned,  yet  the  court  has  no  authority  to 
authorize  an  amendment  so  as  to  preserve  the  Uen  as  of  the  date  of  the  judgment. 
If  the  amendment  is  allowed  at  all,  it  must  be  without  prejudice  to  the  rights  of 
other  creditors,  whose  liens  may  have  attached  in  the  meantime.    But  the  better 
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practice  is'to  set  asidi  ihejttdgmerU  altogether,  and  leave  the  pladntiff  to  pursue  such 
course  thereafter  to  secure  his  debt  as  he  may  be  advised.  {See  Davis  agt.  Morris, 
21  Barb.  152,  adverse,)  {Von  Beek&gt  Shwnanj  13  How.  4*72.)  Where,  in  a  judg- 
ment by  confession  under  section  383  of  the  Code,  the  statement  merely  sot  out  a 
copy  of  a  promissory  note  as  the  foundation  of  the  debt  for  which  the  judgment  was 
confessed,  Jield,  that  the  judgment  for  that  reason  was  not  firaudident  and  void.  At 
most  a  non-compliance  with  the  statute  in  this  particular  can  be  considered  merely 
as  an  irregularity,  and  amendable,  but  not  after  one  year.  Although  the  forms  of 
procedure  in  the  confession  of  judgment  were  designed  to  prevent  fVaud,  a  technical 
non-compliance  should  not  be  held,  by  implication,  conclusive  evidence  of  fraud, 
even  in  favor  of  those  whom  it  maybe  supposed  the  legislature  designed  to  protect 
"What  effect,  as  evidence,  a  non-compliance  with  this  statute  should  have  upon  an 
allegation  of  fraud  in  fact)  quere  f  {Whitney  agt  Kenyony  7  How.  458.)  Nor  is  the 
omission  to  state  the  facts  out  of  which  the  indebtedness  arose  a  mere  irregularity, 
of  which  the  defendant  only  can  take  advantage,  but  is  matter  of  substance  affect- 
ing the  interest  of  subsequent  incumbrancers.  Therefore,  the  statute  which  requires 
that  a  motion  to  set  aside  a  judgment  for  irregularity,  should  be  made  within  a  year 
after  the  f  ntry  of  judgment,  has  no  application  to  such  a  case.  Although  the  owner 
of  a  judgment  recovered  upon  a  bond  secured  by  a  mortgage,  cannot  sell  the  mort- 
gaged premises  by  virtue  of  an  execution  upon  the  judgment,  yet  he  is  interested  in 
removing  any  legal  obstruction,  which  an  insufficient  judgment  on  confession  in 
favor  of  a  plaintiff  may  present  to  the  collection  of  his  debt  by  a  foreclosure  of  his 
mortgage.  Whether  the  right  to  have  an  illegal  judgment  removed  is  confined  to 
a  judgment  creditor,  quere  f  {BonneU  agt.  Henry ^  II  How.  142.)  The  supreme  court 
may  set  aside  a  judgment,  entered  therein  without  action,  for  a  defect  in  the  state- 
ment upon  which  it  is  entered,  upon  the  application  of  a  junior  judgment  creditor. 
{Chappet  agt.  Chappet,  2  Kern.  216.  .  See  Lowber  agt.  Mayor,  <fec.,  of  N.  F.,  15  How. 
123.)  Id  moving  to  set  aside  a  judgment  on  confession  for  defective  statements,  it 
is  not  necessary  that  the  notice  of  motion  should  specify  the  defects  oomplained  of; 
thoy  are  not  mere  irregularities,  but  matters  of  substance.  {Winebrenner  agt.  Edger- 
ion,  17  How.  363 ;  and  see  Roe  agt  Lawser,  18  How.  23.) 

§  884.  Filing  same,  and  entering  judgment. 

The  statement  may  be  filed  with  a  county  clerk  or  with  a 
clerk  of  the  superior  court  of  the  city  of  New-York,  who  shall 
indorse  upon  it  and  enter  in  the  judgment  book  a  judgment  of 
the  supreme  or  said  superior  court,  for  the  amount  confessed 
with  five  dollars  costs,  together  with  disbursements.  The  state- 
ment and  affidavit  with  the  judgment  indorsed,  shall  thenceforth 
become  the  judgment  roll.  Executions  may  be  issued  and  en- 
forced thereon  in  the  same  manner  as  upon  judgments  in  other 
cases  in  such  courts.  When  the  debt  for  which  the  judgment  is 
recovered  is  not  all  due  or  is  payable  in  instalments,  and  the  in- 
stalments are  not  all  due,  the  execution  may  issue  upon  such 
judgment  for  the  collection  of  such  instalments  as  have  become 
due,  and  shall  be  in  the  usual  form,  but  shall  have  indorsed 
thereon  by  the  attorney  or  person  issuing  the  same,  a  direction 
to  the  sheriff  to  collect  the  amount  due  on  such  judgment  with 
interest  and  costs,  which  amount  shall  be  stated  with  interest 
thereon  and  the  costs  of  said  judgment.  Notwithstanding  the 
issue  and  collection  of  such  execution,  the  judgment  shall  re- 
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main  as  security  for  the  instalments  thereafter  to  become  due ; 

and  whenever  any  further  instalments  become  due,  execution 

may  in  like  manner  be  issued  for  the  collection  and  enforcement 

of  the  same. 

When  iad|r>i*ci^t  perfected. — The  proTifiions  of  tlie  Code  and  the 
Revised  Statutes,  at  to  the  lien  of  jttdgfMniSf  are  tubstantiallj  alike:  that  is,  the 
date  and  order  of  the  lien  ia,  in  all  cafiea,  a  question  of  Ufne^  depending  on  the  day 
and  hour  when  the  judgment  was  docketed.  On  a  judgment  by  eonfeesion  under  the 
Code  there  is  no  suit,  no  recovery,  or  adjudication,  either  actual  or  formal^  of  any 
court  or  officer,  until  the  judgment  ia  entered  hy  (ke  clerk;  and  it  ia  this  act  of  the 
clerk  that  not  only  creates  the  Ucn,  but  the  judgment.  And  until  this  entry  is 
made,  there  is  no  judgment,  'and  nothing  of  its  existence  of  which  notice  can  be 
given  to  subsequent  incumbrancers,  or  grantees.  {BlydenUurgh  agt  Northrop^  13 
How.  289.)  The  court  will  not  allow  a  pwriy  to  suffer  by  the  omissions  or  mistakes 
of  a  clerk,  attorney,  or  other  officer  of  the  court,  where  a  substantial  right  ia  involved. 
Thus,  two  written  statementa  duly  verified,  were  filed  by  an  attorney  witlrthe  derk 
of  the  county,  for  the  purpose  of  having  judgments  entered  by  confession  (against 
the  same  defendant)  without  action,  pursuant  to  chapter  3.  of  title  12,  of  part  2,  of 
the  Code  of  Procedure  And  the  clerk  entered  in  the  judgment  book,  judgments  of 
the  supremo  court  for  the  respective  amounts  confessed,  with  costs ;  but  omitted  to 
indorse  the  same  upon  the  statements  as  directed  by  section  337.  On  a  subsequent 
day  another  written  statement  against  the  same  defendant,  by  a  diflereut  attorney, 
was  filed  with  the  same  clerk,  and  judgment  by  confession  thereon  was  perfected 
regularly  in  all  respects,  pursuant  to  the  Code  aforesaid — ^tbe  last  mentioned  attor- 
ney knowing  of  the  omissions  in  the  first  two  causes.  On  a  day  subsequent  to  the 
entry  of  this  last  judgment,  the  attorney  in  the  first  two  causes  consented  that  the 
derk  re  enter  the  first  two  named  judgments  by  making  the  proper  indorsements 
Ac. ;  to  perfoct  the  same  regularly — ^which  waa  done — making  them  subsequent  in 
antry  and  lien  to  the  judgment  first  regularly  entered.  On  a  motion  in  behalf  of 
the  plaintifib  in  the  two  causes  first  mentioned  for  an  order  requiring  the  derk  to 
indorse  on  the  statements  as  of  the  time  they  were  originaXly  fited^  and  that  the  judg- 
ments be  entered  in  the  judgment  book  and  docketed  as  of  the  same  day ;  the  order 
was  granted,  and  the  re-eniry  vacated.  (Clark  agt. BerryhW^  4  How.  16 ;  Me  Holmes 
and  Diabrow's  Praciiee,  166.) 


Chaptek  IV. — Offers  of  the  defendant  to  compromise  the  whole  or 

apart  of  the  ojction. 

Section  385.  Defendant  mxiy  serve  offer  to  compromise^  and  the 

proceedings  thereon. 

386.  Defendant  may  offer  to  liquidate  damages  condi- 

tionally. 

387.  Uffect  of  acceptance  or  refusal  of  offer. 

§  385.  Defendant  may  serve  offer  to  compromise,  and  the  pro- 
ceedings  iliereon. 

The  defendant  may  at  any  time  before  the  trial  or  verdict, 
serve  upon  the  plaintiff  an  offer  in  writing  to  allow  judgment  to 
be  taken  against  him,  for  the  sum  or  property,  or  to  the  effect 
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therein  specified  with  costs.  If  the  plaintiff  accept  the  offer, 
and  give  notice  thereof  in  writing  within  ten  days,  he  may  file 
the  summons,  complaint  and  offer,  with  an  affidavit  of  notice  of 
acceptance,  and  the  clerk  must  thereupon  enter  judgment  ac- 
cordingly. K  the  notice  of  acceptance  be  not  given,  the  offer  is 
to  be  deomed  withdrawn,  and  cannot  be  given  in  evidence,  and 
if  the  plaintiff  fisiil  to  obtain  a  more  favorable  judgment,  he  can- 
not recover  costs,  but  must  pay  the  defendant's  costs,  from  tiie 

time  of  the  offer. 

When  court  ivill  not  make  an  order- to  satisfy  claim 
admitted  to  be  Jutt.-^Though  the  answ^er  of  the  defendant  admit  part  of 
the  plaintiflTs  claim  to  be  just,  the  court  will  not  make  an  order  upon  him  to  satisfj 
it  under  aection  244  of  the  Code,  when  it  appears  that  before  answering  he  made  to 
the  plaintiff  a  written  offer  allowing  the  latter  to  take  judgment  for  the  part  of  the 
claim  so  admitted.  When  the  mode  of  enforcing  such  an  order  is  unsettled,  the 
court  will  leave  the  pUintiff  to  his  ordinary  and  ascertained  remedy.  {Smith  agt. 
Olsen,  4  Sand,  111.) 

One  partner  cannot  bind  anotlier  witliout  lii«  antlior* 
itj^  to  an  offer  of  Judgment* — Where  partners  are  sued  together,  one 
has  no  power  to  make  an  offer,  on  behalf  of  himself  and  his  copartner,  that  the  plain- 
tiff may  take  judgment  under  the  Code:  without  some  eyidencefrom  which  it  may 
be  inferred  that  his  copartner  authorized  him  to  make  the  offer,  or  assented  to  it. 
Where  an  attorney  appears  for  both,  and  there  is  no  contrivance  in  employing  him 
to  appear,  his  appearaaoe  on  the  record  may  make  the  judgment  regular.  {Binney 
agt  Le  Oalf  19  Barb.  693.)  One  partner  cannot,  against  the  explicit  objections  and 
known  wishes  of  his  copartner,  confess  a  judgment  in  feivor  of  a  partnership  creditor, 
in  the  name  of  the  firm,  that  will  bind  his  copartner,  or  partnerehip  property.  The 
principle  is  analogous  to  an  assignment  by  one  partner,  to  a  trustee,  for  the  benefit 
of  creditors;  which  operates  as  a  fraud  on  the  right  of  the  copartner  to  participate 
in  the  distribution  of  the  partnership  funds  and  effects  among  the  creditors.  Be- 
sides, one  partner  has  no  atUhoriiy,  express  or  implied,  to  confess  judgment  under 
such  circumstances.  {Eversan  agt  Gehrman,  10  Bow,  301.)  One  copartner,  where 
all  are  served  with  process,  has  no  authority  to  confess  judgment  for  his  oodefend- 
ants.  The  implied  im^ency  resulting  from  the  relation  of  the  parties  does  not  ex- 
tend to  an  act  like  that  He  can  only  bind  himself.  (Bridenbecker  agt.  Masonj  16 
Row.  203.)  On  no  ground  can  an  assignment  of  all  the  property  of  the  firm,  for  the 
benefit  of  creditors,  creating  a  trust  and  giving  preferences^  be  sustained,  when  made 
by  a  portion  of  the  members  of  a  partnership,  without  the  concurrence  and  consent 
of  the  other  acting  partners.    {Pettee  agt  Orser^  18  How.  442.) 

One  Joint  debtor  may  under  an  offer  bind  Joint  or  pari- 
nertliip  property. — Where  the  action  is  upon  contract  against  joint  debtors 
—copartners  in  business — ^the  plaintiff  may  serve  process  upon  one  only,  and  pro- 
ceed and  take  judgment  against  the  defendant  served,  unless  the  court  interpose ; 
and  may  also  enter  judgment  against  aU  the  defendants  thus  jointly  indebted,  so  far 
only  as  that  it  may  be  enforced  against  the  joint  property  of  all,  and  the  separate 
property  of  the  defendant  served.''  {Code,  g  136,  sub.  1.)  The  offer  to  take  judg- 
ment, authorized  by  the  385th  section  of  the  Code,  is  in  substance  and  effect  a  cog- 
novit^ as  formeriy  allowed  under  the  Revised  Statutes,  and  should  be  governed  by 
the  same  rules.  Consequently,  one  defendant,  a  joint  debtor,  served  with  process, 
may,  by  an  offer  under  section  385,  bind  his  co-defendant  not  served,  as  to  joint 
property.  Such  a  judgment  may  be  "  enforced  i^ainst  the  joint  property  of  all,  and 
the  separate  property  of  the  defendant  served."  (g  136,  sub.  1.)  The  term  "  en- 
forced "  is  undoubtedly  used  to  embrace  all  the  legal  means  of  collecting  a  judgment, 
including  "  proceedings  supplementary  to  execution,"  which  are  as  much  a  mode  of 
enforcing  a  judgment  as  the  execution  itself  {Emery  agt  JBmery^  9  How.  130.) 
Where  process  has  been  served  on  both  defendants,  joint  debtors,  an  attorney  em- 
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ployed  by  one  of  them  is  not  authorized  to  appear  for  both  and  aDow  jadgmeni  to 
be  taken  by  an  offer  under  section  385  against  both  defendants.  Where,  howeyer, 
a  defendant  has  been  regularly  brought  into  court  by  process,  and  an  attomej  of 
the  court  appears  for  him,  his  acts  are  valid  and  binding  upon  the  party  until  he  is 
superseded,  unless  collusion  is  shown,  and  the  remedy  of  the  party  is  against  the 
attorney  for  appearing  and  acting  in  his  name  without  authority.  Where  it  appears 
that  the  attorney  is  irresponsible,  the  court,  in  order  to  protect  the  defendant  in  case 
he  swears  to  merits,  will  let  him  in  to  defend,  allowing  the  judgment  to  stand  aa  se- 
curity. (Blodgti  agt.  CoMin,  9  Hew.  443 ;  M0  Lipman  agt  JoeUwi,  V  C.  R.  K  S. 
161 ;  Bridenhicker  agt  Mason,  16  How.  203 ;  Pettte  agt.  Omt,  18  H<nB.  442.) 

Wben  plaintiff  entilied  to  full  costs,  wliere  he  recovers 
lesN  titan  defendant's  offer* — Where  the  plaintiff  failed  to  obtain  a  mors 
favorable  judgment  in  amount  than  was  offered  by  defendant,  under  section  385— 
but  on  the  trial  extinguished  a  set-off  of  the  defendant,  which,  with  the  verdict, 
exceeded  the  defendant's  offer.  Hdd,  thht  the  plaintiff  was  entitled  to  fnU  cosit. 
(Buggies  agt.  Fogg,  7  How.  324.) 

Wlien  defendant  must  make  fits  offer.— Under  the  385tfa  sec- 
tion of  the  Code,  a  plaintiff  has,  in  all  casts  of  an  offer  of  judgment  by  the  defend- 
ants, ten  days  to  elect,  whether  he  will  accept  it  or  proceed  to  trial.  If  a  defendant 
desires  to  avail  himself  of  the  provisions  of  this  section  he  must  make  his  offer  at 
such  time  that  the  plaintiff  may  also  have  the  full  benefit  of  the  section ;  and  if  it  is 
served  so  late  that  the  cause  is  reached  and  tried  before  the  expiration  of  the  ten 
days,  tfie  rights  of  the  parties  are  in  all  respects  as  if  no  offer  had  been  made. 
(Pomeroy  agt  Hulin,  7  How.  161.)  An  offer  in  writing  under  sedion  385  of  the 
Code,  that  the  plaintiff  may  take  judgment,  Ac,  amounts  to  a  written  sHptdaiion  on 
the  part  of  the  defendant;  and  precludes  him  from  taking  any  steps  in  the  cause 
until  the  ten  days  expires,  or  the  written  notice  of  plaintiff's  acceptance  is  served. 
And  this  notice  of  an  election  on  the  part  of  the  plaintiff  cannot  be  made  hjparolt 
so  as  to  deprive  him  of  the  benefit  of  the  ten  days.  ( Walker  agt.  Johnson,  8  How. 
JPr.  R.  240.) 

Wlien  plaintiff  accepts  offer  under  fSO,  defendant  enti- 
tled to  costs. — In  an  action  upon  contract,  at  issue,  and  noticed  for  trial,  the 
plaintiff  accepts  the  offer  of  the  defendant  to  allow  judgment  to  be  taken  against  him 
for  $49.50,  who  is  entitled  to  costs  t  The  defendant  {Johnson  agt.  Sagar,  10  How. 
652.)  And  a  defendant  against  whom  a  judgment  is  obtained  for  a  less  amount 
than  he  offered  in  writing,  to  allow  judgment  to  be  taken  against  him,  under  sec- 
tion 385,  ia  entitled  to  costs  against  the  plaintiff,  flrom  the  time  of  the  offer.  Such 
defendant  is  not  entitled  to  an  extra  allowance,  under  sections  308,  309.  (JTXetf 
agt.  Avery,  4  How.  441.) 

Ho\¥  offer  must  l>e  made,  and  its  effect. — An  offer,  under  sec- 
tion 385  of  the  Code,  that  a  plaintiff  may  take  judgment  for  a  sum  named,  must 
expressly  state  that  it  be  taken  with  costs ;  otherwise,  where  plaintiff  recovers  a 
sufficient  sum  to  carry  costs,  he  will  be  entitled  to  them,  although  less  than  the 
offer.  {Ranney  agt  Russell,  3  Huer,  689.)  An  offer  made  by  a  defendant  under 
section  385  of  the  Code  (to  take  judgment,)  should  be  so  distinctly  and  openly  made 
that  there  should  be  no  doubt  or  misunderstanding  about  it.  This  offer  cannot  be 
used  as  evidence,  so  the  defendant  cannot  be  subject  to  a  recovery  against  him, 
unlesii  it  is  accepted  by  the  plaintiff.  But  the  offer  is  to  be  used  as  in  the  nature  of  a 
pleading,  requiring  a  copy  of  it  to  be  given  to  the  court  or  referee,  on  the  trial, 
with  the  summons  and  pleadings,  to  constantly  admonish  the  plaintiff  to  stop  the 
litigation ;  and  that  the  court  or  referee,  when  there  is  a  discretion  in  respect  to 
costs,  may  act  intelligently  in  regard  to  that  question.  {Post  agt  New-  York  Cenlral 
RR.  Co.,  12  How.  652 ;  see  lAppmann  agt  Pdersberger,  18  How.  270.)  If  a  plaintiff 
amend  his  complaint,  in  order  to  fortify  his  case  against  the  legal  effect  of  an  offer 
of  judgment  made  under  section  385  of  the  Code,  even  to  the  requiring  a  new  an- 
swer, l)e  cannot  thus  exonerjite  himself  from  the  payment  of  the  defendant's  oosls, 
if  in  the  event  he  fails  to  recover  a  more  favorable  judgment  than  that  offered.  R 
seems,  that  the  offer  may  be  made  before  service  of  the  complaint  Ajid  any  amend- 
ment the  plaintiff  may  see  fit  to  make,  cannot  deprive  the  defendant  of  the  benefit 
of  his  offer,  where  the  plaintiff  fails  to  recover  a  more  favorable  judgment  {KiMs 
agt.  Seeber,  10  How,  2 TO.)    The  plaintiff  brought  his  action  upon  a  promissoiy  note 
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made  bj  the  defendant  fbr  $449.70,  and  transferred  by  the  payee  to  the  plaintiff, 
who  claimed  jadgment  for  the  full  amount  The  defendant  put  in  his  answer,  set- 
ting up,  amoDg  other  things,  two  counter  claims  and  set-offs  of  two  notes,  made  by 
the  payee  to  the  defendant,  one  for  $135,  and  the  other  for  $200.  At  the  time  of 
.the  service  of  the  answer,  the  defendant's  attorney  served  upon  the  plaintiff's  attor- 
ney an  offer  in  writing,  as  follows :  (Title  of  the  cause.)  "  Sir,  take  notice  that  the 
defendant  hereby  offers  to  allow  the  plaintiff  in  this  action  to  take  judgment  against 
him,  for  the  amount  claimed  in  the  summons  and  complaint,  leas  the  amount  of  the 
two  notes  of  Joseph  West&ll,  set  up  in  the  third  and  fourth  defences  in  the  answer, 
and  for  costs  and  disbursements."  Held^  that  this  offer  was  sufficient  It  was  uot 
necessary  that  it  should  have  been  made  for  a  aiptcifiA  sum.  The  balance  for  which 
the  plaintiff  would  have  been  entitled  to  enter  judgment  could  have  been  easily 
ascertained  by  the  clerk,  upon  a  computation  of  interest  accrued  on  the  respective 
notes.  In  most  cases  where  a  precise  sum  is  named  in  the  offer,  it  would  be  neces- 
sary, before  entering  judgment,  to  have  a  computation  of  interest  thereon  by  the 
clerk.  {BumeU  agt.  WestfaU,  16  Blow.  420;  see  Schneider  agt.  Jacobi^  1  Duer,  694; 
Holmes  it  Disbrow^s  Practice^  165.) 

To  \¥hat  cases  this  section  applies. — A  judgment  upon  a  written 
offer  of  the  defendant  under  section  386  of  the  Code,  although  within  the  terms,  is 
not  within  the  spirit  of  section  218,  and  may  be  entered  without  the  direction  of 
a  judge  of  the  court  That  mode  of  obtaining  judgment  may  be  pursued  in  all  cases 
where  the  parties  choose  to  resort  to  it  A  debtor  may  give  a  preference  to  a 
creditor,  although  he  has  agreed  with  another  creditor  not  to  do  so,  and  for  that 
purpose  may  embrace  in  a  single  note,  payable  immediately,  debts  due  and  to  be- 
come due,  and  liabilities  for  him,  and  allow  a  judgment  to  be  taken  against  him  for 
the  amount  of  the  new  note.  A  judgment  sbotdd  not  be  set  aside  on  motion  as 
fraudulent,  except  in  a  clear  case,  one  free  from  any  reasonable  doubt.  {HiXL  agt. 
Northrop^  9  How.  626.) 

§  386.  Defendant  may  offer  to  liquidoie  damages  condiiionally. 

In  an  action  arising  on  contract,  the  defendant  may,  with  his 
answer,  serve  upon  the  plaintiff  an  offer  in  writing,  that  if  he 
fail  in  his  defence,  the  damages  be  assessed  at  a  specified  sum ; 
and  if  the  plaintiff  signify  his  acceptance  thereof  in  writing, 
with  or  before  the  notice  of  trial,  and  on  the  trial  have  a  ver 
diet,  the  damages  shall  be  assessed  accordingly. 

See  Holmes  ds  Disbrow^s  Praclice^  170. 

§  387.  Effect  of  acceptance  or  refusal  of  offer. 

If  the  plaintiff  do  not  accept  the  offer,  he  shall  prove  his 
damages,  as  if  it  had  not  been  made,  and  shall  not  be  permitted 
to  give  it  in  evidence.  And  if  the  damages  assessed  in  his  favor 
shall  not  exceed  the  sum  mentioned  in  the  offer,  the  defendant . 
shall  recover  his  expenses,  incurred  in  consequence  of  any 
necessary  preparation  or  defence  in  respect  to  the  question  of 
damages.     Such  expense  shall  be  ascertained  at  the  trial. 

Can  a  tender  be  made  except  in  the  form  of  an  offer  ? 

Whether  a  tender  can  now  be  made  after  suit  brought,  except  in  the  form  of  an  offer 
to  allow  judgment,  is  very  doubtful  It  certunly  cannot  in  an  equity  suit.  There- 
fore, where  the  defendant,  after  service  of  the  complaint  in  a  foreclosure  suit,  claim- 
ing the  whole  principal  (not  due)  and  interest,  on  default  of  payment  of  interest, 
paid  the  amount  of  interest  due,  into  court  upon  an  ez  parte  order,  (similar  to  the 
old  practice;)  held,  that  h*  had  mistaken  the  practice.    He  should  have  offered  to 
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pay  the  interest  ftceraed,  and  upon  its  leAual,  and  a  reaaonable  excase  for  the  de> 
fkvatj  have  obtained  an  order  to  stay  aU  proceedings  till  a  further  default,  if  anj 
ahoald  accrue.    (Thurston  agt  Marshy  14  How,  672.) 

Costs  after  offer  or  tender* — ^In  an  action  for  the  recovery  of  monej, 
where  an  attachment  has  been  issued,  the  plaintiff  is  not  entitled  to  recover  ao 
extra  allowance  upon  his  demand,  under  section  308  of  the  Code,  where  the  defend- 
ant has,  before  judgment,  tendered  the  amount  of  damages  and  costs-  hen  due  the 
plaintiffl  It  is  only  upon  the  recovery  of  judgment  that  the  plaintiff  is  allowed  an 
additional  per  centage.  And  where  the  defendant,  in  an  action  of  ib\s  kind,  has 
made  a  tender  before  judgment,  the  plaintiff  cannot  proceed  to  jttdgment  so  ae  to 
entitle  himself  to  such  extra  allowance.  [PraU  agt  Oonkey,  16  Bow.  27.)  In  an 
action  for  the  foreclosure  of  a  mortgage,  (or  any  equity  cases,)  where  tender  is  made 
before  judgment,  if  the  parties  do  not  voluntarily  adjust  the  costs,  either  party  may 
apply  to  the  court  for  that  purpose.  If  ooets  are  allowed  to  the  plaintiff  without 
entry  of  judgment,  the  items  and  amount  are  to  be  governed  by  section  307.  If 
the  court  shall  be  of  opinion  that  the  circumstances  of  the  ease  demand  it,  the 
plaintiff  may  be  permitted  to  take  judgment  notwithstanding  the  tender,  and  thus 
become  entitled  to  the  additional  allowance  under  section  308 ;  or  if  the  equities  of 
the  case  demand  it,  the  court  may  refuse  costs  to  the  plamtiff;  or  even  award  them 
to  the  defendant  This  course  preserves  the  discretion  of  the  court  as  to  the  allow- 
ance of  costs  in  equity  cases,  in  its  full  vigor,  leaving  it  to  be  exercised  consistently 
with  the  equities  of  each  case.  {Tlie  case  of  PraU  agt  Conkey,  16  How,  27,  hM  to 
apply  eaockmvely  to  actions  ai  law.)    (Pratt  agt  BamMi^  1€  How.  69.) 


Chapteb  V. — Admission  or  inspection  of  writings. 

Section  888.  A  party  may  be  required  to  admit  a  paper  to  be 

genuine,  or  pay  expense  of  proving  it  Inspeo 
turn  and  copy  of  books,  papers  and  documents, 
how  obtained, 

§  888.  A  party  may  be  required  to  admit  a  paper  to  be  genuine, 
or  pay  expense  of  proving  it.  Inspection  and  copy  of  boohs,  papers 
and  documents,  how  obtained. 

Either  party  may  exhibit  to  the  other,  or  to  hi8  attorney,  at 
any  time  before  the  trial,  any  paper,  material  to  the  action,  and 
request  an  admission  in  writing  of  its  genuineness.  If  the  ad- 
verse party  or  his  attorney  fail  to  give  the  admission,  within 
four  days  after  the  request,  and  if  the  party  exhibiting  the  pa- 
per be  afterwards  put  to  expense  in  order  to  prove  its  genuine- 
ness, and  the  same  be  finally  proved  or  admitted  on  the  trial, 
such  expense  to  be  ascertained  at  the  trial,  shall  be  paid  by  the 
party  refusing  the  admission ;  unless  it  appear  to  the  satisfaction 
of  the  court  that  there  were  good  reasons  for  the  refusal.  The 
court  before  which  an  action  is  pending,  or  a  judge  or  justice 
thereof^  may  in  their  discretion,  and  upon  due  notice,  order 
either  party  to  give  to  the  other,  within  a  specified  time,  an  in- 
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spection  and  copy,  or  permission  to  take  a  copy  of  any  books, 
papers  and  documents  in  his  possession,  or  under  his  control, 
containing  evidence  relating  to  the  merits  of  the  action,  or  the 
defence  therein.  If  compliance  with  the  order  be  refused,  tVe 
court,  on  motion,  may  exclude  the  paper  from  being  given  in 

evidence,  or  punish  the  party  refusing,  or  both. 

This  section  Is  auxiliary  to  tlie  Revised  Statutes. — ^The  su- 
preme court  is  authorized  by  the  Revised  Statutes  to  compel  a  defendant  in  a  suit 
pending  therein,  to  make  disoovery  of  books,  papers  and  documents  in  his  posses- 
sion or  power  relating  to  the  merits  thereof,  and  which  are  necessary  to  the  plaintiff 
to  enable  him  to  prepare  for  the  trial.  The  388th  section  of  the  Code  is  not  a  sub- 
stitute for  the  proYisions  of  the  Revised  Statutes,  but  is  auxiliary  thereto.  (Gould 
agt.  McCariy^  I  Kem^  575 ;  and  see  to  the  same  effect  SianUm  agt.  Ddaware  Mutual 
Ins.  Go.j  2  Sand.  661.)  It  is  now  well  settled,  that  a  party  desirous  of  having  a 
discovery  of  books,  papers,  Ac.^  relating  to  the  merits  of  a  suit,  may  conform  his  pro- 
ceedings to  the  provisions  of  the  Revised  Statutes,  (2  R.  S.  199,)  or  of  the  Code, 
{%  388,)  according  to  his  own  taste.  {See  1  Kern,  675.)  (Davis  agt.  Dunham,  13 
How.  425;  and  see  McAUister  agt.  Pond,  15  How.  299.) 

Provisions  in  tlie  Revised  Statutes.— Tlie  supreme  court  shall 
have  power,  in  such  cases  as  shall  be  deemed  proper,  to  compel  any  party  to  a  suit 
pending  therein  to  produce  and  discover  books,  papers  and  documents,  in  his  pos- 
session or  power,  relating  to  the  merits  of  any  such  suit,  or  of  any  defence  therein. 
(9  Wend.  458;  1  Kern.  575;  13  How.  425;  8  id.  89.)  The  court  shall  by  general 
rules  prescribe  the  cases  in  which  such  discovery  may  be  compelled,  and  the  pro- 
ceedings for  that  purpose,  where  the  same  are  not  herein  provided ;  and  therein  the 
court  shall  be  governed  by  the  principles  and  practice  of  the  court  of  chancery  in 
compelling  disoovery,  except  that  the  costs  of  such  proceedings  shall  always  be 
awarded  in  the  discretion  of  the  court.  (I  Kern.  575 ;  13  How.  425 ;  S  id.  89.)  To 
entitle  a  party  to  any  such  discovery,  he  shall  present  a  petition,  verified  by  oath, 
to  the  court,  or  to  any  justice  thereof,  or  to  any  circuit  judge  in  vacation,  upon 
which  an  order  may  be  granted  by  the  court  or  such  officer,  for  the  discovery  sought, 
or  that  the  party  against  whom  the  same  is  sought  should  show  cause  why  the 
prayer  of  such  petition  should  not  be  granted.  (I  Kern,  575 ;  13  How.  425 ;  8 
id.  89.)  Every  such  order  may  be  vacated  by  the  officer  granting  the  same 
or  by  the  court :  1.  Upon  satisfactory  evidence  that  it  ought  not  to  have 
been  granted.  2.  Upon  the  discovery  sought  being  made.  3.  Upon  the  party 
required  to  make  the  discovery  denying  on  oath  the  possession  or  control 
of  the  books,  papers  or  documents  ordered  to  be  produced.  The  court  shall 
provide  by  general  rules  for  the  staying  of  the  proceedings  of  any  party  against 
whom  such  discovery  shall  have  been  ordered,  either  by  the  court  or  by  an 
officer,  until  the  same  shall  have  been  complied  with  or  vacated.  In  case  of  the 
party  refusing  or  neglecting  to  obey  such  order  for  a  discovery,  within  such  time  as 
the  court  shall  deem  reasonable,  the  court  may  non-suit  him,  or  may  strike  out  any 
plea  or  notice  he  may  have  given,  or  may  debar  him  from  any  particular  defence  in 
relation  to  which  such  disoovery  was  sought ;  and  the  power  of  the  court  to  compel 
such  discovery  shall  be  confined  to  the  remedies  herein  provided,  and  shall  not  ex- 
tend to  authorize  any  other  proceedings  against  the  person  or  property  of  the  party 
so  refusing  or  neglecting.  (1  Kern.  575 ;  13  How.  425 ;  8  id.  89.)  The  books,  papers 
and  documents,  produced  under  any  order  made  in  pursuance  of  the  preceding  sec- 
tions, shall  have  the  same  effect,  when  used  by  the  party  requiring  them,  as  if  pro- 
duced upon  notice,  according  to  the  practice  of  the  court.  (3  Revised  Statutes,  6  ed., 
p.  293,  §§  60  to  66  indusive.) 

Under  nrfiat  eircnmstances  and  to  wliat  extent  and  in 
wliat  manner  tlie  court  will  require  a  discovery* — Applica- 
tions to  compel  a  discovery,  or  that  an  inspection  and  copy  of  books,  papers  and 
documents  be  given,  are  beiooming  quite  numerous.  It  is  important  that  the  views 
which  govern  the  action  of  the  court  in  these  prooeedings  should  be  distinctly 
stated,  in  order  thai  the  cases  in  which  a  discovery  may  be  made,  and  the  manner 
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in  which  it  will  be  ordered  to  be  made,  maj  be  understood.    This  court  does  not 
consider  that  the  provisions  of  the  Revised  Statutes  in  relation  to  a  dlscoveTT-  of 
books,  papers,  kc,  have  been  superseded  by  section  388  (§§  341  and  342)  of  the 
Code,  but  that  the  two  STstems  maj  stand  together,  as  not  being  inconsistent  with 
each  other,  either  as  to  the  mode  of  making  a  discovery,  or  the  powers  of  the  court, 
if  a  discovery  be  refused.    If  a  party  applies  under  the  Revised  Statutes,  and  makes 
a  case  provided  for  by  them  and  the  rules  made  under  them,  he  has  a  right  to  a  dis- 
covery.   The  court  will  exercise  its  discretion  in  specifying  the  manner  in  which  it 
is  to  be  made.    In  ordinary  cases,  and  unless  indispensable  to  protect  the  rights  of 
the  party  applying,  it  will  not  order  an  inspection  to  be  given,  or  a  deposit  to  be 
made.    Sworn  copies  of  books,  entries,  or  of  papers  and  documents,  to  the  diaoov- 
ery  of  which  the  applicant  shows  a  right,  will  be  ordered  to  be  furnished.    Enough 
must  be  stated  to  justify  a  presumption  that  entries,,  papers,  or  documents  relating 
to  a  specified  subject  matter  exist,  are  in  the  possession  or  control  of  the  other  party, 
and  that  they  will  tend  to  establish  some  daUn  or  defence  of  the  party  asking  for 
the  discovery ;  and  that  they  are  not  in  his  possession  or  under  his  control.     (RvU 
15,  Supreme  Court.)    If,  in  answer  to  the  order,  the  opposite  party  denies  fully  and 
explicitly  that  there  are  any  such  entries,  books  or  papers  under  his  control,  that  is 
an  end  of  the  application.     He  cannot  be  subjected  to  a  fishing  examination  or  in- 
vestigation^  with  a  view  to  ascertain  the  fact,  whether  he  has  or  has  not  books, 
papers  or  documents,  which  may  contain  evidence  relating  to  the  merits  of  the 
action,  or  of  the  defence,  unless  he  is  examined  as  a  witness,  so  that  his  deposition 
•may  be  made  evidence  as  well  for  as  against  him  {Code,  §  389  [§  349]).    The  Re- 
vised Statutes  enacted  thi(t  the  supreme  court  in  prescribing,  by  general  rules^  the 
cases  in  which  such  discovery  may  be  compelled  and  the  proceedings  for  that  pur- 
pose, where  the  statute  had  not  regulated  the  same,  should  "be  governed  by  the 
principles  and  practice  of  the  court  of  chancery  in  compelling  discovery,  except 
that  the  costs  of  such  proceedings  shall  be  always  awarded  in  the  discretion  of  the 
court "  (2  B.  S.  199,  §  31  [§  22]).    According  to  the  practice  of  the  court  of  chan- 
cery it  was  necessary  to  set  forth  in  the  bill  the  particulars  of  which  the  discovery 
was  sought    The  opposite  party  was  not  required  to  answer  vague  and  loose  sur- 
mises.   An  averment  that  the  matters  as  to  which  a  discovery  was  sought  were 
material  to  the  defence,  was  not  sufficient    It  was  requisite  to  so  state  the  case, 
that  the  court  could  see  how  they  might  be  material  on  the  trial  of  the  suit  at  law. 
As  soon  as  the  answer  was  perfected  the  defendant  might  move  for  costs,  and  to 
dissolve  any  injunction  that  had  been  granted,  staying  proceedings  at  law  until  the 
disoovery  was  made.    It  was  almost  a  matter  of  course  to  grant  both  motions,  unless 
before  the  bill  was  filed  he  had  been  applied  to  for  the  discovery  and  had  ref\i8ed  to 
make  it,  in  which  case  costs  were  not  allowed  to  him  (2  Barb.  CK  Pr.  106,  111, 
115).    The  practice  in  case  of  applications  under  the  Revised  Statutes  is  deemed  to 
be  well  settled  (18  TTemi  629;  2  Satid,  S.  C.  H.  662).    The  applicant  must  state 
the  particulars  of  which  a  discovery  is  sought,  and  enough  to  satisfy  the  court  that 
it  is  in  the  power  of  the  opposite  party  to  furnish  it,  and  that  it  is  material  for  the 
support  of  the  claim  or  defence  of  the  applicant  that  it  should  be  made.  If  the  party 
answer  distinctly  and  unevasively,  that  as  to  all  or  any  of  the  papers  or  documents 
or  entries,  of  which  a  discovery  is  sought,  that  there  are  no  such  papers  or  docu- 
ments in  his  possession  or  under  his  control,  and  that  there  are  no  entries  relating 
to  the  specified  subject  matter,  or  except  such  as  he  has  famished  copies  of,  the 
applicant  must  abide  by  the  answer  so  far  as  the  proceedings  for  a  discovery  are 
concerned.    If  dissatisfied  with  the  result  of  the  proceedings,  he  must  examine  him 
as  a  witness,  or  rely  on  such  other  evidence  as  he  may  be  able  to  command.    He 
has  no  right  to  have  a  general  inquisitorial  examination  of  aU  the  books,  papers  and 
documents  of  his  adversary,  with  a  view  to  ascertain  if  perchance  something  can- 
not be  found  which  will  possibly  aid  him.    The  order  appealed  from  appoints  a 
referee  to  ascertain  and  report  whether  the  order  of  January  10,  1853,  has  been 
fully  complied  with,  and  to  that  end  purports  to  give  him  power  "  to  examine  and 
personally  inspect  all  the  books,  papers  and  documents  "  now  or  heretofore  in  the 
possession  or  under  the  control  of  the  defendants  "  containing  entries  or  statements 
in  reference  to  the  disoovery,"  and  to  examine  witnesses  in  relation  to  such  books, 
papers  and  documents,  to  pro7e  their  existence  or  identity,  and  to  compel  sudi 
books  and  papers  to  be  produced  and  subjected  to  his  personal  examination.    We 
are  satisfied  that  the  court  has  no  right,  under  the  rules  adopted,  to  execute  the 
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power  conferred  by  the  Reyiaed  Statutes,  or  under  the  Code,  to  direct  &  discovery  to 
be  made  in  the  manner  directed  by  the  order  of  the  9th  of  April,  or  such  pioceed- 
ings  as  are  provided  for  in  that  order  to  ascertain  whether  an  order  directing  a  dis- 
covery has  been  fully  complied  with.  If  rules  14,  15, 16  and  17,  are  to  be  regarded 
as  regulating  the  practice  in  applications  under  the  Revised  Statutes  only,  and  as 
having  no  reference  to  proceedings  under  section  388  of  the  Code,  then  a  discovery 
can  be  directed  to  be  made  in  only  one  of  the  modes  specified  in  rule  1 6.  The  Code 
(§  388)  authorizes  the  court  or  a  judge  thereof,  "  in  their  discretion,"  to  "  order 
either  party  to  give  to  the  other,  within  a  specified  time,  an  inspection  and  copy,  or 
permission  to  take  a  copy  of  any  books,  papers  and  documents  in  his  possession,  or 
under  his  control,  containing  evidence  relating  to  the  merits  of  the  action,  or  the 
defence  therein."  Giving  permission  to  take  a  copy,  is  necessarily  giving  power  to 
inspect,  as  a  copy  cannot  be  made  without  inspecting  the  book,  paper  or  document 
to  be  copied.  The  only  discretion  which  the  court  can  exercise,  under  this  section 
of  the  Code,  is  in  determining  whether  it  will  order  an  inspection  Uih^  given  at  all. 
If  it  grants  a  discovery  under  this  section,  it  has  no  discretion  in  directing  the  man- 
ner in  which  it  is  to  be  made.  An  inspection  is  to  be  given  at  all  events,  and  the 
only  alternatives  that  can  be  presented  to  the  party  against  whom  the  motion  is 
made  are,  to  either  give  a  copy,  or  submit  to  the  inconvenience  of  allowing  the 
petitioner  to  make  a  copy.  If  either  party  applies  under  the  Code,  he  should  be 
required  to  make  a  case  as  strong  and  urgent  as  is  deemed  necessary  to  entitle  him 
to  a  production  and  deposit  of  books,  papers  and  documents,  instead  of  sworn 
copies.  Neither  reason,  principle,  nor  pohcy  demands  that  a  party's  books  and  pa- 
pers, or  any  part  of  them,  should  be  submitted  to  the  inspection  of  his  adversary, 
when  the  court  would  not  order  them  to  be  deposited  in  order  that  they  might  be 
iaspected.  Such  an  order  should  be  made  only  in  those  cases  in  which  one  for  pro- . 
duction  and  deposit  would  be  granted,  unless  an  inspection  was- ordered  as  a  sub- 
stitute for  deposit,  on  the  sole  ground  that  a  deposit  and  production  would  be  a 
substantial  inconvenience  to  the  owner  of  the  books,  papers  and  documents,  and 
would  be  of  no  benefit  to  the  applicant  beyond  that  which  an  inspection  would 
confer.  Where  the  sworn  copies  Airnished  in  obedience  to  an  order  for  a  discovery 
indicate  that  the  discovery  may  not  be  complete,  it  is  proper  for  the  petitioner  to 
apply  for  a  further  order  based  on  the  return  and  previous  proceedings,  or  on  them 
and  f\irther  affidavits,  for  an  order  requiring  the  opposite  party  to  show  cause  at  a 
time  to  be  named  why  sworn  copies  should  not  be  ftirnished  of  such  other  entries, 
papers  or  documents  relating  to  the  points  as  to  which  a  discovery  had  been  ordered, 
as  the  return  and  other  papers  may  induce  the  court  to  believe  to  be  in  his  posses- 
sion or  control,  and  unless  the  possession  or  control  of  such  papers  and  documents, 
or  the  existence  of  such  entries  be  explicitly  and  unequivocally  denied,  a  peremp- 
tory order  would  be  granted.  The  return  made  in  this  case,  contains  among  other 
things  four  resolutions  passed  by  the  defendants  on  the  23d  of  March,  1840.  the 
first  two  of  which  would  seem  to  clearly  relate  to  the  Indiana  bonds.  The  third  is 
as  follows,  viz :  ^^  Resolved^  That  S.  Draper,  jun.,  and  others'  proposition  be  laid  on 
the  table."  The  immediately  preceding  and  succeeding  resolutions  imply  that  the 
proposition  related  to  the  same  bonds,  and  the  natural  inference  would  be  that  the 
proposition  was  in  writing.  It  may  be  that  the  cashier  in  the  return  sworn  to  by 
him,  intended  to  have  it  distinctly  understood  that  no  such  paper  could  be  found, 
and  it  is  possible  that  the  thought  of  searching  for  one  may  not  have  occurred  to 
him.  We  think  it  would  have  been  proper,  on  the  return  being  made,  to  have  ap- 
plied for  an  order  that  the  defendants  show  cause,  at  a  time  to  be  named,  why  a 
sworn  copy  of  that  "  proposition  "  should  not  be  furnished.  The  order  might  ^so 
have  included  .any  other  paper,  document,  book  or  entry,  relating  to  the  matters  as 
to  which  a  discovery  had  been  ordered,  whose  existence  was  shown  to  be  probable. 
In  answer  to  the  order  to  show  cause,  it  would  be  incumbent  on  the  defendants  to 
show  by  the  oaths  of  their  proper  officers,  that  no  such  paper,  document  or  entry 
existed,  or  if  the  existence  of  either  was  not  denied,  the  defendants  would  be  or- 
dered to  furnish  copies,  or  to  submit  to  the  consequences  of  disobedience.  We  think 
this  course  should  have  been  pursued  instead  of  making  the  order  appealed  from. 
The  proceedings  authorized  by  the  order,  we  do  not  think  warranted  by  the  rules 
adopted  by  the  supreme  court,  or  by  the  Code,  and  that  the  order  appealed  firom 
should  be  reversed,  without  prejudice  to  the  right  of  the  plaintiff  to  apply  for  an 
order  to  show  cause,  in  accordance  with  the  views  we  have  expressed.    We  think 
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it  proper  that  the  retain  ahoold  be  yerifled  as  well  by  the  president  as  by  the 
caabier.    Per  Bosworth,  J.    (Hoyi  t^  Amarican  Exchange  Bank,  8  Mow.  89.) 
Section  388  extends  only  to  inspection,  (which  implies  prodaction,)  and  a  oop^ ; 
and  not  to  diacovery.    The  act  14  and  16  Vict,  c.  99,  g  6,  giTes  poww  to  the  ooniti 
of  common  law,  &c.,  to  compel  a  party  to  allow  his  opponent  to  "  inspect  all  doca- 
ments  "  in  his  custody  or  control  relating  to  the  action,  and,  *'  if  necessary,  to  take 
examined  copies  of  the  same,"  &a,  in  all  eases  in  which,  previous  to  the  act,  "a 
diaoovery  might  have  been  obtained  by  filing  a  biU  or  by  any  other  proceeding  in  a 
court  of  equity."    And  it  was  held  that  the  courts  of  common  law  had  no  power 
to  compel  a  discovery,    {Bunt  agt  HtwiU,  1  Exehr.  336.)    The  English  statute  is  at 
least  as  comprehensive  as  section  388.    But  the  language  of  the  Revised  Statutes 
— "produce  and  discover," — is  apparently  broad  ecoQgh;  but  the  proceeding,  pai^ 
ticularly  as  prescribed  by  the  rules  of  the  court,  does  not  warrant  a  general  discov- 
ery.   And  there  is  nothing  in  Tbwnssnd  agt.  Launrence,  CI  Wend.  458,)  opposed  to 
this  view.    It  was  not  intended  that  the  proceeding  should  be  a  substitute  for  a  bin 
of  discovery  in  aid  of  a  party  in  a  suit  at  law,  which  was  then  allowed.    (Bourne 
agt.  Crtbb,  20  Wend.  682.)    The  party  can  now  be  examined  in  the  same  suit  And 
although  it  is  provided  that  he  shall  be  subject  to  the  same  rules  of  examination  as 
other  witnesses,  I  have  no  doubt  the  old  rules  in  relation  to  discovery  apply,  and  I 
think  a  mere  discovery,  properly  so  called,  as  to  books,  papers  and  documents^ 
should  be  in  no  other  way  than  on  examination  of  the  party.    "  There  is  a  mighty 
difference  between  simply  producing  an  instrument,  and  producing  it  in  answer  to  a 
bill  of  discovery,  where  the  defenduit  has  an  opportunity  of  accompanying  the  pro- 
duetion  with  a  statement  of  everything  which  la  necessary  to  protect  him  from 
consequences."    [Lord  Eldox  in  Ftinceae  of  WaJUa  agt  Earl  of  Liverpool,  1  StpansL 
120.)    This  proposition  is  self-evident    It  is  considered  irregular  to  permit  an  ad- 
versary to  call  for  an  isolated  lact    {Wmiam  a^.  Ilardm,  1  Barb.  Ck,  R  298; 
JeweU  agt.  Belden,  11  Paige,  918.)    There  is  no  provision  making  the  affidavit  of  the 
opposing  party,  on  a  motion  to  compel  discovery  under  the  Revised  Statutes,  or  the 
dkicovery  itself)  evidence  for  him.    The  proceeding  is  only  adapted  to  the  produc- 
tion of  specified  documents,  Ac    Under  the  former  equity  system,  by  a  bill  of  dis- 
covery a  full  discovery  could  have  been  required. .  And  the  court,  it  was  said,  might 
compel  a  disclosure  of  what  the  party  had  said  respecting  his  case ;  and  could  even 
wiiDg  his  conscience  to  disclose  his  belief — all  he  knows,  believes  and  thinks, 
respecting  his  own  case.    (Lord  BROuaHAK  in  BoUon  agt.  Corp.^of  Liveryool^  I  My. 
d;  k.  88 ;  and  in  Greenough  agt.  OaskeU,  id.  103.)    But  this  inquisitorial  power  was 
always  exorcised  according  to  certain  rules  for  the  protection  of  the  party,  as  well 
as  for  the  prosecution  of  truth,  justice  and  right,  and  the  party  calling  for  the  dis- 
closure had  first  to  make  out  a  oase  on  his  part,  and  would  not  be  indulged  in  a 
random,  fishing  inquiry.    (Lane  agt.  Stebbine^  9  Paige,  622;  Deas  agt  Hofrfrie,  2 
Barb.  G.  R.  443 ;  Nievoey  agt.  O'Hara,  1  Barb.  484.)    And  if  he  asked  for  the  pro- 
duction and  inspection  of  papers,  &c.,  it  must  have  been  upon  the  admission  in 
answer  sufficiently  describing  them,  and  admitting  the  defendant  had  the  sole  pos- 
session and  control ;  (1  Bcurb.  Ch.  Pr.  229 ;  Reynell  agt  Sprye,  8  Eng.  L.  and  E.  R. 
35;    Wataon  agt  Renvtick,  A^J.C.R.  383;  3  Dan.  Ch.  Pr.  2041;  Eager  agt  W^ 
well,  2  Paige,  359 ;  Hambrook  agt.  Smith,  9  Eng.  L.  and  E.  R.  226 ;)  and  not  by  a 
motion  upon  affidavits.   (Id. ;  BameU  agt.  ^0^20,  IJ.db  W!  227.)  The  papers  sought, 
as  a  general  rule,  must  have  been  relevant  to  the  case  of  the  party  calling  for  them, 
to  support  his  own  title,  and  he  must  have  had  an  interest  in  them,  and  they  must 
not  have  been  privileged.    (Kewkirk  agt  WiUeti,  2  J.  (Jo.  413 ;  Deas  agt  Barvie, 
aupra;  Lane  agt.  Stdhina,  supra;  Dias  agt.  Merle,  2  Paige,  494;   Van Kleek  agt 
Ref.  Dutch  Church,  6  Paige,  600;  S.  C,  20  Wend.  457;  Bolton  agt.  tCorp.  of  Liver- 
pool, supra;  Hunt  agt  Hewitt,  supra;  Combe  ag^.  Mayor,  dkc,  London,  I   T.  dk  C, 
C.  C,  631;  LUsweUin  agt  Baddy,  1  Hare,  527;   Greenlaw  agt  King,  1  Beav.  137; 
Kias  agt.  North  &  E.  R.  Co.,  3  My.  and  Or.  355;  Adams  agt  Fisher,  id.  526 ;  and 
see  Goodale  agt  LiiOe,  1  Sim.  K.  S.  163;  Whitbread  agt  Gumey,  1  T.  4k  C.  541; 
Beresford  agt  Driver,  1  Eng.  L.  &  E.  25;  PritcheU  agt.  Smart,  7  C.  B.  625 ;   Good- 
liff  agt  .FWfer,  14  if.  <fe  W.  41;  1  Hof.  Oh.  Pr.  310 ;  2  Barb.  Ch.  Pr.  510;  3  Dan. 
Ch.  Pr.,  chap.  XLL;  2  Fbnb.  489;  1  Phil  Evi.  437-8;  Star.  Eg.  PL  %  858.)    Upon 
whatever  statute  the  power  to  compel  a  discovery  now  rests,  the  same  principles 
that  govt)rned  its  exercise  before,  remain  in  full  force,  and  should  prevail,  except 
where  there  has  been  a  change  by  express  legislation.    It  has  been  decided  that 
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the  former  practice  in  rendering  an  account  is  not  abrogated.  (  Wiggins  agt  (roitf, 
4  Sand.  646.)  And  if  it  had  been,  the  remedy  by  examination,  under  the  strict 
rule  in  relation'  to  charging  and  discharging  a  party  by  his  own  oath,  is  sufficient. 
Per  Hand,  J.  {Brevoort  agt  Warner ,  8  How,  321;  see  Holmes  <fc  Disbrow^s  Prac- 
tice, 383  to  305.)  A  statement  in  a  petition  for  a  discovery  of  booka  and  papers^  which, 
in  aU  its  material  allegations,  is  capable  of  being  condeosed  into  a  sentence  like  this: 
We  believe  your  books  and  letters  will  help  our  defence,  and  if  they  do,  it  is  mate- 
rial for  us  that  you  should  show  them ;  is  too  vague  and  indefinite  to  grant  an  order 
of  discovery  upon.  (The  autJiorities  on  this  question  eacaminedf  and  ike  principles  d&- 
ducible  iherefrom  stated.)    (Pegram  agt.  Carson^  18  How,  619.) 

Poi¥er  of  the  superior  court,  IV.  ¥*,  to  require  tiie  pro- 
duction of  books,  papers,  &c. — The  power  of  the  court  to  require  the 
production  of  the  books  is  undombted.  The  statute  gives  the  court  the  power  to 
compel  any  party  to  a  suit,  to  produce  and  discover  books,  Ac.  The  next  section 
directs  the  court  to  prescribe,  by  general  rules,  the  cases  in  which  such  discovery 
may  be  compelled,  and  the  proeeedings  for  that  purpose.  And  the  sixteenth  rule  of 
the  supreme  court,  which  is  also,  by  statute,  the  rule  of  this  court,  framed  in  pur- 
suance of  this  direction,  provides  that  the  order  granting  the  discovery,  shall  specify 
the  mode  in  which  the  same  is  to  be  made,  which  may  be  either  by  requiring  the 
party  to  deliver  sworn  copies  of  the  matters  to  be  discovered,  or  by  requiriug  him 
to  produce  and  deposit  the  same  with  the  clerk  of  the  county  in  which  the  trial  is 
to  be  had,  unless  otherwise  directed  by  the  court  One  object  in  requiriug  the 
deposit  to  be  made  with  the  clork  of  the  county  in  which  the  trial  is  to  be  had, 
undoubtedly  is,  that  the  books  may  be  within  reach,  to  be  produced  on  the  trial,  if 
necessary.  The  same  object  wilt  be  effected  in  this  case,  by  requiring  the  defend- 
ant to  produce  them  on  the  day  of  trial,  and  deposit  them  with  the  clerk  of  this 
court,  to  remain  with  him  during  the  trial  of  the  cause ;  and  such  is  the  order  of 
the  court,  with  regard  to  the  books  mentioned  in  the  plaintiff's  notice.  Per  Mason, 
J.  (Moore  agt.  Pentz,  2  Sand.  663.)  This  position  in  reference  to  the  superior  court, 
N.  Y.,  is  expressly  affirmed  in  Gould  agt.  McCarty,  (1  Kern.  676.) 

Wiieu  the  order  may  be  made* — Such  discovery  may  be  had,  where 
one  party  desires  to  ascertain  what  documentary  evidence  his  adversary  holds  upon 
which  he  is  relying  to  stutain  himself  upon  t?ie  trial.  Ample  discretionary  power  is 
vested  in  the  court  to  enforce  obedience  to  any  order  it  may  make  for  such  discovery. 
(Powers  agt.  Elmendorf  4  How.  60.)  The  objection  to  the  discovery  sought  in  this 
case  is  that  an  issue  is  not  joined.  I  can  discover  nothing  in  the  Code  which  con- 
fines the  discovery  within  the  limits  claimed.  On  the  other  hand,  the  discovery  here 
sought  is  a  substitute  for  the  former  bill  of  discovery  in  equity  in  aid  of  an  action 
at  law,  and  such  bill  might  be  filed  at  any  time  after  the  action  at  law  was  com- 
menced, and  indeed  in  certain  cases,  namely,  whore  the  discovery  sought  was  in 
reference  to  whom  ought  to  be  parties,  even  before  suit  brought.  It  would  be 
clearly  improper  to  limit  the  discovery  under  the  present  beyond  what  it  was  under 
the  old  law.  unless  the  statute  plainly  requires  it.  Per  Edmonds,  J.  (MiUsr  agt 
Mather^  6  How.  160.)  Where  no  complaint  has  been  filed,  and  the  nature  of  the 
relief  sought  by  the  suit,  is  not  shown  by  the  affidavit,  the  merits  of  the  case  do  not 
appear,  and  the  court  in  its  discretion  should  not  compel  the  production  of  books 
and  papers.  (Keekr  agt  Dusenbury^  1  Duar,  660 ;  see  Mechanics*  Bank  agt  James, 
3  Code  R.  46.)  It  is  not  sufficient  for  a  party  to  say  that  he  thinks  a  discovery  is 
necessary.  He  must  show  how  and  why  it  is  necessary.  ( Wxlkie  agt.  Moore,  17  How. 
430.)  A  statement  in  a  petition  for  a  discovery  of  books  and  papers,  which,  in  all  its 
material  allegations,  is  capable  of  being  condensed  into  a  sentence  like  this :  We 
believe  your  books  and  letters  will  help  our  defence,  and  if  they  do,  it  is  material 
for  us  that  you  should  show  them ;  is  too  vague  and  indefinite  to  grant  an  order  of 
discovery  upon.  (The  authorities  on  this  question  excmiined,  and  the  principiUs  dedu- 
cible  iherefrom  stated.)    (Pegram  agt.  Chrson,  18  How.  619.) 

Referee  lias  no  power  to  make  an  order  of  discoTery*— 
A  referee  to  whom  all  the  issues  in  the  case  have  been  referred,  has  no  authority 
to  order  the  production  of  books  and  papers  by  either  party,  where  there  is  no  pro- 
vision to  that  effect  in  the  order  of  reference.  The  power  is  limited  to  the  court  or 
a  justice  thereof,  whether  under  the  Code  or  Revised  Statutes.  (Frazer  agt.  Phelps, 
3  Sand.  741.)  But  where  the  motion  is  made  pending  the  trial  before  a  referee,  the 
certificate  of  the  referee  tb»t  the  productio&  of  the  papers  is  necessary,  will  be 
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considered  by  the  court  as  pretomptiTely  Bufficient  to  warrant  the  court  in  maldng 
the  order.    {Id,) 

yiwut  contain  evidence  reiatinf  to  tlie  merits.— Whether  ap- 
plication be  made  under  the  Code  or  under  the  Reyised  Statutes,  in  either  case,  the 
party  who  asks  for  the  order  must  show,  to  the  satisfaction  of  the  court  or  officer, 
that  the  books  or  papers  which  he  seeks  to  have  produced  ocmicUn  evidence  relating 
to  the  merits  of  the  action.  And  the  16th  rule  requires  that  the  facts  and  circum- 
stances upon  which  the  discovery  is  claimed  should  be  set  forth  in  the  petition.  The 
statement  of  these  faces  and  circumstances  must  be  suffleient  to  satisfy  the  court  or 
officer  that  there  is  reason  to  believe  that  the  books,  Ac.,  which  the  party  seeks  to 
obtain,  do^  in  faci^  contain  material  evidence.  (Daoia  agt  Dunham,  13  Iloto.  425; 
and  see  JIfora  agt  MeCredy,  2  Boew.  669.) 

When  books  and  papers  in  possession  of  adverse  partf  • 

H  seems,  that  if  a  proper  case  for  discovery  should  be  made  by  affidavit  instead  of  a 
petition  (which  is  required  by  the  R.  S.)  an  order  should  be  granted;  and  that  it  is 
not  necessary  that  the  fact  should  be  made  to  appear  by  tiie  oath  of  the  party. 
They  may  be  shown  by  the  oath  of  any  other  person.  Kor  is  it  necessary  for  the 
party  to  swear  that  the  books,  ftc,  are  not  in  his  possession  or  under  his  control 
It  is  enough  for  him  to  show  that  they  are  in  the  possession  of  the  adverse  party. 
{Fkcchange  Batik  agt  Monteath,  4  How.  280.)  Where  a  discovery  is  sought  of  a 
paper,  stated  on  oath  to  have  been  delivered  to  the  adverse  party ;  to  excuse  him- 
self from  discovering  it,  ho  must  swear,  positively,  that  it  is  not  in  his  possession  or 
under  his  control;  or  must  state  facts,  which  with  his  denial  on  his  knowledge,  in- 
formation and  belief,  are  equivalent  to  a  positive  negation  on  oath.  (Southari  agt 
Ihoight,  2  Sand.  671.) 

Officers  of  corporations  not  bound  to  produce  book% 
dcCM  on  the  trial* — The  president  or  other  officer  of  a  corporation  which  is  a 
party  to  an  action,  is  not  bound  to  produce  on  the  trial,  the  books  and  papers  of 
the  corporation,  under  a  subpoena  duces  tecum,  issued  by  the  adverse  party.  Ho  has 
no  such  property  in  or  control  over  them  as  gives  the  right  or  makes  it  his  duty  to 
produce  them.  Their  proper  place  is  the  office,  in  which  the  business  is  transacted, 
to  which  they  relate.  The  proper  remedy  of  a  party,  who  is  eniitled  to  use  their 
oontents-as  evidence,  is  to  obtain  sworn  copies,  or  an  inspection  and  copy,  under 
the  Revised  Statutes,  or  the  Code.  {La  Farge  agt.  Tfie  La  Fargt  Fire  Itu.  Co.,  14 
JIow.  26.) 

VThen  tlie  discovery  will  be  required  by  the  testimony 
of  ivitnesses  on  tbe  trial* — On  an  application  by  the  plaintififs  for  a  dis- 
covery of  books  and  papers  belonging  to  the  defendants,  to  substantiate  the  questions 
at  issue  between  the  parties,  1st.  Whether  Greene  &  Mather,  as  agents  of  the  de- 
fendants, had  authority  to  make  the  note  upon  which  the  action  was  brought  ?  2d. 
To  prove  that  oertain  moneys  received  by  one  Olmsted,  a  former  agent  of  the  de- 
fendants, on  the  sale  of  certain  boats,  were  paid  over  by  him  to  the  defendants.  3d. 
That  the  defendants  had  paid  large  sums  of  money  in  and  about  the  defence  of  a  cei^ 
tain  suit  between  one  Jones  and  said  Olmsted,  as  agent  of  the  defendants — ^thenote 
upon  which  this  action  was  brought  being  given  in  settlement  of  that  suit  4th. 
That  said  Olmsted,  while  agent  of  the  defendants,  was  in  the  habit  of  making  notes, 
drafts,  &,Q,,  as  such  agent  with  the  authority  of  the  defendants,  and  which  notes, 
&C.,  were  uniformly  paid  by  them ;  and,  5th.  That  Oreene  &  Mather,  after  they 
succeeded  Olmsted  as  agents,  were  also  in  the  habit  of  making  notes  as  such  agents, 
which  were  paid  by  the  defendants,  and  also  that  the  note  in  question  was  entered 
in  the  books  of  the  defendants.  Held,  that  no  testimony  so  competent  to  prove 
these  facts,  as  that  of  Greene  k  Mather  and  Mr.  Olmsted — it  not  being  pretended 
that  their  testimony  was  not  available.  And  besides,  the  defendants  themselves 
were  competent  witnesses,  and  might  be  compelled,  by  subpoena  duces  tecum^  to  bring 
their  books  into  court.  The  principles  applicable  to  prooeedings  for  a  discovery  of 
books  and  papers,  stated  in  the  case  of  SicUker  agt  Gaunt,  (12  Leg.  Obs.  124,)  fully 
approved  ;  also,  see  BrevoortagU  Warner,  (8  How.  Pr,  R.  321,)  Bonesteel  agt  Lynde, 
{id.  352,)  Jloyt  agt.  American  £x>.  Bank,  {id,  89,)  and  Davis  agt.  Dunham,  (13  Hotff. 
425.)  II  seems,  that  where  the  application  is  made  for  the  inspection,  and  a  copy 
of  a  particular  paper,  or  document,  or  even  specific  entries  in  books,  relating  to  the 
merits  of  the  action,  it  should  be  granted.    {Commercial  Bank  of  Albany  agt  Dun- 
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hamj  13  ffow.  541.)  It  would  not  be  discreet  ever  to  grant  the  motion  where  the 
production  of  the  paper  would  help  to  deceLve ;  and  where  there  is  a  party  in  being 
who  can  be  called  upon  to  teU  the  whole  truth,  and  then  to  produce  the  paper  re- 
quired. 80  held,  where  the  defendant,  who  wished  to  prore  a  counter  claim,  ap- 
plied for  the  delivery,  by  the  plaintiff,  of  an  account  rendered  by  the  defendant  to 
the  plaintiff,  and  which  aooount  the  plaintiff  claimed  was  objectionable — and  the 
objections  had  been  stated  to  the  defendant  alone,  which  statement  the  plaintiff  was 
unable  to  proTo,  if  the  account,  as  it  stood,  was  delivered  to  the  defendant  as  eyi- 
deuce  of  his  counter  claim.    ( Van  Zandt  agt  Gobb,  13  How.  644.) 

The  particular  facta  neccwary  to  be  tlio\¥n  in  tlie  pe- 
tition*— In  proceedings  for  the  diieovery  of  hooks  and^  papers^  (which  is  a  sum- 
mary, and  in  some  respects  an  extraordinary  remedy,)  the  court  is  to  be  goyemed  by 
the  principles  and  practice  of  the  (late)  court  of  chancery,  in  compelling  diacoyery. 
So  say  the  Kevised  Statutes,  (2  R,  S,  199,  §  31.)  In  this  respect,  there  is  no  rea- 
son to  belieye  that  the  legislature  intendea  to  introduce  any  new  rule,  when  the 
provisions  of  section  388  of  the  Code  were  enacted.  The  rules  of  the  court,  (14, 15, 
16,  Ac., )  contemplate  the  setting  forth  by  petUion  of  facta  and  cirevmMlancea,  whidi 
show  that  the  discovery  is  necessary,  and  that  the  party  applying  therefor  is  enti- 
tled to  demand  it  of  the  adverse  party.  A  mere  statement  that  in  the  opinion  of 
counsel  the  discovery  sought  is  necessary,  will  not  suffice.  Such  a  statement  is 
requisite,  but  it  is  cumulative.  One  of  the  first  fiw^  which  should  appear  on  an  ap- 
plication for  a  discovery  of  books  and  papers,  for  the  purpose  of  preparing  for  triid, 
&,  that  the  applicant  has  not  in  his  possession  the  same  information,  or  if  he  has, 
that  he  has  not  the  means  of  establishing  by  other  available  proof  the  contents  of 
such  books  or  papers.  In  this  case,  it  in  nowise  appeared  by  Uie  petition  that  the 
plaintiff  was  ignorant  of  any  particular  which  was  necessary  to  enable  him  to  pre- 
pare for  trial,  or  which  was  contained  in  the  books  and  papers  sought  to  be  pro- 
duced. There  was  a  failure  to  show  a  want  of  the  requisite  information  to  enable 
the  plaintiff  to  prepare  for  trial  And  it  was  not  stated  that  the  plaintiff  had  any 
need  of  the  defendant's  books  and  papers,  for  the  purpose  of  establishing  the  par- 
ticulars of  the  accounts  between  the  parties ;  nor  that  he  could  not  prove  without 
the  production  sought,  every  fact  which  was  material  to  his  case.  And  besides,  it 
appeared  that  the  books  of  the  defendants,  of  which  discovery  was  sought,  had  been 
freely  offered  to  the  plaintiff's  attorney  for  examination  and  inspection,  and  he  had 
omitted  to  avail  himself  of  the  opportunity.  Motion  denied.  {MeAUister  agt.  Pond^ 
15  How.  299.)  Where  the  complaint  is  not  filed,  and  the  nature  of  the  relief  sought 
by  the  action  is  not  shown  by  affidavit,  the  court  should  not  compel  a  production  of 
books  and  papers.  {Keekr  agt.  Dtuctiburyy  I  Dtter,  660.)  The  defendant  must 
show  ?u>w^  or  lohy  it  is  necessary  to  have  the  discovery  in  order  to  prepare  his  an- 
swer. He  must  set  forth  the  facts  in  his  petition.  (Geiston  agt  Marshall,  6  How, 
398.)  A  defendant  is  entitled  to  an  inspection  and  copy  of  an  assiffrmuTit  of  plain* 
tiff*8  bond,  declared  on  and  made  under  an  order  of  court,  and  also  to  a  copy  of  the 
order  to  enable  him  to  prepare  for  trial.  An  application  by  petition,  may  be  so 
framed  as  to  embrace  a  discovery  under  the  Code,  and  the  production  of  papers, 
under  the  rules.  {LoweU  agt.  Clark^  7  How.  158.)  The  petition  for  a  discovery 
should  set  forth  specifically  Uie  papers  and  documents  required.  (Jackling  agt.  Ed- 
monds,  3  E.  D.  Smith,  539.) 

Action  for  iil^ei* — ^Where  a  libel  relates  to  one  of  several  persons,  but  does 
not  specify  to  which,  such  persons  cannot,  by  prosecuting  an  action  for  damages, 
compel  the  defendants  to  disclose  to  whom  the  Ubel  referred.  {Oiraud  agt  Jkach^ 
3  E.  D.  Bmiili,  337.) 

Application  nnder  tntpicionii  circumstances*— Application 

for  the  discovery  and  inspection  of  book)  and  papers,  £c.,  will  be  scrutinized  by  the 
court,  and  denied  when  indefinite,  and  made  under  circumstances  of  suspicion.  And 
great  caution  on  the  part  of  the  court  will  be  exercised,  when  the  suit  is  brought 
by  administrators,  and  a  discovery  of  papers  of  their  intestate  is  sought.  {Jaddin^ 
agt  Edmonds,  3  R  D.  Smilh,  539.) 

Coats  of  motion,  nrlien  allowed* — Costs  of  motion  (when  made 
to  the  court)  may  be  given,  if  a  request  to  inspect  books  and  papers  is  unreason- 
ably refused.  The  expense  of  copies  should  be  paid  by  the  party  requiring  them. 
{Brevoort  agt  TTamar,  8  How.  321.) 
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Poller  of  enforrinc  a  dltcoTery.— The  388th  sectioii  of  the  Code 
is  not  a  substitute  for  the  proyisions  of  the  ReYiaed  Statutes,  but  auxiliarj  to  tbem. 
By  the  previous  statute,  the  court  was  restricted  to  the  remedies  there  proTided, 
where  a  discoTery  was  refused  by  a  party  against  whom  an  order  for  that  purpoaa 
had  been  granted.  But,  by  the  Code,  power  is  given  to  exclude  the  document  firom 
being'given  in  evidence,  or  to  punish  the  party  refUsing,  or  both.  Per  Gabdiksb.  J. 
(Gould  agt.  McCariy,  1  Kern.  675 ;  see  MerriU  agt  Thornpiont  S  E.  2>.  SmUh,  284; 
Suprerru  Court  BuUi,  14, 16,  16,  IT.) 


Chaptsr  VI. — Examination  of  parties. 

Section  389.  Action  for  discovery  abolished. 

S90.  A  party  may  examine  his  adversary  as  a  witness, 
on  the  trial. 

891.  Such  examination  also  aUowed  be/ore  trial.  Pro- 
ceedings there/or. 

392.  Party,  how  compelled  to  attend, 

393.  Testimony  of  party  may  he  rebutted, 
894.  Effect  of  refusal  to  testify. 

395.  Testimony  by  a  party  not  responsive  to  the  inquiries^ 

may  be  rebutted  by  the  oath  of  the  party  calling 
him. 

396.  Persons  for  whom  action  is  brouyht  or  defended^ 

may  be  examined, 

397.  Examinations  of  co-plaintiff  or  co-defendant. 

§  389.  Action  for  discovery  abolish^. 

No  action  to  obtain  discovery  under  oath,  in  aid  of  the  prose- 
cution or  defence  of  another  action,  shall  be  allowed,  nor  shall 
any  examination  of  a  party  be  had,  on  behalf  of  the  adrerso 

party,  except  in  the  manner  prescribed  by  this  chapter. 

Discretion  to  b«  exercised  by  courts  in  f  iTinf  credit 
to  testimony  of  a  party. — ^The  rule  as  now  established,  in  reference  to 
the  oral  admissions  of  a  party  to  a  suit,  permits  the  eourt  and  jury  to  belieye  that 
part  of  an  admission  whieh  ehargee  the  party  who  makes  it,  and  to  disbelieve  that 
part  which  diechargeSf  when  tho  latter  is  improbable  on  its  face,  or  is  discredited  by 
the  other  testimony.  Where  a  party  to  a  suit  is  called  as  a  witness,  by  his  adve^ 
saxy,  and  testifies  to  an  independent  matter,  in  his  own  behalf^  the  court  and  Jury 
are  not  bound  to  believe  him,  and  decide  according  to  his  testimony.  It  was  the 
intention  of  tho  Code,  in  authorizing  parties  to  be  examined  as  witnesses,  to  confer 
upon  the  courts  a  wide  discretion  as  to  the  credit  to  be  given  to  their  testimony. 
(RoherU  agt.  (?ee,  16  Barh.  449;  jm  Siory  agt  LoveU,  1  E,  D,  Smith,  163.) 

To  perpetuate  testimouy.—The  examination  of  parties  as  witnesses^ 
or  the  production  of  books  and  papers,  cannot  be  compelled,  under  the  provisions 
of  the  Revised  Statutes  to  perpetuate  testimony.  {Keeler  agt.  Ihtaenbury,  1  Duer, 
660.)  A  party  is  not  requked,  on  the  call  of  his  opponent,  to  produce  documents, 
ihe  execution  of  which  he  has  proved  upon  the  examination  of  a  witness  de  hmt 
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tsse.  They  remain  under  his  control  until  read  in  evidence,  and  he  maj  read  a 
portion  of  them  and  refrain  from  using  the  others,  ak  his  election.  The  opposite 
party  must  procure  a  discovery  of  them  before  the  trial,  or  be  prepared  with  parol 
evidence  of  the  contents,  on  a  refusal  to  produce  them.  (Edmomiane  agt.  Harts- 
horny  19  K  T.  R.  9.) 

Accounting  between  the  parties. — The  rules  and  practice  of  the 
courts  on  the  subject  of  accounting,  existing  at  the  time  of  the  passage  of  the  Code, 
are  still  in  force.  The  examination  authorized  by  section  389  appears  to  be,  in 
terms,  a  substitute  for  bills  of  discovery,  properly  so  called,  and  for  nothing  else. 
{Wiggins  agt.  Gans,  4  Sand,  645.) 

§  390.  A  party  may  examine  his  adversary  as  a  witness  on  the 
trial 

A  party  to  an  action  may  be  examined  as  a  witness,  at  the 
instance  of  the  adverse  party,  or  of  any  one  of  several  adverse 
parties,  and  for  that  purpose  may  be  compelled,  in  the  same 
manner  and  subject  to  the  same  rules  of  examination  as  any 
other  witness,  to  testify,  either  at  the  trial,  or  conditionally,  or 
upon  commission. 

Action  of  diTorce. — In  an  action  for  a  divorce  for  adultery,  the  defend- 
ant cannot  bo  examined  as  a  witness  for  the  plaintiff  {Arhorgast  agt.  Arhorgast, 
8  How,  297 ;  aet  Sweet  agt  Svout^  15  How,  169.) 

On  a  subpoena  duces  tecum. — A  party  to  the  action  cannot  be 
compelled,  by  service  of  a  stibpc&na  duces  tecum,  issued  ex  parte,  without  any  order  of 
the  eourt  or  a  judge,  to  produce  his  books  and  papers  on  the  trial.  (Trotter  agt. 
Laison,  7  Row.  261.)  But  it  was  hold  in  Bonesteel  agt  Lynds,  (8  How.  226,)  that  by 
the  true  construction  of  section  390  of  the  Code,  a  party  to  an  action  may,  ak  the 
instance  of  the  adverse  party^  bo  compelled,  by  the  process  of  subpcBna  duces  tecum, 
not  only  to  appear  at  the  trial  and  submit  to  a  personal  examination,  but  to  pro- 
duce papers  and  books  in  his  possession,  precisely  as  any  other  witness  may  be  so 
compelled.  And  a  witness,  when  properly  subpoenaed,  is  as  much  bound  to  pro- 
duce books  and  papers  in  his  possession  as  evidence,  as  to  testify  orally;  and  his 
neglect  of  either  is  a  contempt  of  court.  Where  a  plaintiff,  having  neglected  to  pro- 
duce a  lease  and  inventory  in  question,  aftor  having  been  duly  subpoenaed  for  that 
purpose ;  and  standing  convicted  of  having  surreptitiously  procured  the  possession 
of  them,  with  the  intention  of  preventing  their  introduction  in  evidence,  after  he 
knew  that  the  process  of  the  eourt  had  been  issued  for  the  purpose  of  obtaining 
them,  and  was  on  its  way  to  the  person  having  them  in  custody ;  and  afterwards 
refusing  to  restore  them  when  properly  requested ;  field,  that  his  excuse  on  the  trial 
of  having  lost  or  mislaid  them,  was  inadmissible.  He  was  held  and  treated  as  in 
eonienipt,  and  his  complaint  stricken  out  with  costs. 

Examination  of  a  co-defendant. — A  co-defendant  who  is  prima- 
rily liable  for  the  debt  claimed,  is,  under  the  Code,  a  competent  witness  for  the 
plaintiff.  (Ikmk  of  GharlesUm  agt.  Emeric,  2  Sand.  718.)  Upon  a  complaint  properly 
framed,  and  making  a  case  of  a  charge  created  by  a  married  woman  upon  her  sep- 
arate estate,  she  can  be  compelled  to  discover  every  matter  as  to  her  estate  and  her 
responsibility,  which  could  properly  be  inquired  into  if  she  were  a  feme  sole.  And 
this  is  so  where  the  husband  is  a  party  for  conformity  merely ;  and  if  for  want  of 
proper  objection  for  a  misjoinder  of  ca\ises  of  action,  a  bill  could  be  allowed  to  pro- 
ceed as  against  him  upon  a  personal  liability,  and  also  against  her  separate  estate, 
the  discovery  could  not  be  refused;  but  the  answer  of  the  wife  in  such  case  could 
•not  be  used  against  her  husband.  The  rules  of  a  oourt  of  equity  must  in  principle 
be  applicable,  with  the  alterations  in  the  method  and  details  of  discovery  made 
necessary  by  the  provisions  of  sections  390  and  S91  of  the  Code.  And  so  far  as  a 
married  woman  could  be  called  upon  to  discover  upon  a  pioperly  framed  bill  of 
discovery  before  the  Code,  she  may  be  called  upon  to  answer  now.  {Proper  agt. 
Bensingsent  16  How,  281.) 
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Action  to  foreclose  a  mechanic's  lien*— In  an  action  broaght 
under  the  mechanic'a  lien  law,  hj  a  material  num  to  foreclose  a  lien,  the  contractor, 
although  a  party  defendant,  ia  a  competent  witness  for  the  plaintiff.  {Canwm  agt. 
Van  Wagner^  2  Abb.  106.)  But  whether  a  party  can  examine  as  a  witness  on  his 
own  behalf  one  of  the  adTerse  parties  who  is  interested  in  favor  oi  the  party  calling 
him,  queref    {Id.) 

Examination  of  adTcne  parties  in  civil  snits,  on  a 
second  trial. — If  a  party  in  any  suit  shall  be  called  and  sworn  by  the  opposing 
party  as  a  witness,  such  party  shall  be  entitled  to  be  sworn  as  a  witness  in  the  cause 
in  any  new  or  second  trial  of  the  cause,  or  upon  any  appeal  in  such  cause ;  but  in 
case  such  party  shall  testify  on  such  second  or  other  trial  without  being  csUed  by 
the  opposing  {xaxty  first  calling  him,  such  opposing  party  shall  also  be  entitled  to  te 
sworn  and  testify  on  such  second  or  other  trial.    (Laws  of  1847, 631.  §  5.) 

Where  process  is  served  on  only  one  of  two  defendants. 

Where  an  action,  not  founded  on  contract,  is  brought  against  two  defendants,  and 
process  is  served  on  only  one,  the  defendant  not  aeryed  is  no  longer  a  party,  and  is, 
therefore,  a  competent  witness  for  either  party.  And  if  he  is  examined  on  the  part 
of  the  plaintiff  he  may  be  cross-examined  fully  by  the  defendant  The  examination 
of  a  defendant  not  served  with  process,  as  a  witness,  wiU  not  authorize  the  exam- 
ination of  a  plaintiff  as  a  witness  on  behalf  of  himself  and  his  co-plainti0a|  under 
section  396  of  the  Code  of  1861.    {BobUuon  agt  ISrottf  14  Barb.  636.) 

§  391.  Such  examination  also  allowed  be/ore  trial  Proceedings 
Viere/or, 

The  examinatioD,  instead  of  being  had  at  the  trial  as  provided 
in  the  last  section,  may  be  had,  at  any  time  before  the  trial,  at 
the  option  of  the  party  claiming  it,  before  a  judge  of  the  court 
or  a  county  judge,  on  a  previous  notice  to  the  party  to  be  ex- 
amined, and  any  other  adverse  party,  of  at  least  five  days,  un- 
less lor  good  cause  shown,  the  judge  order  otherwise.  But  the 
party  to  be  examined,  shall  not  be  compelled  to  attend  in  any 
other  county  than  that  of  his  residence,  or  where  he  may  be 
served  with  a  summons  for  his  attendance. 

Examination  may  be  conditionally,  after  imne  Joined. 

Under  sections  390  and  391  of  the  Code,  a  party  to  the  suit  may,  after  issue  joined, 
bo  called  and  examined  either,  Ist  At  the  trial ;  or,  2d.  Out  of  court,  on  giving 
five  days*  notice  to  attend  and  be  examined ;  or,  3d.  Under  an  order  that  be  attend 
in  less  than  Ato  da^  and  be  examined.  He  maj  also  be  examined  eonditionaSyj 
upon  an  order  made  for  that  purpose,  (2  R.  5.  390,  391,)  or  on  commission,  just  when 
anj  third  person  might  be  so  examined  and  not  otherwise.  Whether  a  party,  as  a 
married  woman,  oonld  be  so  examined— ^cieref  {Svydam  agt.  Suj/dam,  11  How. 
518.)  Where  the  examination  before  the  trial  is  sought  merely  to  avcnd  the  neces- 
sity of  calling  the  party  at  the  trial,  it  can  only  take  place  after  issue  joined.  A 
party  may  be  examined  conditionally,  as  other  witnesses,  where  he  is  about  to  de- 
part from  the  state,  on  spedal  application ;  but  sudi  examination  can  only  be  had 
on  a  previous  order  of  the  court  Whether  he  may  be  so  examined  by  way  of  dis- 
covery to  enable  the  adverse  party  to  answer  or  reply— ^^iiera  f  {Chichesier  agt  lAih 
ingsUm,  3  Sand.  718.)  A  party  may  be  examined  as  a  witness  at  the  instance  of 
the  adverse  party,  in  all  cases,  after  issue  and  hehte  the  trial,  upon  an  order  of  a 
judge ;  without  the  existence  of  any  circumstances  which  would  authorize  a  conn 
mission  or  an  examination  oonditionaUj  under  the  Revised  Statutes.  Such  exam- 
ination may  be  had,  on  five  days'  notice  requiring  it,  without  any  order  of  a  judge ; 
the  party  being  subposnaed  and  paid  his  fees  as  a  witnesa  (Ihggard  agt  Oardner, 
2  Sand.  667;  sts  Bkseker  agt  CarroU,  2  Abb.  82;  Garighe  agt  LosOiey  6  Abb.  284^ 
9:0:0.) 
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The  party  has  no  eleetlon  to  he  examined  at,  Instead  of 
hefore,  the  trial. — Section  391  of  the  Code,  gires  to  either  party  to  oa  action 
an  option  to  have  an  adverse  party  examined  before,  instead  of  examining  him  at  the 
trial  It  is  error  to  deny,  to  the  party  claiming  it,  the  right  to  have  such  an  exam- 
ination, on  the  mere  ground  that  the  party  sought  to  be  examined,  prefers  to  be 
examined  at  the  trial,  and  offers  to  stipulate  to  then  attend,  so  that  his  examination 
can  then  be  had.  The  &ct  that  other  suits,  against  the  party  sought  to  be  examined, 
are  pending,  which  are  brought  by  ether  plaintiffs,  and  depend  upon  the  same  gen- 
eral facts,  is  not  such  cause  as  wm  justify  an  order  exempting  a  defendant  from 
examination  before  the  triaL  To  refuse  to  compel  a  defendant  to  submit  to  an  ex- 
amination before  the  trial,  merely  because  he  prefers  to  be  examined  at  the  trial, 
would  make  it  optional  with  the  defendant,  whether  he  would  be  examined  before 
the  trial  or  not,  whereas  the  Code  gives  the  option  to  the  party  who  wishes  to  ex- 
amine his  adversary,  whether  the  examination  shall  be  had  before  or  at  the  trial. 
{Cfrem  agt  Wood^  15  Sow,  3S8.)    See  iection  399,  (Md  note, 

§  392.  Party,  how  compelled  to  cUtencL 

The  party  to  be  examined,  as  in  the  last  section  provided, 
may  be  compelled  to  attend,  in  the  same  manner  as  a  witness 
who  is  to  be  examined  conditionally ;  and  the  examination  shall 
be  taken  and  filed  by  the  judge  in  like  manner,  and  may  be 
read  by  either  party  on  the  trial. 

§  393.  Testimony  of  party  may  be  rdmUed, 
The  examination  of  the  party  thus  taken,  may  be  rebutted 
by  adverse  testimony. 

§  894.  Effect  of  refusal  to  testify. 

If  a  party  refuse  to  attend  and  testify  as  in  the  last  four  sec- 
tions provided,  he  may  be  punished  as  for  a  contempt,  and  his 

complaint,  answer,  or  reply,  may  be  stricken  out. 

A  party  mnst  be  smnmoned  or  sabpoenaed  and  his  fees 
paid. — When  a  party  undertakes  to  examine  the  adverse  party,  as  a  witness, 
under  the  Code,  he  must  summon  or  subpcena  the  latter,  and  pay  him  his  fees  for 
attending.  On  a  default  of  the  defendant  to  attend,  pursuant  to  an  order  requiring 
him  to  attend  and  be  examined  or  show  cause  why  he  should  not,  the  plaintiff  ean- 
not  take  an  order  that  he  attend  or  in  default  thereof  his  defence  will  be  stricken 
out.  The  final  order  on  the  default  cannot  extend  beyond  what  is  expressed  in  the 
first  order  to  show  cause.  {Andtrmm  agt  Johnton^  1  Sand.  713;  m«  Blocker  agt. 
CarroO^  2  Abh,  82.) 

§  895.  Testimxmy  by  a  party  not  responsive  to  the  inquiries,  may 
be  rebutted  by  the  oath  of  the  party  calling  him. 

A  party  examined  by  an  adverse  party,  aa  in  this  chapter 
provided,  may  be  examined  on  his  own  behalf,  in  respect  to 
any  matter  pertinent  to  the  issue.  But  if  he  testify  to  any  new 
matter,  not  responsive  to  the  inquiries  put  to  him  by  the  adverse 
party,  or  necessary  to  explain  or  qualify  his  answers  thereto,  or 
discharge  when  his  answers  would  charge  himself,  such  adverse 
party  may  offer  himself,  as  a  witness  on  his  own  behalf,  in  re- 
spect to  such  new  matter,  and  shall  be  so  received. 
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When  ne'vr  matter  called  out  by  the  court.— Where  a  defend- 
ant 00  the  trial  of  a  cause,  called  the  plaintiff  as  a  witness,  under  the  395th  section 
of  the  Code,  and  in  reply  to  a  question  put  to  him  by  the  court,  the  plaintiff  testified 
to  new  matter,  going  beyond  the  point  to  which  he  was  examined  by  his  adversary; 
?iild,  that  the  defendant  was  entitled  to  offer  himself  as  a  witness  for  the  purpooe  of 
answering  the  new  matter.    (Myers  agt.  McCarthy,  2  Sand.  399.) 

When  testimony  does  not  amount  to  nei¥  matter. — ^In  an 
action  upon  a  contract  by  whieh  the  defendant  agreed  to  make  a  quantity  of  scythe 
snaths  for  the  plaintifi^  within  a  specified  time,  the  plaintiff  called  the  defendant  as 
a  witness,  who  testified  that  he  did  not,  within  the  time  specified,  make  any  scythe 
suatlis  for  the  plaintiff.  On  cross-examination  by  his  own  counsel,  he  testified  that 
the  reason  why  he  did  not  make  the  snaths  was,  that  he  was  under  so  obligation  to 
make  any,  as  he  had  made  no  agreement  with  the  plaintiff,  but  was  working  merely 
as  an  experiment,  Ac.  Held,  that  the  defendant  had  not  been  examined  on  hia  own 
behalf  to  any  new  matter,  so  as  to  entitle  the  plaintiff  to  be  examined  as  a  witness 
on  his  own  behaUJ  under  the  395th  section  of  the  Code.  {Chambtrlain  agt  ffam- 
ilton,  18  Barb.  324.) 

When  testimony  amounts  to  neir  matter.— Where  the  defend- 
ant was  examined  by  the  plaintiff  on  the  trial,  after  which  he  was  examined  on  hia 
own  behalf,  and  testified  to  a  counter  clium  that  existed  prior  to  the  plaintifi's  claim ; 
htld.  that  the  plaintiff  could  testify  as  to  such  new  matter,  (^sum.,  3  Ahjb.  102 ;  «ee 
EarpeU  agt.  Irwin^  1  Alb.  144.) 

§  896,  Persons  for  whom  action  is  brought^  or  defended^  may  be 
examined. 

A  person  for  whose  immediate  benefit  the  action  is  prosecuted 
or  defended,  though  not  a  party  to  the  action,  may  be  examined 
as  a  witness,  in  the  same  manner,  and  subject  to  the  same  rules 
of  examination,  as  if  he  were  named  as  a  party. 

See  section  899  and  note. 

§  897.  Examination  of  co-plaintiff  or  co-defendant 
A  party  may  be  examined  on  behalf  of  his  co-plaintiff  or  of  a 
co-defendant,  as  to  any  matter  in  which  he  is  not  jointly  in- 
terested or  liable  with  such  co-plaintiff  or  co-defendant,  and  as 
to  which  a  separate  and  not  joint  verdict  or  judgment  can  be 
rendered.  And  he  may  be  compelled  to  attend  in  the  same 
manner  as  at  the  instance  of  an  adverse  party,  but  the  examina- 
tion thus  taken  shall  not  be  used  in  the  behalf  of  the  party  ex- 
amined. And  whenever  in  the  case  mentioned  in  sections  three 
hundred  and  ninety  and  three  hundred  and  ninety-one,  one  of 
the  several  plaintiffs  or  defendants,  who  are  joint  contractors,  or 
are  united  in  interest,  is  examined  by  the  adverse  party,  the 
other  of  such  plaintiffs  or  defendants  may  offer  himself  as  a  wit- 
ness to  the  same  cause  of  action,  or  defence,  and  shall  be  so  re- 
ceived. 

Action  for  a  Jolttt  assault. — When,  on  a  trial  against  two  persons  for 
a  joint  assault,  no  evidence  appears  against  one  of  them,  he  may  be  discharged 
for  the  purpose  of  being  examined  for  his  co-defendant.  {Labar  agt.  KopUn,  A. 
Com.  647.) 
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Action  against  ti¥o  or  more  for  nrroagffnily  detaining 
personal  property* — In  an  action  against  two  or  more  to  recover  damages 
for  wrongfully  detaining  personal  property,  each  defendant  is  a  competent  witness 
for  his  co-defendant    (Gardn^  agt  Fiviey^  19  Barb.  317 ;  Antm.^  3  Abb.  102.) 

•indganent  by  default  against  one  of  ti¥0  defendants 
in  trover,  plaintiff  may  call  such  defendant  as  a  i¥it- 
ness* — Where,  in  an  action  of  trover  against  two  defendants,  one  of  them  pleads 
and  the  other  suffers  judgment  by  default,  the  latter  is  a  competent  witness,  under 
the  Code,  for  the  plaintiff  against  his  co-defendant  (Thompson  agt  BUmchard^  4 
Corn*  303.)  In  an  action  against  two  or  more,  to  recover  damages  for  wrongfully  de- 
taining personal  property,  each  defendant  is  a  competent  witness  for  his  oo-defend- 
ant    {Gardner  agt  Finiey,  19  Barb.  317.) 

Action  against  a  municipal  corporation.— In  an  action 
against  "  the  mayor,  aldermen  and  commonalty  of  the  city  of  New-York,'*  one  of 
the  aldermen  is  a  competent  witness  for  the  defendants,  both  at  eommon  law  and 
under  the  Code.    (Pack  agt.  The  Mayor,  &c.,  K.  F.,  3  Com,  489.) 

When  one  of  turo  defendants,  sued  Jointly,  may  be  a 
i¥itness  for  his  co-defendant* — A  defendant  may  be  examined  as  a 
witness  in  behalf  of  his  co-defendant,  in  all  cases  where  a  separate  judgment  may 
be  rendered  in  favor  of  his  co-defendant  He  is,  therefore,  a  competent  witness  in 
all  joint  and  several  actions,  whether  «n  contract  or  for  a  iorU  He  is  also  a  compe- 
tent witness,  in  an  action  on  a  joint  contract,  to  prove  any  personal  defence  admitting 
of  a  separate  judgment  in  behalf  of  his  co-defendant,  8U(^  as  bankruptcy,  infancy, 
fto.  In  no  case,  however,  can  a  party  be  a  witness  where  he  is  interested  in  ths 
event  of  the  action.  The  evidence  of  a  defendant  in  behalf  of  his  co-defendant 
should  be  excluded  as  irrelevant,  when  no  separate  judgment  can  be  rendered  on  it 
in  favor  of  the  co-defendant,  because,  in  such  case,  no  legal  effect  can  be  given  to 
such  evidence.  Other  cases  considered,  in  which  the  evidence  of  a  party  is  irrele- 
vant In  all  cases  where  a  party  is  called  as  a  witness  for  his  co-defendant,  and  ia 
not  interested  in  the  event  of  the  suit,  the  objection  is  more  properly  to  the  role* 
vancy  or  materiality  of  his  evidence  than  to  his  competency.  (Selkirk  agt  WakrM, 
6  Iloto.  296.)  But  it  was  afterwards  held  in  the  third  district,  at  general  term,  in 
the  case  of  Mechanics'  ds  Farmers'  Bank  of  Albany  agt  Rider,  (6  How.  401,)— Pabe- 
SR,  J.,  dissenting — ^that,  under  the  first  clause  of  section  397  of  the  Code,  cmy  party 
to  any  <iction  may  be  examined  as  a  witness  on  behalf  of  any  other  party — a  plain- 
tiff for  his  co-plaintiff,  and  a  defendant  for  his  co-defendant,  upon  joint  contract  or 
otherwise.  The  court  must  discriminate  and  restrict  the  testimony  offered  to  its 
proper  office,  so  that  it  shall  not  be  used  on  behalf  of  the  party  examined.  And  the 
same  was  held  in  Mason  agt.  Hegeman,  at  general  term,  in  the  fifth  district,  per 
Gridlet,  J.,  (10  Barb.  112.)  These  decisions  were  made  before  the  amendment  of 
>  the  section  in  1851.  And  in  the  case  of  Beaks  agt.  Finch,  (1  Kem.  128,)  decided 
after  the  amendment,  the  court  of  appeals  htUd,  that  "the  397th  section  applies  to 
every  case  of  a  joint  and  several  contract,  and  to  every  tort,  which  is  always  joint 
and  several,  and  extends  even  further,  viz :  to  contracts  joint  and  not  several,  where 
one  of  the  defendants  has  a  separate  legal  defence,  as  may  sometimes  happen. 
Such  separate  defence  must  of  course  be  some  matter  in  whi(JL  the  defendant  testi- 
fying is  not  jointly  interested,  and  as  to  which  a  separate  judgment  may  be  rendered, 
such  as  infancy,  forgery  of  the  signature  of  the  co-defendant,"  ftc.  Per  Parker,  J. 
In  an  action  for  a  tort  against  two  or  more  defendants,  each  defendant,  under  the 
amendment  made  to  the  Code  in  1861,  is  a  competent  witness  for  his  co-defendant 
In  ail  actions  a  defendant  is  a  competent  witness  for  his  co-defendant  His  admis- 
sibility as  a  witness  eannot  be  questioned — ^but  he  is  restricted  as  to  the  subject 
matter  of  bis  examination,  whidi  is,  to  questions  tending  to  establish  a  defence  of 
which  his  co-defendant  can  separately  avail  himself,  and  in  which  the  witness  is  not 
jointly  interested.  Where  a  witness  is  called  to  the  stand  who  is  competent  to  be 
sworn  and  testify  to  some  matters,  but  who  may  not  speak  of  other  matters,  it  is 
not  proper  to  object  to  his  competency  generally  and  exclude  him.  Upon  the  ques- 
tion o(  mUigaiion  ofdamo^es,  where  the  cause  of  action  is  clearly  made  out  against 
all  the  defendants,  one  defendant  cannot  be  a  competent  witness  for  his  co-defend- 
ants; for  damages  are  indivisible,  and  the  witness  is  therefore  jointly  interested  with 
his  co-defendantSL  If,  however,  in  an  action  of  tort,  the  case  made  out  against  the 
defendant  who  is  called  as  s  witness  is  a  doubtfUl  one^  there  is  no  olgeotion  to  re- 
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celve  his  testimonj  to  mitigate  damagei^tbr  his  oo-dafsndAiitB,  under  proper  infitroo- 
tioQS  to  the  jurj,  to  consider  it  if  the/  acquit  the  witness^  and  to  reject  it  if  they  find 
him  guilty.   {BeaUa  agt  Finch^  9  How.  385,  deeidtd  in  the  court  o/appeaie;  &  C^  in 
I  Kenkf  aupra.)    Subsequently  it  was  heU  by  Ha&bis^  J.,  in  the  case  of  Le/ever  agt 
BrigJunn^  (10  Bow,  385,)  that  before  the  amendment,  in  1851,  of  the  397th  section 
of  the  Code,  it  authorized  a  party  plaintiff  or  defendant  to  examine  his  co-plaintiff  or 
co-defendant,  in  all  actions,  whether  upon  joint  contract  or  not,  the  same  as  any 
other  witness.    It  was  without  ezoeption  or  restriction.    But  the  effect  to  be  glTon 
to  his  testimony,  after  it  was  receiycKl,  was  limited  -,  that  is,  upon  the  issue  between 
the  adverse  party  and  himself,  his  testimony  was  not  to  be  considered  at  alL    The 
section  stated  that  the  examination  thus  taken  should  not  be  used  on  behalf  of  the 
party  exomiDed.    The  section  was  amended  In  1851,  so  ss  to  restrict  the  examin- 
ation of  a  party  to  matters  in  which  he  is  not  jointly  interested  or  liable  with  the 
party  calling  him  as  a  witness,  and  in  respect  to  which  a  separateb  and  not  a  joint 
Terdict  or  judgment,  might  be  rendered.    It  was  supposed  that,  under  this  amend- 
ment, a  new  nJe  of  examination  and  test  of  competency  were  to  be  applied.    In- 
stead of  examining  the  witness,  when  received,  ss  to  every  matter  pertinent  to  the 
issue,  as  before^  he  might  be  examined  as  to  some  matters,  and  as  to  other  matters 
his  testimony  would  be  excluded.    Two  elements  weire  involTed  in  the  determina- 
tion of  the  question,  whether  the  testimony  of  such  a  witness  would  be  admiesible: 
the  one  related  to  the  question  of  interest,  and  the  other  to  the  character  of  the 
judgment  which  might  be  rendered  in  the  action.    If  a  joint  judgment  couid  not^  and 
a  separate  judgment  eould  be  rendered  in  respect  to  the  matter  as  to  which  it  was 
proposed  to  examine  the  party  witness,  and  he  was  found  not  to  be  jointly  inter- 
ested or  liable  with  the  co-plaintiff  or  oo-defondant  calling  him,  in  respect  to  such 
matters,  then,  and  then  only,  could  his  testimony  be  recstved    Mdd,  that  the  decis- 
ion in  JBecUss  agt.  Fmch^  by  which  the  court  of  appeals  has  given  a  construction  to 
the  section,  as  amended  in  1851,  must  be  regarded  as,  in  effect,  repealing  the  clause 
of  the  amendment  relating  to  a  *|joint  verdict  or  judgment"    Now,  there  can  be 
no  possible  case  in  which  a  plaintifi  or  a  defendant  may  not  offer  his  co-plaintiff  or 
co-defendant  as  a  witoees,  and  have  him  received;  for  there  is  no  case  in  which  a 
separate  judgment  may  not  be  rendered  for  one  plaintiff  or  defendant  and  against 
another.    The  party,  therefore,  as  the  section  is  now  construed,  is  in  all  cases,  when 
offered,  to  be  admitted  as  a  witness.    Having  been  admitted  and  sworn,  lus  exami- 
nation is  to  be  restricted  to  "  matters  in  which  he  is  not  jointly  interested  or  liable 
with  the  co-plaintiff  or  co-defendant "  who  has  called  him.    Edd,  that  the  practice 
suggested  in  the  leading  opinion  in  Beaks  agt.  IXneh^  of  receiving  the  testimony  of 
parties  de  bene  esse  in  "  doubtful  cases,"  and  then  instructing  the  jury  that  if  they 
acquit  the  witness,  and  thus  find  him  competent,  they  should  consider  the  testmony ; 
but  if  they  convict  him,  then  reject  the  testimony,  can  never  be  tolerated.  Where  a 
defendant  has  on  separate  defence,  in  an  action  on  a  joint  contract,  a  oo-de&ndant, 
called  as  a  witness,  can  prove  nothing  that  will  not  enure  to  bis  own  benefit,  as  well 
as  the  benefit  of  his  co-defendant ;  and  as  to  such  matters  he  Is  therefore  interested, 
and  of  course  Incompetent    {King  agt  Lowry,  20  Barb,  532.)    In  an  action  upon 
contract  a  defendant  offered  as  a  witness  for  his  co-defendant  may  be  rejected  with- 
out being  sworn,  if  he  is  only  to  be  examined  as  to  a  matter  in  which  he  is  jointly 
interested  with  the  party  calling  him.    8o  AsU^  where  a  defendant  was  offered  to 
prove  that  the  signature  of  his  co-defendant  to  their  joint  and  several  promissory 
note,  given  for  a  joint  subscription  to  the  stock  of  a  corporation,  was  obtained  by 
fraudulent  representations  as  to  the  solvency  of  the  oorporatioo.    {City  Bank  of 
Mwnbus  agt.  Brttce^  17  N".  T,  R.  507.)    Where,  in  an  action  for  the  forecioswre  of 
a  mortgage^  the  mortgagor  and  his  grantee  of  the  premises  are  made  defendants— 
the  latter  only  answering — the  mortgagor  is  not  a  competent  witness  for  the  grantee, 
under  section  397  of  the  Code,  to  prove  usury  in  the  1k)nd  and  mortgage.    Because^ 
under  that  section,  the  defendants  would  be  jointly  interested  in  such  a  defence,  and 
a  separate  judgment  thereon  could  not  be  rendered,  the  bssis  of  the  action  being  a 
single  contract — the  bond  and  mortgage.    Whether  the  mortgagor  might  not  be 
a  competent  witness  on  that  question  in  his  own  behalf,  under  section  399— ^vervf 
( Warden  agt  BufU,  16  How,  256.) 

Actloa  against  ti¥o  Joint  maker*  and  ti¥o  Joint  in- 
domertt — In  an  action  against  two  joint  makers  of  a  note  and  two  joint  in- 
dorsers,  the  makers  of  the  note  are  competent  witnesses  for  the  indorsers,  and  tiie 
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indorsers  for  the  makem ;  but  one  uf  Iho  mikcre  cumot  be  b  witness  for  his  co- 
mokor — nnd  go  of  the  indoraera.  (F)nn  njjt.  Oiutiii,  2  Abb.  IDl,)  lu  nn  nction 
apaa  contract  ■  defendant  offered  ni  a  witness  for  hia  co-defendnnt  miiy  be  roiect- 
ed  wiUiout  being  sworn,  if  he  is  only  to  bo  ciiuained  bb  to  a  matter  ia  wtiicb  ho 
ia  jointly  interoHted  uitli  the  party  calling  him.  So  htld.  where  a  defendant  waa 
offered  to  prove  that  the  fiignntnre  of'  his  co-defendant  to  their  joint  nnd  several 
promiasory  note,  eiven  for  a  joint  subsoriptioo  to  the  stock  of  a  corporation,  waa 
obtained  by  fraudulent  repreacntationa  na  tu  tlie  aolvoncy  of  the  corporation. 
(Ciig  Bank  b/  Columbui  BgL  Snif.  17  JV.  I'.  H.  B07.) 
'Whcrr.  plainiUThaB  called  defeodant  as  n  wIlnesSfWlMii 

plalnllfl"  majr  respond.— Where  a  dcfcndnnt  is  examined  aa  a  wilncss  by 
the  plaintiff,  if  his  teatimony  ia  merely  reaponsive  to  the  inquiriea  put  to  him,  or 
ia  necessary  to  explain  or  qualify  hia  own  answers  to  thoac  inquiriea,  or  to  die- 
charge  when  tiiosfl  answers  would  otlierwific  chaise  him,  the  plaintiif  has  no  right 
to  bo  sworn  aa  a  witness  on  his  own  bclialf,  under  section  BSD  of  the  Code.  Iftlie 
defendant  goea  beyond  these  points,  t1)c  pLaintifF  can  be  a  witness  only  in  respect 
to  the  OKcesB,  The  right  of  one  party,  oy  Ma  own  oalh,  to  contradict  the  other 
who  has  been  pnt  ander  a  coropulsory  examination,  ia  in  derogation  of  the  cr~ 


I,  and  should  not  receive  a  loose  construction.  Where  a  defendant  ia 
chaFKed  with  a  fraudulent  suppresalon  of  the  truth  upon  an  eiichaoge  of  borse?, 
uid  the  plaintiff,  by  ■  compulsory  examination,  has  drawn  from  liim  statementi 
from  which,  uneipWned,  a  concealment  of  an  important  defect  in  the  horse  ei- 
changed  by  hira  may  bo  inferred,  it  is  competent  for  hira  to  state  the  cirenm- 
Btaaces  of  the  transaction  so  far,  anil  bo  fnr  only,  as  to  explain  his  answer,  and 
show  the  reason  for  the  concealment.  W  hero  tbe  plointitf  ia  examined  as  a  wit- 
ness in  hEa  own  behalf,  Duder  aection  S9G  uf  the  Code,  and  tiie  defendant,  instead 
of  objecting  to  so  mncii  of  the  evidence  given  by  the  phuntiff  as  is  illegal,  objects, 
generally,  fliat  the  plaintiff  cannot  be  a  witness,  the  objection  will  notnvai!  if  any 
partof  tbe  plaintiff'a  testimony  ia  competent,  (RiehardMOn  agt  WUkiiti.  10  jSar6. 
610.)  TTie  indemnitors  of  a  sheriff  may  be  admitted  as  witneases  for  him,  upon 
the  proper  prehminary  service  of  a  notice  to  the  adverse  party.  {Elaoffi,.  Carnlty, 
3  S.  D.  Smilh,  489.)  This  case  is  overrnlod  by  tbc  court  of  appeals,  m //oujaiuj 
i^.  Willftl,  {&  Stld.  lTO,)whGre  it  was  decided  that  one  who  has  indemnified  the 
sherUTfortalnDgproperty  by  firtuG  of  an  execution,  la  not  a  competent  wltnesl 
for  the  eheritf  in  defence  to  an  octinn  against  him  for  such  taking. 
See  section  399,  and  note. 

CuAPTEK  yn. — Eeamination  of  u 
Section  398.  No  wUness  to  be  excluded  hj  reason  ofint^'est. 
399.  Partieamay  he  examined  on  their  own  befuilf. 
§  398,  No  toitnesa  ia  he  excluded  hy  reason  of  interest. 
No  person  offered  as  a  witness  shall  be  excluded  by  reason 
of  bis  interest  in  the  event  of  tbo  action. 
VFhal  Is  meant  bv  "the  event  ofthe  artlon."— Ahhoneh  the 

Code  (g  397)  enacts  broadly  that  a  party  may  be  examined  on  behalf  of  hia  co- 
defendant,  there  ore  two  liiidtations  to  llie  right  One  is  under  section  S97 ;  that 
the  examination  thus  taken  shall  not  be  a^ed  on  behalf  of  the  party  examined. 
And  the  other  ia  under  aoctions  3S8  and  S99  ;  that  the  party  may  be  excluded,  by 
reason  of  his  interest  in  the  event  of  the  action.  The  phrase  "interest  in  the 
erent  of  the  action,"  in  soetiona  898  and  899.  doe«  not  mean  an  interest  in  any 
event  of  the  action,  bat  on  interest  in  the  event  aa  respects  the  pnrly  who  calls 
him  as  a  witness,     {Helman  agt.  J)m^,  12  Barb.  880.) 

§  399.  Parties  maybe  examined  on  their  ownlehalf.  {New 
section  substituted  in  1860.)     {Amendment  of  lS6:i  in  italics.) 

A  party  to  an  action  or  special  proceeding,  including  pro- 
ceedings in  surrogates'  courts  and  proceedings  for  the  summary 
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recovexy  of  the  possesBion  of  land,  may  be  examined  as  a  wit- 
ness on  his  own  behalf,  or  in  behalf  of  any  other  party,  in  the 
same  manner,  and  subject  to  the  same  rules  of  examination, 
as  any  other  tvitnes^es  /  provided^  however ^  that  the  aseignor  of 
a  thing  in  action  shall  not  he  examined  in  behalf  qfedid  party, 
nor  shall  a  party  to  an  action  he  examined  in  hie  own  teha^j 
in  respect  to  any  transaction  or  communication  had  personally 
hy  said  assignor y  or  said  party,  respectivdy,  with  a  deceased 
person  ;  against  parties  who  are  the  executors  j  administrators^ 
heirs-at-lawj  next  of  kin  or  assignees  of  such  deceased  person, 
where  they  have  acquired  tiHe  to  the  cause  of  action,  immedi- 
^'tdy  from  said  deceased  person,  or  have  been  sited  as  such  ex- 
ecutors, administrators,  heirs-at-law,  next  of  kin  or  assignees. 
But  where  such  executors,  administrators,  heirs-at  law,  next  of 
kin  or  assignees,  shall  be  examined  on  their  own  behalf  in  re* 
gard  to  any  conversation  or  transaction  had  between  the  de- 
ceased person,  and  said  assignor  or  said  party,  respectively, 
then  the  said  assignor  or  the  said  party  may  be  examined  in 
regard  to  such  conversation  or  transaction,  but  not  in  regard 
to  any  new  matter. 


A  pi:r§o]v  for  imosi:  immediati!  bebhefit  thb 

ACTION   OR    PROCEEDUfO   IS  PROSECUTED   OR 
DEFENDED. 

Actfon  hy  aaaiifiiee  for  the  benefit  of  credltoFS.— An  BBOg- 
nee  In  trast  for  the  benefit  of  creditors,  who  prosecatee  an  action  for  the  reooTery 
of  poeseeeion  of  premises  assigned,  may  have  the  benefit  of  the  testioiony  of  the 
anigncr,  whether  the  latter  is  a  party  defendant  or  not.  Althoagh  the  assignor 
may  be  interested  in  the  event  of  the  action,  that  alone  is  not  sufficient  to  disquali- 
fy him  as  a  witness.  Nor  is  such  an  action  prosecuted  for  the  vmmtdiaU  henffU  ef 
iM  oMsigncr  within  the  meaning  of  the  Ck>de,  and  therefore  he  is  not  disqufluifiea 
from  bemg  a  witness  on  that  ground.  {SymontU  a^.  Peek,  10  JBoet,  896.)  Under 
the  Code,  an  insolyent  debtor  who  has  assigned  his  property  to  assignees  for  the 
payment  of  his  debts,  is  a  competex^t  witness  in  an  action  brought  or  defended  by 
his  assignees.  Such  a  suit  is  not  prosecuted  or  defended  for  the  immediate  bene- 
fit of  the  assignor,  witliin  the  meaning  of  section  899.  In  case  of  an  assignment 
by  a  debtor  to  a  trustee  for  the  benefit  of  his  creditors,  the  aeiigncr  ie  a  eomveieni 
wUn/eee  for  the  assigAee,  or  trustee,  in  an  action  brought  by  the  latter  for  tne  re- 
ooTery  of  a  demand^belonging  to  the  trust  estate.  Though  mterested  in  the  erent^ 
the  action  is  not  prosecuted  for  the  assignor's  immecUate  benefits  (AUen  agt 
jPVanklin  Hre  Inf.  Co.,  9  Haw,  601 ;  eeeto  the  tame  tfeet,  Legee  agt.  Bwrheoik,  % 
JS,  2>.  Smith,  419;  Winthrop  agt.  Meyer,  1  Abb.  886.)  On  the  contrary,  it  was 
held  in  fUeh  agt.  Batee,  (11  Sorb.  471,)  that  the  assignor  of  a  demand,  in  an  as- 
signment of  his  property  in  trust  for  the  benefit  of  his  creditors,  cannot  be  a  wit- 
ness for  the  assignees,  in  a  suit  brought  by  them  to  collect  the  demand.  Under 
the  Code,  if  the  result  of  a  cause  will  directiy  and  immediately  afiect  any  right  or 
interest  of  a  person  proposed  as  ^  witness,  and  adrersely  if  against  the  party  call- 
ing him,  he  is  inadmissible.  As  where  the  indjgment,  per  ee,  must  neoeMarily 
ereate  or  take  away  a  right,  or  enlarge  or  niminieh  a  fund  in  which  he  had  a 
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iliroet  ititeroat,  or  vest  in  him.  or  divest  him  of  an  eatat«.  But  if  the  lecoril 
na\y  furnishes  evidenoi;  for  or  BMinet  him,  and  tho  effect  of  the  recovery  ia  not 
ilirect  and  immediflta,  then  the  objection  g^es  to  his  credit.  N.  hnvin^  recover- 
ed two  judgmenta  against  H..  rosartod  to  proceedings  supplementary  to  the 
necntion,  and  procured  the  appointment  of  V.  aa  receiver,  and  an  order  that 
the  property  of  H.  not  eietnpt,  itc,  be  applied  toward  tlio  aatisfactlon  of 
the  judgments.  H.  made  an  asaigiuaciit  to'  the  receiver  in  the  usual  form. 
In  an  action  brought  iiy  V.  as  receiver,  agninat  a  dclitor  of  11.,  to  collect  a 
debt  claimed  to  be  due  from  him ;  htld.  that  H.  was  not  a  competent  witness  to 
establish  the  claim  against  the  defendant,  on  the  ground  that  the  action  was  prose- 
cuted for  hla  immeiUaU  btnifil.  (Van  DtiKn  ogt.  Worrtll,  18  Barb.  409;  the  cait 
of  Filch  agt.  Bati>,  mpra,  approttd.)  And  it  was  held  in  St.  Join  Hgt.  Amencan 
-tfut.  Life  Int.  Co..  {2  Dutr,  41B,)  that  a  sole  Cfttui  qat  tnut  who,  as  such,  would 
bo  entitled  to  the  whole  or  a  definite  portion  of  the  amount  for  the  recovery  of  which 
the  action  was  brought,  was  not  ncompetent  witness  for  the  plaintifF.  Audit  waa 
held  !□  AlUti  agt,  Hadion  River  ifuf.  Ini.  Co.,  (19  Barb.  442,)  that  a  debtor  who 
has  made  an  assignment  of  his  property  in  trust  for  the  benefit  of  hie  creditors  ia 
a  competent  witoeea  in  an  action  by  a  person  to  whom  he  has  assigned  a  policy  of 
insurance,  to  secure  a  debt  or  liability.  Wliere  an  action  was  brought  by  a  debtor 
and  assignor,  and  some  of  his  creditors,  on  behalf  of  all  the  creditors,  against  the 
nsaignce,  charging  the  latter  with  fraud  or  gross  Diligence  in  the  sale  of  the  pro- 
perty assigned  for  the  benefitof  creditors,  and  praying  that  he  might  bo  compelled 
[«  account  for  the  full  value  of  the  property  sold;  held,  on  the  trial,  where  the  debtor 
was  offered  as  a  witness,  that  ho  was  properly  rejected,  as  lie  was  jointly  interested 
with  the  creditors,  who  were  plaintiFTs,  and  he  oould  not  have  given  any  material 
evidence  that  would  not  have  enured  to  his  own  benefit.  (Brahnu  agt.  Joyce,  a 
Dwr,  IB.)  But  a  creditor  not  a  plaintiff  on  the  record  was  also  offered  as  a  witnesa 
on  behalf  of  the  plaintiffs  and  was  rejected  as  incompetent.  Held,  that  he  ought 
not  to  have  been  exclnded  ;  he  waa  not  in  any  legal  sense  a  party  to  the  action,  nor 
was  it  prosecuted  for  his  immediate  benefit  according  to  tho  Interpretntion  that  in 
other  coses  has  been  given  to  those  words.  (Id.)  An  assignor  who  is  called  aa  a  wit- 
nesa  to  prove  facts  tending  \a  show  his  act  fraudnlent  aa  against  creditors,  on  the 
ermt-exaaanalion,  may  be  asked,  whether  in  making  that  asaignmeut  he  had  any  in- 
Ital  to  defraud  hia  creditora.   {Stymoar  agt.  Wilfon,  15  How.  SOB,  cottrl  of  appeals.) 

Action  brouRht  hy  osslsnee  under  n^reement  to  pay 
proceeds  to  asslwnor. — Where  the  assignee,  in  cimsideration  of  the  naaign- 
mcnt  of  a  claim,  agreed  with  the  assignor  that  when  he  collected  it  he  would  pay 
the  assignor  fifty  dollars.  In  an  action  by  tlic  assignee  far  the  recovery  of  the 
claim,  htld,  that  the  asaignor  was  a  compettnt  ailmst  for  the  assignee,  {^auiiiaon 
agt.  Miner,  0  Hoa.  524.)  But  the  fact  that  an  asaignor  of  a  chose  in  action  has 
covenanted  with  the  assignee  that  the  full  amount  of  tho  claim  ia  duo,  does  not 
make  the  asaignor  a  person  for  whose  immediate  beneSt  the  action  is  prosecuted, 
in  an  action  by  the  assignee  to  recover  the  claim.  (  Wint/irop  agt.  Meger,  I  Abb. 
38S;  and  lo  the  lamt 'ffrel  it  Bridges  BgL  Ili^att,  2  ^M.  449.) 

Actions  against  mnniclpal  and  stock  corporations. — In 

an  action  against  the  "  mayor,  aldermen  and  commonalty  of  the  city  of  New-York," 
one  of  the  aldermen  is  a  competent  witness  for  the  defendants,  both  at  the  common 
law  and  under  the  Code.  In  a  suit  against  a  municipal  corporation,  one  of  the 
corporatora  ia  not  a  party  within  tho  meaning  of  section  399  of  tho  Code,  so  ae  to 
be  excluded  as  a  witness.  That  section  eliomd  not  he  so  construed  aa  to  include 
any  one  who  ia  not  by  name  a  party  to  the  uction.  Per  Bbonson,  J.  {Pack  agt, 
Tht  Mayor,  itc.,  of  Naa-Yotk,  3  Com.  489.)  A  plaintiff  may  bo  examined  as  a 
witness  in  his  own  behalf  {Ow&,  §  390)  in  an  action  against  a  municipal  corpora- 
tion, (Wallaetagt,  May/^,  tkc.,  IS //ms.  169.)  A  stockholder  in  an  incorporated 
company  is  not  a  party  to  the  action,  nor  a.  person  for  whose  immediate  benefit 
it  is  prosecuted,  within  the  meaning  of  section  399  of  the  Code,  and  is  therefore  a 
competent  witness  in  favor  of  tho  corporation.  (  Wailiingtan  Bank  of  Weiterly 
agt.  Palmer,  2  Band.  686.)  A  atoctholder  of  a  stock  corporation  is  a  competent 
witness  for  the  corporation,  under  Uie  recent  statutes.  (N.  Y.  i  Erie  RR.  Co. 
agt.  Cook,  a  Sand  731 ;  and  tee  Bank  of  CharUttoa  agt.  Enuric,  id.  718.)  A 
utockholder  of  a  corporation  is  a  competent  witness  for  it  in  an  action  where  hoia 
not  named  as  a  party.     (Montgomery  County  Bank  agt.  Mar^,  3  Stid.  481.) 

Action  ajcninst  sberlOr.  Ills  indemnKor  not  a  competent 

witness  for  him. — A  person  wlio  has  indemnified  the  sheriff  for  talcing  pro- 
pert;  by  virtae  of  an  execution,  U  not  ft  competent  witness  for  thn  sheriff  in  defence 
D  1 


636  EXAMIKAllON   OF  WITN£B8E8.  [§  399 

to  an  action  against  the  sheriff  for  such  taking.  The  indemnitor,  in  soch  case,  is 
the  person  for  whose  immediate  benefit  the  smt  is  defended,  within  the  meaning  of 
section  899  of  the  Code.  {HowUmd  agt.  WilUU,  6  8eld,  170 ;  «sfirming  deeuumof 
tuperior  court,  8.  O.)  A  witness  who,  for  a  valid  consideration,  has  agreed  to  in- 
demnify the  defendant  by  whom  he  is  called,  is  incompetent  mider  the  Code,  as 
being  a  person  for  whose  immediate  benefit  the  action  is  defended.  {Cailin  agt 
ffaruofiy  1  Duer,  309 ;  sm  Mitehdl  agt  Wtid,  1  C.  R,  N,  S,  196.) 

Action  agrainst  parties  to  a  promiasoiy  note*— The  action  was 
brought  against  the  defendant  as  indorser  of  a  promissory  note.  J.  H.  was  offered 
as  a  witness  on  his  bdbalf,  and  was  rejected  on  the  sronnd  that  he  had  guaranteed 
the  payment  of  the  note,  if  the  indorsement  shoola  be  preyed  to  be  g^nine.  and 
had  deposited  the  sum  due  on  the  note  in  the  hands  or  a  third  person,  under  an 
agreement  that  it  should  be  paid  over  to  the  paintifis,  in  the  event  of  their  obtain- 
ing a  verdict ;  held,  that  the  witness  was  not  a  person  for  whose  immediate  benefit 
the  suit  was  defended  within  the  meaning  of  the  Code,  and  was,  notwithstanding 
lus  interest,  a  competent  witness.  ( Van  Wyck  agt  Jfclntoih,  2  Duer,  86.)  In  an 
action  upon  a  promissory  note,  ae^st  the  maker  and  indorsers,  an  indorser  is  a 
competent  witness  for  his  co-defendants,  to  prove  usury  in  the  note.  (Bank  of 
Attbwm  agt.  Walter,  28  Barb,  441.)  A  witness  offered  by  a  defendant,  where  the 
plaintiff  cannot  have  execution  of  his  judgment  affainst  the  witness  himself,  nor 
against  property  to  which  he  has  the  lend  or  equitaole  title,  the  suit  cannot  be  said 
to  be  defended  for  his  inmaediate  benefit,  or  wnere  the  judgment  does  not  by  its 
own  force,  unaided  by  any  additional  or  extrinsic  £Mt,  entitle  the  plaintiff  to  have 
property  of  the  proposed  witness  in  satisfaction,  the  witness  is  not  incompetent 
Per  Woodruff,  J.,  superior  court,  N.  T.  {Bean  agt.  Cannina,  10  N,  T.  Leg.  Obe, 
248.)  Where  two  persons  were  sued  as  acceptors  of  a  biU  of  exchange,  accepted 
in  the  name  of  Canning,  Pearson  <k  Co.,  and  it  appeared  that  at  the  time  of  the  ac- 
ceptance of  the  bill,  the  firm  of  Canning,  Pearson  <k  Co.  consbted  of  the  defendants 
and  one  A.  W.  P.,  and  that  subsequent  to  the  acceptance  the  firm  had  dissolved; 
held,  that  A.  W.  P.  was  not  a  person  for  whose  immediate  benefit  the  suit  was  de- 
fended. (Bean  agt.  Canning,  eupra.)  It  may  be  stated  as  a  safe  rule,  to  regard 
those  only  as  immediately  benefited,  who,  though  not  named  as  parties,  may  never- 
theless be  examined  ae  aueh  by  the  party  adverse  in  interest  under  section  896.  It 
was  the  intent  of  the  legislature  to  change  radically  the  law  of  evidence  as  to  the 
competency  of  witnesses ;  to  discard  the  common  law  test  of  a  peconiary  interest 
in  the  event  of  the  suit,  and  to  exclude  only  parties  to  the  record,  and  those  who 
are  quati  parties  by  reason  of  an  immediate  beneficial  interest  This  is  obvious 
from  the  use  of  the  term  *'  immediate  benefit,"  as  distinguished  from  a  resnltiiig  or 
collateral  interest  in  the  event  By  the  court)  per  Hubbard,  J.  ( Wetttm  agt  Hatch,  j 

6  How.  448.)  A  defendant  B«ed  as  aurvivor  is  "  the  adverse  par^  or  person  in 
interest,"  within  the  meaning  of  S  899  of  the  Code.  And  this  is  so,  although  he  had 
been  fiiUy  indemnified  against  the  result  of  the  litigation  by  the  deceased  joint 
debtor.    (Bigelcw  agt.  Mallory,  17  How.  427.) 

Actions  hy  executors  and  administrators*— The  widow  of  an 
intestate  in  an  action  brought  by  the  administrator  for  the  recovery  of  a  debt  doe 
to  the  estate,  is  a  competent  witness.  Tlie  action  is  not  for  her  immediate  benefit, 
within  the  meaning  of  section  899  of  the  Code.  (Megary  agt  FuniUt  0  8a$id,  876.) 
The  child  or  next  of  kin  of  an  intestate  is  a  competent  witness  for  the  administra- 
tor in  an  action  brought  by  the  latter  to  recover  a  demand  claimed  to  be  due  the 
estate.  Such  person  is  not  a  party  for  whose  immediate  benefit  the  action  is  prose- 
cuted within  the  meaning  of  section  899  of  the  Code  of  Procedure.  (Butler  aet 
PaUereon,  8  Kern,  292.)  A  residuary  legatee  named  in  a  will  is  a  competent  wit- 
ness for  the  executor  in  a  suit  to  recover  moneys  claimed  to  be  due  to  the  estate. 
Such  lenitee  is  not  a  person  for  whose  immediate  benefit  the  action  is  prosecuted 
within  the  meaning  of  section  899  of  the  Code  of  Procedure.  This  sectifm  excludes 
only  persons  who  are  absolutely  entitled  to  the  proceeds  of  the  litigation ;  not  those 
who  ultimately  may  be  entitled  to  receive  them  from  theparty  to  the  action.  Per 
RuGOLxs,  J.  And  where  a  residuary  legatee,  on  being  ofilered  as  a  witne8»  for  the 
executor  in  an  action  for  money  due  the  estate,  was  objected  to,  and  thereupon  ex- 
ecuted an  assignment  oi  all  his  interest  in  the  estate  to  the  plaintiff;  held,  that  he 
was  not  incompetent  under  the  last  clause  of  section  899  of  the  Code,  as  originally 
enacted.  (Freeman  agt  Spalding,  2  Kern,  878.)  In  an  action  against  an  executor, 
for  work,  labor  and  services  done  for  the  decedent,  a  retidiuay  legatee  mider  the 
will  is  a  competent  witness  for  the  executor.  The  witness  has  not  vach.  an  inuM- 
diate  benefit  in  the  aetion  as  would  authorize  his  examination  under  sectiott  896  of 
he  Code.    (  Weeion  agt.  Hatch,  6  How,  448.) 
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Actiom  concerning  principal  and  agent.— An  agent  is  a 
coQipetent  witness  nnder  the  Code,  against  his  principal,  although  the  effect  of  his 
evidence  is  to  discbarge  himself  from  a  written  contract  he  had  entered  into  in  his 
own  name,  and  to  charge  the  principal  as  a  party  to  the  contract.  (Fady  agt. 
Stewart,  5  Sand.  101.) 

Action  to  recover  damage*  for  personal  injuries.— In 

an  action  for  damages  for  injuries  sustained  by  a  collision  of  vessels,  the  captain  of 
the  dofotidant's  ship  is  not  a  person  for  whose  immediate  benefit  the  action  is  de- 
fended, merely  because  he  would  be  responsible  for  the  loss  occasioned  by  the 
collision.  ( Crary  agt.  MarshaU^  1  K  D.  Smiihf  630.)  When  an  infant,  whose  death 
has  been  caused  by  the  wrongful  act,  neglect  or  default  of  another,  leaves  a  mother, 
the  sole  heir  and  next  of  kin,  entitled  to  his  estate,  and  no  debts  to  charge  such 
estate,  the  mother  is  not  an  incompetent  witness  for  the  administrator  of  such  infant 
in  an  action  for  damages  against  the  person  liable,  under  the  statute,  (ch,  450  of 
1847,)  for  causing  such  death,  as  the  person  for  whose  immediate  benefit  the  suit  is 
prosecuted.    {Quin  agt.  Jfoore,  15  ^.  T.  R  432.) 


ASSIGIVOR  OF  A  CHOSE  IM  ACTIOIf  • 

Transfer  of  a  promissory  note  by  dellTery.— ThejMzyeeofa 
promissory  note,  who  transfers  it  by  deUvtry,  16  an  assignor  of  a  thing  in  action  or 
contract,  within  the  meaning  of  section  399  of  the  Code.  {Ji  seemSj  thai  had  H  besn 
considered  i?Mi  this  question  was  an  open  one — not  settled  by  authority — t^  would  have 
been  decided  the  other  way,)  {Ckmmit  agt.  Adams^  12  How.  163.)  The  transfer  of  a 
negotiable  note,  by  mere  delivery,  is  in  fact  an  equitable  or  legal  assignment  of  a 
thing  in  action,  or  a  contraoti  within  the  meaning  of  the  provisions  of  section  399  of 
the  Code.  (Bwr^  agt  Van  ArsdalSf  11  Barb.  634.)  In  technical  law  language,  he 
who  pajTS  or  lends  a  bank  note,  or  transfers  anything  in  action  negotiable  at  common 
law,  is  an  assiffnor.  The  sense  has  been  applied  to  the  word  as  it  is  used  in  the 
399th  section  of  the  Code.  (11  Barb  634.)  It  seemSj  that  had  this  been  presented  as 
an  original  question  without  the  weight  of  authority,  the  term  in  that  section  would 
have  been  construed  cu  eqrpUcdbk  only  to  eases  whtfrt,  by  the  operation  of  the  IWIh  sec- 
Hon  of  the  Code^  the  right  to  maintain  an  aotion  has  been  given  to  the  assignee,  {Potter 
agt.  BushneU,  10  How.  94.)  A  person  selling  a  promissory  note,  payable  to  him  or 
bearer,  and  transferring  the  same  by  delivery,  after  it  becomes  due,  is  an  assignor  of 
a  thing  in  action,  wiUiin  the  meaning  of  section  899  of  the  Code.  {Collins  agt. 
Knapp,  18  Barb.  532.)  A  person  selling  a  note  not  negotiable  is  an  assignor  of  a 
thing  in  action,  or  contract,  within  the  meaning  of  section  399  of  the  Code.  {Jagoe 
agt.  AUeyn,  16  Barb,  680.) 

Contra. — ^In  Hicks  agt  Wirth,  (10  Bow.  555,)  at  general  term  of  New- York 
common  pleas,  (Inorahah,  F.  J.,  delivering  the  opinion,)  the  question  and  all  the 
(then)  reported  cases  thereon,  were  very  fully  and  ably  considered ;  and  it  was  heldy 
that  an  indorser  of  a  negotiable  promissory  note  was  not  an  assignor  of  a  thing  in 
action,  within  the  meaning  of  section  399  of  the  Code ;  that  the  indorsement  of  a 
note,  strictly  speaking,  is  the  order  or  appointment,  by  the  payee  to  the  maker,  of  a 
person  to  whom,  according  to  the  maker's  contract,  he  has  agreed  to  pay  the  amount 
as  promised ;  and  although  it  virtually  carries  with  it  a  right  of  action  against  the 
maker,  yet  that  right  is  rather  for  a  breach  of  the  original  contract  viz.,  a  promise 
to  pay  to  the  order  of  the  payee,  than  from  any  actual  assignment  of  a  claim  against 
the  maker.  This  case  was  approved  in  the  opinion  of  Welles,  J.,  in  the  case  of 
Catkins  agt.  Packer^  (21  Barb.  275,)  decided  at  general  term.  In  the  case  of  TuUoss 
agt.  Rapelys^  (3  Ali>.  93,)  the  same  court  at  general  term,  and  the  same  judge  deliv- 
ering the  opinion,  held,  that  the  case  of  Hicks  agt.  Wir(h  (supra)  was  applicable  only 
to  negoiiabk  paper — that  the  g^unds  upon  which  an  indorser  of  negotiable  paper  is 
held  not  to  bo  an  assignor,  fail  when  applied  to  a  note  not  negotiable.  In  the  latter 
case,  the  contract  of  the  maker  is  only  to  pay  to  the  payee,  and  he  is  not  authorized 
by  an  order  to  designate  the  individual  to  whom  payment  shall  be  made.  The  only 
mode  in  which  the  payee  can  transfer  his  interest  in  the  note  is  by  an  assignment, 
either  parol  or  written.  In  Anderson  agt  Busteed^  (5  Dimt,  485,)  it  was  held  by 
the  superior  court  (DuxB,  Boswobth  and  Slossok,  j  J.),  that  an  indorser  of  nego- 
tiable paper  is  not  aa  assignor  within  the  meaning  of  the  Code,  and  that  his  ex- 
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amination  as  a  witness  does  not  render  the  partj  against  whom  he  is  examined  a 
competent  witness,  under  section  399  of  the  Code.  It  was  held  in  Hedges  agt.  Sedlyj 
(9  Barb.  214,)  that  where  a  promissorj  note,  payable  to  order,  ia  not  indorsed  by 
the  payee,  but  is  transferred  to  another  by  delivery  merely,  the  holder  of  the  note  is 
a  mere  assignee,,  and  his  rights  are  to  be  settled  by  the  same  mles  that  govern  the 
case  of  an  assignee  of  any  other  chose  in  action.  In  Chamberlain  agt  Gorham^  (20 
Johns.  144,)  the  payee  of  a  note  not  negotiable,  who  assigned  it,  was  held  to  be 
merely  an  assignor,  and  the  assignee  took  the  note  subject  to  all  equities  existing  at 
the  time  against  the  assignor.  (Set  Seeley  agt  Seeley^  2  HiUf  496 ;  Jagoeiigt.  AUeyn, 
16  Barb.  580.) 

Where  defence  It  discharge  In  bankrnptcy,  or  statute 
of  liniilations. — Where  the  defence  is  a  discharge  in  bankruptcy,  a  new 
promise  is  only  available  when  made  to  the  holder  of  the  note;  and  both  the  note 
and  right  of  action  as  renewed  by  the  new  promise  must  be  assigned  to  enable  any 
other  person  to  sue.  Jtseems^  where  the  defence  is  the  statute  of  limitations,  a  new 
promise  to  pay,  or  an  admission  of  indebtedness  is  sufficient  although  not  made  to 
the  holder  of  the  note;  that  the  indorsement  and  delivery  of  the  note,  alter  its  ma- 
turity, is  sufficient  evidence  of  such  an  assignment  as  would  enable  a  party  to  whom 
it  is  so  indorsed  and  delivered,  to  recover  upon  the  note  and  the  new  promise. 
Where  the  party  to  whom  the  new  promise  to  pay  the  note  is  made,  assigns  it,  he 
is  an  assignor  within  the  meaning  of  section  399  qf  the  Code ;  and  in  case  he  be- 
comes a  witness,  the  defendant  may  also  be  a  witness  to  the  same  matter  contained 
in  bis  testimony.  Whether  the  indorser  of  a  note,  who  has  tnmsferred  it  before  its 
maturitv,  is  an  assignor  of  a  thing  in  action,  within  the  meaning  of  section  399  of 
the  Code,  queref    (Clark  tigt  Atkinson,  2  E,  D.  Smith,  112.) 

Orantor  of  real  estate,  when  not  an  assignor  of  rents.^ 

Where  the  owner  of  land  executes  a  lease  thereof^  for  a  term  of  years,  and  during 
the  existence  of  the  term,  sella  the  land  to  another,  and  conveys  the  same  by  deed, 
the  rent  which  has  not  yet  accrued  does  not  go  to  the  grantee  by  assignment  from 
the  grantor,  but  he  takes  it  as  an  incident  of  the  estate  in  reversion.  The  grantor 
is  not,  therefore,  in  respect  to  such  rent  the  "  assignor  of  a  thing  in  action  or  con- 
tract," within  the  mcauiog  of  section  399  of  the  Code.  Hence,  if  he  is  examined  as 
a  witness  for  the  plaintiff,  in  an  action  brought  by  the  grantee  in  the  deed,  against 
the  lessee,  for  rent,  this  will  not  entitle  the  defendant  to  offer  himself  as  a  witness 
on  his  own  behalf.    (  Van  Widden  agt  Pamisony  14  Barb,  654.) 

Vendor  of  personal  property  irhen  not  an  assignor.— It 

is  settled  that  a  purchaser  of  personal  property,  which  is  in  the  possession  of  a  third 
party,  may,  after  a  demand  and  refusal,  maintain  an  action  for  the  illegal  detention ; 
and  the  vendor  is  not  the  assignor  of  a  thing  in  action,  within  the  meaning  of  sec- 
tion 399  of  the  Code.    (McGinn  agt.  Wordm,  3  E.  D.  Smith,  355.) 

When  a  re-delivery  operates  as  an  eqnitahle  re-assign* 
ment. — The  ro-delivery  and  surrender,  by  the  assignee  to  the  assignor,  of  the 
written  assignment  of  a  claim,  and  its  acceptance  by  the  assignor  with  the  mutual 
undortanding  that  the  assignment  is  thenceforth  to  be  void,  operates  as  an  equita- 
ble re-assignment  of  the  claim  of  the  original  owner,  and  divests  the  assignee  of  his 
title.    [BaU  agt.  Larkin,  3  E.  D.  SmUh,  356.) 

Examination  of  parties  on  a  mortgage  foreclosure.— In 

an  action  of  foreclosure,  when  a  decree  has  been  made  upon  pleadings  and  proois, 
(suit  commenced  before  the  Code,)  appointing  a  referee  to  compute  the  amount  due, 
to  examine  the  plaintiff  as  to  payments,  to  take  proof  of  the  allegations  of  the  bill 
as  against  an  absent  defendant,  and  directing  a  sale ;  on  the  confirmation  of  the  re- 
port, the  parties  who  hare  appeared  and  answered  are  concluded  by  such  decree 
as  to  the  issues  in  the  pleadings;  and  the  referee  has  no  right  to  examine  the  plain- 
tiff as  to  any  facts  except  those  relating  to  payments  on  the  mortgage ;  nor  to  ex- 
amine the  absent  defendant  in  behalf  of  his  co-defendants  as  to  a  defence  of  fraud 
set  up  in  the  answer.    (McCracken  agt  Valentine,  5  Seld.  42.) 

Examination  not  to  be  restricted  to  cases  of  voluntary 
assignor* — The  provision  of  the  Code  allowing  a  party  to  bo  examined  as  a 
witness  in  his  own  behalf,  whenever  the  assignor  of  a  thing  in  action  or  contract 
has  been  introduced  as  a  witness,  by  the  adverse  party,  ought  not  to  be  restricted 
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to  the  case  of  a  roluntaiy  assignor.  It  applieo,  also,  in  cases  where  the  assignment 
is  made  in  pursuance  of  law,  or  by  the  direction  of  a  court  or  ofiBcer.  A  debtor, 
proceeded  against  under  the  non-imprisonment  act,  who  chooses  to  deliver  an  in- 
▼entorj  of  his  estate  and  execute  an  assignment  of  his  property  under  the  3d  sub- 
division of  the  10th  section  of  that  act,  is  a  yoluntarj  actor,  and  the  assignment 
cannot  be  deemed  a  compulsory  act  Where  a  party  to  a  suit  is  examined  as  a 
witness  in  his  own  behalf^  the  Code  does  not  limit  his  examination  to  the  same  iden- 
tiecUpoinia  as  to  which  the  assignor  has  been  inquired  of;  but  he  may  offer  himself 
as  a  witness  "  to  ihe  same  maUery  {Gardner  agt  Claarh,  17  Barb.  638.)  One  who 
assigns  a  claim  to  a  creditor  on  account  of  his  debt,  without  any  agreement  that 
any  part  of  the  debt  shall  be  extinguished  by  the  assignment,  is  a  competent  wit- 
ness for  his  assignee  in  an  action  to  reeorer  the  demand.  {Bridget  agt.  Hyali^  16 
N,  7.  R.  546.) 

Where  assignor  asaigns  for  the  purpose  off  hecoming  a 
uritness. — An  assignor  of  a  thing  in  action,  who  has  assigned  to  become  a  wit- 
ness, may  be  in  certain  cases  a  competent  witness  ;  but  if  he  remains  interested  in 
the  event  of  the  suit^  is  incompetent,  notwithstanding  the  provisions  of  the  399th 
section  of  the  Code;  although  intereetj  as  a  general  rule,  (under  the  Code),  does  not 
render  a  witness  incompetent.  {UamiUon  and  DeansviUe  Flank  Road  Company  agl 
Riee^  3  How.  401 ;  eee  Everts  agt  Palmer^  3  C7.  /?.  51.)  A  claim  in  a  suit  assigned 
to  the  plantiff  merely  to  enable  the  assignor  to  testify,  does  not  render  the  latter 
incompetent;  it  only  affects  his  credibility.  {Nelson?^.  Smithed  Abb.  117.)  To 
the  same  effect  is  Boyle  agt.  Banielt,  (2  K  B.  SmOh^  385) ;  Watkins  agt.  CousdH 
(1  E,  B.  Smithy  66.)  To  sustain  an  objection  to  the  competency  of  an  assignor  as 
a  witness  on  the  ground  of  interest,  it  must  appear  that  the  object  of  the  assign- 
ment was  not  to  effect  an  actual  transfer  of  the  claim,  and  that  the  suit  is  in  fact 
brought  for  his  own  benefit;  and  where  the  objecting  party  examines  the  assignor  in 
chief  as  to  his  interest  in  the  claim,  the  denial  by  the  latter  of  any  interest  therein, 
is  conclusive.  {Beach  agt.  Raymond^  2  £.  B.  SnUth^  496.)  Where  the  assignor  of 
a  claim  testified  that  the  action  was  brought  "to  recover  his  money  and  for  his  imme- 
diate benefit" — queref  Whether  there  was  any  error  in  excluding  his  evidence  from 
the  case,  although  the  assignment  was  in  writing  under  seal,  and  the  plaintiff  gave 
him  a  promissory  note  therefor.  (Harrit  agt.  Story^  2  E,  B.  Smithy  263 ;  see  Briggs 
agt.  Evans^  1  E.  B.  Smithy  192 ;  and  see  Seymour  agt  Wiiton^  15  How.  355.) 

Action  against  one  of  turo  Joint  debtors.~In  an  action  brought 
against  one  of  two  joint  debtors,  the  other  is  a  competent  witness  for  the  defendant 
under  the  Code  of  1852.  {Svfeei  agt.  TuUle,  14  N.  7.  R.  465.)  But  where  one  of  two 
defendants,  jointly  indicted  for  felony,  is  separately  tried  in  accordance  with  his 
own  demand,  his  co-defendant  is  not  a  competent  witness  in  his  favor.  {Mclniyre 
agt  People,  5  SeUL  38;  see  Eno  agt  BelveechiOj  4  Buer^  53.) 


EXAinilVATIOIf  OF  ADTERSE  PARTY  ON  HIS  OWlf 
BEHAIiF  TO  THE  SAJXIE  MATTER. 

In  ansmrer  to  assignor  of  a  promissory  note.— Where  an  as- 
signor  of  a  promissory  note,  through  whom  the  plaintiff  derives  his  title,  is  examined 
as  a  witness,  the  defendant  may  be  examined  as  a  witness  on  his  own  behalf,  with- 
out being  required  to  specify  the  matters  to  which  he  proposes  to  testify.  He  may 
be  offered  as  a  witness  generally — should  it  be  proposed  to  extend  his  examination 
beyond  the  matters  embraced  in  the  testimony  of  the  assignor,  the  evidence,  upon 
objection,  may  bo  excluded.    {Potter  agt  BushmU,  10  How.  94.) 

Testimony  of  adverse  party  confined  to  same  matter 
as  testimony  of  assignor. — When  the  adverse  party  is  offered  as  a  wit- 
ness, under  section  399  of  the  Code,  his  testimony  must  be  confined  to  the  street 
matter  upon  which  the  assignor  may  fiave  been  examined;  and  is  required  to  be  re- 
sponsive,  or  at  least  relative  to  that  examination.  {This  agrees  wOh  Potter  agt 
Bushnell,  10  How.  Pr.  R.  96 ;  and  Carpenter  agt  Secor^  11  id  403.)  (Evans  agt 
Burbank,  12  How.  73.)  To  the  same  affect  is  Angel  agt  SoUs,  (2  E.  B.  Smith,  240); 
Wofrd  agt  Ingraham,  (1  E.  B.  Smith,  538);  Carpenter  agt.  Sweet,  (2  Abb.  160.) 
But  where  a  party  to  a  suit  is  examined  as  a  witness  in  his  own  behalf,  the  Code 
does  not  limit  his  examination  to  (he  same  identical  points  as  to  which  the  assignor 
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has  been  inquired  of;  bat  be  mftj  offer  bimaelf  as  a  witness  "  to  A«  mum  fnoflcr.** 
(Gardner  Ofift  Clark^  17  Bar^,  638.)  And  it  was  held  bj  the  superior  court  of 
Buffalo,  in  the  case  of  Burgart  agt  Siork^  (12  How,  559,)  that  where  an  assignor 
of  a  thing  in  action  is  examined  on  behalf  or  the  plaintiff^  (assignee,)  the  testimony 
of  the  deiendant  is  not  limited  to  the  same  idtniieal  poimt  to  which  the  assignor  hat 
been  esiamined,  but  vamj  be  examined  to  the  whoU  mattgr  to  which  Ihe  point  tqnn 
which  ihe  assignor  was  eoDominsd  reUUes.  In  the  case  of  Ckarpenier  agt.  Seeor,  (11 
Sow,  403,)  in  the  New-Tork  common  pleas^  it  was  hsle^  that  where  the  assignor  of 
a  thing  in  action  is  examined  bjr  the  plaintiff;  (his  assignee.)  the  defendant  can  only 
offer  himself  as  a  witness  to  the  same  matter  to  which  the  assignor  has  testified,  and 
not  to  matter  which  does  not  controTert  the  facts  testijQed  to  by  suck  assignor,  but 
goes  in  avoidanoe  or  discbarge  of  the  liability  resulting  from  those  facts.  Thus^ 
where  a  plaintiff  proves,  by  such  aasignor,  the  sale  of  a  hone  to  the  defendant,  (to 
recover  the  price  of  which  the  action  is  brought,)  it  is  not  competent  for  the  defend- 
ant to  testify,  on  his  own  behalf,  to  a  subsequent  payment  of  the  price,  or  to  a  f«- 
lease,  or  infancy^  or  other  matter,  in  avoidance  of  the  legal  consequence  of  the  facts 
sworn  to  by  the  assignor.  {Code,  %  399.)  Whether  such  payment  might  be  testified 
to  by  the  defendant,  when  Ihe  purchase  and  payment  were  simultaneous  and  the 
assignor  was  examined  to  the  transaction  generally,  ^nerst  Judge  Woodbupf,  in 
his  opinion  in  this  case,  AiUy  adheres  to  the  decision  of  the  court  made  in  Ward 
agt.  Jngraham^  (suprOf)  and  disagrees  with  the  views  expressed  by  Judge  Bacoh 
on  this  point  in  Gardner  agt  Ciark,  (17  Barb.  638.)  An  indoreer  of  negotiable  paper 
is  not  an  assignor  of  a  thing  in  action  within  the  meaning  of  Ihe  Code.  His  exam- 
ination as  a  witness  does  not  render  the  adverse  party  a  competent  witness  under 
section  399.  But  where  tlic  adverse  party  has  been  examined  as  a  witness,  and  is 
nevertheless  defeated  on  tiie  trial,  the  objection  that  he  was  improperiy  admitted, 
cannot  be  raised  by  the  prevailing  parly,  although  made  on  the  trial,  on  the  argu- 
ment of  a  motion  for  a  new  trial,  as  an  answer  to  such  motion.  Having  been  ad- 
mitted as  a  witness,  if  it  appear  that  any  material  question  put  to  him,  that  ought 
to  have  boon  allowed,  was  overruled,  a  new  trial  must  be  granted,  although  he  was 
improperly  admitted,  as  a  witness,  as  the  court  cannot  say  that,  had  the  evidence 
thus  excluded  been  received,  the  same  verdict  or  judgment  would  have  been  ren- 
dered. {Anderson  agt.  Busteed,  5  Dver,  485 ;  see  McGinn  agt  Warden,  3  E,  D.  STnith, 
355.)  /( seems^  that  under  section  399  of  the  Code,  when  an  assignor  of  a  daim  is 
examined  as  a  witness  to  prove  the  plaintiff^s  whole  case,  under  allegations  in  the 
complaint  of  general  indebtedness  by  the  defendant,  the  adverse  party  may  offer 
himself  as  a  witness,  not  only  to  prove  that  no  such  indebtedness  ever  existed,  but 
even  to  prove  that  it  did  not  exist  at  the  time  of  suit  brought,  if  it  had  existed  before. 
{Parsons  agt  Suydam,  3  E.  D,  Smith,  276.)  An  assignor  who  is  called  as  a  witness 
to  prove  facts  tending  to  show  his  act  fraudulent  as  against  creditors,  on  the  eross' 
eoMminaiion,  may  bo  asked,  whether  in  making  that  assignment  he  had  any  intent 
to  defraud  his  creditors.  [Seymour  agt.  WHson,  15  Haw.  355.)  The  master  of  a 
vessel  having  an  unsettled  account  with  her  owner,  for  his  wages  and  for  his  receipts 
from  the  earnings  of  the  vessel  and  disbursements  on  her  account,  assigned  his 
claim  to  a  third  person.  The  assignee  brought  an  action,  and  it  appear^  on  the 
trial  that  there  was  a  balance  due  from  the  defendant;  Tiild,  that  under  the  Code 
the  defendant  could  not  require  the  master  to  be  made  a  party  to  the  action  for  the 
purpose  of  enforcing  an  accounting.  He  was  a  competent  witness  for  either  party, 
and  upon  his  examination  the  defendant  could  have  every  benefit  from  his  testi- 
mony and  from  the  production  of  books  and  papers  which  he  could  obtain  from  his 
accounting  as  a  party.  (Allen  agt.  Smith,  16  A!  T,  R  415.)  Where  an  assignor, 
examined  as  a  witness  in  behalf  of  the  assignee,  testified  to  the  delivery  by  himself 
of  bricks  at  a  certain  house,  without  defining  the  quantity  thereof,  the  adverse 
party  was  entitled,  under  section  three  hundred  and  ninety-nine  of  the  Code  of 
Procedure,  to  give  his  own  testimony  as  to  the  quantity  so  delivered.  (Ck>vnng  agt 
Geib,  ION.  T.  B.  600.) 

When  party  may  be  rejected  as  a  wltnen  M'^lthont  being 
flivorn* — In  an  action  upon  contract,  a  defendant  offered  as  a  witness  for  his  oo* 
defendant  may  be  rejected  without  being  sworn,  if  he  is  only  to  be  examined  as  to 
a  matter  in  which  he  is  jointly  interested  with  the  party  calling  him.  So  ?teld, 
where  a  defendant  was  offered  to  prove  that  the  signature  of  his  co-defendant  to 
their  joint  and  several  promissory  note,  given  for  a  joint  subscription  to  the  stock  of 
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a  corporation,  was  obtained  bj  fraudulent  representations  as  to  the  solvency  of  the 
corporation.    (City  JBarJc  of  Oohtmbtu  agt.  Bruce,  11  2{.  T.  R  606.) 

Examlnatioii  of  liasband  and  iTlfe  a§  nrltneflsefl.—A  wife 
caonot  be  compelled  to  appear  and  be  examined  as  a  witness  in  a  suit  against  her 
husband.  The  Code  of  I^ceduro  allowing  a  party  to  call  the  adverse  party  as  a 
witness  has  not  affected  this  principle,  which  proceeds  not  on  the  ground  of  interest 
in  the  suit,  but  on  the  ground  of  its  leading  to  the  interruption  of  domestic  harmony 
and  confidence.  {Enoin  agt.  Smaller,  2  Sajid.  340.)  In  an  action  for  assault  and 
battery  on  the  wife,  brought  by  the  husband  and  wife  as  plaintiffs,  the  defendant  can- 
not require  the  wife  to  testify  as  a  witness,  either  under  the  act  of  1847,  or  under 
§  390  of  the  Code  of  Procedure.  The  only  disqualification  designed  to  be  removed  by 
the  statute,  was  that  of  being  a  party  to  the  record.  It  was  not  intended  to  change 
the  common  law  rule  which  declared  the  wife  incompetent  to  testify  as  a  witness 
either  for  or  against  her  husband.  A  person  incompetent  to  testify  fVom  any  cause, 
cannot  be  made  a  competent  witness  under  the  statute  in  question,  by  being  made- 
a  party  to  the  record.  As  a  primary  rule  in  the  construction  of  statutes,  the  inten- 
tion is  to  be  collected  flrom  the  words ;  but  where  the  words  are  not  explicit,  it  is 
to  be  gathered  from  the  occasion'  and  necessity  for  the  law,  the  defect  of  the  former 
law,  and  the  designed  remedy ;  being  the  cause  which  moved  the  legislature  to 
enact  it  {PiUow  agt.  Busknellj  4  How.  9.)  Held,  that  a  husband  is  a  competent 
witness  to  prove  a  wiarno^e  (where  the  wife  sues  alone  for  her  separate  property.) 
{Willis  agt.  Uhderhm^  6  IIow,  396.)  At  common  law  a  husband  cannot  be  a  wit- 
ness for  the  wife,  nor  the  wife  for  the  husband.  This  rule  is  founded  upon  reasons 
of  public  policy,  and  not  upon  the  interest  of  the  witness,  and  it  has  not  been  changed 
or  affected  by  the  Code*.  A  husband  since  the  Code,  cannot  be  a  witness  for  his 
wife's  trustee  in  a  suit  affecting  her  separate  estate  although  she  is  not  a  party  to 
the  suit,  and  he  has  no  interest  whatever  in  the  event  of  the  suit.  {Ilashrouck  agt. 
Vandervoortf  4  Sand.  596 ;  ihia  case  was  affirmed  by  the  court  of  appeals^  5  Seld.  153.) 
This  seems  to  overrule  the  decision  in  Willis  agt  UnderhiU,  {supra.)  Tlie  court  of 
appeals,  in  the  case  ofUasbrauck  agt  Vandervoort^  say,  that  the  principle  which  ex- 
cludes the  testimony  of  husband  and  wife,  where  the  other  is  a  party,  or  interested 
in  the  suit,  depends  merely  upon  the  relations  existing  between  the  witness  and  the 
party,  and  not  at  all  upon  the  interest  of  the  witness  in  the  event  of  the  suit  It  is 
not,  therefore,  affected  by  sections  398  and  399  of  the  Code.  (5  Seld.  153.)  The 
wife  of  the  assignor  of  a  claim  is  a  competent  witness  for  the  assigpiee  in  an  action 
for  such  claim.  {Prince  agt  Pown^  2  E.  D.  Smith,  525 ;  see  Farley  agt  Flanagan,  1 
JR  D.  Smith,  314;  KeUy  agt  KeUy,  2  K  D.  Smith,  250.)  Whether  in  an  action 
against  husband  and  wife,  brought  by  the  assignee  of  a  contract  or  thing  in  action, 
if  the  plaintiff  thinks  proper  to  examine  his  assignor,  the  wife  and  the  husband, 
either  or  both,  are  not  competent  witnesses  under  section  399  of  the  Code,  qutre  f 
{McGinn  agt.  Worden,  3  E.  D.  Smith,  365.)  In  an  action  for  a  divorce  for  adultery, 
the  defendant  cannot  be  examined  as  a  witness  for  the  plaintiff.  (Arborga^t  agt.  Ar' 
horgasi,  8  How.  297.)  *'A  party  to  an  action  or  proceeding  may  be  examined  as  a 
witness  in  his  own  behalf^  the  same  as  any  other  witness.  \  Code,  g  399,  as  amend- 
ed in  1857.)  The  question  is,  does  this  provision  authorize  a  party  to  be  examined 
as  a  witness  on  their  own  behalf,  in  an  action  between  husband  and  wife  t  Held, 
that  although  the  language  of  the  Code  is  broad  enough  to  cover  such  a  case,  yet 
the  courts  should  hesitate  to  believe  that  it  was  the  intention  of  the  legislature  to 
make  an  innovation  so  dangerous  upon  the  rules  of  the  common  law,  relating  to 
husband  and  wife.  Therefore  ?ield,  in  an  action  by  the  wife  against  the  husband  for 
divorce,  on  the  ground  of  adultery,  that  she  was  an  incompetent  witness  in  the  case, 
and  no  judgment  could  be  rendered  upon  her  evidence.  (Smith  agt.  Smith,  15  How. 
165;  see  also  People  agt  DueU,  16  How.  43.) 

The  latter  part  of  this  section,  (399,)  as  it  now  stands,  reads  in  this  way :  "And 
except  also  that  neither  husband  nor  wife  shall  be  required  to  disclose  any  com- 
munication made  by  one  to  the  other."  The  question  is,  does  this  apply  to  husband 
and  wife,  or  either  of  them,  as  a  witness,  when  not  a  party  f— Ed. 

Ifotice  of  examination  of  assignor  is  necessary  only 
as  against  assignee,  executor  or  administrator.— The  pro- 
visions of  section  399  of  the  Code,  in  reference  to  the  notice  and  examination  of  an 
ssaignor,  kc,  contain  a  rule  of  evidence,  and  are  therefore  applicable  to  jusiicet^ 
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courts.  It  was  the  intention  of  the  legislature,  by  the  last  part  of  section  399  of 
the  CodOf  to  prohibit  an  assignor  from  Mng  a  witness  against  an  executor  or  adminiS' 
trator ;  and  where  an  assignee  (or  trustee)  is  a  party,  notice  of  intention  to  examine 
an  assignor  is  required,  to  enable  the  adverse  party  to  procure  the  attendance  of  the 
person  or  persons  whom  he  represents,  or  be  prepared  to  show  that  it  could  not  be 
procured.  In  cases  where  the  other  party  to  the  contract  is  a  party  to  the  record, 
the  complaint  or  ansmer  is  a  sufficient  notice.  (Clement  agt.  Adams,  12  How.  163.) 
Notice,  under  section  309  of  the  Code,  of  the  intended  examination  of  an  assignor  of 
a  chose  in  action  or  contract  as  a  witness,  is  not  necessary  where  the  other  party  to 
the  contract  or  thing  in  action  is  the  party  to  the  action,  against  whom  the  assignor 
is  to  be  examined.  Such  notice  is  only  required  where  the  party  acrainst  whom  the 
assignor  is  to  be  examined,  is  not  an  original  party  to  the  contract  or  thing  in  ac- 
tion. ( Vassear  agt  Livingston^  3  Kern.  248.)  The  notice  that  an  assignor  will  be 
examined,  must  specify  the  points  upon  which  it  is  intended  to  examine  hlro.  {Faion 
agt.  Keese,  8  How.  341 ;  see  Benham  agt.  K  Y.  Central  Railroad  Co.,  13  How.  198.) 
The  notice  required  to  be  given  of  the  examination  of  a  party  or  person  as  a  wit- 
ness, under  section  399  of  the  Code,  must  designate  and  specify  distinctly  the  points 
upon  which  such  examination  is  intended  to  be  had.  The  notice  should  certainly 
be  as  clear  and  as  definite  as  is  required  in  a  bill  of  particulars.  A  notice  of  this 
kind :  **  The  defendant  will  be  examined  as  a  witness  on  the  trial  of  this  action  in 
his  own  behalf,  on  each  and  every  allegation  contained  in  and  fact  put  in  issue  by 
the  pleadings  therein,"  hM,  entirely  insufiBcient.  'So  points  are  specified  in  such  a 
notice.  (PaUison  agt.  Johnson^  15  How.  289.)  On  an  anoZyMr' of  section  399  of  the 
Code,  as  amended  on  the  13th  of  April,  1857,  it  will  stand  about  in  this  shape :  1.  A 
party  to  an  action  or  proceeding,  and  a  party  for  whose  immediate  benefit  a  suit  is 
prosecuted  or  defended,  may  be  examined  as  a  witness  in  his  own  behalf,  the  same 
as  any  other  witness,  in  all  cases  except — when  the  adverse  party,  or  adverse  per- 
son in  interest,  is  not  living ;  or,  when  the  opposite  party  is  an  assignee,  adminis- 
trator, executor,  or  legal  representative  of  a  deceased  person.  2.  Ten  days^  notice, 
in  writing,  of  such  intended  examination,  must  be  given  to  the  adverse  party, 
specifying  the  points  upon  which  the  party  or  person  is  intended  to  be  examined. 
But  in  special  proceedings,  of  a  summary  nature,  such  reasonable  notice  shall  be 
given  as  shall  be  prescribed  by  the  court  or  judge.  3.  When  notice  of  such  ex- 
amination is  given,  and  the  opposite  party  resides  out  of  the  jurisdiction  of  the 
court,  such  a  party  may  be  examined  by  commission  issued  and  executed  as  now 
provided  by  law  4.  If  a  party  or  person  in  interest  have  been  examined  under 
this  section,  the  other  party  or  person  in  interest  may  offer  himself  as  a  witness  in 
his  own  behalf  and  shall  be  so  received.  Now,  the  ten  days^  notice  and  the  points 
of  examiTiaiion,  apply  only  to  the  party  or  person  in  interest  offering  himself  as  a 
witness,  on  the  original  application,  in  his  own  behalf— not  to  the  opposite  party ; 
the  law  admits  him,  of  course,  and  at  large  upon  all  the  issues,  whether  his  exami- 
nation is  upon  commission  or  otherwise.  (Burling  agt.  Ogden^  14  How.  76 ;  see 
Freeman  agt.  Newton,  3  E.  D.  Smith,  246.) 

Motice  of  examination  of  assignor  applies  to  Jast ices' 
and  marine  court. — ^The  amendment  to  this  section  in  1858  settles  this 
question.    (See  also  Benham  agt.  N.  T.  Central  RR.  Co.,  13  How.  198.) 

To  i¥taat  cases  §  399  applies. — It  applies  as  a  rule  of  evidence  to 
actions  in  justices^  courts.  (Falcm  ogt.  Keeae,  8  How.  341;  Gaies  agt.  Ward,  17 
Barb.  427  ;  CoUins  agt.  Knapp,  IS  Barb.  532.;  The  ten  days*  notice  required  to  be 
given  of  the  examination  of  an  assignor  as  a  witness  under  section  399  of  the  Code, 
is  as  applicable  to  a  justice's  court  as  any  other.  Because,  it  is  a  rule  of  evidence 
which  is  thus  expressly  made  applicable  by  the  provisions  contained  in  the  15th 
sub.  of  section  64  of  the  Code.  (Pelham  agt.  Bryant,  16  How.  60.)  This  section  does 
not  apply  to  surrogates'  courts.  (Bradford's  Sur.  R.  224.)  Nor  to  eases  ot  habeas 
corpus.    (1  Parker's  Crim.  R.  169.)    Nor  bastardy.    (People  agt.  DueO,  16  How.  43.) 
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commssiQif  out  of  the  state. 

Conrts  of   record  may  issue   commissions.— Whenever  an 

issue  of  facts  shall  have  been  joined  in  any  action  in  a  court  of  law,  being  a  court 
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of  record,  and  it  shall  appear,  on  the  application  of  either  party,  that  any  witneas  not 
residing  within  this  state  is  matarial  ia  the  prosecution  or  defence  of  such  action, 
the  court  may,  upon  such  terms  as  it  shall  think  proper,  award  a  commission  to  one 
or  more  competent  persona,  authorizing  them,  or  any  one  of  them,  to  examiue  such 
witness  on  oath,  upon  the  interrogatories  annexed  to  such  commission ;  to  take  and 
certify  the  depositions  of  such  witness,  and  to  return  the  same  according  to  tlie 
directions  given  with  such  commission.  (7  Wend.  513,  520;  9  id.  444;  19  id.  98  ; 
4  HiU,  634.)  (3  R  S.,  6th  ad.,  675,  §  11.)  A  party  residing  out  of  the  state  may  be 
examined  as  a  witness,  on  a  commissioo,  at  the  instance  of  the  adverse  party. 
(Brockway  agt.  StarUon^  2  Sand.  639;  see  18  Wend.  646;  1  Wend.  65.) 

Marine  court,  IVew-Yorky  may  issue  commissions. — See 

aection  65,  anie^  p.  79. 

District  courts,  If  ew- York,  may  issue  commissions.— -fSTee 

section  66,  ante,  p.  83. 

Justices'  courts  may  issue  commissions.— Whenever  an  issue 
of  fact  shall  have  been  joined  in  aoy  action  or  suit  before  a  justice  of  the  peace,  and 
it  shall  appear,  on  the  application  of  either  party,  that  any  witness,  not  residing 
within  the  county  where  said  suit  is  pending  or  the  county  ac^joining,  is  material  in 
the  prosecution  or  defence  of  such  action  or  suit,  the  said  justice  may  award  a  com* 
mission  to  one  or  more  competent  persons,  authorizing  them  or  any  one  of  them  to 
examine  such  witness  on  oath  upon  the  interrogatories  settled  by  the  said  justice, 
and  certified  by  his .  approbation,  entered  or  indorsed  thereon,  or  by  the  written 
agreement  or  assent  of  the  parties  annexed  to  such  commission ;  to  take  and  certify 
the  depositions  of  such  witness,  and  to  return  the  same,  according  to  the  directions 
given  with  such  commission,  in  which  oonunission  both  parties  may  unite.  Such 
commission  may  be  granted  at  the  instance  of  either  party,  by  such  justice  of  the 
peace,  at  any  time,  upon  proof  that  due  notice  of  such  application  for  such  commis- 
sion has  been  served  on  the  advene  party  at  least  sil  days  before  the  time  of  mak- 
ing such  application ;  but  the  issuing  of  such  commission  shall  not  postpone  the 
trial  beyond  the  time  now  authorized  by  law.  The  commission  shall  be  executed 
and  returned,  as  is  prescribed  by  statute  when  a  commission  issues  out  of  a  court  of 
record ;  and  the  deposition  and  testimony  taken  in  pursuance  thereof  shall  be  re- 
ceived on  the  trial  as  testimony  in  the  cause,  with  the  like  effect  as  if  such  witness 
were  personally  examined  at  such  trial.  (Laws  1838,  p.  232,  §g  2,  3  &  4 ;  5«e  Eaton 
agt.  North,  7  Barh.  631 ;  Young  agt.  Scott,  3  HiO,  32;  «<  §§  52  to  64,  inclusive,  ante 
p.  48.) 

l¥tao  may  issue  commission  in  supreme  court.— If  such 
action  be  pending  in  the  supreme  court,  any  justice  of  that  court  may,  in  vacation 
of  the  said  court,  grant  an  order  that  such  commission  issue  upon  proof  that  due 
notice  of  application  for  such  order  has  been  served  on  the  adverse  party,  at  least 
ten  days  before  the  time  of  making  such  application.  But  the  power  herein  con- 
ferred shall  not  be  exercised  by  any  recorder  of  a  city,  or  supreme  court  commis- 
sioner, or  judge  of  any  county  courts.  (3  R.  S.,  5ih  ed.,  675,  §  12.)  An  application  for 
a  commission^  in  any  action  at  law  in  the  supreme  court,  to  take  the  testimony  of 
witnesses  not  residing  within  this  state,  may  be  made  in  vacation  or  in  term  time, 
to  any  justice  of  the  supreme  court  or  county  judge  at  chambers  in  the  county  of 
his  residence,  notwithstanding  the  venue  in  such  cause  shall  not  be  laid  in  the  same 
or  an  adjoining  county.    (3  R.  S.  293,  6thed.,  %b1.) 

Order  to  be  filed. — Such  order  shall  be  filed  in  the  office  of  the  clerk  of 
the  court,  and  shall  be  granted  only  in  the  like  cases  and  upon  the  same  terms  that 
the  supreme  court  would  award  such  commission,  and  shall  be  subject  to  the  control 
of  the  court  in  all  respects.    (3  R.  S.  675,  5^  ed,  §  13.) 

'Wlio  to  settle  interrogatories. — The  interrogatories  to  be  annexed 
to  such  commission,  shall  be  settled  by  a  judge  of  the  court  in  vacation,  or  if  the 
action  be  in  the  supreme  court,  by  a  justice  thereof,  upon  such  notice  as  shall  be 
established  by  the  practice  of  the  court.  (1  Kern.  203 ;  12  Barb.  521.)  (3  R.  S.  675, 
5th  ed.,  g  14.) 

Hoir  interrogatories  settled,  and  annexed  to  com- 
mission.— In  settling  such  interrogatories,  either  party  shall  be  allowed  to  insert 
any  question  pertinent  to  the  cause,  which  he  shall  propose.    The  officer  settling 
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the  same  shall  iodoree  his  allowaiice  thereof)  a&d  annex  Cbem  to  the  eonimisBion. 
Upon  the  commission  he  shall  direct  the  manner  in  which  it  shall  be  returned,  and 
may,  in  his  discretion,  direct  the  same  to  be  returned  bj  mail,  addressed  to  the  deik 
of  the  coort  out  of  which  it  shall  issue ;  or,  if  issued  out  of  the  supreme  court,  ad- 
dressed to  the  cleriE  of  the  countj  in  which  the  venue  in  such  action  shall  be  laid, 
designating  the  name  of  such  derk  and  his  residence.  (23  BcBtb.  9 ;  SI  Wend.  157 ; 
t  HiU,  503.)     (S  J?.  S,  675,  bih  tdL,  §  15.) 

CommimioUf  bow  to  be  executed. — The  persons  to  whom  such 
commission  shall  be  directed,  or  any  one  of  them,  unless  otherwise  expressly  directed 
therein,  shall  execute  the  same  as  follows :  1.  They  or  any  one  of  them  ahaU  publicly 
administer  an  oath  to  the  witnesses  named  in  the  eommioion,  that  the  answers  given 
by  such  witnesses  to  the  interrogatories  proposed  to  them  shall  be  the  troth,  the 
whole  truth,  and  nothing  but  the  truth,  (6  Wmd.  476 ;  23  id.  41);  2.  They  shall 
cause  the  examination  of  each  witness  to  be  reduced  to  writing,  and  to  be  sub- 
scribed by  him  and  certified  by  suoh  <^  the  oommissioners  as  are  present  at  the  tak- 
ing of  the  same ;  3.  K  any  exhibits  are  produced  and  proved  before  them,  they  shall 
be  annexed  to  the  depositions  to  which  they  relate,  and  shall  in  like  manner  be  sub- 
scribed by  the  witness  proving  the  same,  and  shall  be  certified  by  the  commission- 
ers (1  KertL  294;  25  Barb.  274);  4.  The  commissioners  shall  subscribe  their  names 
to  each  slieet  of  the  depositions  taken  by  them ;  they  shall  annex  all  the  depositions 
and  exhibits  to  the  commission,  upon  wbidi  their  return  shall  be  indorsed ;  and  they 
shall  dose  them  up  nnder  their  seals,  and  shall  address  the  same,  when  so  dosed,  to 
the  clerk  of  the  court  from  which  the  commission  issued,  or  to  the  clerk  oi  the 
county  in  which  the  venue  shall  be  laid,  as  shall  have  been  directed  on  the  com- 
mission at  his  place  of  residence ;  5.  If  there  is  a  direction  on  the  commission  to  re- 
turn the  same  by  mail,  they  shall  immediately  deposit  the  packet  so  directed  in  the 
nearest  post  office ;  6.  If  there  be  a  direction  on  the  commission  to  return  the  same 
by  an  agent  of  the  party  who  sued  out  the  same,  the  packet  so  directed  shall  be 
delivered  to  such  agent  A  copy  of  this  section  shall  be  annexed  to  every  commis^ 
sion  authorized  by  this  artide.  (1  HiU,  251;  25  Barb.  274.)  (I  iC  &  676^  5A 
ed.,  §  16.) 

Returm  off  commiMlOB  by  affemt*— If  such  packet  be  delivered  to 
an  agent,  he  shall  deliver  the  same  to  the  derk  to  whom  it  shall  be  directed,  or  to 
one  of  the  judges  of  the  court  in  which  the  action  is  pending,  who  shall  receive 
and  open  the  same,  upon  such  agent  making  affidavit  that  he  received  the  same 
fh>m  the  hands  of  one  of  the  commissioners,  and  that  it  has  not  been  opened 
or  altered  since  he  so  received  it.  If  such  agent  be  dead,  or  fW>m  sickness  or  other 
casualty  unable  to  deliver  such  package  personally,  as  In  the  last  section  directed,  the 
same  may  be  received  by  the  derk  or  judge  from  the  hands  of  any  other  person, 
upon  such  person  making  affidavit  that  he  received  the  same  fh>m  such  agent,  that 
such  agent  is  dead  or  otherwise  unable  to  deliver  the  same,  that  it  has  not  been 
opened  or  altored  since  such  person  received  it,  and  that  he  believes  the  same  has 
not  been  opened  or  altered  since  it  came  from  the  hands  of  the  commissioners. 
(3  R.  S.  676,  bth  ed,  gg  17  &  18.) 

Return  by  mail,  and  ffillBg  coiiiiiilMloB.->The  clerk  or  judge 
receiving  and  opening  such  commission  and  return,  shall  immediately  file  the  same 
in  the  office  of  the  derk  of  the  court  f^om  which  it  issued,  or  if  the  action  be  pend- 
ing in  the  supreme  court,  in  the  office  of  the  derk  of  the  county  in  which  the  venue 
in  the  action  is  laid.  If  the  packet  containing  such  commission  and  return  be  trans- 
mitted by  mail,  the  derk  to  whom  the  same  shall  be  addressed  shall  receive  the 
same  from  the  post  office,  and  open  and  file  it  in  his  office.  (3  R  S,,  bOi  ed.^  676, 
§§  19  and  20.) 

Partiefii  may  direct  mode  of  return  of  commimion.— • 

The  parties  or  their  attorneys  may,  in  writing,  agree  on  the  manner  in  which  a 
commission  for  the  examination  of  witnesses  may  be  returned ;  and  on  filing  such 
agreement  with  the  derk  of  the  court,  the  attorney  for  the  party  suing  out  the  same 
may  indorse  thereon  a  direction  according  to  snch  agreement ;  and  sudi  commission 
shall  be  returned  aecordinffly.    (3  R.  5.,  6(h  ed.,  677,  g  21.) 

Commimion  and  return  irbere  to  be  kept  and  inspec- 
tions'—The commission,  returns,  depositions  and  exhibits  thereto  annexed  shall 
remain  on  file  in  the  office  of  the  derk  to  whom  the  same  were  addressed,  unless 
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the  court  by  a  special  order  shall  direct  them  to  be  filed  in  the  office  of  some  other 
clerk.  They  shall  at  all  times  be  open  to  the  inspection  of  the  parties,  who  shall  be 
entitled  to  copies  of  such  parts  thereof  as  they  may  require,  on  payment  of  the  fees 
aUowed  by  law.    (2  R.  &  bth  ed,  677,  §  22.) 

Examinations  and  depositions  used  in  evidence.— The  ex- 
aminations and  depositions  taken  under  a  conuniasion  issued,  executed  and  returned 
as  herein  directed,  or  an  exemplification  thereof  when  the  originals  are  filed  in  any 
other  county  than  that  in  whidi  the  cause  shall  be  tried,  may  be  offered  and  used 
in  evidence  on  the  trial  of  the  cause  by  either  party;  and  every  objection  to  the 
competency  or  credibility  of  a  witness  so  examined,  or  to  the  competency  or  rele- 
vancy of  any  question  put  to  him,  or  of  any  answer  given  by  him,  may  be  made  in 
the  same  manner  and  with  the  like  effect  as  if  such  witness  were  personally  exam- 
ined at  such  trial  (1  Kim,  203;  22  Barb.  9;  12  id.  521.)  (3  R.  5.,  bth  ed,  677, 
§23.) 

Commission  after  interlocutory  Judgment.— If  an  interlocu- 
tory judgment  shall  have  been  obtained  in  any  action,  a  commission  may  be  award- 
ed, on  the  application  of  the  plaintiff,  in  the  like  cases  and  in  the  same  manner  as  if 
an  issue  of  fact  had  been  joined ;  and  the  depositions  taken  thereon  may  be  used  in 
evidence  on  any  proceeding  to  assess  the  plaintiff^s  damages,  with  the  like  effect  as 
herein  provided  in  esse  of  trial.    (3  R  S.,  5ih  ed.,  677,  g  24.) 

Impositions  on  motion  in  supreme  court*— When  there  shall 
be  a  motion  or  other  proceeding  in  the  supreme  court,  in  which  it  shall  be  neces- 
sary for  either  party  to  hare  the  deposition  of  any  witness  who  shall  have  refused 
voluntarily  to  make  his  deposition,  the  court  may  direct  a  commission  to  be  issued 
to  one  or  more  persons,  inhabitants  of  the  countv  in  which  such  witness  resides,  to 
take  his  testimony.  (3  R,  5.,  6ih  ecL^  869,  §  26.)  The  foregoing  sections  embraoe 
the  provisions  of  the  fievised  Statutes  (5(A  td.)  on  the  subject  of  issuing  commia- 
aions. 

Issuing  a  commission  not  a  matter  off  strict  rigiit,  but 
discretionary  uritii  ttae  court. — ^The  issuing  of  a  commission  to  take 
the  testimony  of  a  witness  out  of  the  state,  though  usually  directed,  is  not  a  matter 
of  strict  right  Where  a  commission  is  likely  to  produce  great  injury  to  the  adverse 
party,  terms  will  be  imposed,  and  in  extreme  cases  it  may  be  wholly  refused.  (Ring 
agt.  MoU,  2  Sand.  682.)  And  in  exercising  this  discretion  as  to  issuing  commissions, 
the  court  will  not  allow  one  to  issue,  where  the  object  is  to  procure  cumulative  tes- 
timony on  a  point  on  which  there  was  conflicting  evidence  at  a  former  trial,  and  the 
expense  of  executing  the  commission  will  exceed  the  amount  involved  on  that  point 
{Mitchell  agt  MofUgomery^  4  Sand.  676.)  Where  a  commission  is  sought  which  will 
cause  great  delay,  and  the  adverse  party  shows  that  the  testimony  sought  will 
probably  be  insufficient  and  proposes  to  admit  whatever  the  applicant  wiU  swear 
he  expects  to  prove  on  the  commission ;  the  latter  will  be  required  to  state  what  he 
so  expects  to  prove,  and  on  his  opponent's  stipulating  to  admit  the  same,  the  com- 
mission will  be.  refused.  The  fads  are  to  be  admitted  in  such  a' case,  not  that  the 
foreign  witnesses  will  testify  to  such  fJMsts.  (Bank  of  Commerce  agt  Michelj  1  Sand. 
687;  «ee7  Cbw.369.) 

Will  generally  be  Issued  urtaere  a  prima  facie  case  is 
presented.~*In  an  action  brought  by  an  assignee^  on  contract,  for  the  recovery 
oT  A  joint  demand  against  three  defendants,  two  only  of  whom  answered, — held,  that 
the  two  defendants  who  had  answered,  were  entitled  to  a  commission  to  examine 
the  other  co-defendant  as  a  vfitness  for  them.  It  seems^  that  the  rule  and  practice 
which  have  always  prevailed  in  granting  commissions  for  the  examination  of  a  ma- 
terial xoiiness,  should  still  prevail,  even  where  the  witness  to  be  examined  is  a  party 
to  the  action,  unless  it  is  made  to  appear  that  the  examination  cannot  be  received 
as  evidence  upon  the  trial  Where  a  party  swears,  upon  the  advice  of  counsel, 
that  another  party,  who  is  absent  from  the  state,  is  a  material  witness,  he  should  be 
regarded  as  having  made  a  prima  facie  case  for  a  commission.  (ShufiU  agt  Povftr^ 
10  How.  286.)  Where  one  defendant  moved  for  a  commission  to  examine  a  co-de- 
fendant under  section  397,  hdd,  that  the  papers  not  showing;  that  a  several  judg- 
ment would  be  proper,  a  prianafade  case  was  not  made  out.  (Merrifield  agt.  Cooky ^ 
4  How.  272.)    The  ten  day^  notice^  and  the  points  of  txanwn/fiiwn^  ftpplj  ^^7  to  the 
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party  or  person  in  interest  offering  himself  as  a  witness,  on  the  original  application, 
in  bis  own  behalf— not  to  the  opposite  party ;  the  law  admits  him,  of  coarse,  and  at 
large  npon  all  the  iasnes,  whether  his  exsmination  is  upon  commission  or  otherwise. 
(BurUng  agt  Ogden,  14  How.  76.) 

Where  motion  for  commlMloB  Is  rapreme  court  to  be 
made. — A  motion  for  a  commission  must  be  made  in  the  district  in  which  the  ac- 
tion is  trisblo,  or  in  a  county  adjoining  that  in  which  it  is  tri&ble.  The  Reriaed 
Statutes  and  the  judiciary  act,  in  reference  to  such  a  motion,  are  xnoonsistent  with 
the  401st  section  of  the  Code,  and  the  latter  must  prevaiL  [Sturgess  agt  Weed,  13 
Sow.  130;  tee  Neweomb  agt.  Reed,  14  ffoto.  100;  Dodge  agt.  Roee,  1  C.  R  123.) 
Under  the  constitution  (Art.  3,  §  6),  the  supreme  court  have  general  jurisdiction  in 
law  and  equity  throughout  the  state.  Therefore,  if  a  motion  is  heard  and  decided 
by  the  court  irregularly,  as  in  a  case  where  an  insufficient  or  no  notice  of  motion 
has  been  given,  or  the  papers  are  otherwise  defective,  or  where  the  motion  is  made 
in  the  wrong  county,  the  order  is  not  roid  for  want  of  jnrisdiction,  but  merely 
irregular ;  and  is  binding  until  vacated  or  set  aside.  So  hiUf  where  upon  due  no- 
tice, an  order  for  a  commission  was  granted  to  the  defendant,  by  default,  in  the 
wrong  county.  It  seemSf  that  there  is  nothing  in  the  roles  of  practice  or  the  stat- 
ute  which  requires  the  motion  papers  for  a  commission  to  state  in  what  county  the 
action  is  to  be  tried.    {Blackmar  agt  Van  Inwager^  6  How.  367.) 

Application  on  affidavit  and  notice  of  motion— tlieir 
contents. — The  application  for  a  commission  is  founded  on  an  affidavit  stating 
the  cause  is  at  issue,  and  the  names  of  the  witnesses,  unless  unknown.  (2  HaU,  502.) 
An  affidavit  for  a  commission  must  show  that  issue  is  joined  in  the  cause ;  or  some 
reason  for  applying  before.  {Alien  agt.  Bendret,  6  Gmo.  400 ;  see  S  John.  Ceu  285.) 
Where  the  effect  of  a  rule  granting  a  commission  is  to  stay  the  proceedings,  the 
affidavit  must  state  the  party  has  a  defence  on  the  merits.  (2  Johns.  Cos.  285.)  Per 
Savage,  C.  J.  But  only  where  a  stay  of  proceedings  is  asked.  (Warner  agt.  Har- 
vey, 9  Wend.  444.)  And  where  the  affidavit  is  made  by  an  attorney,  it  need  not 
state  the  advice  of  counsel.  {BeaU  agt.  Day,  7  Wend.  61S ;  see  also  Seymour  agt 
Strong,  19  Wend.  98;  affidavit  of  merits  generaUy,  4  2702,  64;  2  Ht^toard's  Pr.  R  32, 
S3,  161,  171 ;  3  id.  413 ;  5  »d  14.)  {Brisban  agt  Hoyt,  1  Wend.  28.)  An  aitomey 
may  swear  to  materiality  of  witnesses  without  adding  as  advised  by  counsel  {BeaU 
agt.  Day,  7  Wend.  513.)  The  notice  of  motion  should  contain  the  names  of  the 
commissioners  to  whom  the  commission  is  to  be  sent ;  and  where  the  motion  is  by 
the  plaintiff,  it  should  be  made  as  soon  after  issue  joined  as  practicable.  (7  Wend. 
513,  supra.)  And  where  it  is  by  the  defendant,  it  should  be  made  before  notice  of 
trial,  in  order  to  save  the  costs.  (1  John.  Co,  391.)  Where,  however,  it  appears 
that  tbc  drfcndant  has  used  due  diligrnce,  costs  will  not  be  ordered  against  him. 
(1  Wend.  283.)  A  special  affidavit  will  be  required  where  the  bona  fides  of  the  ap- 
plication seem  doubtful.  {B  Johns.  Cb.  137;  7  Wend.  514.)  An  application  for  a 
commission  will  be  denied,  where  it  has  been  made  before  another  judge,  or  the 
court,  and  refused.    {AUen  agt.  Gibbs,  12  Wend.  202.) 

Not  allonred  for  testimony  of  party,  to  be  nsed  on  a 
ipeciai  motion* — ^There  is  no  authority  in  the  Revised  Statutes  or  the  Code, 
for  a  commission  to  examine  a  party  to  an  action,  for  the  purpose  of  procuring  his 
testimony  to  be  used  on  a  special  motion.  All  the  provisions  of  the  statutes,  in 
reference  to  the  examination  of  parties,  relate  to  evidence  to  be  used  on  the  trial  or 
hearing,  and  not  to  proof  on  interlocutory  motions.    {Stake  agt  Andre^  18  How.  159.) 

Stay  of  proceeding's* — By  analogy  to  the  former  practice,  the  defendant 
will  bo  allowed  twenty  days  after  the  service  of  the  reply,  in  which  to  apply  for  a 
commission,  with  a  stay  of  proceedings.  {Bank  of  Charleeion  agt  HurUml,  1  Sand. 
717.)  And  where  an  order  to  stay  is  obtained  by  a  defendant  after  receiving  notice 
of  trial,  the  plaintiff,  if  he  can  procure  a  vacatur  of  the  order,  is  regular  in  taking 
an  inquest  without  serving  notice  that  the  order  has  been  revoked ;  it  is  the  duty 
of  a  defendant,  under  such  circumstances,  to  watch  the  cause.  (Kimhall  agt. 
Knights,  18  Wend.  656.)  Where  a  party  is  under  a  stay  of  proceedings  by  his  op- 
ponent, for  the  return  of  a  commission^  he  hi  not  entitled  to  a  calendar  fee  ($10)  for 
every  circuit  at  which  the  cause  is  noticed  for  trial,  and  reached  during  the  stay. 
[It  would  icem  thai,  as  a  general  rule,  ?ie  ought  to  he;  for  if  t?ie  commission  migU  U 
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reiumtd,  after  service  of  notice  of  trials  in  time  to  try  the  caxut,  it  should  be  in  readi- 
ness for  tried. — Reporter.]  To  entitle  a  party  to  this  foe,  it  must  appear,  not  only 
that  the  cause  has  been  regularly  put  upon  the  calendar,  but  also  that  ii  has  been 
postponed^  or  has  not  been  reached.  A  stay  of  proceedings  is,  in  no  proper  sense,  a 
postponement  of  the  cause — that  has  reference  to  something  occurring  at  the  circuit, 
which  has  the  effect  to  delay  the  trial  {Shufdt  agt  Power^  13  Uow.  89.)  A  ride 
or  order  for  a  commission  to  examine  witnesses,  does  not  operate,  per  5e,  as  a  stay  of 
proceedings ;  if  it  is  intended  so  to  operate,  the  court  or  judge  will  so  direct.  (May- 
nard  agt.  Chapin,  *?  Wend.  520.) 

Settlement  of  interrogatories,  and  directions  for  return 
of  coniniission»~-Copie8  of  direct  interrogatories  to  be  put  to  witnesses  under 
a  joint  commission,  are  to  be  served  by  each  party  upon  the  other  simultaneously. 
(Brush  agt  Vandenbergh^  1  Ed.  Ch.  R.  649.)  Answers  to  interrogatories  upon  a 
commission  cannot  be  objected  to  at  the  trial,  as  incompetent  evidence,  provided  they 
are  fairly  within  the  scope  of  the  interrogatories.  The  proper  time  to  object  is,  when 
the  interrogatories  are  settled.  (Francis  agt.  Ocean  Ins.  Co.,  6  Cow.  404.)  It  is  no 
objection  to  receiving  in  evidence  depositions  taken  on  commission,  that  the  officer^s 
direction  of  the  manner  in  which  the  commission  should  be  returned,  was  indorsed 
on  the  interrogatories  annexed,  instead  of  being  indorsed  on  the  commission  itself. 
(Surd  agt  P^idrigh,  2  Rill,  502.)  Where  the  place  of  trial  was  changed,  and  a 
commission  afterwards  issued,  and  durected  to  be  returned  to  the  clerk  of  the  county 
originally  named  in  the  complaint  as  the  place  of  trial,  instead  of  the  clerk  of  the 
county  to  which  the  action  was  changed ;  hdd,  that  the  direction  was  proper,  as  it 
did  not  appear  but  that  the  change  of  place  of  trial  was  for  the  convenience  of  wit- 
nesses.   (Whiiney  agt  Wynkoop,  4  Abb.  370.) 

Commifisiouers,  execution  of  commission  and  return. — 
The  statute  (3  R.  S.  676,  §  16,  bih  ed.  supra^)  requires  a  copy  of  that  section  to  be 
annexed  to  the  commission.  In  the  case  of  WiUiams  agt.  Eidridge,  (1  UiU,  249,) 
Judge  OowEN  disposed  of  several  objections  to  the  exeoution  and  return  of  the 
commission,  and  exceptions  to  interrogatories,  &c.  The  portions  of  his  opinion  rela- 
tive thereto  are  here  given  as  follows:  "  Objections  were  taken  below  to  the  form 
in  which  the  papers  were  directed  to  the  clerk,  and  for  want  of  its  appearing  that 
a  copy  of  2  B.  S.  315,  g  24,  2d  ed  (§  16,  I^^  ed.)  had  been  annexed  to  the  com- 
mission ;  but  neither  objection  is  well  founded.  The  particular  form  of  the  direction, 
(if  in  any  case  essential,  where  tlie  package  in  fact  reaches  the  proper  officer's  bands,) 
need  not  be  pursued,  except  when  direction  i&  given  for  its  return  by  a  judge,  <&c., 
as  required  by  the  previous  section,  23,  {%  15  of  Isi  ed.)  Here,  the  manner  of  return 
was  provided  for  by  stipulation.  The  provision  as  to  annexing  a  copy  of  the  section 
of  the  statute,  was  with  the  view  to  a  correct  execution  of  the  commission.  If  the 
execution  be  in  fact  correct,  it  is  enough.  Besides,  the  commissioners  are  nowhere 
required  to  certify  their  instructions;  and  if  the  fact  were  important,  the  court  be- 
low  were  boun4  to  presume  that  the  copy  had  been  annexed,  till  the  contrary 
appeared.  To  the  objection,  that  it  did  not  appear  by  Eldridge's  affidavit  that  the 
papers  had  been  closed  up  and  sealed  by  the  coromissiyner  himself,  the  answer  is, 
that  he  must  be  presumed  to  have  done  it  himself,  it  appearing  they  were  sealed 
up.  The  annexing  them  together  by  wafers  was  sufficient.  A  tape  and  seal  were 
not  necessary.  The  objection,  that  ii  nowhere  appears  that  the  oath  was  publicly 
administered  to  the  witness,  is  answered  by  the  presumption  that  the  commissioner 
administered  in  correct  form,  and  he  is  not  required  to  return  the  form.  It  is  also 
said,  that  only  one  commissioner  subscribed  the  deposition,  while  the  word,  us,  in 
the  caption,  denotes  that  both  were  present  It  does  not  necessarily  denote  the 
presence  of  both ;  and  the  deposition  being  signed  by  only  one,  it  must  be  intended 
that  he  alone  executed  the  commission.  It  is  also  objected,  that  the  deposition  is 
signed,  S.  Y.  Chesley,  when  it  should  have  been  by  his  first  name  at  length.  But 
the  abbreviation  must  be  read  with  a  view  to  the  context,  a  part  of  which  is,  the 
annexed  commission.  That  contains  the  name  at  leugih.  Commissioners  under 
the  act  are,  quod  hoc,  officers  of  the  court  Their  return  of  evidence  is,  in  effect 
like  an  office  copy  made  by  the  clerk  of  the  very  court  to  which  he  belongs.  Th . 
court,  knowing  the  real  name  of  its  officer,  is  every  day  in  the  habit  of  recognizinge 
his  signature  as  valid,  though  his  first  name  be  denoted  only  by  initials.  It  is  on 
that  principle,  too,  that  they  will  presume  the  commissioner  discharged  bis  duty,  by 
doing  all  those  things,  in  the  execution  of  the  commission,  which  he  is  not  bound 
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to  return  speeificallj  as  done.  In  the  progrreas  of  Bubmitting  the  depodUon  to  the 
jury,  the  defendant's  counsel  further  objected  severally  to  those  parts  of  it  which 
answered  the  third,  fourth  and  flflh  interrogatoriea,  on  two  grounds :  first,  because 
they  were  leading,  and  secondly,  because  the  account,  mentioned  in  those  interrog- 
atories, ought  not  to  have  been  exhibited  and  giren  to  the  witness.  The  account 
was  properly  put  in  the  hands  of  the  witness ;  for,  the  object  of  the  interrogatories 
was  to  prove,  among  other  things,  that  the  defendant  had  acknowledged  its  cor- 
rectness. But  we  think  the  court  erred,  in  deciding  that  the  interrogatories  were 
proper  to  be  put  to  the  witness.  It  is  scarcely  denied  that  they  were  leading,  being 
calculated  throughout  to  instruct  the  witness  in  what  the  plaintiib  desired  him  to 
answer.  The  stipulation,  under  which  they  were  administered,  saved  aH  legal  ex- 
ceptions ;  and  the  statute,  even  when  interrogatories  are  allowed  by  a  judge,  per- 
mits all  questions  of  competency  and  credibility  to  be  raised  on  the  trial,  in  the 
same  manner,  and  with  the  like  effect,  as  if  the  witness  were  on  the  stand.  (2 
H.  S.  317,  2d  ed.^  §  81.)  Among  other  objections,  it  expressly  allows  those  which 
respect  the  eompeUncy  of  any  mtesHan  put  to  him.  The  questions  objected  to  as 
loading,  were  must  material  I  admit  that  error  would  hardly  lie  for  allowing  a 
leading  question  to  be  put,  on  a  personal  examination,  though  it  were  to  the  par^r^ 
own  witness;  for  the  court  have  a  discretion,  on  discovering  that  the  witnees  for  a 
party  is  unwilling,  to  permit  leading  questions.  We  might  intend,  perhaps,  that  a 
proper  case  for  such  a  course  of  examination  existed,  unless  the  court  below  should 
declare  the  contrary  in  the  bill  of  exceptions.  But  here  there  is  no  chance  for 
such  intendment."  Witnesses  may  be  examined  on  commission  as  to  an  original 
paper,  by  annexing  a  copy  to  the  interrogatories  for  the  purpose  of  reference,  de- 
scription and  identification,  and  producing  the  original  on  the  examination  of  the 
witness.  It  is  not  absolutely  necessary  that  the  original  be  annexed  to  the  inter- 
rogatories. A  refusal  to  suppress  the  deposition  of  a  witness  at  the  trial,  where  it 
was  proved  that  the  attorney  of  the  party  examining  him,  at  the  request  of  the 
witness  and  before  he  was  sworn,  wrote  down  for  him  at  his  dictation  the  substance 
of  what  he  afterwards  testified  to  in  answer  to  the  interrogatories,  is  not  error;  it 
goes  to  the  credibility  of  the  evidence.  If  the  witness  was  imposed  upon,  or  any 
fact  was  misstated,  colored  or  concealed,  the  court,  on  motion  for  that  puipose, 
might  sot  aside  the  deposition  and  order  the  commission  to  be  executed  anew  or 
grant  other  appropriate  relief  Per  Allsn,  J.  (Commerciai  Bank  of  Fenntylvania 
agt.  Union  Bank  of  New-  Tork^  1  Ke^.  203.)  The  rule  that  witnesses  to  be  exam- 
ined under  a  commission  must  be  named  in  it^  is  never  departed  ftctm  except  under 
very  special  circumstances,  and  never,  when  by  reasonable  diligence  the  names 
might  have  been  ascertained.  Per  Dueb,  J.  ( Wright  agt  Jesat^  3  Ihier^  642.) 
It  cannot  be  urged  on  the  trial  of  a  cause,  as  an  objection  to  the  introduction  of  de- 
positions taken  under  a  commission,  that  the  depositions  were  not  deposited  in  the 
post  office  immedtaiely  after  they  were  taken.  The  statutes  in  that  reipect  are 
merely  directory  to  the  commissioners.  If  there  be  unreasonable  delay  in  the  return 
of  a  commission,  the  remedy  of  a  defendant  is  to  move  for  judgment  as  in  case  of 
non-suit,  and  of  a  plaintiff,  for  leave  to  proceed  to  trial  notwithstanding  the  com- 
mission. The  court  will  intwd  that  the  oath  administered  to  witnesses  named  in  a 
commission  was  publicly  administered,  when  the  commissioners  certify  that  they 
administered  an  oath  to  the  witnesses,  that  the  answers  given  by  them  to  the  inter- 
rogatories proposed  should  be  the  truth,  &c,  and  such  oath  will  be  deemed  to  apply 
to  the  interrogatories  on  both  sides,  {ffaikran  agt.  Fields  23  Wend.  37 ;  »ee  Thoi- 
nelle  agt.  Bowland,  I  Abb,  87 ;  20  John,  357.)  It  is  not  requisite  that  the  certificate 
on  the  wrapf^er  should  state  that  the  commission  was  deposited  in  the  post  office  by 
the  commissioners.  (BruvukUl  agt.  JameSj  1  Kern.  294.)  Depositions  taken  under 
a  commission  cannot  be  received  in  evidence  unless  the  return  of  the  commissioners 
is  indorsed  upon  the  commission.  It  is  not  a  compliance  with  the  statute  for  the 
commissioners  to  make  their  return  upon  a  separate  piece  of  paper,  and  annex  it  to 
the  commission  or  depositions.  The  objection  that  an  interrogatory,  annexed  to  a 
commission,  is  leading,  may  be  made  upon  the  trial,  when  the  answer  of  the  witness 
is  proposed  to  be  read  in  evidence.  If  a  direct  interrogatory,  and  the  answer  of  the 
witness  to  it,  are  properly  excluded  by  the  court,  cross  interrogatories,  and  the  an- 
swers thereto,  which  are  dependent  upon  the  direct  interrogatory,  should  also  be 
excluded.  (Paming  agt.  BbUenbeck,  7  Barb.  271;  fee  2  Wend.  66-71 ;  6  Cow.  404; 
25  Wend.  259.)    Upon  the  deposition  of  a  witness,  taken  on  oommiasion,  being 
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offered  in  evidence  at  the  trial,  the  defendants  objected,  on  the  ground  that  two 
cross  interrogatories,  one  embracing  nineteen  questions  and  the  other  five,  were 
unanswered  in  part,  but  in  what  respect  they  were  unanswered  was  not  specifically 
stated.  After  the  deposition  had  been  received  and  read,  the  same  objection  was 
renewed,  and  exception  taken.  Eeldt  that  it  would  be  an  unjustifiable  exercise  of 
discretion  to  suppress  the  entire  deposition,  upon  such  a  vague  and  indefinite  objec- 
tion ;  and  that  the  refiisal  to  do  so  was  no  ground  for  a  new  trial.  Harris^  J.,  dis- 
sented. It  is  only  when  the  offioer  neglects  to  put  the  interrogatories,  as  settled, 
or  when  the  witness  refuaet  to  answer,  that  the  deposition  will  be  suppressed,  on 
the  ground  of  the  commission  having  been  imperfectly  executed.  (  VaUon  agt.  Net- 
iional  Loan  Fund  Life  Asswrance  Sodeiy,  22  Barb.  9 ;  sm  4  Abb.  413.)  K  a  witness, 
after  being  examined  on  commission,  comes  into  the  state,  he  may  be  examined 
personally  on  the  trial.    (17  John.  345.) 

A  iieur  or  second  commiMlon. — After  the  testimony  of  a  witness 
has  been  taken,  upon  a  commission,  and  the  commission  returned,  the  party  cannot 
have  a  new  commission,  to  re-examine  the  witness,  merely  on  the  expectation  that 
he  may  now  swear  more  definitely  than  before ;  in  tlie  absence  of  any  suggestion 
that  the  witness  has  made  a  mistake,  or  that  new  evidence  has  been  discovered. 
More  especially  will  such  an  application  be  refused  where  the  only  other  witness 
who  was  cognizant  of  the  facts  to  which  the  witness  is  sought  to  be  re-examined  is 
dead.  {Raney  agt.  Wted^  1  Barb,  220.)  Where  depositions  of  witnesses  residing 
abroad,  taken  under  a  commission,  were  read  on  the  trial  of  a  cause,  and  the  jury 
not  being  able  to  agree  on  their  verdict,  were  discharged,  a  second  commission  was 
issued  to  re-examine  the  same  witnesses,  it  being  stated,  by  affidavit,  that  some  of 
the  doubts  which  existed  at  the  trial,  would,  probably,  be  removed  by  such  re-ex- 
amination. (Fisher  agt  Dah^  17  John.  343  ;  su  3  Cai.  321.)  After  the  takiag  of  a 
deposition  the  pleadings  were  amended  in  form,  not  changing  substantially  the  is- 
sues between  the  parties,  hdd^  that  the  deposition  was  admissible  in  evidence.  If 
either  party  wished  further  to  examine  the  witness,  a  motion  for  a  further  commis- 
sion should  have  been  made.    ( Vincent  agl  CkynMin^  1  E.  D.  Smithy  204.) 

Examinatton  of  a  mon^resldent  defendant  as  a  iritness. 
The  provision  in  section  399  of  the  Code  is  general;  it  permits  the  examination  of  a 
party  the  same  as  any  other  witness.  This  necessity  places  him  in  the  same  posi- 
tion as  any  other  person  to  be  examined,  in  reference  to  time,  manner,  and  in  every 
other  re&pocL  Therefore,  hsid,  that  a  non-reskient  defendant  might,  on  his  own 
application,  have  a  eommission  for  the  examination  of  himself  and  other  non-resi- 
dents on  his  own  behalf.  (Fairhanks  agt  Tregmt^  16  How.  187  ;  and  see  S.  (7.,  17 
How.  258 ;  Bigelow  agt  MaUory,  17  Sow.  427.) 


TAKIIfO    CONDITIOIVAI.I.T    THE    TESTIJmOIVT    OF 
WITIVE88E8    WITHIM    THE    STATE. 

Wlien  depositions  may  be  talLen. — ^Whenever  any  action  pending 
in  any  court  of  law,  being  a  court  of  record,  shall  have  been  commenced  by  the  ac- 
tual service  of  process,  or  where  the  defendant  shall  have  appeared  in  the  action, 
either  party  may  have  the  testimony  of  any  witness  taken  conditionally,  to  be  used 
in  the  cases  and  under  the  circumstances  hereinafter  prescribed.  (18  Wend.  647; 
3  EiU,  294.)    (3  B.  S.  bih  ed.,  673,  §  1.) 

Affidavit  and  Its  contents* — ^The  party  desiring  the  examination  of  a 
witness  may  apply  to  any  judge  of  the  court,  upon  an  affidavit  which  shall  state: 
1.  The  nature  of  the  action  and  the  plaintiff's  demand ;  2.  If  the  application  be 
made  by  the  defendant,  the  nature  of  his  defence ;  3.  The  name  and  residence  of 
the  witness;  4.  That  the  testimony  of  such  witness  is  material  and  necessary  for 
the  party  making  such  application,  in  the  prosecution  or  defence  of  such  suit,  as  the 
case  may  be ;  and,  5.  That  such  witness  is  about  to  depart  from  this  state,  or  that 
he  is  so  sick  or  infirm  as  to  afford  reasonable  grounds  for  apprehension  that  he  will 
not  be  able  to  attend  the  trial  of  such  suit    (3  R  &,  bih  <d,  673,  §  2.) 

Order  for  examination* — If  the  officer  to  whom  such  application  is 
made,  shall  be  satisfied  that  the  circumstances  of  the  case  require  the  examination 
of  such  witness  in  order  to  attain  justice  between  the  parties,  he  shall  make  an 
order  requiring  the  adrene  party  to  appear  before  such  an  officer,  and  attend  the 
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examination  of  such  witnen  at  such  time  and  place  as  ahall  be  therein  specified; 
which  time  shall  not  exceed  twenty  days  ih>m  the  date  of  such  order,  and  shall  be 
as  much  shorter  as  the  exigent  of  the  case  may  require,  and  the  residence  of  the 
adverse  party  or  his  att(»iiey  will  allow,  in  order  to  afford  sufScient  opportunity  to 
attend  such  examination ;  or  may,  in  his  discretion,  make  an  order  requiring  the 
adverse  party  to  show  cause,  on  a  day  in  such  order  to  be  named,  why  such  testi- 
mony should  not  be  taken  by  a  referee  to  be  appointed  by  him,  and  in  such  order 
shall  direct  the  time  and  mode  of  service  thereof,  upon  the  adverse  party ;  such  offi- 
eer  shall  have  power,  upon  proof  of  the  due  service  thereof,  if  no  sufficient  cause  be 
shown  against  the  same,  to  appoint  a  referee  to  take  such  testimony,  who  shall  take, 
certify  and  file  the  same  in  the  same  manner  and  with  the  like  effect  as  is  provided 
in  this  article  for  the  examination  of  such  witnenes  by  a  judge  of  the  court.  {Ai 
amended  1851,  eh.  412.)    (See  Code,  §  392.)    (3  R.  A,  bih  ed,  673,  §  3.) 

Wtaem  application  to  l>0  ditaiiMod. — ^The  adverse  party  may 
show  cause  against  proceeding  in  such  examination,  by  proof  that  such  witoess  is 
not  about  to  depart  flnom  this  state,  or  that  he  is  not  sick  or  infirm,  or  that  the  ap- 
plication for  his  examination  is  made  coUusively,  to  avoid  his  being  examined  on 
the  trial  of  the  cause ;  and  upon  any  such  cause  being  shown,  the  officer  shall  dis- 
miss such  application.     (3  R.  £f.,  bih  <dL,  6*74,  §  4.) 

Imposition* — If  no  sufficient  cause  be  shown,  upon  due  proof  of  the  service 
of  such  order  and  a  copy  of  the  affidavit  upon  which  the  same  was  granted,  the  o£S- 
cer  granting  the  same  shall  proceed  to  the  examination  of  such  witness,  and  shall 
take  his  deposition ;  in  which  deposition  shall  be  inserted  any  answer  or  declaration 
of  such  witness  which  either  of  the  parties  shall  reqilire  to  be  included  therein. 
(3  R.  5.,  bih,  ed.,  674,  §  5.) 

To  be  signed  andf  filed. — Such  deposition  shall  be  careAilly  read  to 
and  subscribed  by  such  witness,  shall  be  certified  by  the  officer  taking  the  same, 
and  within  ten  days  thereafter,  shall  bo  filed  in  the  office  of  the  clerk  of  the  court  in 
which  such  action  shall  be  depending.    (1  i>uer,  625.)    {Z  B.  S.,  bth  ed.^  674,  §  6.) 

Wlien  to  be  read  in  evidence* — Such  deposition,  or  a  certified  copy 
thereof,  may  bo  given  in  evidence  by  either  party,  on  the  trial  of  the  cause,  or  upon 
the  assessment  of  damages  therein  by  the  clerk,  or  by  virtue  of  any  writ  of  inquiry 
of  damans,  after  it  shall  have  been  satisfactorily  proved  that  such  witness  is  unable 
to  attend  sucli  trial  or  assessment  of  damages  personally,  by  reason  of  his  death,  in- 
sanity, sickness  or  settled  infirmity,  or  thai  he  has  continued  absent  out  of  this 
state,  so  that  his  attendance  at  such  trial  or  assessment  of  damages  could  not  bo 
compelled  by  the  ordinary  process  of  law.  (7  Wend.  19;  10  Barb.  175;  4  Viter, 
247.)    (3  R.  &,  bih.  6d,  674,  §  7.) 

Hon'  prevented. — But  the  party  against  whom  such  deposition  is  to  be 
used,  may  prevent  the  reading  thereof,  by  satisfactory  proof  that  sufficient  notice 
was  not  given  him  to  enable  him  to  attend  the  examination  of  such  witness,  or  that 
such  examination  was  not  in  all  respects  fair,  and  conducted  as  herein  prescribed. 
(10  Barb.  175.)    (3  R  5.,  b(h.  ed.,  674,  §  8.) 

Effect  of  deposition. — Such  deposition  shall  have  the  same  effect,  and 
no  other,  as  the  oral  testimony  of  the  witness  would  have  if  given  on  such  trial  or 
assessment,  and  every  objection  to  the  competency  or  credibility  of  such  witness, 
and  to  the  competency  or  relevancy  of  any  question  put  to  him,  or  of  any  answer 
given  by  him,  may  be  made  in  the  same  manner  as  if  such  witness  were  personally 
examined  on  such  trial  or  assessment     (3  R.  S.j  bih.  ed,  674^  §  9.) 

Compelling:  uritnesses  to  attend.->The  officer  granting  such  order, 
upon  the  application  of  the  party  desiring  the  examination  of  a  witness,  may  compel 
the  attendance  of  such  witness,  by  issuing  a  summons  for  that  purpose,  ond  enforc- 
ing the  same  in  the  manner  prescribed  in  this  titie.    (3  R.  A,  bth.  ed.,  674,  §  10.) 

]>epo8ition8  de  bene  esse  may  he  taken  at  any  stage 
of  the  cause* — ^Depositions,  de  bene  ewe,  may  be  taken  at  any  stage  of  the 
cause,  even  before  an  issue  of  fact  joined;  and  while  a  demurrer  is  pending  and  un- 
determined. (PacJtard  agt  ffiU,  7  Cow.  489 ;  id  69.)  Where  it  is  certain  or  prob- 
able that  the  personal  attendance  of  a  witness  cannot  be  procured  at  a  trial,  an  ex- 
amination de  bene  esee  before  a  judge,  or  commissioner  to  do  the  chamber  duties  of  a 
judge,  is  proper  and  should  be  encouraged.    (Jaekton  agt.  Kent,  7  Cow.  59.) 
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Party  i^aivet  objection  to  sliort  notice,  by  appear- 
ance*— ^The  party  cannot  object^  that  the  notice  of  the  examination  de  bene  esse 
was  too  short,  where  he  appears  before  the  commissioner,  and  omits  to  object  for 
that  reason  there ;  but  puts  his  objection  on  other  grounds.  {Jackson  agt.  Kent,  7 
Cawenj  69.) 

In  criminal  caiei . — A  deposition  de  bene  esse  relating  to  a  criminal 
charge,  taken  under  an  order  of  the  general  sessions  previous  to  any  indictment 
found  in  that  court  or  sent  there  for  trial,  is  extra  judicial  and  void.  Semble ;  per 
Bronsok,  J.  Witnesses  cannot  be  examined  de  bene  esse  at  the  instance  of  the  pub- 
lic prosecutor,' Qven  after  Indictment  found;  though  they  may  bo  at  the  instance  of 
the  defendant.  After  issue  joined  upon  an  indictment,  the  defendant  may  examine 
witnesses  residing  out  of  the  state,  upon  commission ;  and  the  public  prosecutor  is 
entitled  to  join  in  the  commission,  and  name  witnesses  on  the  part  of  the  people. 
The  right  of  taking  depositions  de  bene  esse  in  dvil  suits,  formerly  existed  in  this 
state  as  mere  matter  of  court  practice ;  but  is  now  sanctioned  by  legislative  enact- 
ment Fer  Bronson,  J.  There  is  no  authority,  at  common  law,  for  taking  deposi- 
tions in  criminal  cases  out  of  court,  without  the  consent  of  the  defendant.  (People 
agt  HesteU,  3  JSRU,  289.) 

Objectiont  to  reading  depositions  on  tlie  triai«-— Upon  the 
deposition  of  a  witness,  taken  on  commission,  being  offered  in  evidence  at  the  trial, 
the  defendants  objected,  on  the  ground  that  two  cross  interrogatories,  one  embrac- 
ing nineteen  questions  and  the  other  five,  were  unanswered  in  part,  but  in  what 
respect  they  were  unanswered  was  not  specifically  stated.  After  the  deposition 
had  been  received  and  read,  the  same  objection  was  renewed,  and  exception  taken. 
ffeld^  that  it  would  be  an  ui^justifiable  exercise  of  discretion  to  suppress  the  entire 
deposition,  upon  such  a  vague  and  indefinite  objection ;  and  that  the  refusal  to  do 
10  was  no  ground  for  a  new  trial  Habris,  J.,  dissented.  It  is  only  when  the  offi- 
cer neglects  to  put  the  inteirogatories,  as  settled,  or  when  the  witness  refuses  to  an- 
swer, that  the  deposition  will  be  suppressed,  on  the  g^round  of  the  commission  hav- 
ing been  imperfectly  executed.  Where  a  witness  has  not  been  impeached,  nor  any 
foundation  laid  ibr  his  impeachment,  by  showing  contradictory  statements  made  by 
hun  as  to  a  material  fact,  and  he  has  not  been  interrogated  as  to  what  he  said  in  a 
particular  conversation,  proof  of  declarations  made  by  him  on  that  occasion,  in  the 
absence  of  the  party  by  whom  he  is  called,  cannot  be  received.  Habbts,  J.,  dis- 
sented.  ( VaUon  agt  National  Loan  Fund  Life  Assurance  Society,  22  Barb.  9.)  A 
motion  to  suppress  the  whole  of  a  deposition  at  the  trial,  on  the  ground  that  some 
of  the  interrogatories  and  parts  of  the  deposition  are  improper,  should  be  denied. 
If  any  part  of  the  deposition  is  competent,  the  objection  should  be  confined  to  that 
which  is  incompetent  Where  pertinent  evidence  is  given  in  an  answer  to  the  gen- 
eral interrogatory,  to  which  the  attention  of  the  opposing  counsel  was  not  called  by 
the  others,  if  he  desired  to  cross  examine  the  witness  as  to  such  evidence,  he  should 
apply  to  the  court  for  relief  before  the  trial.  Per  W.  F.  Allbn,  J.  It  is  not  ground 
for  suppressmg  the  whole  deposition  on  the  trial  If  any  part  of  the  evidence  so 
given  is  incompetent  or  impertinent,  such  part  may  be  excluded.  Witnesses  may 
be  examined  on  commission  as  to  an  original  paper,  by  annexing  a  copy  to  the  in- 
terrogatories, for  the  purpose  of  reference,  description  and  identification,  and  pro- 
ducing the  original  on  the  examination  of  the  witness.  It  is  not  indispensable  that 
the  original  be  annexed  to  the  interrogatories.  Per  W.  F.  Allsk,  J.  The  refusal 
to  suppress  the  deposition  of  a  witness  at  the  trial,  where  it  was  proved  that  the 
attorney  of  the  party  examining  him,  at  the  request  of  the  witness,  before  the  wit- 
ness was  sworn,  wrote  down  for  the  witness,  and  at  his  dictation,  the  substance  of 
what  he  afterwards  testified  to  in  answer  to  the  interrogatories,  is  not  error;  it  goes 
merely  to  the  credibility  of  the  evidence.  If  the  witness  was  imposed  upon,  or  any 
fact  was  misstated,  colored  or  concealed,  the  court,  on  motion  for  that  purpose, 
might  set  aside  the  deposition  and  order  the  commission  to  be  executed  anew,  or 
grant  the  appropriate  relief.  Per  Allbn,  J.  {Commercial  Bank  of  Pennsylvania 
agt.  Union  Bank  of  New-  York,  1  Kern,  203.)  Where  a  document,  attested  by  a  sub- 
scribing witness,  has  without  objection  been  proved  by  secondary  evidence,  on  an 
examination  of  a  witness  de  bene  esse,  it  is  too  late,  upon  the  trial,  to  object  to  its 
being  read  from  the  deposition.  {Ward  agt  Wliitney,  4  Seld.  442.)  Where,  after 
the  taking  testimony  de  bene  esse  of  a  witness,  one  of  the  plaintiffs  dies,  and  the  ac- 
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tion  is  coQlinued  by  the  siurivor  under  seotion  121,  saeh  testtmony  is  admiinble  on 
the  trial,  tho  same  as  under  the  original  parties.  ^{Markoe  agt.  Aldnchf  1  Abb.  S6.) 

Proof  of  the  itoB*residence  of  iritaeM* — Besidenoe  of  a  party 
in  another  state,  at  a  given  time,  haying  been  proved,  the  presumption,  unless  re- 
butted, is  that  it  oontlnuesi  and  the  burden  of  proof  is  upon  the  party  alleging  a 
difTerent  place  of  residence.  Whether  a  party,  against  whom  a  depositton  taken 
de  bene  esse  is  offered,  is  a  oompetent  witness  for  the  purpose  of  excluding  the 
deposition,  qiure  t  The  uncorroborated  testimony  of  an  interested  witness^  tha^ 
shortly  l)efore  the  trial,  he  saw  in  this  state  a  person  proved  by  other  testimony  to 
bo  a  resident  of  another  state,  is  not  sufficient  to  authorize  the  exclusion  of  a  de- 
position of  such  person  taken  de  bene  esse,  {Niocan  agt  Palmer,  10  Barb.  175.)  In 
order  to  authorize  the  deposition  of  a  witness  examined  de  bene  esse  to  be  read  in 
evidenoe  on  the  trial,  on  the  ground  of  the  absence  of  the  witness  from  the  state,  it 
must  be  proved  by  competent  evidenoe,  to  the  satisfaction  of  the  court,  that  he  has 
continued  absent  out  of  the  state,  so  that  his  attendance  at  such  trial  could  not  be 
compelled  by  the  ordinary  process  of  law.  The  mere  declaration  of  the  wife  of  the 
wituess,  out  of  court,  that  he  is  absent,  without  any  other  evidenoe,  does  not  con- 
stitute such  proof.  She  is  oompetent  to  prove  the  &ct,  if  it  exists,  and  there  is  no 
reason  why  hearsay  evidence  should  be  admitted  to  establish  it,  when  the  fact  itself 
may  as  easily  bo  proved  by  the  wife,  as  her  declaration  concerning  it  by  a  third 
person.  (Fry  agt.  BenneU,  4  Duer,  347 ;  seel  Wend.  29 ;  3  Wend.  3S0.)  The  de- 
position of  a  wituess  on  a  former  trial  between  the  same  parties,  who  is  still  living, 
though  in  another  state,  cannot  be  read  in  evidence.  The  declarationa  of  a  plain- 
tiff made  to  a  third  person,  as  to  his  having  done  an  act  forming  no  part  oif  the 
transaction  which  is  the  subject  of  the  suit  between  the  plaintiff  and  defendant,  are 
not  admissible  in  evidenoe  as  constituting  a  part  of  the  res  gesla.  (  Weeks  agt.  Lovh 
erre^  8  Barb.  630.)  Testimony  taken  conditionally  may  be  read  on  the  trial  of  the 
cause  if  the  witness  is  absent,  notwithstanding  the  witness,  in  the  interval  between 
the  taking  of  the  testimony  and  the  time  of  trial,  has  returned  to  the  state.  (Markoe 
agt.  Aldrich.  1  Abb.  55.) 

Testimony  ob  interrofaioriea,  by  mgreemeBt  In  ^rrit- 
Ing. — On  and  after  the  first  Monday  of  July  next,  the  testimony  of  any  oompetent 
witness  may  be  taken  in  this  state,  to  be  used  in  any  drll  suit  or  proceeding,  on  an 
agreement  in  writing  to  that  effect  being  made  between  the  parties,  their  attorneys 
or  solicitors,  and  on  interrogatories  to  be  agreed  upon  in  the  same  manner.  Said 
testimony  may  be  taken  before  a  judge  of  any  court  of  reoord  of  this  state^  or  locsl 
officer  elected  to  discharge  the  duties  of  county  judge,  or  a  justice  of  the  peaoe  of 
this  state,  who  shall,  before  the  interrogatories  are  put  to  him,  publicly  administer 
an  oath  to  the  witness  that  the  answers  given  to  said  interrogatories  shall  be  the 
truth,  the  whole  truth,  and  nothing  but  the  truth ;  and  t-he  testimony  shall  be  truly 
and  carefully  reduced  to  writing  by  the  offioer,  and  read  to  the  witness  and  sub- 
scribed by  him,  and  certified  by  the  offioer.  The  testtmony  so  taken,  together  with 
the  interrogatories,  shall  be  filed  with  the  derk  of  the  courts  in  which  the  suit  or 
proceedings  shall  be  pending ;  and  if  in  the  supreme  court,  and  taken  in  a  suit  or 
proceeding  at  law,  the  same  shall  be  filed  with  the  clerk  of  the  county  in  which  the 
venue  is  laid ;  if  in  equity,  with  the  clerk  of  the  county  in  which  the  suit  or  pro- 
ceeding shall  be  pending ;  and  if  before  any  court  or  officer  having  no  elerk,  then 
with  said  court  or  officer.  And  said  testimony  may  be  used  in  evidence  on  any 
trial  or  hearing  of  such  suit  or  proceeding,  and  every  objection  to  the  competency 
or  credibility  of  said  witness,  or  to  the  competency  and  relevancy  of  any  answer  given 
by  him,  may  be  made  in  the  same  manner  and  with  the  like  effect  as  if  such  wit- 
ness were  personally  examined  at  such  trisl  or  hearing.  (Laws  <if  1847,  jp.  344, 
§  78.) 

See  section  390,  391  and  392,  and  notes. 
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Chaptee  Vin. — Motiona  and  orders. 

Skotion  400.  Definition  of  cm  order. 

401.  D^fmition  of  amotion.    Motions  ^  how  and  where 

made. 

402.  When  ^  notice  is  necessary^  it  must  be  eight  days 

"before  hearing. 
408.  In  actions  in  supreme  court^  county  judge  m^y 
act  at  cha/mhers.    His  orders^  how  reviewed. 

404.  In  absence  of  judge  at  chambers^  motion  may  be 

transferred  by  him  to  another  judge. 

405.  Enlarging  time  for  jproceedings  in  an  action. 

§  400.  Definition  of  an  order. 

Every  direction  of  a  court  or  judge,  made  or  entered  in  writ- 
ing, and  not  included  in  a  judgment,  is  denominated  an  order. 

Decision  at  special  temit  overruling  a  demurrer,  wlien 
an  order  and  nrlien  a  JudvutenU—A  d^iBion  at  special  term,  oyer- 
raling  a  demurrer  to  a  compladnt  and  guying  leave  to  answer,  is  an  order,  and  not 
a  jad^;ment,  while  the  privilege  given  to  answer  continues ;  and  a  decision  of  the 
general  term  which  merely  u&rms  such  order,  is  itself  an  order,  when  the  com- 
plaint is  one  on  which  the  court  must  subsequently  decide,  at  special  term,  what 
18  the  nature  and  extent  of  the  relief  to  be  granted.  (Fnil  agt  Tkamer,  6  Ihtar, 
684 ;  8.  C,  13  Saw,  193 ;  and  «m  Burrall  agt  Moore,  id,  664.)  In  an  action 
against  several  defendants,  each  defendant  or  set  of  defendants  appeared  by  sep- 
arate attomovs  and  demtured  to  the  complaint,  raising  a  distinct  issue  of  law, 
and  the  special  term  ordered  judgment  for  the  defendants  severally,  with  costs 
uppn  the  demurrers,  and  that  the  complaint  be  dismissed  with  costs,  upless  the 
plaintiffs  ^ould  amend  and  pay  costs  of  the  demurrers  within  twenty  days  (in 
one  order).  On  appeal  to  the  general  term,  within  the  twenty  days  by  the  plain- 
tiffs, from  the  "  order,"  (as  it  was  termed  in  the  notice  of  appeal,)  directing  judg* 
ment  for  defendants  on  the  demurrers,  Ac,  the  defendants  moved  ta  dismiss  the 
appeal,  on  the  ground  that  it  should  have  been  taken  as  an  appeal  froim  tkhidgmerU, 
ana  not  from  an  order ;  which  motion  was  denied,  on  the  ground  that  the  appeal, 
having  been  taken  within  the  twenty  days  allowed  to  amend  on  terms^  was  pro- 

Serly  taken  as  from  an  order.  (Phippe  agt  Van  OoU,  15  Mow,  110.)  When  a 
emurrer  is  overruled  or  sustuned,  a  party  may  appeal  as  from  an  order,  before 
jucUpnent  is  actually  entered  up.  Seeita,  after  judgment,  it  seems.  {Ivee  agt 
Muier,  10  Barb,  196.)  From  an  order  sustaining  or  overruling  a  demurrer,  an 
appeal  may  now  be  taken  to  the  general  term  without  security.  If  a  judgment  is 
entered  on  the  order,  the  appeal  must  be  from  the  jud^ent,  and  not  from  the 
order.  Where  the  decision  on  the  demurrer  is  final,  givmg  no  leave  to  amend  or 
plead  over,  it  should  be  appealed  from  as  a  judgment  {Meynoldt  agt.  JF^eman, 
4  Sand.  702.)  The  Code,  as  amended  2n1952,  ha»  not  substituted  an  order  for  a 
judgment  in  all  cases  where  a  demurrer  Is  sustained  or  overruled.  The  decision 
is  still  a  judgment,  where  a  demurrer  to  the  whole  t)/«adin^  is  sustained.  It  is  an 
order  where  the  demurrer  is  pertiaL  {JDrwnmonaagL  Bne$on,  8  Bow.  246 ;  8.  C, 
1  Ihier,  683.)  It  seems  that  where  a  demurrer  to  the  entire  complaint  is  sus- 
tained, and  judgment  directed  in  favor  of  the  defendant^  without  leave  to  the 
plaintiff  to  amend,  the  decision  cannot  be  appealed  from  as  an  order;  the  only 
mode  of  review  is,  by  an  appeal  from  the  judgment  when  perfected.  But  if  otiier- 
wise,  the  defendant  is  not  bound  to  enter  an  order  on  tiie  decision,  g^ve  notice  of 
it  and  wait  thirty  davs,  to  allow  the  plaintiff  to  appeal,  but  may  perfect  his  judg- 
ment immediately,  luotice  of  an  appeal  fit>m  tne  decision,  as  an  order,  withm 
thirty  days  after  entry,  but  after  judgment,  will  not  render  the  judgment  irregu- 
lar. {Dolph  agt  White,  8  How,  276.)  The  provision  of  section  849  of  the  Code, 
allowing  an  apoeal  "from  an  order  made  at  a  spedal  tenn,"  dc,  "when  it  sus- 
tains or  overnues  a  demurrer,"  is  applicable  to  all  cases  where  leave  to  amend  is 
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fiven,  in  connection  with  the  decision  on  a  demarrer ;  and  also  to  dedaions  on 
emurrer  to  part  of  a  complaint  or  answer  containing  several  alleged  causes  of 
action  or  defences.  (Cook  agt.  Pcmeroy,  10  Horn,  221 ;  and  Mee^toUU  name  efftd, 
Bauman  agt.  N,  Y,  Central  Railroad  Co.,  8  How.  218 ;  WightmanMgt.  ahanUand, 
18  Boio.  79.)  A  deeUUm  of  a  judge  at  chambers,  on  a  moUon  under  section  247 
of  the  Code,  for  judgment  on  account  of  the  frivolousoess  of  the  answer,  is  an 
ordirf  and  not  a  judgment.  But  such  an  order  is  appealable  to  the  general  term, 
because  it  uiTolves  Uie  merits  of  the  action — ^the  question  decided  is,  whether  the 
answer  does  or  does  not  contain  a  defence  to  we  action,  or  some  part  thereof 
{The  Weeiem Railroad  Corparatum  agt.  Karirighi,  10  How,  457.)  The  application 
for  judgment  on  account  of  the  frivolousneas  of  the  answer,  is  not  a  trial;  it  is 
more  analogous  to  the  application  for  the  relief  demanded  in  the  complahit  for 
want  of  an  answer.  The  plaintiff  may  also  be  fdlowed  the  cotU  of  a  moUoH, 
whether  the  application  is  xnade  to  a  judge  out  of  court  or  in  court  (Gould  agt. 
Carpenter,  7  How,  97 ;  eee  Lee  agt.  ^tnj/t€,  4  Abb.  90.)  There  are  a  few  decisions 
which  hold  that  an  appeal  cannot  be  taken  from  an  order  of  the  special  term, 
oyerrmling  a  demurrer  as  frivolous;  that  judgment  must  first  be  ente^Dd,  and  the 
appeal  taken  from  that.  (See,  to  this  effect,  Bruce  agt.  Pinckney,  8  How.  897 ; 
Rcberteon  agt.  Morrison,  7  How.  896 ;  BenUey  agt.  Jones,  4  H&w,  885;  and  King 
agt.  Stafford,  5  How.  80.)  But  the  better  practice,  and  that  which  seems  now  to 
be  pretty  well  settled,  is,  that  when  the  decision  under  section  247  is  condilional, 
allowing  the  party  to  amend,  ^c,  the  appeal  is  considered  as  taken  from  an  order; 
and  where  the  decision  \s  final,  under  that  section,  the  appeal  is  taken  firom  the 
Judgment  when  entered.-^En. 

Application  for  taxation  of  costs  on  appeal  l^om  a  snr^ 

rog'atc's  order*—- On  appeals  to  the  supreme  court  from  the  decrees  or  orders 
of  surrogates,  the  court  has  power  to  award  costs  against  either  party ;  and  such 
costs  may  be  taxed  by  any  justice  of  the  supreme  court,  at  any  place  within  the 
state.  The  application  to  have  them  taxed  is  not  an  application  for  an  order  within 
the  meaning  of  the  Code.  (Brockway  agt.  Jewett,  16  Barb.  690.)  On  appeal  from 
an  order,  the  court  has  discretion  as  to  costs.    (Ives  agt.  Miller,  19  Barb.  197.) 

motion  to  dismiss  appeal  from  an  order  irranted  at  spe«* 
cial  term* — A  motion  to  dLsmiss  an  appeal  to  the  general  term  from  an  order 
made  at  the  special  term,  cannot  be  made  at  special  term.  No  inferior  tribunal  pos- 
sesses the  power  to  dismiss  an  appeal  taken  from  its  own  order  or  judgment  (Har- 
ris agt  Clark,  10  How,  410 ;  and  see  Bamum  agt  Seneca  Co,  Bank,  6  How.  82.) 

Aiionrance  of  a  irarrant  of  attaciiment.— The  allowance  of 
a  warrant  of  attachment  is  clearly  within  the  definition  of  an  order  contained  in 
the  400th  section  of  the  Code.    (Bank  of  Lansingburgh  agt.  MeKie,  7  How.  860.) 

Dismissal  of  complaint  is  a  Jndif  ment*— The  dismissal  of  a  com- 
plaint, on  motion  at  a  special  term,  for  want  otprosecution,  is  a  judgment  in  the 
action  in  favor  of  the  defendant  (Ulspauah  agt  Dick,  8  How.  83 ;  and  see  Acces- 
sory Transit  Co.  agt  Garrison,  18  How.  1 ;   Wightman  agt  Shankland,  18  How.  80.) 

Order  of  i^eneral  term  ^rantinv  new  trial  is  not  a  Judg- 
ment*— An  appeal  will  not  lie  to  this  court  &om  an  order  of  supreme  court,  at 
general  term,  reversing  a  judgment  obtained  at  the  drcuit,  and  ordering  a  new 
trial,    (Duane  agt  Korthern  SjL  Co.  4  How.  864,  court  (^appeals,) 

How  to  iret  rid  of  an  improper  order  made  at  Cham- 
l»ers. — To  get  rid  of  an  order  improperly  made  by  a  judge  at  chambers,  the 
remedy  is  by  motum  to  the  court  to  set  it  aside.  A  judge  at  chambers  has  no 
power  to  make  an  absolute,  indefinite  and  continuing  order,  either  to  set  aside  or 
stay  proceedings.  At  most,  he  has  only  power  to  stay  the  proceedings  for  a  time, 
as  until  the  next  term,  or  until  a  rule  nisi  has  been  applied  for,  so  as  to  afford  an 
application  to  the  court.    (Bank  of  Oenesee  agt.  ^[teneer,  15  How,  14.) 

Order  for  contempt* — A  party  in  contempt  for  disobedience  of  an  or- 
der should  first  comply  with  its  terms,  before  moving  to  modify  it  (Barker  agt 
Barker,  16  How.  568.) 

Order  to  take  effect  from  the  time  decision  made*— The 

court  will  never  allow  a  party  to  be  prejudiced  by  its  own  delay.  The  delay  of 
the  court  in  announcing  its  decision  on  a  motion  will  not  be  allowed  to  operate  to 
the  prdudice  of  the  party  in  whose  favor  the  decision  is  made.  The  court  having 
determmed  the  question,  must  give  eflEbct  to  the  decision  as  of  the  time  when  the 
motion  was  made.    Where  a  motion  to  change  the  venue  was  made  by  the  do- 
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fendant,  and  during  the  time  the  question  was  held  nnder  advisement,  the  plain 
tiff  took  an  inquest  on  a  regular  call  of  the  calendar,  there  being  no  stay  of  ] 
ceedings ;  held,  that  the  plaintiff  was  irrt^ar.    The  plaintiff  took  the  ris 


t  vro- 
isE  of 


havings  his  proceedings  set  aside  if  the  motion  was  decided  against  him.  ( Wiiton 
agt  Senderttmf  15  Bow,  90.) 
See  section  401,  and  note. 

§  401.  Definition  of  a  motion — Motions^  how  and  where 
made.    {Amendment  of  1862  in  italics,) 

1.  An  application  for  an  order  is  a  motion. 

2.  Motions  may  be  made  in  the  first  judicial  district  to  a 
judge  or  justice  out  of  court,  except  for  a  new  trial  on  the  merits* 

8.  Orders  made  out  of  court,  without  notice,  may  be  made 
by  any  judge  of  the  court,  in  any  part  of  the  state ;  and  they 
may  also  be  made  by  a  county  judge  of  the  county  where  the 
action  is  triable,  or  by  the  county  judge  of  the  county  in  which 
the  attorney  for  the  moving  party  resides,  except  to  stay  pro- 
ceedings after  verdict. 

4.  Motions  upon  notice  must  be  made  within  the  district  in 
which  the  action  is  triable,  or  in  a  county  adjoining  that  in 
which  it  is  triable ;  except  that  where  the  action  is  triable  in 
the  first  judicial  district,  the  motion  must  be  made  therein ;  and 
no  motion  upon  notice  can  be  made  in  the  first  judicial  dis- 
trict, in  an  action  triable  elsewhere. 

5.  In  all  the  districts,  a  motion  to  vacate  or  modify  a  pro- 
visional remedy,  and  an  appeal  from  an  order  allowing  a  pro- 
visional remedy,  shall  have  preference  over  all  other  motions. 

6.  No  order  to  stay  proceedings  for  a  longer  time  than 
twenty  days  shall  be  granted  by  a  judge  out  of  court,  except 
upon  previous  notice  to  the  adverse  party. 

When  any  party  intends  to  make  or  oppose  a  motion  in  any 
court  of  record^  and  it  shall  he  necessary  for  him  to  have  the 
affida/oit  of  any  person  who  shall  have  reused  to  make  the 
same^  such  court  may^  hy  order^  appoint  a  referee  to  take  the 
affidavit  or  deposition  of  such  person.  Such  person  muy  he 
suhpcenaed  and  compelled  to  attend  and  m^ke  an  affidavit 
before  such  referee^  the  sam^  as  hefore  a  referee  to  whom  it  is 
referred  to  try  an  issue.  And  the  fees  of  such  referee  for 
such  service  shall  he  three  doUarsper  day. 


Hour  motions  broiurht  1»efore  the  court.— All  questions  for 

I,  shall  be  bronel 
a  notice  less  than  eight  days  is  prescribea  by  the  judge  or  court  under  section  402 


argument,  and  all  motions,  shaS  be  brought  before  the  court  on  a  notice,  or  when 


of  the  Code,  by  an  order  to  show  cause ;  and  if  the  opposite  party  shall  not  ap- 
pear to  oppose,  the  party  making  the  motion  or  obtaining  the  order  shall  be  en- 
titled to  the  rule  or  judgment  moved  for,  on  proof  of  due  serdce  of  the  notice  or 
order  and  papers  required  to  be  seryed  by  Mm,  unless  the  court  shall  otherwise 
direot  {Supreme  Court  RuU  89.)  But  an  application  to  the  court  for  an  order 
to  remove  a  technicid  objection  is  addressed  to  the  diacretion  of  the  court,  and  may 
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be  made  e»  pmie,  (MatUr  €f  PtttUnon,  4  Huw.  84.)  A  motioii  m*y  be  noticed 
for  a  day  in  term  (special)  ouier  than  ihejint^  if  a  anffident  ezcnae  appear  upon 
the  moving  papers.  {WhippU  agt.  TFtAiamt,  4  How.  28.)  A  spedai  motion 
should  be  noaoed  for  the  spedai  tSm,Jir9tio  be  hM  m  ike  cenmbf  where  it  eem  be 
madet  whether  in  the  coonty  where  the  prooeedinffs  are  pending,  or  in  an  adjoin- 
ing county.  An  order  for  stay  of  proceedings  to  be  enabled  to  make  a  motion, 
wUl  not  extend  beyond  the  epedal  term,  firet  to  be  held  in  the  ooonty  where  it  can 
be  made.  ( Gray  agt.  Jonee,  8  Bow.  71 .)  Where  a  motion  is  noticed  for  a  day  oat 
of  an  appointed  term,  it  must  be  brought  on  on  the  dav  epeei^Sed;  and  where  the 
moving  party  does  not  appear  on  that  day,  he  cannot  oe  entitled  to  his  motion  by 
default  on  a  subsequent  day.  (  Vemovy  agt.  Taamev,  8  Mow.  869.)  A  motion  up- 
on notice  will  not  be  allowed  to  be  takenr  or  granted  6y  defamft,  where  it  interferes 
with  the  power  of  the  court  in  controlling  their  calendar.  Where  a  motion  was 
made  to  permit  a  cause  to  be  placed  on  the  calendar,  as  of  the  time  the  retam 
should  have  been  reguharly  filed,  it  was  denied,  for  the  reason  that  such  motioofl 
would  derange  the  whole  calendar,  as  many  of  the  returns  were  undoubtedly 
filed  after  ^  r^a^r  time.    (Crain  agt  Howley,  4  Mow.  *19,  eourt  ofoppeaU,) 

If  on-enmncrated  motions. — ^Non-enumerated  motions,  except  in  the 

first  district,  shall  be  noticed  for  the  first  day  of  the  term  or  sitting  of  tne  courts 
accompanied  with  copies  of  the  affidavits  and  papers  on  which  the  same  shall  be 
made ;  and  the  notice  shall  not  be  made  for  a  later  day,  unless  soffident  cause  be 
shown,  (and  contained  in  the  affidavits  served,)  for  not  giving  notice  for  the  first 
day.    (Rtde  49,  Supreme  Court  Mvlee.) 

Particular  ifromids  of  motion  mntt  appear.— The  particular 

grounde  of  a  motion  should  appear  plainly,  either  by  the  notice  of  motion  or  the 
affidavits.  {EUie  agt.  /oims,  6  Bow.  296.)  A  feigned  issue  should  not  be  directed 
upon  a  motion  to  set  aside  the  judgment  where  the  notice  of  motion  merdy  asks 
(in  addition  to  the  prindpal  motion)  "  for  such  further  or  other  relief  as  the  court 
may  grant."  It  would  tend  to  prevent  surprise  if  the  court  would  not  listen  to  a 
prayer,  until  the  petitioner  has  discovered  and  is  able  to  give  notice  of  what  he 
wants.  {Mann  agt.  Brooke,  7  Bow.  449.)  In  moving  to  set  aside  a  judgment  on 
confession  for  defective  statements,  it  is  not  necessary  tliat  the  notice  of  motion 
shoiUd  specify  the  defects  comphdned  of;  they  are  not  mere  irregularities,  but 
matters  of  eubetanee.  {Wlnebrenner  aft  JSdffirton,  17  How.  868.)  Although  a 
party  making  a  motion  is  not  ordinaruy  allowed  to  read  affidavits  in  support  of 
nis  motion,  copies  of  which  have  not  been  served,  yet  in  cases  where  the  affida- 
vits read  in  opposing  a  motion,  introduces  new  matter  which  may  operate  as  a 
surprise  upon  tne  moving  party,  he  is  sometimes  allowed  to  have  Uie  motion  stand 
over  for  the  purpose  of  obtaining  affidavits  to  contradict  or  explcdn  the  new  matter 
alleged,  espedaUy  when  the  new  matter  may  tend  to  charse  the  moving  party  witii 
bad  faith.  FerCADJ,  J.  (Schermerhom  agt.  Van  Voaet,  6  Bow.  460;  «m  Ifar^agt 
Kanouee,  2  Abb.  890.)  It  is  irr^|;ular  to  grant  affirmative  relief  to  a  party  oppos- 
ing a  motion,  upon  matters  appearing  in  Uie  opposing  papers,  which  the  moving 
party  has  had  no  opportunity  to  answer.  An  opposing  party  is  sometimee  allowed 
to  amend  a  defect  in  his  proceedines,  without  being  put  to  a  motion,  on  his  part. 
But  this  is  allowed  only  in  cases  where  the  court  can  see,  from  the  nature  of  the 
case,  that  no  valid  objection  can  be  made  to  the  amendment  in  case  a  motion  is 
epedfically  made  for  that  purpose.  Fer  Sill,  J.  {Qraeie  agt  8hMm,  8  Barb. 
282.)  Where  a  motion  is  made  and  denied  without  any  leave  given  to  renew  it» 
the  motion  cannot  be  again  heard  without  first  obtaining  leave  of  the  court.  And 
this  relief  cannot  be  granted  under  the  general  prayer,  as  a  le^timate  object  of 
the  prindpal  motion.  The  necessary  facts  must  be  shown,  and  the  spedai  relief 
asked  for.  (Bellinger  agt.  Martindale,  8  Bow.  118.)  Where  the  notice  of  motion 
asked  to  strike  out  the  answer  on  the  ground  of  the  Mvdoosness  thereof  *'  or  for 
such  other  or  further  order  as  the  said  justice  shall  deem  proper  to  grant,"  held, 
thsA  judgment,  on  account  of  the  frivolousness  of  the  answer,  could  not  be  given 
under  section  247.  The  words  '*  rule"  or  "order"  in  the  Code,  in  no  case  mean  a 
judgment  {Barrow  a^  MUler,  6  Bow.  247.)  Where  defendant  moved  to  change 
the  venue,  and  his  notice  of  motion  also  contained  the  general  prayer,  for  sndi 
other  and  further  order  or  relief,  dtc ;  held,  that  the  notice  was  not  suffident  to 
entitie  the  defendant  to  an  order  for  a  cha^^  of  the  place  of  trial ;  "  such  notice 
and  such  other  or  forther  rdief,"  not  being  adapted  to  the  case  made  upon  the 
papers.  {Shear  agt.  Mart,  8  How.  74.)  where  there  are  several  grounds  upon 
wniofa  amotion  can  be  made,  the  one  upon  which  the  moving  party  means  to  rely 
must  be  specified  in  the  notice  of  motion.     {Bowmem  agt  Sheldon,  5  Sand.  657.) 
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Countermand  of  notice  of  motion. — ^A  notice  of  motion  cannot 
be  80  countermaaded  bj  the  party  who  has  given  it^  as  to  deprive  his  opponent  of 
tixe  right  Of  attending  on  the  daj  specified  and  having  the  motion  diamiased  with 
costs.    {Bates  agt.  Janes,  1  Duer^  668.) 

Defective  affidavits  for  motion*— Where  tfie  affidavit  upon  which 
the  paitj  relied  for  relief  did  not  contain  the  jurat  or  signature  of  the  officer  before 
whom  it  was  sworn,  leave  was  granted  to  swear  to  the  affidavit  anew.  {Seei  agt 
SneU,  8  Bow,  187,  note;  cmd  see  Dethay  agt  Persae,  9  Ahb.  289.)  The  title  of  an 
affidavit  embraces  the  name  or  stjle  of  the  court,  as  well  as  the  names  of  the  parties ; 
and  an  error  in  the  name  of  the  court,  when  it  appears  certain  that  the  adverse  party 
could  not  have  been  misled,  is  to  be  disregarded  under  section  406.  (Bovmyaia  agt 
Sheldon^  6  Sand.  667;  andseeShtUhn  agt  Wood,  2  JBoaw.  268.) 

Attorney  mnst  see  to  the  entering  tlie  proper  order, 
on  motion. — ^Where  a  party  procures  an  order  to  show  cause  for  a  motion, 
acoompanied  with  a  stay  of  proceedings,  to  which  he  is  not  entitled,  it  is  his  duty, 
and  not  that  of  the  judge,  to  supervise  the  reg^ularity  of  the  proceedings,  and  to  see 
that  the  order  is  not  too  broad  for  the  case  on  which  it  is  founded.  If  it  be  so,  and 
if  one  of  the  parties  must  suffer  in  consequence,  the  court  will  not  interfere  to  throw 
the  loss  or  burden  on  the  party  who  was  improperly  restrained ;  but  will  leave  it  on 
the  party  who  was  the  cause  of  it  (La  Farge  agt  Van  Wageam^  14  How.  64.)  It 
is  the  duty  of  the  respective  attomcjrs  to  file  the  papers  used  by  them  on  a  mo- 
tion, and  of  the  prevailing  pariy  to  see  that  the  rule  is  entered  conformably  to  the 
decision.    {Savage  agt  Myea,  3  How.  276.) 

lieave  to  reneiv  motions* — ^Where  a  motion  is  made  and  denied  with- 
out any  leave  given  to  renew  it,  the  motion  cannot  be  again  heard  without  first  ob- 
taining leave  of  the  court.  And  this  relief  cannot  be  granted  under  the  generai 
prayer,  as  a  legitimate  object  of  the  principal  motion.  The  necessary  fhcts  must  be 
shown,  and  the  special  relief  asked  for.  {Bellinger  agt.  MariinddU,  8  Sow,  113.) 
A  motion  once  made  cannot  be  renewed,  upon  the  same  papers  or  on  the  same  facts, 
without  leave.  The  new  matter,  which  will  alooe  justi^  the  renewal  of  a  motion 
without  leave,  must  be  something  which  has  happened,  or  for  the  first  time  come  to 
the  knowledge  of  the  party  moving,  since  the  decision  of  the  former  motion.  {WU- 
lei  agt  Fayerroeather,  1  Barb,  72 ;  and  see  Dolfua  agt  Frosckt  5  BU,  493 ;  MiUlUa 
agt.  AUen,  12  Wend.  290;  id.  202.) 

Conditions  Imposed,  on  granting  motions,  must  be 
compiled  ivltll» — ^Where  a  rule  is  granted  on  condition,  it  must  be  performed 
trwtonter — i.  «.,  within  twenty-foiir  hours:  e.  g.,  a  rule  setting  aside  a  default  for 
not  pleading,  the  defendant  paying  costs.  {Sabin  agt  Johnson,  7  Cowen,  421.) 
Where  a  ruhs  is  granted  on  payment  of  costs,  it  is  conditional,  and  is  of  no  force, 
unless  the  costs  be  paid  instanier;  and  the  party  who  is  to  pay  costs,  must  seek  and 
tender  them  to  the  other  party.  {Pugslsy  agt.  Van  Alsn,  8  Johns.  351;  and  see 
2  Cow.  599;  2  Wend.  293.)  Where  a  favor  granted  to  a  party  on  condition,  as 
where  leave  is  given  to  amend  on  payment  of  costs,  or  the  like,  he  must  at  his  peril 
take  notice  of  the  order  of  the  court,  without  waiting  to  be  served  with  a  copy  of 
the  rul&  ( WiUink  agt.  Benwidc,  22  Wend.  608.)  But  where  an  order  requires  a 
party  to  amend,  or  any  similar  requisition,  and  also  directs  him  to  pay  costs,  the 
payment  of  the  costs  is  not  a  condition  precedent  to  the  amendment.  Where  an 
order  is  intended  to  have  that  effect,  it  must  be  expressed  to  bo  on  payment 
of  costs,  &c.,  or  other  equivalent  express  terms.  {Sturievani  agt.  FaUrman,  4 
Sand.  674.) 

Practice  of  tlie  superior  court,  If*  Y«,  In  bearing  mo* 
tlons. — Ejg  parte  orders  may  be  granted  by  any  judge  of  the  court,  wherever  he 
may  be  found,  within  the  territorifd  limits  in  which  he  is  authorized  to  do  official 
acts.  Motions  upon  notice,  or  orders  to  show  cause,  can  be  moved  in  vaeaiion  in 
the  absence  of  the  adverse  party,  only  before  the  justice  who  sits  at  chambers,  on 
the  day  for  which  the  notice  is  given,  or  the  order  to  show  cause  is  returnable. 
Defaults  for  not  making  such  motions  can  be  moved  before  such  justice  only.  Cham- 
bers, during  vacation,  is  regularly  held  in  the  general  term  room.  During  term  time, 
motions  on  notice,  and  orders  to  show  cause,  in  the  absence  of  the  opposing  attorney 
or  counsel,  can  be  moved  only  before  the  justice  who  holds  the  apesial  term.    Mo- 
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taons  to  diflchaig*  each  notices,  or  ordtra  to  ihow  caose,  on  account  of  the  defadlt 
of  the  party  serving  them  to  bring  them  oUf  can  be  made  before  such  justice  only. 
When  the  attorneys  or  counsel  of  both  parties  attend,  they  may  be  heard  before 
any  judge  of  the  court  who  is  disengaged.  But  there  is  but  one  place  where  defaults 
can  be  taken,  on  the  fiulure  of  the  attorney,  serving  a  notice  or  order  to  show  cause, 
to  bring  on  his  motion,  or  on  the  failure  of  the  attorney  on  whom  it  is  aerved  to  ap- 
pear and  oppose.    (CM  agi.  Lackey^  IS  Bow,  200.) 

§pecial  fflatnte  proceedings  not  Inclnded  in  §  401.— This 
section  of  the  Code,  authorizing  motions  to  be  heard  at  chambers,  does  not  apply  to 
suits  existing  at  the  time  the  Oode  passed,  nor  to  a  special  statute  prooeeding;  e.  g^ 
a  motion  to  set  aside  a  verdiet  granted  on  a  feigned  issue,  reversing  a  deciaton  of  a 
aurrogato  refusing  to  admit  a  y^  to  probate.  (Matkr  of  EiM  WaU;  4  How.  316.) 
Appeals  to  the  supreme  court,  from  the  decrees  of  surrogates,  are  left  to  be  governed 
by  the  law  in  force  previous  to  the  Code,  as  well  in  respect  to  costs  and  fees  as  in 
other  particulars.  Such  costs  may  be  taxed  by  any  justice  of  the  supremo  court,  at 
any  place  within  the  state.  The  application  to  have  them  taxed  is  not  an  applica- 
tion  for  an  order,  within  the  meaning  of  section  401  of  the  Cod&  It  is  not,  there- 
fore, a  motion,  and  may  be  made  without  the  limits  specified  in  that  aecticn. 
(Brodaoay  agt  Jtiwett^  16  Barb.  590.) 

1.  Wtaat  appiieation*  are  or  are  not  motions* — ^An  apphea- 
taon  for  the  taxation  of  costs,  on  an  appeal  fh>m  a  decree  or  order  of  a  surrogate, 
which  may  be  taxed  by  any  justice  of  the  supreme  court  at  any  place  within  the 
state,  is  not  an  application  for  an  order  within  the  meaning  of  section  401  of  the 
Code.  It  is  not  therefore  a  motion ;  and  may  be  made  without  the  limits  apedfied 
in  that  section.  (Brockway  agt.  JeweU^  16  Barb,  690.)  An  appeal  under  the  349th 
section  of  the  Code,  is  within  the  definition  of  a  motion  contained  in  the  401st  sec- 
tion. {Savage  agt  Darrow,  4  How.  74.)  Application  for  judgment  under  section 
247  of  the  Code,  is  a  motion.  {Balbmrti  agt  Clark,  10  How.  461 ;  Qould  agt.  Carj^es^ 
ier,  7  How.  97.)  An  application  for  a  rehearing  of  a  decision  of  a  single  justice  to 
the  general  term,  Juld,  to  be  a  motion.  (Van  Wych  agt.  AUiger,  3  How.  292.)  An 
application  for  an  order  of  reference  to  compute  the  amount  due  on  a  mortgage 
foreclosure ;  and  an  application  to  confirm  the  report  of  sale,  held  not  to  be  mo- 
tions. (Bowne  agt.  Anthony ,  13  How.  301.)  An  appeal  will  not  lie  from  an  order, 
until  it  is  entered  and  the  motion  papers  filed  with  the  clerk ;  and  the  motion  papers 
must  be  produced  to  the  court  upon  the  hearing  of  the  appeaL  But  where  no 
papers  are  used,  and  the  motion  is  made  by  consent  upon  mere  verbal  statements, 
no  appeal  lies.  (Smith  agt  Dodd,  3  E.  D.  Smithy  216.)  An  application  to  vacate 
or  modify  an  order  of  arresl^  when  made  to  the  judge  who  granted  the  order,  is  a 
motion  within  the  terms  of  section  401, — an  ex  parte  motion,  which  the  judi;e  can 
grant  within  the  terms  of  section  324.  (Cayuga  Co.  Bank  agt  Warfieldj  13  How. 
439.)  The  remedy  of  a  party  aggrieved  by  proceedings  at  the  circuit,  such  as  mo- 
tious  to  put  a  cause  over  the  circuit — ^to  put  off  a  cause  till  a  later  day  in  the  circuit 
— motions  as  to  the  order  of  business  to  correct  the  calendar — for  attachments 
against  absent  witnesses,  &c.,  is  not  by  appeal,  but  to  move  upon  affidavits  at  a 
non-enumerated  term,  to  set  aside  the  proceedings  for  irregularity,  or  upon  tenna 
Thus,  where  the  circuit  judge  refUsed  to  put  a  cause  over  the  cireuit  for  want  of  a 
sufficient  excuse,  and  the  plaintiff  proceeded  substantially  ex  parte,  and  took  a  ver 
diet  of  the  jury  in  his  favor,  the  defendant^  upon  affidavits,  moved  at  a  special  term, 
held  by  another  judge,  and  obtained  an  order  setting  aside  the  verdict  and  allowing 
the  defendant  to  come  in  and  defend  on  terms^  which  order  was  appealed  from,  and 
affirmed  at  general  term.    (Miiler  agt  Porter,  17  How,  626.) 

3.  Motions  in  tlie  first  Judicial  district.— Where  a  motion  for 
an  allowance  is  made  to  a  judge  at  chambers  in  the  first  district,  on  a  notice  of  two 
days,  and  is  opposed  without  objection  as  to  the  time  of  the  notice,  it  cannot  be 
again  raised  on  a  subsequent  motion  to  set  aside  the  order  for  irregularity.  In  the 
first  district,  all  motions  except  for  new  trials  may  be  made  at  chambers,  and  this 
includes  motions  for  an  allowance,  which  are  required  by  the  Code  to  be  made  to 
the  court  Besides,  an  order  made  at  chambers  (in  the  first  district)  is  always  made 
during  the  term  of  the  court,  as  a  special  term  is  always  held  during  the  hours  of 
attending  at  chambers.  (Main  agt.  Pope,  16  How.  271.)  Where  one  justice  of  a 
district  sitting  at  special  term,  has  judicially  passed  on  a  question  raised  on  motion, 
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another  jostiee  should  not,  on  a  renewal  of  that  motion,  under  leave  given,  take 
upon  himself  to  pass  adversely  on  the  same  point,  but  should  deny  the  renewed 
motion,  to  the  end  that  the  judgment  of  the  general  term  may  be  obtained.  {Peel 
agt.  EUiott,  16  Sow.  484.)  The  special  or  general  term  of  the  supreme  court  in  the 
first  judicial  district  have  no  jurisdiction  to  hear  a  motion  in  an  action  triable  in  an- 
other district.  {Harris  agt  Clark^  10  How.  415.)  The  401st  section  of  the  Code 
says,  "  And  no  motion  an  be  made  in  the  first  distrid  in  an  action  triable  else- 
where.'* Hddf  that  this  applied  to  a  motion  to  vacate  executions  issued  to  the 
sheriflf  of  New-York, — where  plaintiff  resided, — upon  judgments  entered  in  Albany 
county — third  district ;  and  to  all  motions  in  causes  where  the  venues  are  in  an- 
other district  {See  Harris  agt  Glark^  10  How.  415.)  {Ckinal  Bank  agt.  Harris,  10 
How.  452 ;  S.  C,  19  JBarh.  587.)  Motions  in  a  cause  triable  out  of  the  first  judicial 
district,  cannot  be  made  in  that  district.  {Code,  §  401.)  When  an  action,  com- 
menced and  made  triable  in  one  county,  is  referred  for  trial  to  a  referee  residing  in 
another  county,  and  so  described  in  the  order,  the  plaoe  of  trial  is  not  thereby 
changed.  The  place  of  residence  is  merely  descriptio  persona  of  the  referee. 
{Wheeler  agt  Maiiland,  11  How.  35;  see  CunningJutm  agt.  Widing^  5  Abb.  413;  see 
Supreme  Court  Butes,  39,  48  and  49.)  The  judges  in  Uie  first  district  have  power 
to  make  orders  at  chambers  as  if  they  were  in  court ;  and  although  the  venue  was 
laid  in  Albany,  any  supreme  court  justice  had  jurisdiction  to  hear  the  motion  and 
make  the  order,  (to  correct  the  docket  of  a  judgment,)  although  if  objection  were 
made,  he  should  not  hear  the  motion ;  the  order  when  made  is  the  order  of  the  su- 
preme eourt  Per  Mitchell,  J.  {Oeller  agt.  Hoyt,  1  How.  265.)  No  sx  parte  order 
to  stay  proceedings  on  appeal,  beyond  twenty  days,  can  be  made  by  a  judge  at 
chambers.  And  this  is  applicable  to  the  first  judicial  district,  where  the  same 
judge,  at  the  same  time,  may  be  sitting  at  special  term  and  at  chambers.  {Wood 
agt  Kimbali,  18  How.  163.) 

3.  Ctaamber  orderi. — Any  judge,  in  any  part  of  the  state,  may  make 
orders,  enlarging  time  to  make  a  case,  ftc.,  or  any  like  order  enlarging  time,  &e.,  not- 
withstanding subdivision  3  of  section  401  of  the  Code.  Thai  section  should  be 
construed  as  to  chamber  business,  beneficially  for  the  profession,  and  so  as  to  pro- 
mote their  convenience  in  practice.  {Adams  agt  Sage,  13  How.  18.)  To  get  rid  of 
an  order,  improperly  made  by  a  judge  at  chambers,  the  remedy  ia  by  motion  to  the 
court  to  set  it  aside.  A  judge  at  chambers  has  no  power  to  make  an  absolute,  inde- 
finite and  continuing  order,  either  to  set  aside  or  stay  proceedings.  At  most,  he  has 
only  power  to  stay  proceedings  for  a  time,  as  until  the  next  term,  or  until  a  rule  nisi 
has  been  applied  for,  so  aa  to  afford  an  application  to  the  court.  And  this  rule  ap- 
plies to  proceedings  supplementary  to  execution.  The  judg^  before  whom  these 
proceedings  have  been  instituted  and  are  pending,  including  a  county  judge,  has  sole 
and  exclusive  jurisdiction  over  them  until  they  are  finally  disposed  of.  No  other  judge 
or  officer  at  chambers  can  have  any  power  to  come  in  and  stay  such  proceedings  by 
a  general  order,  upon  terms.  It  belongs  to  the  duties  of  a  judge  sitting  as  a  court, 
and  not  at  chambers.  {Bank  of  Genesee  agt.  Spencer,  15  How.  14.)  The  case  of 
TJie  Knickerbocker  Bank,  (19  Barb.  602,)  ia  authority  decisive  that  the  title  of  an 
order  as  made  and  entitled  at  special  term,  while  the  judge  was  actually  engaged  in 
a  trial,  in  an  interval  of  it,  is  authorized  and  regular,  although  the  order  is  one 
properly  and  ordinarily  made  at  chambers.  {Dresser  agt.  Van  Pdt,  15  How.  19;  see 
Disbrow  agt  Folger,  5  Abb,  53.) 

4.  Inhere  and  taoiir   motions   upon  notice   made.— The 

amendment  in  1858  to  this  subdivision  of  the  section,  consists  in  the  addition  of  the 
words  "  upon  notice  "  inserted  after  the  word  motions  in  the  fint  line,  and  after  the 
word  motion  in  the  last  line  but  one.  And  the  word  *' judicial "  before  the  word 
district  in  the  last  line.  The  reasonable  construction  to  be  given  to  the  phrase  in 
section  401,  "  the  county  where  the  action  is  triable,"  includes  any  county  in  which, 
according  to  sections  123,  124  and  125,  the  plaintiff  is  at  liberty  to  have  the  action 
tried.  {Peebles  agt  Rogers,  5  How.  208.)  Section  401  of  the  Code  is  a  revision  and 
substitute  for  section  51  of  the  judiciary  act,  (which  required  all  motions  to  be  made 
in  the  county  in  which  the  venue  should  be  laid,  or  in  an  adjoining  county,)  and 
extends  the  territorial  limits  within  which  a  motion  may  be  m^e,  to  the  entire  dis- 
trict in  which  the  action  is  triable.  Motions  are  therefore  properly  made  in  a  cause 
in  the  diatrtot  (or  an  ac^oining  county)  in  which  the  venue  is  h^d,  although  the  cause 
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may  have  been  tried  io  another  district,  by  an  order  of  the  oomrt  changing  the  plaee 
of  tria).  {Gotdd  agt  Chapm,  4  Hiw.  186.)  Where  the  plaintiff  and  defendant  re- 
mde  in  different  comities,  not  adjoining,  and  in  different  judicial  districts,  not  ad- 
joining, and  the  plaintiff,  at  he  has  a  right  to  do,  names  in  his  complaint,  as  the 
place  of  trial,  the  county  in  which  he  (the  plaintiff)  resides  -the  place  of  trial  he- 
comes  thereby  ftxed^  subject  to  the  power  of  the  court  to  change  it;  and  until 
changed,  cUl  moHom  (at  special  term)  in  the  action,  ahould  be  made  in  that  district, 
or  a  county  adjoining  the  one  mentioned  in  the  complaint^  except  as  provided  in 
section  401,  in  reference  to  motlona  in  the  firrt  judicial  district  In  such  an  action, 
a  motion  to  change  the  place  of  trial  for  the  convenience  of  witnesses,  must  be 
made,  by  the  de^dant,  in  the  judicial  district,  or  a  county  adjoiniog  the  one  desig- 
nated by  the  plaintiff  in  his  complaint  The  word  **  ^'oke,"  mentioned  in  section 
401,  must  be  regarded  as  applicable  only  to  the  county  named  aa  the  place  of  trial 
Where,  in  such  action,  the  defendant  moved,  in  a  county  adjoining  the  one  in  which 
he  resided,  supposing  the  cause  triable  in  his  county,  as  well  as  in  the  county  of  &e 
plaintiff,  for  a  change  of  the  plaee  of  trial  for  the  convenience  of  witnesses,  and  (en 
opposition)  succeeded,  upon  which  the  plaintiff  brought  an  appeal,  and  the  general 
term  in  his  district  declined  to  hear  it,  for  the  reason  that  the  place  of  trial  liaTiog 
been  changed  to  the  defendant's  county,  the  appeal  should  be  heard  in  the  latter 
district,  and  the  defendant,  notwithstanding  the  plaintiff's  stay  of  proceedings,  no- 
ticed the  cause  for  trial  at  the  circuit,  and  took  judgment  of  dismissal  of  the  com- 
plaint, by  default  Whether  the  defendant's  proceedings  should  be  oonndsred 
irregular  merely,  or  absolutely  votii,  was  a  question  which  the  court  of  appeals  pro- 
bably would  have  to  settle  in  this  case.  {Bangs  agt  iSSfMan,  13  How,  163.)  An  actioa 
is  triaJblt  only  in  the  county  of  the  vemM.  It  may  be  the  oounty  selected  by  the 
plain  liff  when  preparing  his  complaint,  or  the  oounty  to  which  the  venue  has  subse- 
quently been  removed  by  order  of  the  oourt  MoHone  in  the  action  can  only  be 
made  when  notice  is  required,  within  the  district  which  embraces  the  county  where 
the  venue  is  at  the  time  of  making  the  motion,  or  a  county  adjoining  that  of  the 
venue.  When  the  object  of  the  motion  is  a  cKattue  of  vewae^  it  must  of  necessity  be 
made  in  the  dietrid  vfhere  the  county  deeignaUd  in  Ihe  eomplaini  aa  the  place  of  trial, 
is  founds  or  an  acdjoining  county.  No  oourt  sitting  elsewhere  has  jwriidietion  of  the 
subject  (II  vnU  be  seen  thai,  on  (hie  pointt  this  dediion  agreee  with  that  of  Judge 
Uabvin  in  this  eame  case,  IS  How,  163.)  (Bangs  agt  Selden,  13  How.  374.)  Where 
the  action  was  commenced  by  summons,  which  stated  that  the  complaint  would  be 
filed  in  the  of&oe  of  the  clerk  of  the  city  and  county  of  New  York,  at  the  city  hall 
iu  the  city  of  New- York,  and,  on  demand,  the  complaint  was  served,  which  did  not 
specify  the  venue  or  place  of  trial,  ?teld^  on  a  motion  to  set  aside  the  eomplaint  for 
irregiilarity,  that,  under  section  176,  the  complaint  might  be  amended,  but  that  the 
place  of  trial  was  sufficiently  indicated  by  the  summons  to  require  the  defendant  to 
make  his  motion  in  the  dty  and  county  of  ^eto  -  Forib—tbis  not  being  done,  the  mo- 
tion was  denied,  without  costs.  {Davison  agt  PwhUX^  13  Bow.  SB7 ;  «m  sM&oinaii 
2,  ''  Motions  in  the  first  judicial  district,''  supra,) 

Motions  in  the  9tli  |ndleial  district* — ^All  motions  in  the  supreme 
court,  and  all  suits  and  proceedings  in  equity  in  said  court,  arising  in  the  county  of 
Orleans,  may  be  brought  to  a  hearing  at  any  special  or  general  term  of  said  court 
in  the  county  of  Erie,  in  the  same  manner  as  though  the  said  county  of  Srie  was 
adjoining  the  said  county  of  Orleans.  {Laws  1848,  p.  47,  c^  35,  g  1.)  Aetions 
triable  in  Erie  oounty,  require  all  motions  in  relation  to  them  to  be  made  in  the  8th 
district,  as  there  are  no  counties  out  of  that  district  adjoining  Erie.  Therefore  a 
motion  noticed  in  Monroe  to  dissolve  an  injunction  in  an  action,  triable  in  Erie,  held 
irregular.    (Inglehart  agt  Johnson^  6  How.  80.) 

5.  motions  and  appeals^  ivlien  to  iiave  preference.— This 

•subdivision  is  an  addition  to  this  section  made  in  1858,  giving  preference  m  aU  the 
districts  to  a  motion  to  vacate  or  modify  a  provisional  remedy,  and  an  appeal  from 
an  order  allowing  a  provisional  remedy. 

6*  Wiien  order  to  stay  proceedings  treated  as  a  nullity 
or  not. — ^An  order  of  a  justice  of  this  court,  staying  proceedings  twenty  days, 
when  served  with  the  aflSdavit  on  which  it  was  granted,  though  unaccompanied  by 
a  notice  of  motion,  cannot  be  treated  as  a  nullity.  The  proper  remedy  is  by  motion 
to  vacate  or  set  aside  the  order.    {Hempstead  agt  Bsmpsteadf  7  How,  8.)    The  order 
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of  a  judge,  atajing  proceedinga,  cannot  be  treated  as  a  nulUtj  on  the  ground  that 
it  was  improvidenUy  granted,  or  improperly  or  fraudulently  obtouned.  (4  iM,  554 ; 
5  id.  568.)  And  an  order  made,  although  In  yiolation  of  one  of  the  standing  rules 
of  courty  cannot  be  disregarded  so  long  as  it  remains.  (3  t*aige^  166.)  And  an 
ex  parte  order,  although  irregularly  obtained,  cannot  be  treated  as  a  nullity  by  the 
adverse  party.  (6  Paige^  371;  S  Wend,  626.)  {Harris  agt  Clark,  10  How.  415.) 
A  justice  of  the  supreme  courts  like  any  other  officer,  when  acting  <nU  of  coi$rt,  is  an 
officer  of  Umited  JuriedicHon*  Any  judge,  anywhere,  may  make  an  order  out  of 
oourt,  and  withonU  noiice^  staying  Uu  proceedings  in  an  action,  to  enable  a  party  to 
apply  for  some  ulterior  relief,  provided  the  time  shall  not  exceed  twenty  days.  But 
if  the  stay  g^oes  beyond  that  limit,  the  order  is  void.  The  judg^  has  transcended 
Im  jurisdiction.  Where  a  stay  is  desired  to  be  longer  than  twenty  days,  the  appli> 
cation  must  be  upon  wftice.  And  such  application  being  a  motUm^  must  be  made 
within  the  district  where  (he  tuition  is  triable,  or  an  adjoining  county.  If  made  any- 
where else,  the  proceeding  is  coram  non  judioe.  {Bangs  agt.  Selden,  13  How.  374.) 
No  ex  parte  order  to  stay  proceedings  on  appeal,  beyond  twenty  days,  can  be  made 
by  a  judge  at  chambers.  And  this  is  applicable  to  the  first  Judicial  district,  where 
the  same  judge,  at  the  same  time,  may  be  sitting  at  special  term  and  at  chambers. 
(  Wood  agt  Kimbati^  18  How.  163.)  A  judge  at  chambers  has  no  power  to  grant  a 
series  of  twenty  day  orders,  ex  parte,  staying  proceedings.  An  order  to  stay  pro- 
ceedings, to  render  it  effectual,  must  bo  accompanied  by  a  notice  of  motion.  An 
order  to  stay  proceedings  for  a  given  number  of  days  is  never  proper.  It  should 
always  be  limited  by  the  time  when  the  party  can  make  application  for  the  relief  he 
seeks.  {Sates  agt  Woodin,  8  How.  349.)  When  proceedings  have  been  stayed  by 
an  order  for  twenty  days,  there  can  be  no  further  stay  without  notice  to  the  adverse 
part^.  (winon.,  5  Sand.  656.)  Kojudgeh^a  the  right  arbitrarily  to  make  an  ex  parte 
order  staying  proceedings  in  an  action  for  a  given  period,  or  twenty  days  (§401.) 
The  stay  should  always  be,  wUU  the  party  obtaining  it  can  make  some  other  applicor 
Hon  for  retirf.  (  Chubhuck  agt  Morrison,  6  How.  367.)  An  esc  parte  order  of  a  j  ustice 
at  chambers  staying  proceedings  for  more  than  twenty  days,  is  null  and  may  be  dis* 
regarded.  {Huff  agt  Bennett,  S  Sand.  703.)  A  common  law  certiorari  stays  the 
proceedings  of  the  court  to  which  it  is  addressed.  (MaUtr  of  Conover  agt  Devlin, 
14  How.  348.) 

Pollers  of  county  indgo  in  making  order  Co  ttay  pro- 
ceedings*— ^A  county  judge  has  power,  under  section  401  of  tiie  Code,  to  make 
an  order  staying  proceedhigs  on  a  judgment  entered  upon  a  report  of  referees,  but 
none  to  stay  proceedings  after  verdict  This  section  evidently  intended  to  restrict 
the  word  "  verdict "  to  the  finding  of  a  jury.  (Otis  agt  i^peneer,  8  How.  171.)  The 
judge  before  whom  proceedings  supplomentary  to  execution  have  been  instituted 
and  are  pending,  including  a  county  judge,  has  sole  and  exclusive  jurisdiction  over 
them  until  they  are  finally  disposed  of  No  other  judge  or  officer  at  chambers  can 
have  any  power  to  come  in  and  stay  such  proceedings  by  a  general  order,  upon 
terms.  It  belongs  to  the  duties  of  a  judge  sitting  as  a  court,  and  not  at  chambers. 
(Banft  of  Genesee  agt.  Spencer,  15  How.  14^  decided  at  seventh  district  general  term.) 
This  decision  is  adverse  to  that  of  the  general  term  of  the  eighth  district  in  the 
same  case,  (15  How.  412.)  It  seems  th&t  the  practice,  generally,  is  in  conformity  with 
the  former  opinion. — Ed.  A  county  judge  has  no  authority  to  make  an  order  stay- 
ing proceedings  in  an  action  pending  and  triable  in  another  county.  ( Cht^buck  agt 
Morrison,  6  How.  367.) 

Staying  proceeding*  on  appeal  from  Judgment  on  re- 
port of  referees* — ^The  oourt  may  make  an  exports  order  staying  proceedings 
on  appeal  firom  a  judgment  on  report  of  referees  to  the  general  term,  untU  Judgment 
of  the  oourt  upon  the  ease  made  and  settled  in  the  cause.  But  a  judge  out  of  court 
is  not  authorised  to  make  such  an  order;  the  most  he  ean  do  is  to  grant  an  order  to 
show  cause  before  himself  or  some  other  judge  or  some  court,  why  proceedmgs 
should  not  be  stayed,  kc  The  last  paragraph  of  section  401  is  as  applicable  to  such 
an  order  as  any  other.    {Steam  Navigation  Company  agt  Weed,  8  How.  49.) 

Staying  proceedings  on  a  case  or  bill  of  exceptions* — In 

the  case  of  Thompson  agt  BlancTiard,  (3  How.  399,)  it  was  held  by  Judge  Wjllasd 
that,  in  a  suit  instituted  under  the  Code,  section  401,  (then  §  362,)  forbidding  the 
granting  an  order  to  stay  proceedings  for  a  longer  time  than  tea  days  (now  twenty 


662  MOTIONS  AND  OBDERS.  [§§  402,   408 

da^fl)  except  upon  proTious  notice  to  the  adTerse  partf,  did  not  applf  to  an  order 
enlarging  the  time  to  make  a  case  or  bill  of  exceptions.  And  it  was  held  hj  the 
superior  court,  Oaklet,  Ch.  J.,  in  A/agt.  Bennett^  (2  Sand.  703,)  that  an  order 
enlarging  the  time  to  make  a  case  or  bill  of  exceptions,  is  not  a  staj  of  pro- 
ceedings. 

§  402.  ]Vhen  notice  is  necessary^  it  must  be  eight  days  before  hear- 
ing. 

When  a  notice  of  a  motion  is  necessary,  it  must  be  served 
eight  days  before  the  time  appointed  for  the  hearing ;  but  the 
court  or  judge  may  by  an  order  to  show  cause,  prescribe  a 

shorter  time. 

Can  any  Jadge  at  chambers  make  mch  order?— The  402d 
section  of  the  Code  says:  "When  a  notice  of  a  motion  is  necessary,  it  must  be 
served  eight  days  before  the  time  appointed  for  the  hearing;  but  the  court  or  jud^ 
may,  by  an  order  to  show  cause,  prescribe  a  shorter  time."  The  question  is,  can 
any  judge  at  chambers  make  such  an  order  (prescribing  a  shorter  time)  in  a  ease  not 
to  be  heard  before  him  ?  Heid,  that  he  cannot.  Why  ?  Because  the  true  con- 
struction of  the  section  forbids  it  It  says,  '*  the  couirtorjvdgt^^  in  contradistinction 
to  "  the  court  or  a  judge,"  as  is  frequently  used  where  the  Code  evidently  intends  to 
give  a  particular  power  to  a,ny  judge.  The  oouri  may  make  the  order ;  and  (Ae 
^udqe  before  whom  the  hearing,  out  of  court,  is  to  be.  But  if  the  hearing  is  to  be 
before  the  court,  no  judge  out  of  court  can  mske  the  order.  {Mmriti  agt  Sloaivi^ 
6  now,  350.)  The  Code,  as  a  general  rule,  requires  that  a  motion  shall  not  be  made 
without  a  notice  of  eight  days.  The  court  or  a  judge  has  the  power  to  prescribe  a 
shorter  time,  or  even  dispense  with  notice  altogether ;  but  this  power  is  confined 
to  exceptional  cases,  and  should  not  be  exercised  indiscriminately  on  all  occasions, 
many  of  them  not  of  urgency,  but  only  of  urgent  parties.  {AndrweUe  agt.  Bottme, 
15  ffow.  75;  Mi  secHona  412  arid  413.) 

§  403.  In  actions  in  supreme  court,  county  judge  may  act  at 
chambers.     His  orders,  how  reviewed. 

In  an  action  in  the  supreme  court,  a  county  judge,  in  addition 
to  the  powers  conferred  upon  him  by  this  act,  may  exercise, 
within  his  county,  the  powers  of  a  judge  of  the  supreme  court  at 
chambers,  according  to  the  existing  practice,  except  as  otherwise 
provided  in  this  act.  And  in  all  cases  where  an  order  is  made 
by  a  county  judge,  it  may  be  reviewed  in  the  same  manner  as  if 

it  had  been  made  by  a  judge  of  the  supreme  court. 

Provisions  of  statnte  in  reference  to  poirers  and  dnties 
of  connty  Judges. — Every  county  judge,  within  the  county  in  which  he 
shall  have  been  elected,  shall  have  power,  and  it  shall  be  his  duty,  to  perform  all 
such  duties,  and  to  do  all  such  acts,  when  not  holding  a  county  court,  as  might 
have  been  done  or  performed  by  the  laws  in  force  on  the  twelfth  of  May,  one  thou- 
sand eight  hundred  and  forty-seven,  by  the  judges  of  the  court  of  common  pleas,  or 
by  any  one  or  more  of  them,  at  chambers,  or  otherwise,  when  not  holding  courts  or 
by  any  such  judge,  being  of  the  degree  of  counsellor  of  the  supreme  court,  and  act- 
ing as  a  supreme  oourt  commissioner.)  Same  eh.j  §  27.)    (3  R  S.j  5ih  ed.,  306,  §  32.) 

^o  appeal  lies  from  order  of  county  Judge  granting  at- 
tacliuient* — ^No  appeal  will  lie  to  a  justice  of  this  court,  at  special  term,  from 
an  order  of  a  county  judge  granting  an  attachment  The  latter  acts  as  a  justice  of 
the  supreme  court  at  chambers,  and  his  orders  are  to  be  reviewed  in  like  manner. 
(g  403.)    {OonMin  agt.  DutcJitr,  6  Bow,  386.) 
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Grantlui^  order  extending  time  to  anniirer. — A  county  judge 
has  power,  independeut  of  the  Code,  to  grant  an  order  extending  the  time  to  ansvrer. 
There  is  nothing  in  any  pari  of  the  Code  which  takes  away  any  of  the  powers  given 
to  county  judges  by  the  29th  section  of  the  judiciary  act  of  1847,  except  that  part 
of  section  401  which  enacts  that  ^^tnoHona  mutt  be  made  within  the  district  in 
which  the  action  is  triable,  or  in  a  county  adjoining  that  in  which  it  is  triable,  ex- 
cept," Jcc.  And  this  clause  must  be  understood  as  applying  exclusively  to  motions 
made  upon  notice.  {Peebka  agt  Rogeriy  5  Hcn».  208.)  This  decision  was  disap- 
proved in  part  in  the  case  of  ChtMwk  agt.  MarriMon^  (6  Hovt.  367,)  where  it  was 
held  that  a  cowUy  judge  has  no  authority  to  make  an  order  staying  proceedings  in 
an  action  pending  and  triable  in  another  county.  To  the  same  effect  in  the  case  of 
Eddy  agt.  Bowlett,  (2  C,  R  76.) 

See  section  401,  '*  When  order  io  stay  proeeedinge  treated  a§  a  wuBityy  or  not" 

§  404.  In  absence  of  judge  at  chambers^  motion  may  be  transferred 
by  him  to  another  judge. 

When  notice  of  a  motion  is  given,  or  an  order  to  show  cause 

is  returnable,  before  a  judge  out  of  court,  and  at  the  time  fixed 

for  the  motion,  he  is  absent,  or  unable  to  hear  it,  the  same  may 

be  transferred,  bj  his  order,  to  some  other  judge,  before  whom 

the  motion  might  originally  have  been  made. 

Motions  noticed  for  chambers  In  first  district.— All  special 
motions  are  to  be  heard  before  the  cowrt^  and  not  before  Si  judge  out  of  court;  with  a 
few  exceptions — such  as  the  proceedings  under  section  247  of  the  Code.  The  judge 
sits  at  chambers,  principally,  to  attend  to  the  latter  out  of  court  business,  consisting 
of  ex  parte  orders,  not  requiring  notice,  the  issuing  of  writs  of  haJ>eas  corpus,  and  the 
hearing  on  the  return  to  such  writs,  the  examination  of  witnesses  de  betie  eete^  the 
examination  of  judgment  debtors  under  supplementary  proceedings,  &q.  These, 
when  not  heard,  require  to  be  separately  and  specifically  set  down  for  a  particular 
day.  In  addition  to  this  business,  frequently,  in  fact  daily,  while  sitting  at  cham- 
bers, he  holds  a  special  term,  to  hear  short  oontested  motions,  and  appUcations  for 
judgment  in  certain  cases.  All  such  motions  that  are  not  heard  on  the  day  for 
which  they  are  noticed,  in  eonsequence  of  the  inability  of  the  court  to  hear  the 
same,  stand  over,  as  a  matter  of  course,  until  the  next  day,  unless  a  different  dispo- 
sition should  be  made  by  the  direction  of  the  judge,  or  the  consent  of  parties.  The 
fact,  that  a  calendar  of  motions  is  not  made  at  chambers,  is  no  reason  why  this  prac- 
tice should  not  obtain.  The  calendar  is  employed  in  the  Saturday  chambers  of  the 
court,  to  apprise  the  judge  of  the  titles  of  the  actions,  and  to  arrange  the  order  in 
which  the  causes  should  be  heard,  or  tried.  It  is  not  at  all  essential  to  the  contin- 
uance of  the  cause  before  him;  and  when  he  adjourns,  all  matters  before  the  court 
on  that  day,  on  notice,  and  not  heard,  stand  over  without  further  order,  whether  he 
has,  or  has  not  a  calendar,  untQ  the  day  to  which  he  adjourns.  Per  Clebke,  J. 
(Mathis  agt  VaO,  10  Soto,  468.) 

§  405.  Enlarging  time/or  proceedings  in  an  action. 

The  time  within  which  any  proceeding  in  an  action  must  be 
had,  after  its  commencement,  except  the  time  within  which  an 
appeal  must  be  taken,  may  be  enlarged,  upon  an  affidavit  show- 
ing grounds  therefor,  by  a  judge  of  the  court,  or  if  the  action  be 
in  the  supreme  court,  by  a  county  judge.  The  affidavit,  or  a 
copy  thereof,  must  be  served  with  a  copy  of  the  order,  or  the 
order  may  be  disregarded. 
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AIloi¥lng  an  order  enlargliiff  tliiie  to  make  a  case  or 
bill  of  exceptions* — Section  405,  fformerlj  section  366,)  aUowitig  an  order 
to  be  disregarded,  wtlen  Uu  affidavit  on  tonich  it  wa»  granitic  or  a  copy  thereof  bo 
served  with  a  copj  of  the  order,  is  inapplicable  to  an  order  to  enlarge  the  time  to 
make  a  case  or  bill  of  exceptions.  Sections  401  and  406  (formexij  sections  362  and 
866)  were  doubtless  intended  to  proTide  for  all  the  cases  embraced  in  tibe  (old) 
68th  rule,  and  for  orders  granted  in  the  progress  of  the  cause  (e/bre  judgment;  sudi 
as  to  extend  to  an  order  enlarging  the  time  to  make  a  case,  &&,  when  made  bj  the 
judge  who  tried  the  cause,  nor  to  his  order  staying  the  proceedings  until  the  decision 
of  the  court  therton.  If  it  maj  become  neeessarj  to  apply  to  a  judge  other  than 
the  one  who  trieQ  the  oause^  the  requirements  of  the  Code,  as  indicated  in  seetioDS 
401  and  405,  must  be  complied  with.  Per  Willabd,  J.  {Thompmm  agt  BUukchoBrd, 
3  How.  399.)  The  requirements  of  this  section  relate  to  orders  granted  in  aeHom 
(not  to  supplementary  proceedings)  enlarging  the  time  within  which  any  proceeding 
may  be  had.    {Qreen  agt  BuXUxird^  8  How.  315.) 

Orders  ex  parte  at  chambers  need  not  be  entered  irith 

tbe  clerk «— Orders  granted  by  a  justice  «b  paarU  at  chambers  under  section  366 
need  not  be  entered  with  the  derk.  Such  order  may  be  disregarded  unless  the  affi- 
davit, or  a  copy  thereof,  is  served  with  a  copy  of  the  order.  (Savagt  agt.  Relyea^ 
8  Bow.  276.)  Section  406  relales  to  the  powers  of  a  judge  of  the  court  at  cAom^em, 
and  has  no  application  to  the  power  of  the  cowi,  (Haoi  agt  J^.  T.  Central  RR, 
Co,j  14  Row.  430.)  Section  406  of  the  Code,  and  rule  22  (Supreme  Court  Bules) 
must  operate  together,  and  AiU  effect  must  be  given  to  both.  Regarding  them  in 
connection,  the  time  for  any  proceeding  in  an  action  may  be  enlarged  upon  an  affi- 
davit sfaovnng  grounds  therefor ;  but  to  sustain  such  an  order  extending  the  time  to 
answer  or  demur,  there  must  be,  as  one  of  the  grounds,  an  affidavit  such  as  is  sped- 
fled  in  the  rule.  Beyond  the  requirement  of  the  rule,  the  sufficiency  of  the  grounds 
presented  is  left  to  the  judgment  of  the  officer,  but  as  to  that  requirement  he  has  no 
discretion.  The  affidavit  provided  for  by  the  rule  must  be  furnished ;  the  officer 
cannot  dispense  with  it  The  effect  of  an  entire  omission  of  an  affidavit  showing 
grounds  for  an  enlargement  of  the  time,  Ac.,  is  expressly  declared  in  the  last  clause 
of  the  section — ^the  order  may  be  disregarded.  P§r  T.  B.  Strong,  J.  {ElUs  agt 
Van  Aest,  14  Row.  313 ;  and  see  SheUkm  agt.  Wood^  14  How.  18.) 

See  section  401,  and  note. 


Chapter  lX.^EntUling  affidavits. 

Section  406.  Affidavits  defectively  entitled  valid, 

§  406.  Affidavits  drfectively  entitled  valid. 

It  shall  not  be  necessary  to  entitle  an  affidavit  in  the  action; 
but  an  affidavit  made  without  a  title,  or  with  a  defective  title, 
shall  be  as  valid  and  effisctual  for  every  purpose,  as  if  it  were 
duly  entitled,  if  it  intelligibly  refer  to  the  action  or  proceeding 

in  which  it  is  made. 

Affidavits  and  notice  of  motion  entitled  In  tlie  nrronf 
court* — In  certain  cases  an  affidavit  may  be  good  without  a  title  or  with  a  de- 
fective title.  (§  367.)  But  this  provision  relates  to  the  naming  of  parties^  and  not 
to  the  name  of  the  court  in  which  the  matter  is  pending  or  the  proceeding  is  to  be 
had.  And  besides^  this  section  does  not  help  a  noUce.  Where  affidavits  and  notice 
of  motion  were  entitled  "  supreme  court,"  for  a  motion  in  this  court — held  defective^ 
and  the  motion  denied  on  that  ground.  {CUekman  agt  Cliekmaoi,  3  Haw.  365 ;  8. 
(7.,  1  Com.  611.)  An  affidavit  and  notice  of  motion  entitled  in  the  wrong  courts 
are  not  objectionable,  where  they  sufficiently  refer  to  the  action  and  proceedings 
which  are  the  subject  matter  of  the  motion  (Code^  §  406).  Neither  is  a  notice  of 
motion  objectionable,  which  does  not  point  out  the  irregularity  complained  olj  where 


§   407]  COMPUTATION  OF  TIME.  665 

the  imga]arit7  Bitfflciently  appears  in  the  moying  papers.  (Blake  agt.  Locy^  6  Sow, 
198.)  But  in  Boioman  agt  Shddon,  (6  Sand^  657J  it  was  held  that  where  there 
are  sereral  grounds  upon  which  a  motion  may  be  made,  that  upon  which  the  mov- 
ing party  intends  to  rely  must  he  specified  in  the  notice.  The  title  of  an  affidayit 
embraces  as  well  the  name  or  style  of  the  court  as  the  names  of  the  parties.  There- 
fore an  error  in  the  name  of  the  court,  when  it  is  evident  that  the  opposite  party 
could  not  have  been  misled,  should  be  disregarded  nnder  sectiou  406.  (Bowman 
agt.  Sheldon,  6  How,  667.) 

Entitling  an  affidavit  in  tiie  coanty  court  in  sjpecial 
proceedings. — An  affidavit  entitled  in  the  *' county  court,"  for  a  motion  for 
retazation  of  costs,  &c.,  in  proceedings  "for  forcible  entry  and  detainer,"  com- 
menced before  a  county  judge,  and  brought  into  this  court  by  certiorari,  comes 
within  section  406,  and  is  sufficient.    (People  agt.  TovmecTid^  6  Bbto.  178.) 

Affidavit  for  a  mandamus. — On  an  application  for  a  mandamus  the 
affidavit  must  not  be  entitled.  The  406th  section  of  the  Code  does  not  affect  pro- 
ceedings upon  mandamus.    {People  agt  Difcemanf  7  Mow.  124.) 

Entitling  an  affidavit  In  a  suit  for  order  of  arrest.— The 
entitling  the  affidavit  in  a  suit^  (which,  under  the  former  practice,  was  fatal,)  may  now 
be  disregarded,  under  section  176  of  the  Code,  as  not  affecting  the  substantial  rights 
of  the  adverse  party.  {Pindar  agt.  Blacky  3  How.  96.)  So  held  where  the  affidavit 
for  an  order  of  arregt  was  entitled  "  John  Pindar  agt  John  Doe," 


Chapter  X. — Oomputation  of  time. 

Section  407.  Time^  how  computed, 

§  407.  Time,  how  computed. 

The  time  within  which  an  act  is  to  be  done,  as  herein  provided, 
shall  be  computed,  by  excluding  the  firet  day  and  including  the 

last    If  the  last  day  be  Sunday,  it  shall  be  excluded. 

liegal  mode  of  compntinff  time* — The  legal  mode  of  computiDg 
Hine  is,  that  whenever  the  whole  day,  and  every  moment  of  it,  can  be  counted,  then 
it  should  be;  whenever,  if  counted,  the  party  would,  in  fact,  have  but  a  fractional 
part  of  it^  then  it  should  not  be  counted.  For  instance,  the  day  of  the  date  of  a  note 
— the  day  of  the  service  of  a  pleading,  Ac,  should  be  excluded  in  the  computation 
of  time,  because  they  are  fractional — ^the  party  bound  to  perform,  should  have  the 
whole  number  of  full  and  entire  days  given  him  for  that  purpose.  But,  in  cases 
similar  in  priociple  to  the  present^  where  the  infancy  of  the  plaintiff  expired  on 
the  12th  December,  1841,  and  he  was  authorized  to  bring  his  suit  on  the  13th  De- 
cember, 1841,  and  the  statute  allowed  him  ten  years  after  the  termination  of  his 
infancy  (2  B.  S.  295,  §  16)  within  which  to  sue,  and  he  commenced  his  suit  on  the 
13th  December,  1851;  held,  that  he  was  one  day  too  late,  because,  in  computing 
tiiat  ten  years,  the  13th  day  of  December,  1841,  must  be  taken  in,  as  he  had  the 
whole  and  entire  part  of  that  day  to  sue  in;  and  computing  that  as  the  first  day,  the 
ten  years  expired  on,  and  at  the  expiration  of,  the  12th  December,  1851.  (Phelan 
agt  Douglass,  11  Bow,  193.) 

When  Sunday  counted,  in  compnting  statute  time.—Tho 

statute  permitted  a  non-resident  plaintiff  to  sue  in  a  justice's  court,  by  a  short  sum- 
mons, having  not  lees  than  two  nor  more  than  four  days  to  run.  He  could  also  sue 
by  the  ordinary  summons,  having  not  less  than  six  nor  more  than  twelve  days  to 
run.  Such  a  plaintiff  sued  by  a  summons  returnable  five  days  fVom  its  date.  Reld, 
that  the  justice  had  no  jurisdiction  to  proceed  in  the  suit  Where  Sunday  is  an 
intervening  day,  it  is  counted  in  computing  statute  time.  (King  agt.  DowdaUf  2 
Sand.  131.)  The  last  part  of  section  407  is  applicable  only  in  those  cases  where  an 
act  is  to  be  performed  within  a  certain  length  of  time,  and  the  last  day  of  per- 
ibrmance  &lls  on  Sunday;  and  not  where  that  day  merel;|r  intervenes  between  the 


666  NOTICES  AND  PAPERS  SERVED  AND  FILED.  [§  407 

Dotice  and  the  time  an  act  is  to  be  done  on  a  speciiled  day.  Ptr  Hakd,  J.  {fbA- 
ards  agt  Swceiztr^  3  Bow,  413.)  Tlie  401th  section  of  the  Code  prescribes,  the  man- 
ner oicomptUing  time  in  all  cases,  when  any  act  is  to  be  done  within  a  limited  time. 
That  is :  the  first  day  (of  service)  is  excluded^  and  the  last  day  included.  Therefore, 
a  five  days'  notice  served  on  Wednesday^  for  the  foUovring  Monday^  is  good.  The 
intervening  Sunday  cannot  be  excluded.  Where  the  last  day  falls  on  Sunday,  the 
day  following  is  the  last  day  of  limitation.  {Taylor  agt  Corbierey  8  Bow.  385.) 
Under  the  C(>de,  the  day  of  service  should  be  excluded  and  ih»  first  day  of  the  eowi 
included  in  the  computation  of  time  for  service  of  notice  of  trisl  (ten  days).  Hence, 
a  notice  of  trial  served  on  the  11th  for  the  2l8t,  held  good.  {Dayton  agt.  Mclntyre, 
4  Bow  117  ]  see^  to  the  same  effect^  Saston  agt  Chamib^lain,  3  Bow,  4l£) 

When  an  act  to  be  done  i¥ltlilm  agiveit  time.— In  computing 
statute  time,  the  first  day,  or  the  day  on  which  the  time  begins  to  run,  is  to  be  ex- 
cluded. Where  an  act  is  to  be  done  within  a  given  time-^e.  (f.,  thirty  days — the 
party  has  all  of  the  thirtieth  day  to  perform  it  But  if  it  is  to  be  done  after  the 
expiration  of  the  thirty  days,  it  cannot  be  performed  till  on  the  thirty-first  day. 
The  law  takes  no  notice  of  fractions  of  a  day.  Under  2  Revised  Statutes,  252,  a 
party  may  be  discharged  fh>m  imprisonment  on  making  the  requisite  affidavit,  "  after 
he  shall  have  remained  in  prison  thirty  days."  BeH  where  a  defendant  was  com- 
mitted to  prison  on  the  25th  of  August,  he  could  not  be  discharged  before  the  26th 
of  September.  {Judd  agt.  FuUon,  4  Bow,  298.)  On  the  15th  of  September,  1855, 
the  summons  for  relief^  with  process  of  attachment,  were  served  upon  the  defend- 
ants, under  the  134th  section  of  the  Code.  On  the  6th  of  October,  a  petition  to 
transfer  the  cause  into  the  circuit  court  of  the  United  States,  was  filed,  and  a  regu- 
lar appearance  of  the  defendants  entered  with  the  clerk,  and  a  bond  filed.  Beldf 
that  the  petition  was  filed  in  time^  on  the  6th  of  October,  the  plaintiff  not  having 
taken  any  steps  to  obtain  judgment,  although  entitled  to  it  on  that  day.  {Carpenter 
agt.  N.  Y.  and  N.  B.  RR,  Co,,  11  Bow.  481.) 

Time  of  commeuceinent  of  circuits  a  part  of  the  public 
lanr. — The  time  of  the  commencement  of  the  circuit  courts  in  the  difTerent  coun- 
ties in  the  state  is  a  part  of  the  public  law,  and  must  be  presumed  to  be  known  by 
all,  especially  by  the  legal  profeeeion.  Therefore,  the  service  of  a  notice  of  trial  in 
the  usual  form  for  the  circuit,  which  specifies  that  the  cause  will  be  brought  to  trial, 
and  an  inquest  taken,  Ac,  on  the  third  Tuesday  instead  of  the  third  Monday  of  June, 
the  appointed  first  day  of  the  circuit,  will  not  be  held  irregular,  especially  where  it 
is  apparent  that  the  notice  has  not  in  fact  misled.  If  an  attorney,  upon  whom  such 
a  notice  is  served,  thinks  it  irregular,  or  insufficient,  he  should  immediately  return 
it — he  retains  it  at  his  peril.    (N.  T.  Central  ifw.  Co,  agt  KeUey,  13  Bow.  535.) 


Chapter  XI. — Notices^  and  filing  aiid  service  of  papers. 

Section  408,  409.  Notices  and  other  papers,  how  served  on  party 

or  attorney. 

ft 

410,  411.   Whe7i  and  how  served  by  mail, 

412.  Double  time  when  served  by  mail 

413.  Mghi  days'*  notice  of  motion,  etc.,  before  court  or 

judge  when  personally  served. 

414.  When  papers  need  not  be  served  on  defendant. 

415.  Service  of  papers  where  party  resides  out  of  the  state, 

416.  Summons  and  pleadings  to  be  filed  within  ten  days 

after  service. 
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Section  417.  Service^  where  party  appears  hy  attorney. 

418.  This  chapter  not  to  apply  to  summons  or  process^  or 
to  papers  to  bring  party  into  contempt. 

§  408.  Notices  and  other  papers^  how  served  on  party  or  attorney. 

Notices  shall  be  in  writing ;  and  notices  and  other  papers  may 
be  served  on  the  party  or  attorney,  in  the  manner  prescribed  in 
the  next  three  sections,  where  not  otherwise  provided  by  this  act. 

§  409.  Notices  and  other  papers,  how  served  on  party  or  attorney. 

The  service  may  be  personal,  or  by  delivery  to  the  party  or 
attorney  on  whom  the  service  is  required  to  be  made,  or  it  may 
be  as  follows : 

1.  If  upon  an  attorney,  it  may  be  made  during  his  absence 
from  his  office,  by  leaving  the  paper  with  his  clerk  therein,  or 
with  a  person  having  charge  thereof;  or  when  there  is  no  per- 
son in  the  office,  by  leaving  it  between  the  hours  of  six  in  the 
morning  and  nine  in  the  evening,  in  a  conspicuous  place  in  the 
office,  or  if  it  be  not  open,  so  as  to  admit  of  such  service,  then 
by  leaving  it  at  the  attorney's  residence,  with  some  person  of 
suitable  age  and  discretion. 

2.  If  upon  a  party,  it  may  be  made  by  leaving  the  paper  at 
his  residence,  between  the  hours  of  six  in  the  morning  and  nine 
in  the  evening,  with  some  person  of  suitable  age  and  discretion. 

IrVtaea  attorney  retfidet  in  one  toirn  or  city  and  hid  of- 
fice In  another* — ^When  an  attorney  resides  in  one  town  or  city  and  has  hia 
office  for  the  transaction  of  business  in  another,  how  shall  persons  in  the  latter  place 
serve  papers  upon  him  if  hit  office  he  closed  t  They  are  not  bound  to  follow  him  to 
his  residence  and  make  manufd  delivery  there.  If  bound  to  serve  papers  at  hia 
residence  at  all,  in  such  case,  service  by  mail  is  sufficient.  In  such  case,  if,  in  com- 
pliance with  the  lOth  of  the  rules  of  court,  the  attorney  adds  the  place  of  his  office 
to  his  name,  he  is  oondnded  thereby.  Sudi  place  will  be  deemed  his  residence  for 
the  purpose  of  such  service,  so  that  persons  desiring  to  make  service  will  not  be ' 
bound  to  go  or  send  to  another  town,  his  actual  residence.  And  where  the  paper  to 
be  served  is  an  answer  in  a  cause  in  which  the  summons  (in  obedience  to  §  1 28  of  the 
Code)  speoifies  the  place  where  the  answer  was  required  to  be  served  on  the  plain- 
tiff's attorney,  the  defendant  is  not  bound  to  serve  his  answer  in  any  other  place. 
And  if  the  attorney's  office  is  closed  and  he  does  not  reside  in  that  place,  an  en- 
deavor to  serve  at  the  office,  within  {he  time  allowed  to  answer,  followed  by  an 
actual  service  within  a  reasonable  time  afterwards  when  the  office  is  open,  wUl  be 
regarded  as  a  sufficient  service.  A  party  is  not  bound  to  make  an  impracticable 
service.  Where  a  plaintiff's  attorney  issued  a  summons  requiring  the  answer  to  be 
served  on  him  at  the  city  of  New- York,  and  added  to  his  subscription,  "  195  Broad- 
way," that  being  his  office ;  and  on  the  last  day  for  answering,  the  defendant's 
attorney,  at  about  4  o'clock  P.  M.,  sent  the  answer  to  his  office,  and  found  it  dosed, 
the  plaintiff's  attorney  having  left  the  dty  for  his  residence  at  Flushing ;  and  again, 
the  next  day  the  defendant's  attorney  sent  the  answer  to  his  office,  and  the  plain- 
tiff's attorney  refused  to  receive  it,  having  in  fact  entered  up  judgment  and  issued 
execution  that  morning.    Eeldf  that  the  defendant's  attorney  was  regular,  the  judg- 
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xnont,  ko.^  irregnilar,  and  the  judgment  and  execution  were  set  aside  wiUi  costs. 
(Lord  agt.  Vanderiburgh,  15  Haw.  363.) 

Service  off  attachment  on  the  iNirty. — An  aUachmenty  issned 
under  the  Code,  must,  in  order  to  reach  a  debt  due  to  the  defendant  in  attachment, 
or  other  property  held  hj  a  third  person,  be  executed  by  the  sherii!^  by  the  dellTcry 
to  the  debtor,  or  person  holding  property  of  the  defendant,  in  permm^  of  a  copy  of 
the  warrant,  with  a  notice  showing  the  property  levied  on.  (Cbde,  §  235.)  LeaTing 
such  copy  and  notice  at  the  place  of  business  of  the  debtor  with  a  third  person 
found  there,  is  not  a  sufficient  service  of  the  attachment  by  the  sheriflfl  Whether 
the  defect  can  be  supplied,  and  the  attachment  be  made  effectual  by  proof  that  the 
papers  were  afterwards  delivered  by  such  third  person  to  the  debtor,  or  person 
holding  property  of  the  defendant    Dvb.    {0r9tr  agt  OroBsman,  11  Haw.  520.) 

Notice  off  appeal  to  common  pleas. — ^A  notice  of  appeal  to  the 
common  pleas  from  one  of  the  lower  courts  cannot  be  served  upon  an  attorney, 
where  the  party  resides  in  the  city  <^  New- York.  And  a  mere  delivery  of  such  a 
notice  to  the  attorney,  where  it  is  not  left  with  him,  but  immediately  received  back 
with  an  unjlerstanding  that  efforts  will  be  made  to  make  service  on  the  party  him- 
self) is  insufficient,  although  such  party  may  prove  to  have  been  a  non-resident 
(Earll  agt.  Chapman,  3K  D.  Smithy  316.) 

ProTifiions  ffor  receiring  afffidavit  off  service,  nrhere  the 
person  is  deceased  or  insane* — ^Whenever  it  shall  be  necessary,  on  the 
trial  of  any  action  or  in  any  judicial  proceeding,  to  prove  the  service  of  any  notice, 
an  affidavit  showing  such  service  to  have  been  made  by  the  person  making  such 
affidavit,  shall  be  received  as  presumptive  evidence  of  such  service,  upon  first  prov- 
ing that  such  person  is  dead  or  insane.     (Laos  1858,  p.  394,  eh.  24A,  §  1.) 

IV'lien  serrice  made  npon  the  ivrouf  party* — ^Where  the  ser- 
vice of  the  summons  and  compiidnt  was  made  by  an  agent  of  the  plaintiff,  not  an 
officer  of  the  court,  upon  the  father  of  the  defendant)  supposing  him  to  be  the  de- 
fendant in  the  action,  and  judgment  was  entered  against  the  defendant  upon  an 
affidavit  of  personal  service  of  the  summons  and  complaint ;  hdd^  that  although  it 
appeared  that  the  defendant  subsequently  received  the  summons  and  complaint 
from  some  member  of  his  fhther's  fkmily,  he  did  not  appear  in  the  action,  and  no 
action  by  such  service  was  commenced  against  him,  and  consequently,  the  judg- 
ment and  execution  were  entirely  irregular  and  defective,  and  were  set  aside  for 
want  of  jurisdiction.    (WiUiama  agt  Van  VcJkmburghf  16  Mjw.  144.) 

§  410.   W?ien  and  how  served  by  mail. 

Service  by  mail  may  be  made,  where  the  person  making  the 
service  and  the  person  on  whom  it  is  to  be  made  reside  in  dif- 
ferent places,  between  which  there  is  a  regular  communication 
by  mail. 

§  411,   When  and  how  served  by  mail. 

In  case  of  service  by  mail,  the  paper  must  be  deposited  in  the 

post  office,  addressed  to  the  person  on  whom  it  is  to  be  served, 

at  his  place  of  residence,  and  the  postage  paid. 

IV'lien  tervice  by  mail  deemed  complete*— Where  the  service 
of  a  paper  is  made  by  maU,  in  pursuance  of  section  410  of  the  Code  of  Procedure^ 
it  must  be  deposited  in  the  post  office  at  the  residence  of  the  attorney  making  (he  ser- 
vice^ addressed  to  the  person  on  whom  it  is  served,  at  his  place  of  residence,  and  the 
postage  paid.  W'hen  the  paper  is  thus  deposited  in  the  proper  post  oflSce,  correcUy 
addressed,  and  the  postage  paid,  the  service  is  deemed  complete,  and  the  party  to 
whom  it  is  addressed  takes  the  risk  of  the  faOure  of  the  mail  (Schenck  agt.  McKie, 
4  Hov).  246.)  Where  defendant  served  plea  within  twenty  days,  by  depositing  it  in 
the  post  office,  and  paying  postage,  fta,  according  to  the  rule,  and  it  was  not  re- 
ceived by  plaintiffs  attorney,  until  eight  dayt  after  it  was  so  served,  and  a  default, 
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Ac.,  had  been  entered ;  held,  that  the  eenrioe  was  regular,  and  the  default,  Ac,  set 
aside,  costs  of  motion  to  abide  event.  (See  1  Mow,  152.)  {RadcUff  agt  Van  Ben- 
htiyaen,  3  JSow,  67.)  Where  servico  of  papers  is  made  hj  mail,  bj  depositing  in  a 
poet  office  other  than  that  where  the  attorney  making  the  service  resides,  the  attor- 
ney upon  whom  they  are  served  cannot  take  advantage  of  such  service  if  the  papers 
are  received  in  time.  The  attorney  making  the  service  in  such  case  takes  the  risk  of 
their  being  received  in  time.  (Pee&^agt.  Rogers,  5  Bow,  208.)  The  time  of  the  service 
of  a  copy  complaint,  when^made  by  mail,  is  the  time  when  it  is  mailed;  not  when 
it  is  received,  ( Van  HomesLgt.  MoTiigomery^  5  How.  238.)  Where  papers  are  served 
by  mail,  in  the  manner  directed  by  the  rules,  the  risk  of  miscarriage  is  with  the 
party  to  whom  they  are  directed.    {Jacobs  agt.  Hooher^  1  Baarh,  71.) 

Service  of  notice  of  appeal  .on  a  clerk* — ^The  time  of  seniceof 
notice  of  appeal  under  section  327,  upon  the  clerk,  when  made  by  mail,  does  not 
date  from  the  time  of  depositing  in  the  post  office.  Where  such  notice  was  served 
on  the  clerk  and  the  attorney  on  the  last  day  for  bringing  the  appeal  by  depositing 
in  the  post  office,  and  was  not  received  by  either  until  two  days  afler  the  time  for 
appealing  had  expired ;  held,  that  the  appeal  was  not  taken  in  time.  The  sernce 
was  good  upon  the  attorney  (§  408),  but  bad  upon  the  derk.  {CritUnden  agt.  Adams, 
6  ffow,  310.) 

When  due  diligence  niu«t  be  nied  in  ascertaining  resi- 
dence.— Where  an  attorney's  name  is  written  illegibly  or  equivocally  upon  papers 
served  in  a  cause,  so  much  so  as  to  be  taken  for  another  than  the  real  name,  and  is 
not  accompanied  by  an  indorsement  of  his  place  of  residence,  it  is  requiisite  upon  the 
adverse  attorney  to  use  all  due  diligence  in  ascertaining  the  true  name  and  residence 
of  such  attorney,  before  serving  papers  upon  him  through  the  post  office.  As  it  re- 
gards the  name  of  an  attorney,  rule  10  has  no  apphcation ;  it  is  only  in  reference  to 
the  residence.  {Ferries  agt  Merrill,  3  How.  20.)  An  attorney,  or  a  party,  having 
fixed  his  place  of  residence,  for  the  purposes  of  the  action  in  the  manner  prescribed 
by  the  rule,  (10,)  service  by  mail  can  only  be  made  by  him,  at  the  place  thus  indicated, 
and  the  opposite  party  can  only  make  service  upon  him  by  maU,  by  addressing  him 
at  that  place.  (Hurd  agt.  Davis,  13  How.  57.)  Where  an  attorney  signs  his  name 
and  '*  place  of  residence"  to  papers;  the  service  of  papers  upon  him  must  be  di- 
rected to  the  post  office  cU  thai  place.  If  directed  to  another  post  office,  in  the  same 
town,  it  is  irregular  service.  The  '*  place  of  residenee  "  in  rule  10,  must  be  under- 
stood with  reference  to  the  name  of  the  post  office  to  which  papets  are  directed. 
{Rowell^t,  McCormick,  5  Bow.  337 ;  see  ^ipreme  Court  Bute  10.) 

A  deposit  in  the  post  office  bf  an  agent  of  tlie  attorney* 

A  paper  deposited  by  an  agent  of  the  attorney  making  the  service,  in  a  post  office 
in  a  different  town  (Irom  that  in  which  the  attorney  resides,  is  not  a  good  service  ex- 
cept from  the  time  it  is  actually  received.  {Sehenck  agt.  McKie,  4  Bow,  246;  and 
see  Peebles  agt.  Rogers,  6  Bow.  208.) 

Wliere  postage  iiras  not  paid  on  service  by  mail. — ^Where 
the  plaintiiTa  attorney  received  an  answer  by  mail,  which  he  returned  because  the 
postage  was  not  paid,  and  entered  judgment  as  upon  default,  Tield,  that  a]l  other 
proceedings  being  regular,  the  judgment  was  not  void  for  want  of  jurisdiction,  but 
merely  irregular.    {Van  Benthuysen  ag^  Lyle,  8  Bow,  312.) 

Service  after  mail  closed  on  last  day. — The  service  of  a  paper  by 
mail,  is  good,  {^though  deposited  in  the  post  office  od  the  last  day  for  service,  after 
the  mail  has  dosed,  if  otherwise  made  in  conformity  to  the  statute  and  the  rules  of 
the  court.    {NbbU  agt  Trotter,  4  Bow.  322.) 

Irregularity  of  service  must  be  stated  on  returning  the 

S^aper* — Jt  seems,  that  where  a  party  returns  a  paper  as  irregular,  he  must  state 
is  objections  to  it  explicitly.  A  mere  statement  that  the  service  is  irregular,  and 
not  in  compliance  with  certain  sections  of  the  Code,  is  not  enough.  {CTiemung  Canal 
Bank  agt.  Judson,  10  Bow.  138.)  The  irregularity  of  the  service  of  a  paper  is  waived, 
if  received  and  acted  upon  by  the  party  upon  whom  it  was  served.  {Georgia  Lum- 
ber Co,  agt  Strong,  3  Bow.  246.)  An  objection  to  receiving  a  plea  and  notice  should 
be  immediately  communicated  to  the  opponng  attorney,  after  it  is  received,  or  should 
be  returned  immediately ;  a  delay  of  two  months  without  any  objection  being  made 
will  be  eonstrued  as  an  acceptance.    {WrigfU  agt.  Fbrbes,  1  Bow,  240;  see  Travis 
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agt.  nm,  2  ffow,  246.)  The  "reasonable  time"  mentioiied  within  which  a  party 
wishing  to  decline  receiving  a  paper  mutt  return  it,  is  not  limited  to  a  shorter  period 
than  one  day.    {McOaum  agt.  Leavmworih,  2  E.  D,  Smith,  24.) 

]>cflnitlon  of  ttae  irords  **  at  hit  place  off  residence.'^— 

The  ezpreesion,  *'  ai  hit  place  of  residence"  used  in  section  411  of  the  Code,  in  refer- 
ence to  service  of  papers  by  mail,  is  to  be  deemed  to  relate  to  the  post  office^  and  not 
to  anj  particular  locality  in  a  town  or  dty^street  and  number.)  Therefore,  held, 
that  service  of  copy  complaint,  mailed  at  Fonda,  N.  Y^  directed  to  the  defendant's 
attorneys,  ^^yew-York"  was  good,  although  it  appeared  that  the  latter  attorneys 
signed  their  notice  of  appearance,  Ac,  "  No.  52  Grove  street,  in  the  ciiy  of  New- 
York."    {Ooihaui  agt  Rhinekmder,  10  Bow.  460.) 

Giving  notice  generally  by  mail*— Giving  notioe  by  maU  is  depos- 
itiug  a  letter,  containing  the  requisite  information,  properly  addressed,  in  the  post 
office.    ( Vauar  agi  Camp,  14  Barb.  341.) 

Sliort  service  of  motion  papers  by  mail^ivtaen  tbeymay 
be  asedi* — Where  slwrt  service  of  motion  papers  is  made  by  mail,  but  actually 
received,  and  subsequently,  in  time,  a  notice  is  pereonaUy  served  that  at  the  same 
special  term  mentioned  in  the  former  notice,  a  Uke  motion  will  be  made  upon  the 
papers,  copies  of  which  have  been  served  by  maiL  The  papers,  copies  of  which 
were  served  by  mail,  may  be  read  on  the  motion.  They  are  none  the  worse  for 
having  come  into  the  possession  of  the  party  through  the  post  office.  It  is  enough 
that  he  has  them.    ( Van  Benihuysen  agt.  Stevens,  14  Haw.  70.) 

§  412.  Double  time  when  served  by  mail 

Where  the  service  is  by  mail,  it  shall  be  double  the  time  re- 
quired in  cases  of  personal  service,  except  service  of  notice  of 
trial,  which  may  be  made  sixteen  days  before  the  day  of  trial, 

including  the  day  of  service. 

Double  time  applicable  to  notices  of  appeal.— Where  the 

service  of  a  paper  by  one  party  has  the  eflfect  of  setting  time  to  run  against  the 
opposite  party,  the  time  which  thus  beg^s  to  run  shall  be  twice  as  long  when  the 
service  is  by  mail,  {Code,  §  412,)  as  when  made  persooally.  This  rule  is  applicable 
to  appeals.  Where  the  right  to  appeal  is  limited  to  thirty  days  after  "  written  notice," 
&o.,  the  time  for  the  adverse  party  to  appeal  begins  to  nm  from  the  time  of  the 
service  of  notice;  and  when  the  service  of  the  notioe  is  made  by  mail,  double  the 
thirty  days  is  allowed  to  briug  the  appeal    (Dorian  agt  Lewis,  7  Sow.  132.) 

§  413.  Eight  days'  notice  of  motion^  Jcc.^  before  court  or  judge 
when  personally  served. 

Notice  of  a  motion,  or  other  proceeding,  before  a  court  or 
judge,  when  personally  served,  shall  be  given  at  least  eight  days 
before  the  time  appointed  therefor. 

§  414.   Wlien  papers  need  not  be  served  on  defendant. 

Where  a  defendant  shall  not  have  demurred  or  answered, 
service  of  notice  or  papers,  in  the  ordinary  proceedings  in  an 
action,  need  not  be  made  upon  him,  unless  he  be  imprisoned  for 
want  of  bail,  but  shall  be  made  upon  him  or  his  attorney,  if  no- 
tice of  appearance  in  the  action  has  been  given. 

§erving  notice  of  afl§e«sinent.— Where  the  defendant  haa  appeared, 
but  not  answered,  in  an  action  for  the  recovery  of  money  only,  and  the  oomplaint 
is  duly  verified,  he  is  not  entitled  to  notice  of  assesamitni.  In  such  eases  there  is  do 
assessment—judgment  is  entered  of  eourse  (§  246).    (JMs  agt  PaJiim/er,  6  How.  233.) 
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Like  notiee  of  the  assesament  of  damages  by  a  jury,  on  a  writ  of  inquiry,  is  neces- 
sary, as  is  required  on  an  assessment  by  the  derk,  where  the  defendant  has  appeared 
in  the  action.  {Kelsey  agt.  Coverij  15  How.  92.)  In  an  action  of  assault  and  bat- 
tery, in  which  the  defendant  has  given  notice  of  appearance  before  the  time  for  an- 
swering expired,  it  is  irregular  to  apply  ex  parte,  and  without  notice,  for  an  order 
that  plaintiff's  damages  be  assessed  by  a  jury.    {SaUus  agt  Kipp^  12  How,  342.) 

Application  for  leave  to  amend  snoimonf.— An  application 
for  leave  to  amend  a  summons  should  be  upon  notiee  (§  414)  where  there  has  been 
a  general  appearanca  The  414th  section  of  the  Code,  as  amended  in  1849,  entitles 
a  defendant  who  has  given  notice  of  appearance  in  the  action,  to  notice  of  all  the 
ordinary  proceedings  in  the  action.  The  Code  of  1848  had  dispensed  wilh  such  no- 
tice when  the  defendant  had  omitted  to  answer  or  demur.  Hence  the  specific  pro- 
vision in  the  second  subdivision  of  the  246th  section,  requiring,  in  case  of  default, 
notice  to  the  defendant  of  the  time  and  place  of  making  application  for  the  relief  de- 
manded by  the  complaint.  This  provision  would  have  been  unnecessary  had  the 
last  clause  of  the  414th  section  been  added  to  the  375th  section  of  the  Code  of  1848. 
By  the  adoption  of  that  general  provision  in  the  revision  of  1849,  the  provision  for 
notice,  in  the  246th  section,  and  some  other  similar  provisions  for  notice  in  specific 
cases,  became  useless.  It  would  have  been  better,  perhaps,  if  these  special  provi- 
sions had  been  stricken  out,  for  they  tend  now  to  mislead  by  inducing  the  practi- 
tioner, who  happens  to  overlook  the  general  provision  added  to  the  414th  section, 
to  conclude,  that  in  cases  not  thus  specifically  mentioned,  no  notice  is  requisite. 
Per  Harris,  J.    {Heuntt  agt.  How^  8  Hoi§.  346.) 

Service  off  an  injunction. — A  defendant  who  has  appeared  but  not 
answered,  is  not  entitled  to  notice  of  an  application  for  an  injunction.  It  is  not  an 
"ordinary  proceeding"  in  the  action  (g  414).  The  service  of  an  injunction  upon  the 
attorney  instead  of  the  party  who  has  appeared  is  Irregular,  for  the  same  reason,  that 
it  is  not  an  '*  ordinary  proceeding"  in  the  action  (§  417).  And  because  no  pro- 
ceedings for  a  violation  of  the  injunction  can  be  founded  on  such  service.  (Becker 
agt  HageTj  8  How,  68.) 

Service  off  notice  off  trial. — One  of  several  defendants  who  has  not 
answered  or  demurred,  but  has  given  notice  of  appearance  in  the  action,  is  entitled 
to  notice  of  trial,  and  the  court  cannot  dispense  with  such  service.  {li-acy  agt.  K 
Y.  Steam  Faucet  Co.,  1  E.  D,  Smithy  349 ;  see  Sage  agt  Moahtr,  17  How,  367.) 

Serving  notice  off  motion. — Serving  notice  of  a  motion  in  an  action 
on  the  plaintiff's  attorney,  signed  by  an  attorney,  as  "att'y  for  the  deft,"  is  a  suf- 
ficient notice  of  appearance  by  the  defendant  (Kelsey  agt.  Covert^  15  How,  92.) 
But  if  the  notice  of  motion  is  signed  by  the  attorney  generally,  without  restricting 
his  appearance  to  the  purposes  of  the  motion  only,  it  will  be  deemed  a  notice  of 
retainer  generaUy  for  the  defendant,  which  operates  as  an  appearance  generally  by 
the  defendant  in  the  cause ;  and  he  is  thereby  precluded  from  the  benefits  of  the 
motion ;  because  such  a  motion  can  only  be  made  before  the  defendant  has  ap- 
peared generally.  (Dole  agt.  Manley^  11  How.  138.)  A  notice  of  motion  signed  by 
the  attorney  for  the  defendant,  generally,  without  stating  that  it  is  for  the  purpose 
of  the  motion  only,  is  an  appearance,  generally,  in  the  cause,  which  waives  an  irreg- 
ularity in  the  summons.    (FuUer  agt  Conklin,  9  How.  445.) 

General  appearance  beffore  service  off  coniplatnt.~^eZ(j; 

that  the  complaint  be  set  aside  as  an  unauthorized  departure  from  the  summons  in 
regard  to  the  nature  of  the  action.  And  a  general  appearance  in  the  suit  by  the 
defendant  before  the  service  of  the  complaint,  is  mot  a  waiver  of  such  irregularity. 
(Shafer  agt.  Humphrey,  15  How.  564.)  An  appearance  admits  the  regularity  of  the 
summons  and  its  service,  by  which  the  party  is  brought  into  court;  but  it  does  not 
admit  the  identity  of  the  cause  of  action  indicated  by  the  summons  with  that  set  out 
in  the  complaint,  although  both  are  served  together.  The  complaint,  although  it 
may  be  drawn  and  served  with  the  summons,  is  in  order,  and,  in  legal  contempla- 
tion, a  subsequent  step  in  the  procedure.  If  the  complaint  varies  from  the  process, 
there  is  the  same  reason  and  the  same  right  to  object  to  the  complaint  that  there 
formerly  was  to  set  aside  a  declaration  which  varied  from  the  writ  (TStMe  agt. 
SmiOi,  14  How,  396.) 
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Toluntary  appearance* — A,  voWmiairy  c^ppearanee  of  a  defendaiit  is 
equivalent  to  personal  servioe  of  the  Bummons  upon  him.  And  a  cause  maj  pro- 
ceed under  the  Code  upon  an  answer^  without  any  formal  appearanct,  or  nottco  of 
retainer  or  appearance^  erer  being  filed  or  given.  {Ckirpenier  agt  K  T.dbN.K 
SR  Co,,  11  Bow,  481.) 

§  415.  Service  of  papers  where  party  resides  out  of  the  stale. 
Where  a  plaintiff  or  a  defendant  who  has  demurred  or  an- 
swered, or  gives  notice  of  appearance,  resides  out  of  the  state, 
and  has  no  attorney  in  the  action,  the  service  may  be  made  by 
mail,  if  his  residence  be  known,  if  not  known,  on  the  clerk  for 
the  party. 

§  416.  Summons  and  pleadings  to  be  filed  within  ten  days  after 
service. 

The  summons,  and  the  several  pleadiuga  in  an  action,  shall 
be  filed  with  the  clerk  within  ten  days  after  the  service  thereof 
respectively,  or  the  adverse  ^party,  on  proof  of  the  omission, 
shall  be  entitled,  without  notice,  to  an  order  from  a  judge  that 
the  same  be  filed  within  a  time  to  be  specified  in  the  order,  or 

be  deemed  abandoned. 

If  otice  of  filing  not  neeeasary  to  be  given*— It  waa  held  in  the 
case  of  Ihudy  agt  ffoyi,  (I  C.  B.  K.  S,  286,)  bj  the  New- York  common  pleas,  that 
where  a  pleading  is  filed  m  obedience  to  an  order  under  this  section,  the  party  filing 
it  is  not  bound  to  notiQr  the  party  obtaining  the  order. 

Wlieu  may  l»e  f lied  after  tiie  time  limited  in  the  order. 

The  court  will  permit  a  plaintiff  to  file  a  reply,  after  the  time  limited  in  an  order  to 
file  it,  or  that  the  same  be  deemed  abandoned,  where  the  omission  is  explained.  So, 
where  a  copy  was  inadvertently  filed  instead  of  the  original  {SJiori  agt.  May,  S 
Sand.  638.) 

§  417.  Service,  where  party  appears  by  attorney. 
Where  a  party  shall  have  an  attorney  in  the  action,  the  ser- 
vice of  papers  shall  be  made  upon  the  attorney,  instead  of  the 

party. 

Service  of  notice  of  appeal* — Notice  of  appeal  should  be  served  on  the 
attorney  of  record  in  the  court  below,  not  on  the  party.  The  serrice  of  such  notice 
being  a  jurisdictional  question,  the  party  can  take  advantage  of  it  at  any  time,  if  he 
has  not  appeared  so  as  to  give  jurisdiction  in  the  case.  Where  such  service  was 
made  upon  the  party  only  who  had  not  appeared  so  as  to  give  the  court  jurisdictioni 
heidy  that  the  appeal  was  a  nullity.    {Tripp  agt  Jh  Bow,  5  How,  114.) 

Wliere  tlie  attorney  remoiret  from  tlie  state.— Where  the  at- 
torney for  the  plaintifT  in  error  removed  from  the  state,  and  notice  had  been  given 
that  the  party  appoint  another  attorney  pursuant  to  the  statute  (2  B,  S.  28T,  f  6T), 
Tield,  on  motion  to  quash  the  writ  of  error,  that  the  motion  could  not  be  made  with- 
out notice  thereof  to  the  plaintiff  in  error.  (Jewell  agt.  ScJiotUen,  1  Chm,  241)  It  is 
irregular  to  serve  papers  in  a  cause  upon  the  attorney  after  he  becomes  a  non-resi- 
dent of  the  state.  (Diefendorf  tigt.  Bouse,  9  How,  243 ;  and  see  Trust  agt  Bepoor,  16 
How,  670.) 

Serrice  of  Injunction. — ^The  service  of  an  iiigunotion  upon  the  attorney 
instead  of  the  party  who  has  appeared  is  irregular,  for  the  reason,  that  it  is  not  an 
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"  ordinary  prooeedingj"  in  the  action  (§  417).    And  becanae  no  proceedingi  for  a 
Tiolation  of  the  injunction  can  be  foundtd  on  such  serrice.    {Beek§r  agt.  Hager^  8 
E<yw.  68.) 
See  section  414,  aad  nota. 

§  418.  This  chapter  not  to  apply  to  summons  or  process^  or  to 
papers  to  bring  party  into  contempt. 

The  provisions  of  this  chapter  shall  not  apply  to  the  service 
of  a  summons,  or  other  process,  or  of  any  paper  to  bring  a  party 
into  contempt. 

Chapter  XII. — Duties  of  sheriffs  and  coroners. 

Section  419.  Duty  of  sheriff  and  coroner  in  serving  or  executing 

process^  and  how  enforced. 

§  419.  Duty  of  sheriff  and  coroner  in  serving  or  executing  pro- 
cess^ and  how  enforced. 

Whenever,  pursuant  to  this  act,  the  sheriff  may  be  required 
to  serve  or  execute  any  summons,  order,  or  judgment,  or  to  do 
any  other  act,  he  shall  be  bound  to  do  so,  in  like  manner  as 
upon  process  issued  to  him,  and  shall  be  equally  liable  in  all  re- 
spects for  neglect  of  duty ;  and  if  the  sheriff  be  a  party,  the  cor- 
oner shall  be  bound  to  perform  the  service,  as  he  is  now  bound 
to  execute  process,  where  the  sheriff  is  a  party  ;  and  all  the  pro- 
visions of  this  act  relating  to  sheriffs  shall  apply  to  coroners 
when  the  sheriff  is  a  party. 

When  retarn  day  lias  pawed,  "wbat  notice  neceasary.— 

On  proceis  of  papers  to  be  served,  the  atkomej,  besides  subscribing  or  indorsing  his 
name,  shall  add  thereto  his  place  of  business ;  and  if  he  shall  neglect  to  do  so,  pa- 
pers may  be  served  on  hun  at  his  place  of  residence  through  the  mall,  by  directing 
them  according  to  the  best  information  which  can  conveniently  be  obtained  con- 
cerning his  residence.  This  rule  shall  apply  to  a  party  who  prosecutes  or  defends 
in  person,  whether  he  be  an  attorney  or  not  {RuiU  10,  Supreme  Cowri  Rulet.) 
See  section  290,  and  note. 

Cbaiter  XIIL — Accountability  of  guardians. 

Section  420.  Guardian  not  to  receive  property  until  security  given. 

§  420.  Guardian  not  to  receive  property  until  security  given. 

No  guardian  appointed  for  an  infant,  shall  be  permitted  to  re- 
ceive property  of  the  infant,  until  he  shall  have  given  sufficient 
security,  approved  by  a  judge  of  the  court  or  a  county  judge,  to 
aceount  for  and  apply  the  same,  under  the  direction  of  the  court. 

See  rule  62,  Supreme  Court  Rulea 

43 
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Chapter  XIV. — Powers  o/re/erees. 

Section  421.  Be/ereea  authorized  to  adminitier  oaths  and  to  exer- 
cise powers  now  vested  in  referees  by  law. 

§  421.  Referees  authorized  to  administer  oaths  and  to  exercise 
powers  now  vested  in  referees  by  law. 

Every  referee,  appointed  pursuant  to  this  act,  shall  haye 
power  to  administer  oaths,  in  any  proceeding  before  him,  and 
shall  have  generally  the  powers  now  vested  in  a  referee  by  law. 


Chapter  XV. — Miscellaneous  provisions, 

SeCTTION  422.  Papers  lost  or  withheld^  how  supplied, 
428.  Where  undertaking  to  be  filed, 

424.  Judgment  on  bond  and  warrant  of  attorney^  eocecuted 

before  July  1,  1848. 

425.  Time  for  publication  of  notices^  how  computed. 

426.  Laws  of  other  states  and  governments^  how  proved, 

%  422.  Papers  lost  or  toithheid,  how  supplied. 

K  an  original  pleading  or  paper  be  lost  or  withheld  by  any 
person,  the  court  may  authorize  a  copy  thereof  to  be  filed  and 
used  instead  of  the  original. 

See  lection  416. 

§  428.  Where  undertakings  to  be  filed. 

The  various  undertakings  required  to  be  given  by  this  act, 
must  be  filed  with  the  clerk  of  the  court,  unless  the  court  ex- 
pressly provides  for  a  different  disposition  thereof,  except  that 
the  undertakings  provided  for  by  the  chapter  on  the  claim  and 
delivery  of  personal  property,  shall  after  the  justification  of  the 
sureties,  be  delivered  by  the  sheriff  to  the  parties  respectively, 
for  whose  benefit  they  are  taken. 

See  section  232  and  note. 

§  424.  Judgment  on  bond  and  warrant  of  attorney  executed  before 
July  1,  1848. 

Upon  any  bond  and  warrant  of  attorney  executed  and  deliv- 
ered before  the  first  day  of  July,  1848,  judgment  may  be  entered 
in  the  manner  provided  by  sections  882,  888  and  884^  upon  the 
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plaintiflf's  filing  such  bond  and  warrant  of  attorney,  and  a  state- 
ment signed  and  verified  by  himself,  in  the  form  prescribed  by 
section  882. 

Old  declaration  in  debt  abrogated. — An  old  declaration  in  debt 
for  the  penalty,  a  cognovit  for  that  debt,  and  a  judgment  for  the  penalty  of  the  debt, 
are  now  all  unauthorized.  Section  469  of  the  Code  saves  the  old  rides  aod  practice 
of  the  court,  when  consistent  with  the  act ;  but  the  pleadings  are  neither  parts  of 
the  rules  nor  of  the  practice.  The  entry  of  a  judgment,  on  a  bond,  and  warrant  of 
aiiantey^  given  prior  to  the  Code,  is  provided  for  "by  sections  382,  383  and  384, 
upon  the  plaintiff's  filing  such  bond  and  warrant  of  attorney,  and  the  statement 
signed  and  verified  by  himself  in  the  form  prescribed  by  section  382."  Chapter  3, 
of  title  12,  together  with  section  424  of  the  Code,  abrogates,  in  effect,  the  old  declar- 
ation in  debt  for  a  penalty,  and  the  judgment  for  the  penalty,  and  the  power  of  any 
attorney  to  appear  on  an  old  bond  and  warrant  of  attorney,  to  confess  such  a  judg- 
ment It  substitutes,  as  Vie  jndgmeni  roU,  the  original  bond  and  warrant  of  attor- 
ney, and  the  statement  required  by  the  above  chapter,  and  the  indorsement  by  the 
clerk  upon  the  siatemenif  and  his  entry  of  a  judgment  for  the  amount  confessed  with 
costs ;  and  that  amount,  by  subdivisions  1  and  2  of  section  383,  is  the  amount  "justly 
due  "—not  the  penaUy,    {Allen  agt  SmiUie,  12  How.  156.) 

§  425.  Time  for  publication  of  notices,  how  computed. 
The  time  for  publication  of  legal  notices  shall  be  computed  so 
as  to  exclude  the  first  day  of  publication,  and  include  the  day 
on  which  the  act  or  event,  of  which  notice  is  given,  is  to  hap- 
pen, or  which  completes  the  full  period  required  for  publication. 

I.egal  notices.— iS^  1  R.  5.,  6fh  ed.,  p.  492,  §  6 ;  Z  R  3.  928,  5ih  ed.,  §§  43 
to  51,  inclusive,    See%%  138  and  407,  and  notes, 

§  426.  Laws  of  other  states  and  governments,  how  proved. 
Printed  copies  in  volumes,  of  statutes,  code,  or  other  written 
law,  enacted  by  any  other  state,  or  territory,  or  foreign  govern- 
ment, purporting  or  proved  to  have  been  published  by  the 
authority  thereof,  or  proved  to  be  commonly  admitted  as  evi- 
dence of  the  existing  law  in  the  courts  and  judicial  tribunals  of 
such  state,  territory,  or  government,  shall  be  admitted  by  the 
courts  and  officers  of  this  state,  on  all  occasions,  as  presumptive 
evidence  of  such  laws.  The  unwritten  or  common  law  of  any 
other  state,  or  territory,  or  foreign  government,  may  be  proved 
as  fects  by  parol  evidence ;  and  the  books  of  reports  of  cases 
adjudged  in  their  courts,  may  also  be  admitted  as  presumptive 
evidence  of  such  law. 

Hoir  charter  of  city  of  If  eir-Torl£  may  be  read  in  evi- 
dence*— The  charter  of  the  city  of  New-York  may  be  read  in  evidence  from  a 
Tolame  printed  by  authority  of  the  common  council,  whether  printed  prior  or  subse- 
quent to  the  act  of  April  17,  1832.  And  the  charter  may  be  so  read  on  a  trial  in- 
Tolving  the  title  to  land&  Such  proof  of  the  charter  is  prima  fads  only.  (HotoeU 
agt.  Ruggles,  1  Seld.  444.) 

Foreign  lai¥«« — Foreign  laws  are  regarded  as  facts  and  should  be  alleged 
and  proved  like  other  facts  of  which  courts  do  not  take  judicial  notice.    In  the  ab- 
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BeQce  of  such  aUogations  and  proo^  our  courts  will  presume  that  foreign  laws  are 
Iq  accordance  with  our  laws.  The  laws  of  a  countrj  to  whose  courts  a  party  ap- 
peals for  redress,  furnish  in  all  cases  prima  facie,  the  rule  of  decision,  and  if  either 
party  wishes  the  benefit  of  a  different  rule,  or  law,  he  must  aver  and  prove  it.  Per 
Foot,  J.    (Monro4  agt  DougloM,  1  ^S^.  447  ;  Me  Marhoe  agt  AldriOi,  1  AUb.  55.) 

See  Seas.  Laws,  1846,  pages  204,  303 ;  Sees.  Laws,  184S|  page  326 ;  Sess.  Laws, 
1S32,  page  261. 


TITLE  nil. 

ACTIONS  IN  PARTICULAR  CASES. 

Chapter    I.  Actions  against  foreign  corporations. 

n.  Actions  in  place  of  scire  facias,  quo  warranto,  and  of 

ivformations  in  the  nature  of  quo  warranto. 
III.  Actions  for  the  partition  of  real  property. 
lY.  Actions  to  determine  conflicting  claims  to  real  prop- 
erty, and  for  waste  and  nuisance. 
Y.  General  provisions  relating  to  actions  concerning  real 
property. 


Chapter  L — Actions  against  foreign  corporations. 
Section  427.  Where  and  by  whom  brought. 

m 

§  427.  Where  and  by  whom  brought 

An  action  against  a  corporation,  created  bj  or  under  the  laws 
of  any  other  state,  government  or  country,  may  be  brought  in 
the  supreme  court,  the  superior  court  of  the  city  of  New  -York, 
or  the  court  of  common  pleas  for  the  city  and  county  of  New- 
York,  in  the  following  cases : 

1.  By  a  resident  of  this  state,  for  any  cause  of  action. 

2.  By  a  plaintiff  not  a  resident  of  this  state,  when  the  cause  of 
action  shall  have  arisen,  or  the  subject  of  the  action  shall  be 
situated  within  this  state. 

'When  action  a  proceeding  against  property.-— An  actioo 
against  a  foreign  corporation  is  now,  as  a  auit  was  fbrmerfy,  a  proceeding  against 
its  property  onlj,  unless  there  was  a  voluntary  appearance  by  the  defendimt.  (Sm 
Code,  §§  237  lo  343;  3  R  S.  459,  and  §  427  of  ike  CknU;  BuBmi  agt  Bope  Mid. 
Ins.  Go.j  4  Bow.  176.)  Foreign  corporations  have  a  right  to  bring  suits  in  this  state. 
The  provisions  of  the  Revised  Statutes,  authorizing  suits  against  foreign  corpora- 
tioDS,  as  amended  in  1849,  are  not  repealed  by  the  Code.  Under  the  Code,  a  suit 
may  be  brought  against  a  foreign  corporation,  it  seems,  without  an  application  in 
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writing,  or  affidavit,  or  attachment.  It  seems,  a  judgment  against  a  foreign  corpo- 
ration, in  a  suit  properly  brought  under  the  Code,  is  of  the  same  validity  and  effect 
as  a  judgment  against  any  non-resident  obtained  without  personal  service  or  ap- 
pearance.   {Bomk  of  Commerce  agt.  Rutland  and  Washington  RR,  Co.,  10  Ebw.  1.) 

Service  of  tmnmoni  upon  a  foreign  corporaUon.— The 

regularity  of  the  service  of  a  summons  upon  a  foreign  corporation  does  not  depend 
upon  proof  being  previously  made  of  the  facts,  the  existence  of  which  is  necessary 
to  give  the  court  jurisdiction  of  the  action — ^tbat  is,  the  facts  concerning  the  residence 
of  the  plaintiff,  or  showing  that  the  cause  of  action  arose,  or  that  the  subject  of  the 
action  was,  or  is  situated  in  this  state.  The  evidence  of  these  facts  must  be  shown 
on  motion  to  set  aside  the  service  of  the  summons.  The  section  of  the  Code  (§  134) 
authorizing  the  service  of  the  sunmions  on  the  president,  &&,  of  a  corporation,  is 
simply  a  substitution  of  that  mode  for  a  service  by  publication,  as  provided  in  sec- 
tion 135.  Where  service  of  a  summons  is  made  personally  on  the  president  of  a 
foreign  corporation  in  this  state,  and  it  is  conceded  that  the  cause  of  action  arose, 
or  that  the  subject  of  it  is  situated  out  of  this  sttfte,  the  plaintiff  must  establish,  in 
order  to  render  the  service  of  the  summons  regular,  Ist  That,  at  the  time  of  the 
commencement  of  the  action,  he  (the  president)  was  a  resident  of  this  state;  and, 
2d.  That,  at  the  same  time,  the  defendant  had  property  in  this  state.  The  mean- 
ing of  section  134  of  the  Code,  in  relation  to  the  service  of  a  summons  upon  the 
president,  &a,  of  a  foreign  corporation  having  property  in  this  state,  is  that  the 
property  must  be  such  as  may  he  taken  by  vtrttie  of  an  attachment  in  pursuance  of 
section  227,  and  other  sections  in  the  same  chapter.  A  coo  tract  by  such  corpora- 
tion for  the  manufacture  and  purchase  of  property  in  this  state,  to  be  paid  for  on 
delivery  at  their  office  out  of  this  state,  does  not  give  the  corporation  a  title  to  such 
property  until  delivered  and  paid  for  according  to  the  agreement  (Bates  agt  Kew' 
Orleans,  Jackson,  &c.,  RR  Co.,  13  How.  516.)  The  service  of  a  summons  upon  a 
president  of  a  foreign  corporation  who  happens  to  be  temporarily  in  this  state,  and 
who  does  not  voluntarily  appear,  does  not  give  the  court  jurisdiction  of  the  defend- 
ant (the  corporation)  for  the  purpose  of  rendering  personal  judgment  upon  contracts 
made  in  this  state,  or  for  debts  due  to  residents  of  this  state.  Such  a  service  must 
be  regarded,  for  all  practical  purposes,  as  simply  a  statutory  notice  that  proceedings 
are  about  to  bo  instituted  against  the  defendant's  property. .  An  action  against  a 
foreign  corporation  is  now,  as  a  suit  was  formerly,  a  proceeding  against  its  property 
only,  unless  there  was  a  voluntary  appearance  by  the  defendant.  (See  Code,  §§  227 
to  243 ;  2  R.  S.  459  and  §  427  of  the  Code.)  (Rulbert  agt.  Hope  MuL  Ins.  Co.,  4  How. 
275 ;  S.  C,  id.  415.)  To  authorize  legal  service  of  summons  and  complaint  upon  a 
foreign  corporation,  where  it  is  made  upon  its  managing  agent  in  this  state  (under 
§  134  of  tl^e  Code);  the  managing  agent  must  bo  one  whose  agency  extends  to 
aU  the  transactions  of  the  corporation — one  who  has,  or  is  engaged  in,  the  manage- 
ment of  the  corporation  in  distinction  from  the  management  of  a  particular  branch 
or  department  of  its  business.  Where  service  of  a  summons  is  made  upon  a  proper 
officer  of  a  foreign  corporation — no  attachment  having  been  issued  and  no  voluntary 
appearance  by  the  corporation — the  courts  of  this  state  do  not  get  jurisdiction  of 
the  defendant,  so  as  to  render  a  personal  judgment  {HuUbtrt  agt.  The  Hope  Mutual 
Ins.  Co ,  4  ffow.  Pr.  R  275.)  The  extent  of  their  power,  is,  to  subject  the  property 
and  effects  of  such  corporation  within  this  state,  to  the  payment  of  its  debts  by  a 
judgment  in  rem,  after  such  property  and  effects  have  been  attached,  according  to 
the  directions  of  eh.  4  of  tit.  7  of  the  Code.  {Brewster  agt  Michigan  Central  RR.  Co., 
5  Bow.  183.)  Service  here  upon  the  superintendent  and  general  managing  a.2rent  of 
a  foreign  railroad  corporation,  in  the  possession  of,  and  using  a  railroad  in  this  state, 
is  a  g(X)d  service  within  section  134  of  the  Code.  (Bank  of  Commerce  agt  Rutland 
and  Was?L  RR.  Co.,  10  How.  I.) 

Commencement  of  action  by  attachment. — A  foreign  cor- 
poration is  not  authorized,  either  by  the  Revised  Statutes  or  the  Code,  to  sue  another 
foreign  corporation  in  the  courts  of  this  state,  by  attachment,  unless  the  cause  of 
action  has  arisen,  or  the  subject  of  the  action  is  situated  within  this  state.  Where 
a  loan  is  made  by  one  non-resident  to  another,  out  of  this  state,  and  secured  by  a  draft 
drawn  upon  a  person  residing  within  this  state,  the  cause  of  action  cannot  be  said 
to  have  arisen  within  this  state.  ( Western  Bank  Hgt.  City  Bank  of  Columbus,  7  How. 
238.)    When  a  contract  is  made  at  one  place,  but  is  to  be  performed  at  another,  as 
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to  its  yaliditj,  nature,  obligation,  and  interpretation,  it  is  to  be  governed  by  the  law 
of  the  place  of  performance.  The  breach  of  duty  ia  the  aubstantial  cause  of  action. 
(Bank  of  Commerce  agt  BtUland  and  Wash.  BR,  Cb^  10  J3ow  1.)  In  the  superior 
court  of  the  city  of  New-Tork  at  any  rate,  no  aUachment  can  issue  against  Ajireign 
corporation  unless  there  is  an  action  reg^arly  commenoed.  That  can  be  by  a  resi* 
dent  for  any  cause  of  action ;  {§  ^21  ^the  Oode;)  but  to  render  the  suit  effectual 
there  must  be  property  within  the  state,  or  the  cause  of  action  must  have  arisen 
therein.  The  statute  of  1846  authorizes  a  judgment  and  execution  creditor  to  sue 
at  law  or  in  equity,  in  his  own  name,  or  in  the  name  of  the  corporation,  any  debtor, 
or  any  stockholder,  or  several  or  all  the  stockholders,  to  compel  the  payment  of  any 
amount  paid  in,  or  remaining  due  upon  each  share  of  the  capital  stock  subscribed 
or  held  by  them,  or  any  of  them,  and  may  recover  in  such  suit  any  sum  (to  the 
amount  due  to  the  plaintiff,)  which  such  de&ndant  would  be  liable  to  pay  in  any 
event  in  the  state  or  government  where  such  corporation  is  located.  The  Uieory  of 
the  statute  is,  to  give  a  right  against  shareholders,  coextensive  with,  and  only  co- 
extensive with  the  right  of  the  corporation  in  the  state  in  which  it  is  located.  If 
that  corporation  could  sustain  the  action,  it  maybe  sustained  under  the  statute;  but 
not  otherwise.  And  it  must  be  an  action  which  could  be  sustained  in  the  state 
where  the  corporation  is  located^  Where  the  charter  of  a  corporation  created  by 
and  under  the  laws  of  the  state  of  Connecticut^  authorizes  the  directors  to  requir$ 
payment  of  the  subecription  money,  a  debt  is  incurred  which  may  be  sued  for  inde- 
pendently of  the  cumulative  remedy  given  ofh/or/eUure  of  the  stock.  {McDonough 
agt.  PhdpSt  16  How,  372.)  "  1.  By  a  resident  of  this  state,  for  any  cause  of  action. 
2.  By  a  plaintiff  not  a  resident  of  this  state,  when  the  cause  of  action  shall  have 
arisen,  or  the  subject  of  the  action  shall  be  situated  within  this  state."  ( WhUehead 
agt.  Buffalo  and  Lake  Huron  Railroad  Co.,  18  Ebw.  218 ;  and  ee$  Ccoff^itiu  agt.  Fto- 
prietore  of  the  Cfiampkun  and  SL  Lawrence  RR,,  18  IIow.  412.) 

TtVkwn  to  facilitate  service  off  process  on  foreli^n  corpo- 
rations.— Every  insurance  and  other  corporation  created  by  the  laws  of  any 
other  state,  doing  business  in  this  state,  shall,  within  thirty  days  after  the  passage 
of  this  act,  designate  some  person  residing  in  each  county  where  such  corporation 
transacts  business,  on  whom  process  issued  by  authority  of,  or  under  any  law  of  this 
state,  may  bo  served,  and  within  the  time  aforesaid  shsJl  file  such  designation  in  the 
ofQco  of  the  secretary  of  state ;  and  a  copy  of  such  designation,  duly  certified  by 
said  officer,  shall  be  evidence  of  such  appointment;  and  it  shall  be  lawful  to  serve 
on  such  person  so  designated,  any  process  issued  as  aforesaid ;  such  service  shall  be 
made  on  such  person  in  such  manner  as  shall  be  prescribed  in  case  of  service  re- 
quired to  be  made  on  any  resident  of  this  state,  and  such  service  shall  be  deemed  a 
valid  sorvice  thereof!  In  all  cases  where  such  designation  shall  not  be  made  as 
aforesaid,  and  such  foreign  ooi;poration  cannot  be  served  with  such  process  accord- 
ing to  the  present  provisions  or  law,  it  shall  be  lawful  to  serve  such  process  on  any 
poi-son  who  shall  be  found  within  this  state  acting  as  the  agent  of  said  corporation, 
or  doing  business  for  them.  Service  made  in  accordanoe  with  any  provision  of  this 
act  shaU  be  as  effectual  as  if  made  in  the  form  and  manner  required  by  law,  and 
shall  be  deemed  a  fVill  compliance  with  any  statute  requiring  personal  or  other  ser- 
vioo  to  be  made.  The  term  process  in  this  act,  shall  be  held  and  deemed  to  include 
any  writ,  summons,  or  order,  whereby  any  action,  suit  or  proceedings  shall  be  com- 
menced, or  which  ^all  be  issued  in  or  upon  any  action,  suit  or  proceeding,  by  any 
courts  oflScer  or  magistrate.    (Laws  1866,  p.  470,  eh,  279,  §§  1  (o  4  inclusive.) 

Action  against  a  fforeign  and  resident  corporation.— 

Where  the  complaint  claims  by  stockholders  the  equitable  interposition  of  the  court 
on  behalf  of  a  non-resident  or  foreign  corporation,  and  against  a  resident  corporation, 
aud  against  several  individuals  who  it  does  not  appear  are  residents  of  this  state, 
hud  does  not  state  that  the  plaintiffs  are  residents  of  this  state,  and  it  does  not  ap- 
pear that  the  cause  of  action  has  arisen,  or  that  the  subject  of  the  action  is  situated 
within  this  state ;  heldj  tliat  such  an  action  cannot  be  maintained.  For  no  effectual 
relief  can  be  given  without  retaining  the  foreign  corporation  a^  parties,  and  the 
allegations  are  entirely  insufficient  to  meet  the  requirements  of  the  statute  in  actions 
against  foreign  corporations.  8uch  a  complaint  is  also  defective  where  it  omits  to 
state  that  the  directors  of  the  foreign  corporation  on  whose  behalf  the  plaintiflis 
undertake  to  sue,  refuse  to  bring  any  such  action.    {House  agt  Cooper,  16  How.  292.) 
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Whether  on  s  motion  to  yacate  an  order  of  publication  of  summons,  additional  affi- 
davits may  be  used  in  support  of  the  order?  Doubtful  (OantweU  agt  J)ubuq%i6 
WtsUm  BR,  Oo.y  It  How.  16.)  The  place  of  residence  of  a  corporation,  created  by  the 
laws  of  this  state,  must  be  ascertained  by  its  place  of  Imsiness,  If  it  have  several 
places  of  business,  it  must  also  be  deemed  to  have  several  places  of  residence.  The 
principal  baainess  of  the  defendants  is  transacted  in  New-York;  and  yet  they  have 
a  place  of  business  in  Albany,  which  fact  constitutes  them,  for  the  purposes  of 
venuej  residents  of  Albany.  {Pond  agt.  Hudson  R  RR,  Co.^  I*!  Bois,  643 ;  and  see 
Whitehead  agt  Buffalo  and  Lake  Huron  Railway  Co.,  18  How.  218;  Camj^Ml  agt. 
Propriekrs  of  ihe  Champlain  and  St  Laiwrence  RR^  18  How.  412.) 


Chafteb  II. — Actions  in  place  of  scire  facias^  quo  warranto^  <md 
of  informations  in  ihe  nature  of  quo  warranto. 

Section  428.  Scire  facias  and  quo  warranto  abolished,  and  this 

chapter  substituted, 
429.  Action  may  be  brought  by  attorney-general  to  vacate 

a  charter,  by  direction  of  legislature, 
480.  Action  to  annul  a  corporation,   when  and  how 

brought  by  attorney-general,  by  leave  of  supreme 

court 
4S1.  Leave,  how  obtained. 

432.  Action  upon  information  or  complaint,  of  course. 

433.  Action,  when  and  how  brought  to  vacate  letters  patent. 

434.  Relator,  when  to  be  joined  as  plaintiff. 

4S5.  Complaint  and  arrest  of  defendant,  in  action  for 
usurping  an  office. 

436.  Judgment  in  such  action. 

437.  Assumption  of  office,  &c.,  by  relator,  when  judgment 

is  in  his  favor. 

438.  Proceedings  against  defendant,  on  refusal  to  deliver 

books  or  papers. 

439.  Damages,  how  recovered^ 

440.  One  action  against  several  persons  chiming  office  or 

franchise. 

441.  Penalty  for   usurping    office   or  franchise,    how 

awarded, 

442.  Judgment  of  forfeiture  against  a  corporation. 

443.  Costs  against  corporation  or  persons  claiming  to  be 

such,  how  collected. 

444.  Restraining  corporation  and  appointment  of  receiver. 
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Section  445.  Copy  of  judgment  roll  against  corporation^  where  to 

he  filed, 

446.  Entry  of  judgment  relating  to  letters  patent  in  rec- 

ords of  commissioners  of  land  office. 

447.  Actions  for  forfeiture  of  property  to  the  people. 

§  428.  Scire  facias  and  quo  warranto  abolished,  and  this  chap 
ter  substituted. 

The  writ  of  scire  facias,  the  writ  of  quo  warranto,  and  pro- 
ceedings by  information  in  the  nature  of  quo  warranto,  are  abol- 
ished, and  the  remedies,  heretofore  obtainable  in  those  forms, 
may  be  obtained  by  civil  actions,  under  the  provisions  of  this 
chapter.  But  any  proceeding  heretofore  commenced,  or  judg- 
ment rendered,  or  right  acquired,  shall  not  be  affected  by  such 
abolition. 

Remedy  by  scire  facias  superseded*— The  writ  of  scire  fadas^ 
both  as  a  public  and  private  remedy,  is  entirely  abolished  by  the  Code.  (Alden  agt 
Clark,  11  How.  209.)  The  remedy  heretofore  given  by  scire  facias  to  obtain  execu- 
tion of  a  judgment,  is  superseded  by  the  provisions  for  an  acUon  therefor  uqder  the 
Code.  {Cameron  agt.  Young,  6  How.  372.)  1  have  not  referred  to  section  428,  though 
it  was  much  considered  by  counsel  upon  the  ai)gumcnL  I  prefer  to  place  my  decis- 
ion upon  the  grounds  akeady  stated,  without  reference  to  this  section,  by  which  it 
is  declared  that  the  writ  of  scire  facias^  and  the  writ  of  qrto  warranto^  kc^  are  abol- 
ished, and  the  remedies  heretofore  obtainable  in  those  forms,  may  be  obtained  by 
dvil  action  under  the  provisions  of  '*  this  chapter  J**  Had  the  language  been  this  act, 
instead  of  "  this  chapter,"  there  could  have  been  no  question  as  to  the  direct  abro- 
gation of  the  writ  of  scire  facias  to  revive  a  judgment^  as  I  have  already  shown  that 
the  general  remedy  by  action  is  suitable  and  sufficient  But  on  looking  into  the 
chapter,  in  which  section  428  is  contained,  there  are  no  provisions  applicable  to  a 
scire  facias  to  revive  a  judgment,  hence  it  was  contended  that  the  legislature  did  not 
intend  to  abolish  the  writ  in  such  a  case.  No  such  inference  can  be  drawn  fh>m 
this  fact.  The  most  that  might  be  claimed  is,  that  the  legislature  did  not  have  in 
contemplation  the  writ  of  sdre  facias  to  revive  a  judgment  This  would  not  affect 
the  other  provisions  of  the  Code  to  which  I  have  referred  and  upon  which  I  found 
my  opinion.  Per  Marvin,  J.  {Cameron  agt  Young,  6  How.  3*12.)  By  section  428 
of  the  Code,  the  writ  of  scire  facias  is  abolished,  and  the  remedies  provided  by  sec- 
tions 283  and  284,  substituted  therefor.  The  saving  clause  in  section  428  relates 
only  to  proceedings  by  sdre  facias  commenced  before  the  Code  took  effect, 
whether  judgment  had  been  rendered  thereon  or  not  {OatskiU  Bank  agt  Sanfordf 
4  How.  100.) 

Execution  not  issued  on  application  of  executors  of  a 
deceased  plaintiff* — An  execution  upon  a  judgment  cannot  be  issued  upon 
the  application  of  the  executors  of  a  deceased  plaintiff.  The  executors  must  bring 
an  action,  praying  the  same  relief  as  was  formerly  granted  in  a  proceeding  by  scire 
facias.  After  the  death  of  a  plaintiff  in  a  judgment,  it  is  an  open  question,  who 
owns  it?  who  has  succeeded  to  his  rights?  The  question  of  title,  an  well  as  other 
questions  that  may  arise  in  such  a  case,  are  not  to  bo  determined  in  a  proceeding 
by  scire  facias,  but  by  an  action,  seeking  the  same  relief  that  was  formerly  obtained 
by  scire  facias.  An  assignee  of  a  judgment,  if  the  plaintiff  was  dead,  could  bring 
a  scire  facias  in  his  own  name.  {Murphy  agt  Cochran,  1  HiU,  339.)  He  can  un- 
doubtedly now  maintain  an  action  to  obtain  judgment,  that  he  have  execution  of 
the  original  judgment  {Cameron  agt.  Young,  6  How,  372.)  Per  BOSWOBTH,  J. 
{Jay  agt  Martine,  2  BueTf  654 ;  aoid  see  Thurston  agt  JEtny,  1  Abb.  127.) 
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Action  in  nature  of  quo  "warranto. — In  an  action  in  the  nature 
of  a  quo  warranto,  the  place  of  trial  may  properly  be  laid  in  any  county  in  the  state. 
The  people  are  a  party  whose  residence  extends  to  every  county.  {People  agt  Cook, 
6  Ifow.  448.) 

§  429.  Action  may  be  brought  by  attorney-general  to  vacate  a 
charter  by  direction  of  legislature. 

An  aQtion  may  be  brought  by  the  attorney-general,  in  the 
name  of  the  people  of  this  state,  whenever  the  legislature  shall 
so  direct,  against  a  corporation,  for  the  purpose  of  vacating  or 
annulling  the  act  of  incorporation,  or  an  act  renewing  its  corpo- 
rate existence,  on  the  ground,  that  such  act  or  renewal  was  pro- 
cured, upon  some  fraudulent  suggestion  or  concealment  of  a 
material  fact,  by  the  persons  incorporated,  or  by  some  of  them, 
or  with  their  knowledge  and  consent. 

See  12  Sow.  187. 

§  430.  Action  to  annul  a  corporation^  when  and  how  brought  by 
aUomey-generalj  by  leave  o/supre^ne  court. 

An  .action  may  be  brought  by  the  attorney -general,  in  the 
name  of  the  people  of  this  state,  on  leave  granted  by  the  su- 
preme court,  or  a  judge  thereof,  for  the  purpose  of  vacating  the 
charter  or  annulling  the  existence  of  a  corporation,  other  than 
municipal,  whenever  such  corporation  shall, 

1.  Offend  against  any  of  the  provisions  of  the  act  or  acts 
creating,  altering  or  renewing  such  corporation ;  or, 

2.  Violate  the  provisions  of  any  law,  by  which  such  corpora- 
tion shall  have  forfeited  its  charter,  by  abuse  of  its  powers ;  or, 

3.  Whenever  it  shall  have  forfeited  its  privileges  or  franchises, 
by  failure  to  exercise  its  powers ;  or, 

4.  Whenever  it  shall  have  done  or  omitted  any  act,  which 
amounts  to  a  surrender  of  its  corporate  rights,  privileges,  and 
franchises;  or, 

5.  Whenever  it  shall  exercise  a  franchise  or  privilege,  not 
conferred  upon  it  by  law. 

And  it  shall  be  the  duty  of  the  attorney-general,  whenever 
he  shall  have  reason  to  believe,  that  any  of  these  acts  or  omis- 
sions can  be  established  by  proof,  to  apply  for  leave,  and  upon 
leave  granted,  to  bring  the  action  in  every  case  of  public  inter- 
est, and  also  in  every  other  case  in  which  satisfactory  security 
shall  be  given,  to  indemnify  the  people  of  this  state,  against  the 
costs  and  expenses  to  be  inourred  thereby. 


682  ACTIONS  BY  ATTORNSY-GENEKAL.     [§§  431-483 

« 

On  petition  for  a  diMolntlon  under  tbe  Revised  Stmt- 
ntes» — On  petition  for  the  diaK>lation  of  an  incorporated  companj,  the  statute  (3 
J?.  S.  467)  must  be  fully  complied  with  in  all  its  paitieulare.  Wherein  the  appU- 
cation  in  this  ease  was  held  defeetivei  stated.    {MaUer  of  Duboia^  16  How.  7.) 

§  431.  Leave^  how  obtained. 

Leave  to  bring  the  action  may  be  granted,  upon  the  applica- 
tion of  the  attorney  general ;  and  the  court  or  judge  may,  at 
discretion,  direct  notice  of  such  application  to  be  given  to  the 
corporation  or  its  officers,  previous  to  granting  such  leave,  and 
may  hear  the  corporation  in  opposition  thereto. 

§  432.  Action  upon  information  or  complaint^  of  course. 
An  action  may  be  brought  by  the  attorney-general  in  the 
name  of  the  people  of  tbis  state,  upon  his  own  information,  or 
upon  the  complaint  of  any  private  party  against  the  parties  of- 
fending, in  the  following  cases : 

1.  When  any  person  shall  usurp,  intrude  into,  or  unlawfully 
hold  or  exercise,  any  public  office,  civil  or  military,  or  any  fran- 
chise within  this  state,  or  any  office  in  a  corporation  created  by 
tbe  authority  of  this  state ;  or, 

2.  When  any  public  officer,  civil  or  military,  shall  have  done 
or  suffered  an  act  which,  by  the  provisions  of  law,  shall  make  a 
forfeiture  of  his  office ;  or, 

3.  When  any  association,  or  number  of  persons,  shall  act 
within  this  state  as  a  corporation,  without  being  duly  incorpo- 
rated. 

Attorney-general^  not  supreme  court,  to  determine 
nrheu  action  to  be  brou|rht«— Bj  the  Revised  Statutes,  (3  R.  S.  582, 
§  28,)  with  the  same  provision  re-enacted  bj  the  Code,  (§  432,)  it  is  made  the  duty 
of  the  attomey-generaif  and  not  of  the  court,  to  determine  whether,  in  any  particular 
case,  it  is  proper  that  an  action  to  trj  the  right  to  an  office  should  be  brought  or 
not.  It  was  the  intention  of  the  legislature  to  transfer  tbe  exercise  of  this  discre- 
tion from  the  court  to  the  attomej-general,  and  thus  re-invest  him  with  the  power 
he  had  at  the  common  law.  The  §xercUt  of  such  discrotion  is,  in  its  nature,  e^  judi- 
cial act,  from  which  there  is  no  appeal,  and  over  which  eovrta  have  no  controL 
{PeopU  agt.  AUomey-Gemtral,  13  Eow.  179  \  S,  G.,  22  Barh.  114.) 

§  433.  Action^  when  and  how  brought  to  vacate  letters  patent 
An  action  may  be  brought  by  the  attorney-general,  in  the 
name  of  the  people  of  this  state,  for  the  purpose  of  vacating  or 
annulling  letters  patent,  granted  by  the  people  of  this  state,  in 
the  following  cases : 

1.  When  he  shall  have  reason  to  believe  that  such  letters 
patent  were  obtained  by  means  of  some  fraudulent  suggestion 
or  concealment  of  a  material  fact,  made  by  a  person  to  whom 
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the  same  were  issued  or  made,  or  with  his  consent  or  knowl- 
edge; or, 

2.  When  he  shall  have  reason  to  believe  that  such  letters 
patent  were  issued  through  mistake,  or  in  ignorance  of  a  mate- 
rial fact ;  or, 

8.  "When  he  shall  have  reason  to  believe,  that  the  patentee, 
or  those  claiming  under  him,  have  done  or  omitted  an  act,  in 
violation  of  the  terms  and  conditions  on  which  the  letters  patent 
were  granted,  or  have,  by  any  other  means,  forfeited  the  interest 

acquired  under  the  same. 

This  section  limited  to  letters  patent  granted  by  tlie 
people. — The  433d  sectioD  of  the  Code,  authorizing  an  action  to  be  brought  hj 
the  attorney-general,  in  the  name  of  the  people,  for  the  purpose  of  vacating  or  an- 
nulling letters  patent  granted  by  the  people  of  this  state,  is  limited  to  letters  patent 
granted  by  the  people,  and  does  not  extend  to  letters  granted  by  the  king,  prior  to 
the  revolution.  Where  letters  patent  are  sought  to  be  vacated  on  the  ground  that 
they  were  granted  upon  false  suggestions,  it  is  not  enough  to  prove  that  the  sug- 
gestions were  false.  It  must  also  appear  that  «they  were  makrial  [People  agt. 
Clark,  10  Barb,  120.) 

§  484.  liehtor^  when  to  he  joined  as  plaintiff. 

When  an  action  shall  be  brought  by  the  attorney-general,  by 
virtue  of  this  chapter,  on  the  relation  or  information  of  a  person 
having  an  interest  in  the  question,  the  name  of  such  person 

shall  be  joined  with  the  people  as  plaintiflF. 

Action  on  relation  of  a  person  claiming  a  public 
office. — In  an  action  in  the  nature  of  a  quo  warranto  brought  by  the  attorney- 
general  on  the  relation  of  a  person  claiming  the  office  against  a  party  who  has 
usurped  it,  the  claimant  is  interested  in  the  question  and  should  be  joined  with  the 
people  as  a  party  plaintiff.  To  authorize  the  claimant  to  be  a  party  plaintiff  in  such 
a  case,  the  complaint  should  state  facts  showing  that  he  is  entitled  to  the  office  from 
which  the  defendant  is  sought  to  be  ousted.  And  where  the  complamt  alleged  that 
at  an  election  legally  held  in  a  county  named,  pursuant  to  the  statute  for  the  elec- 
tion, among  other  officers,  of  a  county  judge  for  such  county,  for  the  term  of  four 
years  from  the  first  day  of  January,  1852,  Sie  relator,  who  was  a  party  plaintiff  with 
the  people,  received  a  majority  of  the  votes  given  for  the  office  of  county  judge,  and 
was  legally  elected  to  such  office  for  such  term ;  Tieldy  on  demurrer  to  the  complaint, 
that  it  stated  sufficient  facts  to  show  that  the  relator  was  entitled  to  the  office  and 
properly  made  a  party.    {People  agt.  Byder,  2  Kern.  433.)     • 

§  435.  Complaint  and  arrest  of  defendant  in  action  for  usurping 
all  office, 

"Whenever  such  action  shall  be  brought  against  a  person  for 
usurping  an  office,  the  attorney -general,  in  addition  to  the  state- 
ment of  the  cause  of  action,  may  also  set  forth  in  the  complaint, 
the  name  of  the  person  rightfully  entitled  to  the  office,  with  a 
statemeot  of  his  right  thereto,  and  in  such  case,  upon  proof  by 
affidavit,  that  the  defendaift  has  received  fees  or  emoluments 
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belonging  to  the  office,  and  by  me^ns  of  his  usurpation  thereof^ 
an  order  may  be  granted  by  a  judge  of  the  supreme  court,  for 
the  arrest  of  such  defendant,  and  holding  him  to  bail,  and  there- 
upon he  shall  be  arrested  and  held  to  bail,  in  the  manner,  and 
with  the  same  effect,  and  subject  to  the  same  rights  and  liabili- 
ties, as  in  other  civil  actions,  where  the  defendant  is  subject  to 
arrest. 

§  436.  Judgment  in  such  action. 

In  every  such  case,  judgment  shall  be  rendered  upon  the  right 
of  the  defendant,  and  also  upon  the  right  of  the  party,  so  alleged 
to  be  entitled,  or  only  upon  the  right  of  the  defendant,  as  justice 

shall  require. 

l^lien  extra  alloirance  may  be  bad  in  «ncb  actiom.— 

An  action  brought  bj  the  attorney-general,  in  the  name  of  the  people,  in  purvi- 
anoe  of  the  joint  retolation  of  the  legislature  paMed  on  the  31st  of  March,  and 
the  10th  of  April,  1848,  for  the  purpose  of  testing  the  yaHditj  of  the  titles  of  certain 
landlords  to  lands  mentioned  in  said  resolution,  is  one  of  those  in  which  the  Code 
permits  an  extra  allowanoe  to  be  made.    {PeopU  agt  Clark^  11  Barb,  337.) 

Wbeu  Jadgment  of  ouster  and  for  costs  only  can  be 
given. — ^The  judgment  of  the  court,  if  for  the  plaintiff,  in  action  in  the  nature  of 
a  quo  warranto  brought  against  an  alleged  intruder  into  a  public  office,  can  only  be 
for  an  ouster  and  the  costs.  If  the  plaintiff  claims  damages  for  fees  received  bj  the 
intruder,  or  otherwise,  he  must  assort  it  in  a  separate  action.    (People  agt  Snedeker^ 

3  Abb.  332.) 

HoMT  jud(|:nient  in  such  actions  reirieivc^d.— An  action  in  the 

nature  of  a  writ  quo  warranto  is  a  cirll  action,  and  the  decisions  of  the  supreme 
court  in  such  actions  are  to  be  reviewed  upon  the  principles  applicable  to  equitable 
actions,  and  not  by  those  which  prevail  in  criminal  proceedings.    {People  agt.  Cook^ 

4  SeUL  67.) 

§  437.  Assumption  o/office^  Ac,  by  relator ,  when  judgment  is  in 
his  favor. 

If  the  judgment  be  rendered  upon  the  right  of  the  person  so 
alleged  to  be  entitled,  and  the  same  be  in  favor  of  such  pers<»u, 
he  shall  be  entitled,  after  taking  the  oath  of  office  and  executing 
such  official  bond  as  may  be  required  by  law,  to  take  upon  him- 
self the  execution  of  the  office,  and  it  shall  be  his  duty,  imme- 
diately thereafter,  to  demand  of  the  defendant  in  the  action,  all 
the  books  and  papers,  in  his  custody  or  within  his  power,  be- 
longing to  the  office,  from  which  he  shall  have  been  excluded. 

THis  section  applies  to  tlie  office  off  canal  collector.— The 

provisions  of  the  statute  under  which  a  successor  in  office  may  apply  to  a  justice  of 
the  supreme  court,  to  compel  his  predecessor  to  deliver  orer  to  him  the  books  and 
papers  appertaining  to  his  office,  apply  as  well  to  superintendents  and  collectors  of 
tolls  on  the  eanals,  as  to  other  officers.  In  case  of  proceedings,  under  that  statute, 
against  a  collector  of  tolls  on  the  canals,  it  is  not  necessary  to  show  that  any  notice 
has  been  served  by  a  oanal  commissioner.    {MaUer  of  CobHt  8  Bow.  367.) 
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Proceedings  todeltirer  books  and  papers  cannot  be  had 
unless  under  judgment  of  ouster. — No  proceedinga  can  be  had,  to 
compel  the  delivery  of  books  and  papers  belonging  or  appertaining  to  a  pablic  office, 
until  a  judgment  of  ouster  has  been  regularly  entered  against  the  person  executing 
the  duties  of  the  office.  Where,  in  an  action  to  try  the  rights  of  contesting  parties 
to  an  office,  the  attomey-geueral,  having  charge  of  the  action  on  the  part  of  the  peo- 
ple, as  well  as  of  the  plaintiff,  stipulates  that  **  all  proceedings  on  the  part  of  the 
plaintiff  shall  be  stayed,  until  the  decision  of  the  supreme  court,  upon  the  bUl  of  ex- 
ceptions, shall  be  given  and  judgment  perfected  thereon,  and  that  no  execution,  or 
other  proceeding,  shall  be  taken  or  had  by  the  party  in  whose  favor  the  decision  shall 
bej  until  the  expiration  of  ten  days  from  and  aiher  notice  of  said  judgment  being  per- 
fected, shall  be  served  on  the  defendant,"  he  cannot  move  on  the  part  of  the  plain- 
tiff in  whose  favor  judgment  is  subsequently  rendered,  for  an  onler  to  compel  the 
incumbent  to  deliver  over  the  books  and  papers  belonging  to  the  office,  before  the 
ten  days  have  expired.  {Matter  of  Welch^  14  Barb.  396.)  Upon  the  rendition  of  a 
regular  judgment  of  ouster  in  the  suit  of  the  people  agiunst  a  public  officer,  and  in 
favor  of  another  individual  for  the  office,  the  officer  becomes  actually  ousted  and 
excluded  from  office ;  and  the  party  declared  to  be  entitled,  upon  taking  the  official 
oath  and  filing  his  bond,  (when  required,)  become  to  instanti  invested  with  the  office, 
and  entitled,  under  section  437  of  the  Code,  to  demand  and  have  the  books  and  pa- 
pers appertaining  to  the  office.  An  application  before  a  judge  at  chambers,  under 
the  5l8t,  52d  and  53d  sections  of  1  B.  S,  125,  and  the  438th  section  of  the  Code,  to 
compel  the  delivery  over  to  the  applicant  of  the  books  and  papers  appertaining  to  a 
public  office,  is  not  a  motion  in  t?U  supreme  court,  nor  a  motion  in  any  suit  pending 
in  the  court.  Any  justice,  therefore,  has  jurisdiction.  Such  proceedings  cannot  be 
considered  proceedings  in  the  court  below,  where  the  judgment  is  appealed  to  the 
court  of  appeals ;  nor  are  they  even  proceedings  upon  the  judgment,  though  the 
judgment  is  used  as  evidence  of  what  it  determines.  They  have  no  connection 
whatever  with  the  proceedings  in  court,  but  are  deemed  by  the  statute  original  and 
independent  proceedings.  Consequently  an  appeal  from  the  judgment  of  ouster  can 
not  in  any  way  operate  as  a  stay  of  proceedings  on  such  an  application.  (Matter  q/ 
Welch,  T  Hwj.  283.) 

§  433.  Proceedings  against  defendant^  on  refusal  to  deliver  books 
or  ^^(/per*. 

If  the  defendant  shall  refuse  or  neglect  to  deliver  over  such 
books  or  papers,  pursuant  to  the  demand,  .he  shall  be  deemed 
guilty  of  a  misdemeanor,  and  the  same  proceedings  shall  be  had, 
and  with  the  same  effect,  to  compel  delivery  of  such  books  and 
papers,  as  afe  prescribed  in  article  five,  title  six,  chapter  six,  of 
the  first  part  of  the  Eevised  Statutes. 

§  439.  Damages,  how  recovered. 

If  judgment  be  rendered  upon  the  right  of  the  person  bo 
alleged  to  be  entitled,  in  favor  of  such  person,  he  may  recover  by 
action,  the  damages  which  he  shall  have  sustained,  by  reason  of 
the  usurpation  by  the  defendant  of  the  office,  from  which  such 
defendant  has  been  excluded. 

§  440.  One  action  against  several  persons  claiming  office  or  fran- 
chise. 
Where  several  persons  claim  to  be  entitled  to  the  same  office 
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or  francliise,  one  action  may  be  brought  against  all  such  per- 
sons, in  order  to  try  their  respective  rights  to  such  office  or  fran- 
chise. 

§  441.  Penalty  for  usurping  office  orjranchisej  how  awarded. 

When  a  defendant,  whether  a  natural  person  or  a  corporation, 
against  whom  such  action  shall  have  been  brought,  shall  be  ad- 
judged guilty  of  usurping  or  intruding  into,  or  unlawfully  hold- 
ing or  exercising  any  office,  franchise  or  privilege,  judgment 
shall  be  rendered,  that  such  defendant  be  excluded  from  such 
office,  firanchise  or  privilege,  and  also  that  the  plaintiff  recover 
costs  against  such  defendant  The  court  may  also,  in  its  discre- 
tion, fine  such  defendant  a  sum  not  exceeding  two  thousand 
dollars,  which  fine,  when  collected,  shall  be  paid  into  the  treas- 
ury of  the  state. 

§  442.  Judgment  of  forfeiture  against  a  corporation. 

If  it  shall  be  adjudged,  that  a  corporation,  against  which  an 
action  shall  have  been  brought,  pursuant  to  this  chapter,  has  by 
neglect,  abuse,  or  surrender,  forfeited  its  corporate  rights,  privi- 
leges and  franchises,  judgment  shall  be  rendered,  that  the  cor- 
poration be  excluded  from  such  corporate  rights,  privileges  and 
franchises,  and  that  the  corporation  be  dissolved. 

§  443.  Costs  against  corporation  or  persons  claiming  to  he  such, 
how  collected. 

If  judgment  be  rendered  in  such  action,  against  a  corporation 
or  against  persons  claiming  to  be  a  corporation,  the  court  may 
cause  the  costs  therein  to  be  collected,  by  execution  against  the 
persons  claiming  to  be  a  corporation,  or  by  attachment  or  process 
against  the  directors  or  other  officers  of  such  corporation. 

§  444.  Restraining  corporation  and  appointment  of  receiver. 
When  such  judgment  shall  be  rendered  against  a  corporation, 
the  court  shall  have  the  same  power  to  restrain  the  corporation, 
to  appoint  a  receiver  of  its  property,  and  to  take  an  account, 
and  make  distribution  thereof  among  its  creditors,  as  are  given 
in  article  three,  title  four,  chapter  eight,  of  the  third  part  of  the 
Bevised  Statutes ;  and  it  shall  be  the  duty  of  the  attorney -gen- 
eral, immediately  after  the  rendition  of  such  judgment,  to  insti- 
tute proceedings  for  that  purpose. 
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§  445.  Copy  of  judgment  roll  against  corporation^  where  to  he  filed. 

Upon  the  rendition  of  such  judgment  against  a  corporation, 
or  for  the  vacating  or  annulling  of  letters  patent,  it  shall  be  the 
duty  of  the  attorney-general,  to  cause  a  copy  of  the  judgment 
roll  to  be  forthwith  filed  in  the  office  of  the  secretary  of  state. 

§  446.  Entry  of  judgrnent  relating  to  letters  patent  in  records  of 
commissioners  of  land  office. 

Such  secretary  shall  thereupon,  if  the  record  relates  to  letters 
patent,  make  an  entry  in  the  records  of  the  commissioners  of  the 
land  office,  of  the  substance  and  effisct  of  such  judgment,  and  of 
the  time  when  the  record  thereof  was  docketed,  and  the  real 
property  granted  by  such  letters  patent,  may  thereafter  be  dis- 
posed of  by  such  commissioners,  in  the  same  manner  as  if  such 
letters  patent  had  never  been  issued. 

§  447.  Actions  for  forfeiture,  of  property  to  the  people. 

Whenever  by  the  provisions  of  law,  any  property,  real  or 
personal,  shall  be  forfeited  to  the  people  of  this  state,  or  to  any 
officer  for  their  use,  an  action  for  the  recovery  of  such  property, 
alleging  the  grounds  of  the  forfeiture,  may  be  brought  by  the 
proper  officer,  in  the  supreme  court. 


Chapter  III. — Action  for  the  partition  of  real  property. 

Section  448.  Provisions  of  Revised  Statutes^  applicable  to  actions 

for  partition. 

§  448.  Provisions  of  Revised  Statutes^  applicable  to  actions  for 
partition. 

The  provisions  of  the  Eevised  Statutes  relating  to  the  parti- 
tion of  lands,  tenements  and  hereditaments,  held  or  possessed  by 
joint  tenants  or  tenants  in  common,  shall  apply  to  actions  for 
such  partition  brought  under  this  act,  so  far  as  the  same  can  be 
so  applied  to  the  substance  and  subject  matter  of  the  action, 

without  regard  to  its  form. 

Proceedings  may  be  by  Revised  Statutes  or  under  tlie 
Code* — ^The  old  suit  in  equity  for  the  *^pa/rUtion  of  lands  "  ia  now  merged  in  the 
'*  civil  aciiona  '*  nnder  the  Code,  and  as  such,  may  be  prosecuted  by  svmmona  and 
complMfU,  It  is  a  ^^regtUar"  proceeding,  inasmuch  as  it  is  prosecuted  by  and 
agunst  regular  parties,  and  according  to  Uie  same  forms  of  proceeding  and  rules  of 
practice  with  oUier  actions  .under  the  Code.  Proceeding  for  partition  by  petition 
under  the  revised  Statutes,  (titU  3,  chap.  6,  pari  3,)  are  saved  by  the  Code ;  and 
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such  proceedlzkgi  may  Also  be  instituted,  and  are  just  as  valid  now  as  before  tbe 
Code  became  a  law.  {Myers  agt  Rashack^  4  How,  83.)  Proceedings  for  the  parti- 
tion of  lands  may  be  commenced  bj  petition,  and  conducted  as  formerly,  under  the 
Revised  Statutes  (^iOe  3,  c?iap,  6,  part  3.)  {Trover  Agt.  Trover^  3  JIow,  351.)  A  suit 
in  partition  is  a  proceeding  in  rem ;  and  the  jurisdiction  of  the  court  is  confined  to 
the  subject  matter  set  forth  and  described  in  the  petition.  If  the  defendants  sign  a 
cognovit,  acknowledging  the  correctness  of  the  allegations  contained  in  the  petition, 
and  consenting  that  partition  shall  be  made  of  the  land  therein  described,  the  judg- 
ment for  partition  is  founded  upon  the  confession,  and  is  limited  by  it.  The  oouit 
has  no  authority  to  go  beyond  it.  If  the  commissioners  do  not  partition  the  trad 
described  in  the  petition,  but  extend  their  action  to  land  consisting  partly  of  a  por- 
tion of  such  tract  and  partly  of  other  property,  they  exceed  their  jurisdiction,  and 
the  court  exceeds  its  jurisdiction,  in  oon finning  the  report ;  and  tbe  judgment  is 
null  and  void.    {Oorwithe  agt  Griffimg^  21  Barh,  9.) 

Pleadings  under  Revised  Statutes  and  the  Code. — In  pro- 
ceedings by  petition  for  partition,  under  2  R,  8.  316,  the  pleadings  are  intended  to 
be  like  those  in  a  personal  action,  in  which  the  petition  shall  stand  for  ft  dedara- 
tion,  and  anything  may  be  pleaded  which  will  abate  the  action,  or  bar  the  petition- 
er's right  to  a  judgment.  {Reed  agt.  ChQd^  4  How.  125.)  In  a  partition  suit,  tfie 
complaint  is  not  bad  for  misjoinder  of  actions,  because  it  sots  up  the  claim  of  one 
of  the  defendants  to  a  specific  lien  for  moneys  paid  to  extinguish  liens  on  the  prem- 
ises sought  to  be  partitioned,  and  asks  for  an  account  to  be  taken  of  such  ad\'ance& 
Creditors  holding  liens,  simply  as  creditors,  need  not  be  made  parties  at  the  com- 
mencement of  the  suit  The  claims  of  one  defendant  may  be  disputed  by  either  of 
his  oo-defendants  as  well  as  the  plaintiff,  and  these  claims  may  be  tried  and  settled 
in  a  partition  suit,  if  they  involve  interests  in,  or  liens  on  the  property  sought  to  be 
partitioned.  (Bogardua  agt.  Farker,  7  How.  305 ;  and  su  %  Abb.  14.)  In  a  partition 
suit  commenced  by  summons  and  notice,  whore  any  of  the  defendants  do  not  an- 
swer within  the  time  prescribed  by  the  Code,  (§  107,)  it  is  unnecessary  to  enter 
an  order  for  their  de/auU  in  not  answering.  The  plaintiff  is  entitled  to  the  relief 
asked  for  in  and  according  to  bis  notice,  upon  failure  to  answer.  (  Waistm  Agt.  Brig- 
?uim,  3  How,  290.)  It  seems,  that  in  actions  for  partition,  where  the  defendant  omits 
to  answer  the  complaint,  the  plaintiff  must  exhibit  proof  of  his  title,  &&,  as  required 
by  tbe  Revised  Statutes.    (Ripple  agt.  Gitborr^  8  Eow.  466.) 

When  shares  nrlll  be  set  off  to  be  enf oyed  in  common* 

In  partition  cases,  where  two  or  more  of  the  parties  interested  desire  to  haye  their 
shares  set  off  to  them  to  be  enjoyed  in  common,  {Laws  1847,  p.  557,  §  4,)  an  order 
of  reference  will  be  granted  for  that  purpose.  And  this  should  be  done  before  a 
final  decree  in  partition  is  entered.  {Norihrop  agt.  Anderson^  8  H<yw.  351.)  A  par- 
tition is  a  unity,  and  cannot  be  so  severed  as  to  save  one  part  while  the  other  is 
lost.    The  whole  must  stand  or  fall  together.    {Corwiihe  agt  Grifing^  21  Barb,  9.) 

Wlien  devisees  In  remainder  considered  in  possession  so 
as  to  sue  in  partition. — Devisees  being  possessed  of  an  undisputed  title 
to  an  undivided  share  in  remainder,  may  sue  for  partition — ^the  law  requiring  that 
there  shall  not  be  an  outstanding  adverse  possession^  in  conflict  with  the  plaintiflTs 
title.  The  statute  requires  that,  to  authorize  a  partion  suit,  the  plaintiff  therein 
must  be  ''  a  person  in  the  possession  of  the  lands  of  which  partition  is  sought,  as 
tenant  in  oomraon,"  This  does  not  mean  that  ho  shall  be  the  actual  occupant,  or 
that  he  shall  hold  an  immediate  present  estate.  An  existing  admitted  life  estate,  aX- 
though  covering  ifie  whole  premises,  does  not  prevent  the  remaiTiderman  from  beixig 
deemed  in  possession,  within  the  meaning  of  the  law.  At  all  events,  it  does  not 
prevent  a  judgment  for  partition,  as  to  both  the  remainderman  and  the  life  tenant, 
whether  by  sale  or  specific  allotment  Whether  the  devisees  of  the  rents,  or  the 
trustee  of  the  power  under  the  will,  were  entitled  to  the  possession  of  the  premises 
sought  to  be  partitioned,  was  held  to  be  a  question  arising  on  the  face  of  the  will ; 
and  where  a  court  of  general  jurisdiction,  having  heard  all  tbe  parties — ^the  trustee 
(executor)  as  well  as  the  devisees,  on  this  question — on  proceedings  in  partition, 
held,  that  the  decree  in  partition  having  been  in  favor  of  the  devisees,  plainti^  the 
question  of  possession  in  them  was  thereby  conclusive,  as  it  regarded  the  purchasa^ 
of  the  premises  under  such  decree.  They  could  not  overhaul  it  {Blakely  agt.  OaUr 
der,  13  ffow.  476;  seed  Cow.  630;  5  Iknio^  286.)    The  statute  requires  that,  to 
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warraxLt  tkpartUwiif  the  appUeation  be  made  "by  one  or  more  of  such  persona"  as 
shall  "  ?iold  and  be  in  postetsion  of  any  lands  as  joint  tenanls,  or  tenants  in  common." 
Kow,  where  parties  cdaim  reversionary  interests  in  premises  which  are  in  poaaession 
of  another — a  tenant  and  subject  to  his  life  estate,  they  oannot  bring  a  suit  for  |7ar- 
tiiian — ^not  having  any  possession  either  actually  or  constructively.  And  wberei  in 
such  case,  there  are  infant  defendants,  the  court  is  bound  to  notice  the  objection, 
whether  taken  or  not  {Fket  agt  Borland^  11  How,  489 ;  sf«  Uosford  agt  Merwin, 
5  Barb.  61 ;  M«  Brvvm9<m  agt  Oiffcrd,  8  How.  389.)  The  supreme  court,  in  an  ao> 
tion  for  the  partition  of  land,  to  which  all  persons  having  any  interest  in  the  land 
were  parties,  rendered  a  judgment  directing  the  sale  of  the  premises.  The  purcha- 
ser at  the  sale  declined  to  complete  his  purchase,  on  the  ground  that  the  plaintiff  ia 
the  action  was  not  in  possession  nor  entitled  to  the  immediate  possession  of  any 
portion  of  the  land,  but  was  only  a  tenant  in  common,  with  others^  of  an  estate  la 
remainder,  after  the  death  of  one  of  the  defendants,  and  that  the  court  had  oonse* 
quently  no  jurisdiction  to  entertain  the  action ;  hdd^  that  whether  a  party  having  a 
vested  future  estate  in  lands,  without  a  present  right  to  possession,  is  entitled  to  in- 
stitute proceedings  for  partition  or  not,  yet  the  court  having  general  original  jurisdic- 
tion of  the  subject  matter,  and  jurisdiction  of  the  parties  in  interest,  they  were  con- 
duded  by  its  judgment,  and  that  the  purchaser  at  the  sale  under  it  derived  a  perfect 
title.  H  deems  that,  under  the  Revised  Statutes,  and  chapter  430  of  1847,  a  tenant 
in  common  of  a  vested  remainder  in  real  estate,  though  his  right  to  possession  is 
postponed  during  the  continuance  of  a  life  estate,  may  institute  proceedings  for  the 
partition  of  the  kind,  whether  the  intervening  estate  is  held  as  an  entirety  or  by  sev- 
eral as  joint  tenants  or  tenants  in  common.  Per  DiMio,  G.  J. ;  Coustogk,  Seldbw, 
and  Paios,  J  J.,  concurring.  {BiaMty  agt  Ctzltfer,  15  JVl  T,  R,  617.)  Under  our 
statutes,  an  actual  partition  or  sale  under  a  judgment  in  partition  is  effectual  to  bar 
the  future  contingent  interests  of  persons  not  tn  eiM,  though  no  notice  is  published 
to  bring  in  unknown  parties,  and  though  such  future  owners  may  take  as  purcha- 
sers under  a  deed  or  wiQ,  and  not  as  claimants  under  any  of  the  parties  to  the  ac- 
tion. It  seems  that  independent  of  the  statute,  contingent  remaindermen,  or  per- 
sons to  take  under  an  executory  devise  who  may  hereafter  come  into  being,  are 
bound  by  the  judgment  as  being  virtually  represented  by  the  parties  to  the  action 
in  whom  the  present  estate  is  vested.    (Mead  agt  MUeh^  UK,  T.  R,  210.) 

Jarisdictlon  of  the  court  in  ordering  partltlon.y-The  court 
has  no  authority,  in  a  partition  suit,  to  order  a  sate  of  the  piemises,  "  unless  the 
court  shall  be  satisfied  that  they  are  so  situated  that  a  partition  thereof  cannot  be 
made  without  great  prejudice  to  the  owners."  Jt  seems,  that  arrears  of  taoBss  and. 
assessments  furnish  no  ground  for  ordering  a  sale  or  partition  of  the  premises. 
{Flett  agt.  Dorkmd,  11  How,  489.)  A  suit  in  partition  is  a  proceeding  in  rem ;  and 
the  jurisdiction  of  the  court  is  confined  to  the  subject  matter  set  forth  and  described 
in  the  petition.  If  the  defendants  sign  a  cognovit,  acknowledging  the  correctness 
of  the  allegations  contained  in  the  petition,  and  consenting  that  partition  shall  be 
made  of  the  land  therein  described,  the  judgment  for  partition  is  founded  upon  the 
confession,  and  is  limited  by  it  The  court  has  no  authority  to  go  beyond  it  If  the 
commissioaers  do  not  partition  the  tract  described  in  the  petition,  but  extend  their 
action  to  land  consisting  partly  of  a  portion  of  iuoh  tract  and  partly  of  other  prop- 
erty, they  exceed  their  jurisdiction,  and  the  oourt  exceeds  its  jurisdiction  in  confirm- 
ing the  report ;  and  the  judgment  is  null  and  void.  A  partition  is  a  unity,  and  can- 
not be  so  severed  as  to  save  one  part  while  the  other  is  lost  The  whole  must  stand 
or  fkll  together.  In  many  instances  where  a  court  exceeds  its  jurisdietion,  the  judg^ 
ment  is  simply  void  and  of  no  effect,  and  the  interposition  of  a  court  of  equity  is  not 
necessary  to  prevent  its  operation.  This,  however,  is  only  in  cases  where  the  de- 
fect is  manifest  upon  the  record.  Where  it  is  not  manifest,  and  it  is  necessary  to 
resort  to  exterior  evidence  to  show  it,  the  judgment  is  a  doud  upon  the  title  to  real 
estate,  v^ich  can  be  dissipated  only  by  a  court  of  equity ;  and  in  such  cases  the 
injured  party  has  a  right  to  invoke  the  interfetence  of  sudi  court,  for  his  protection. 
(Corwiihe  agt  Gr^fin§,  21  Barb,  9 ;  and  see  Varian  agt  Stevens,  2  Duer,  635.)  In 
oases  of  partition,  a  court  of  equity  does  not  act  merely  in  a  ministerial  character  and 
in  obedience  to  the  oaU  of  the  parties  who  have  a  right  to  the  partition,  but,  acting 
upon  its  general  jurisdiction  as  a  court  of  equity,  it  administers  its  relief  e»  aqua  et 
bono  aeeording  to  its  own  notions  of  equity  between  the  parties.  {Haywood  agt. 
Judson,  4  Barb.  228.)    A  report  of  a  referee,  "  that  in  his  opinion  it  would  be  proper 
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to  ftllow  said  infknts  to  protecote  an  ftction  for  th«  partltioii  or  nie  of  tte  real  estete 
mentioned  in  the  petition,"  is  not  snffleient  to  wamnt  the  eomt  in  ordering^  proceed- 
ings In  sneh  an  aotion.  TTnder  the  statute,  the  foniB  which  warrant  sach  a  oonchh 
sion,  should  be  set  forth  in  the  report    (Matter  cf  MarBoe^  15  How.  383.) 

Parties  in  j^rlition*— -The  intereat  of  Mrs.  Brownsoo  (the  wife)  in  her 
fiitber's  eatate  becamei  by  yirtue  of  the  will  and  the  operation  of  ihe  statute,  her  sep- 
arate property.  Thex^ore,  held,  on  demurrer  by  all  the  defandaota,  that  the  suit 
by  the  plaintifll^  to  ascertain  and  establiah  the  rights  and  intoreats  of  the  parties 
sjad  that  partition  be  made,  should  hare  been  brought  by  Mn,  Browfrnm  aloie — her 
htuiband  was  improperly  joined  aa  plaintiff.  {Braumion  agt.  O\ford,  8  Haw.  389.) 
In  an  action  for  the  partition  or  sale  of  real  estste  held  in  common,  the  wife  of  the 
|>laiDtiff  is  a  proper  aod  necessary  party;  and  she  must  be  joined  with  her  husband 
as  plaintiff  in  the  action.  (This  agre§9  with  the  r$aaoning  of  Ju§tic€  Hibhts  iy>om  thiM 
jTotfU,  in  Brvwfwen  ofui  Wtfs  agt  Gfffordf  8  How.  389.)  If  she  is  not  made  *  party, 
the  objection  may  be  taken  by  anmoer^  where  the  derect  doea  not  appear  upon  the 
ftoe  of  the  oossfdaint  It  aeoM,  that  in  actions  for  partition,  where  the  defendant 
omits  to  answer  the  oomplaint,  the  plaintiff  must  exhibit  proof  of  hia  title,  Ac.,  as 
requirod  by  the  Revised  Statutes.  (BippU  a^  GiUxfrn,  8  Bow,  i66.)  In  proceed- 
ings for  the  partition  of  land,  either  at  law  or  m  equity,  it  is  not  neceasary,  though  in 
most  cases  it  is  advisable,  to  make  persons  parties  who  are  entitled  only  to  dower 
in  the  premises,  which  baa  not  been  admeasured,  and  which  extends  to  the  wbde 
of  the  promises  of  which  partition  is  sought  If  the  dower  extends  to  the  whole  of 
the  premises  held  in  common,  there  is  no  reason  for  making  the  doweress  a  party, 
except  where  a  partition  of  the  pramisea  cannot  be  made  wiSiout  gi^^at  prejudice  to 
the  owners  thereof,  and  a  sale  therefore  becomes  necessaiy;  in  which  case  there  is 
a  manifest  propriety  in  making  her  a  party,  as  the  purchaser  will  hold  the  land  pur- 
chased by  him,  free  and  discharged  from  the  dower  interest;  provided  tlie  doweress 
has  been  made  a  party.  In  that  case,  the  doweress  is  oblig^  to  contribute  to  the 
costs ;  because  they  are  to  be  paid  flrom  the  proceeds  of  the  sale,  and  the  residue  is  to 
be  distributed.  (Tamwr  agt  Ntki^  I  Barb.  660.)  Creditors  holding  liens,  simply  ss 
creditont,  need  not  bo  made  parties  at  the  commencement  of  the  suit  The  claims 
of  one  defecdant  mi^  be  disputed  by  either  of  his  co-defendants  as  well  aa  the  plain- 
iifi;  and  these  claims  may  be  tried  and  settled  in  a  partition  suit,  if  they  involve  in- 
terests in,  or  liens  oa  the  property  sought  to  be  partitioned.  (Bogardus  agL  PaHur, 
h  How.  306;  and  ms  Saltua  agt  JPtuyn,  18  How.  612.)  Kotiee  of  oommissionors' 
proceedings  in  partition  is  not  required,  by  statute,  to  be  given  to  the  parties.  It 
would  be  proper,  however,  that  the  parties  should  have  an  opportunity  to  be  heard 
before  the  eomuisaionera,  before  making  partition.  (Bow  agt  Bow,  4  How.  133.) 
Although  the  statute  doea  not,  in  fo'wu;  require  notice  of  the  proceedings  to  be  given 
to  the  parties  in  partition,  (<i  How.  JPr.  B.  133,)  yet  the  necessity  of  su(m  notice  must 
be  i'nyplied.  For  it  is  one  of  those  adjueations  of  a  judicial  nature  affecting  the  rights 
and  interests  of  the  parties,  in  which  they  have  a  right  to  substantial  and  boneficial 
notice^  and  without  it  the  report  of  the  commissioners  will  besot  aside.  (DoMada^ 
agt  Newton^  9  How.  IX.) 

Appointment  of  gnartflaii  of  infant  piaintiff.— Where  an  inr 

fant  plaintiff  commenced  an  action  for  partUion,  after  the  appointment  of  a  guardian 
by  a  county  judge,  by  flltaig  notice  of  li»  ptn4eiu,  on  the  3d  July,  1868,  but  had  not, 
on  the  Ist  September  following,  served  upon  any  of  the  defendanta  any  aummons 
and  oomplaint,  h$td^  that 'a  party  defendant,  altfaon^  not  served  with  anj  process, 
had  a  right  to  apply  to  the  oourt  by  petition,  to  have  the  plaintiff  *a  proceedings  va- 
cated and  set  aside,  and  removed  out  of  his  way,  if  they  had  been  improperly  insti- 
tuted. It  is  time  the  profession  should  take  cognizanoe  of  the  foot,  that  a  ffuardit» 
ad  litem,  to  prosecute  and  defend  for  an  inflint  in  an  action  for  the  partition  of  lands, 
is  not  appointed  in  the  same  way  as  in  other  actions.  In  all  ordinarf  actioDS,  the 
appointment  may  be  made  by  the  court  in  which  the  action  ia  pending,  or  by  a  judge 
thereof,  or  a  oounty  judge.  In  actions  for  the  partition  of  landa,  the  guardian  can 
be  appointed  by  the  ecurt  only.  The  appointment  of  a  guardian  ad  Utm^  for  an  in- 
fant plaintiff  by  a  oouniy  j'ttdge,  in  an  action  for  partition,  ii  a  mdUty,  and  rendeis 
any  proceedings  in  the  action  by  such  plaintiff  void,  and  oonseqaently  not  amendable. 
(Lyk  agt  Smithy  13  How.  104.)  Where,  upon  the  petition  of  infonts  over  fourteen 
years  of  age,  a  guardian  ad  litem  has  been  appointed  in  a  partition  suit,  the  ordsr  is 
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Talid,  although  no  aammons  had  been  previously  senred  upon  the  infanti.   ( Varian 
agt  Sleven9,  2  i>ti<r,  635 ;  M0  2  Abb,  6.) 

Aineii4iiient  of  boH4  of.  fpaardian  ad  litem* — An  application 
nnder  2  R  S.  6&6,  §§  S3,  34,  to  amend  a  bond,  defective  in  aome  respects,  must  be 
made  by  all  the  obngors  therein.  It  should  be  upon  petition,  verified  by  them  ; 
should  specify  all  the  alterations  proposed  to  be  made  in  the  bond,  and  should  con- 
tain an  express  consent  to  the  amendment,  and  an  agreement  to  execute  and  ac- 
knowledge the  bond  as  amended.  A.  new  surety  may  be  united  in  such  bond  by 
bis  conaeuti  and  that  of  the  original  obligors.  {Shuo  agt  Lawrenoot  14  How.  94 ; 
see  Varian  agt  Stevens^  2  Duer,  636.)  In  an  aetion  for  partition  in  the  supreme 
court,  as  in  equity,  the  omission  of  the  guardian  ad  likm  of  an  infimt  defendant  to 
file  his  bond  as  required  by  statute,  is  a  mere  irregularity  which  is  amendable  and 
does  not  affect  the  jurisdiction  of  the  court  or  the  validity  of  a  sale  under  its  judg- 
ment ChapUr  277  of  1852,  authorizing  the  filing  of  a  guardian's  bond  after  judg- 
ment in  cases  of  actual  partition,  is  an  enabling  aad  not,  a  restrictive  one.  It  does 
not  impair  the  power  of  a  court  having  original  equity  jurisdiction  to  amend  an 
irregularity  by  ordering  such  bond  to  be  fil^  before  or  alter  a  sale,  as  well  as  on 
actual  partition.    (Croghan  agt.  LivmgsUm,  11  y.  K  jR.  218.) 

Proceedings  in  partition  In  reference  to  Ilent.— Inan  action 
for  partition  and  sale  of  real  estate,  it  is  not  necessary  to  advtrtise  for  persons  having 
general  liens  by  judgment  or  decree,  to  present  their  claims  to  a  referee,  fcc,  hi  or- 
der to  render  the  sale  regular  and  valid.)  {See  Laws  of  1830,  c^  320;  12  Wend. 
269.)  The  advertisement  and  reference  are  only  intended  as  a  means  of  cutting  off 
certain  general  liens.  If  there  are  none,  there  is  no  use  of  the  advertisement ;  and 
if  the  parties  to  the  suit  know  there  aro  none,  there  is  no  reason  why  they  should 
be  subjected  to  the  expense  and  delay  of  an  advertisement  and  reference  that  must 
amount  to  nothing.  If  there  are  such  liens  in  fact,  the  purchaser,  on  examining  bis 
title,  will  discover  them,  and  decline  to  take  the  title  until  tlie  Kens  are  discharged. 
As,  however,  judgments  and  decrees  do  not  cease  to  be  a  lien  as  against  ^V^  at 
law  at  the  end  of  ten  years,  the  parties  to  such  an  action  who  choose  to  omit  this 
ordinary  advertisement  should  produce,  at  their  own  cost,  regular  searches  for  all 
judgments  and  decrees  for  at  least  tweniij  years.  The  administrator  of  tlie  deceased, 
or  any  of  his  creditors,  may  obtain  a  decree  of  the  surrogate  for  the  sale  of  the  real 
estate  at  any  time  within  three  years  after  letters  of  administration  are  granted,  (2 
R.  iSu  100,  §  1,)  in  order  to  pay  the  debts  of  the  deceased;  and  a  pre\iou8  sale  of 
the  real  estate,  in  partition  by  the  heirs  at  law,  by  an  order  of  the  court,  does  not 
divest  the  surrogate  of  this  power  to  decree  a  sale  under  the  aforesud  statute.  A 
purchaser  under  a  partition  by  the  heirs  at  law  is  not  bound  to  take  an  offidavii  of 
the  administrator  or  any  other  person,  that  there  arc  no  debts  of  the  deceased  ;  he 
is  entitled  to  have  the  fact  made  out  beyond  all  reasonable  doubt  that  there  are  no 
debts  or  liabilities  of  any  kind  of  the  deceased,  for  which  there  is  any  risk  that  the 
property  may  be  sold,  whetheMhose  debts  are  his  own,  or  as  surety,  or  contingent. 
\UaU  agt.  Partridge.  10  How.  183;  jee  Bow  agt  Bow^^ffow.  133.) 

Partition  or  sale  of  tlie  Drtaoie  or  a  part  of  tite  premite*. 

The  court  is  not  restricted  to  a  partition  of  all  the  lands,  or  a  sale  of  the  whole.  But 
when  a  pert  of  the  land  may,  without  prejudice  to  ths  interests  of  any  of  the  par- 
ties, be  allotted  to  one  of  the  parties,  but  the  share  of  the  other  parties  in  the  resi- 
due of  the  land  cannot  be  allotted  to  them  without  prejudice  to  ttieir  interest,  it  is 
an  appropriaie  exercise  of  the  power  of  the  court  to  allot  to  such  of  the  parties  as 
oan  have  their  lands  set  off  to  them  without  prejudice  either  to  themselves  or  to 
their  co-tenants,  their  respective  shares,  and  to  direct  a  sale  of  the  residue  of  the 
land  which  cannot  be  so  divided.  {Eaywood  agt  Judson^  4  Barb.  228.)  If  the 
commiaaionors  do  not  partition  the  tract  described  in  the  petition,  but  extend  their 
action  to  land  consisting  partly  of  a  portion  of  such  tract  and  partly  of  other  prop- 
erty, they  exceed  their  jurisdiction,  and  the  oourt  exceeds  is  jurisdiction  in  confinn- 
ing  the  report;  and  the  judgment  Is  null  and  void.  A  partition  is  a  unity,  and  can- 
not be  so  severed  as  to  save  one  part  while  the  other  is  lost  The  whole  must  stand 
or  iaU  together.    {0<frwHJu  agt  Cfriffing,  1  Barb,  9.) 

Setting  aside  report  of  coniniiMionert«— The  report  of  oommls- 
sioners  in  parUHon  will  not  be  set  aside  only  upon  grounds  similw  to  those  upon 
which  a  vcffdiet  would  be  set  aside,  and  a  new  trial  granted.    (4  Edw.  Ch,  B.  896.) 
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The  affidaviti  oltfvmr  cradible  «nd  dwinterasted  peraons  for,  to  ikrm  agsmst^  wttmg 
aside  such  report,  does  not  carry  such  a  weight  of  evideoce  as  to  authorize  the  oomt 
to  interfere  to  disturb  the  report.  Although  the  statute  does  not,  ta  fenm^  require 
noiiu  of  the  proceedings  to  be  given  to  the  parties  in  partition,  (4  Hou>.  Pr.  JH,  133J 
jet  the  necessity  of  such  notice  must  be  implud.  For  it  is  one  of  those  abjudica- 
tions of  a  judicial  nature  affecting  the  rights  and  interests  of  the  partiea,  in  which 
thej  have  a  right  to  substantiid  and  beneficial  noiiu,  and  without  it  the  r^xirt  of 
the  commissioners  will  be  set  aside.    (IhMeday  sgt  KemUm^  9  Bow,  71.) 

Talae  of  an  Incli^Mite  tenancy  bjr  the  cnrtesy* — R  teemi, 

that  the  act  of  1848,  while  it  loft  to  the  married  woman  her  oonmiou  law  right  of 
dower  in  her  husband's  property,  took  from  the  husband,  intentionally  or  otherwise, 
his  ooromoo  law  righi  cf  curUty  in  that  of  his  wifii.  So  Ikr  as  this  act  operates  on 
existing  marriages  and  existing  property,  it  impairs  the  obligation  of  contracts,  and 
18,  on  that  ground,  unconstitutional  and  Void.  It  is  ralid,  however,  as  to  subeequent 
marriages,  and  as  to  subsequently  acquired  property  under  prior  marriage«L  Hence 
the  necessity,  in  all  cases  involving  the  daun  of  tenancy  by  the  curtesy,  of  stating 
the  daie»  when  the  marriage  took  place,  and  when  the  property  sought  to  be  parti- 
tioned was  acquired.  The  value  of  an  inchoate  tenancy  by  the  curtesy,  depends  not 
only  upon  the  principles  applicable  to  life  annuities  and  survivorships)  bat  upon  the 
fiuA  o/i$auSt  and  if  none,  upon  the  likelihood  of  issue.  (Btnedict  agt.  Seynuwr,  11 
Bow.  176.) 

I>ower  In  partition. — ^Formerly,  in  actions  for  partition,  tiie  ordinaiy 
practice^  when  a  release  could  not  be  obtained  from  the  wife,  was,  to  pay  the 
money,  set  apart  for  her  dower,  into  court  But  by  the  acts  o(  1848-9,  such  pe^ 
sons  were,  in  effect^  declared,  in  respect  of  property  and  its  management,  to  stand 
precisely  upon  the  same  footing  as  "single  females,"  and  with  the  same  power  of  dis- 
posal ''  as  if  they  were  unmarried."  Ji  aums^  therefore,  that  money,  awarded  to  the 
wife  on  partition,  need  not  be  paid  into  court.  {BenediGl  bgt  JEeymotir,  II  Bow.  176.) 
If  the  dower  extends  to  the  wnole  of  the  premises  held  in  common,  there  is  no  res^ 
son  for  making  the  doweress  a  party,  except  where  a  partition  of  the  premises  cannot 
be  made  without  great  prejudice  to  the  owners  thereof,  and  a  sale  therefbre  becomes 
necessary ;  in  which  case  there  is  a  manifest  propriety  in  making  her  a  par^,  si 
the  purchaser  will  hold  the  land  purchased  by  him,  free  and  discharged  from  the 
dower  interest ;  provided  the  doweress  has  been  made  a  par^.  In  that  case  the 
doweress  is  obliged  to  contribute  to  the  costs ;  because  they  are  to  be  paid  frY>m  the 
proceeds  of  the  sale^  and  the  residue  is  to  be  distributed.  Butchers  an  actual  ps^ 
vition  and  division  of  the  land  among  the  joint  tenants  and  tenants  in  common  takes 
place,  the  judgment  or  decree  in  partition  will  not  affect  the  tenant,  or  person  hav- 
ing a  claim  as  tenant  in  dower  to  the  whole  premises.  The  statute  does  not,  in  any 
case,  contemplate  a  setting  off  or  admeasurement  of  a  dower  interest,  in  a  parntion 
suit  Method  of  apportioning  the  costs  of  a  partition  suit,  among  the  sereral  pa^ 
ties  to  such  suit    (Thiuier  agt  Nikt,  I  Barb.  660;  sfii^feagt  CromweO,  6  .IM.  59.) 

Api»ortlonnient  ef  co6tt*-*-The  method  of  apportioning  the  oasts  of  a 
partition  suit,  amoQg  the  several  parties  to  such  suit,  stated.  {Tatmer  agt  NUts^  1 
Barb.  660.) 

Attorney*!!  lien  for  cotts* — ^In  an  action  for  a  partition,  after  the  plain- 
tiffs' attorney  bad  become  entitled  to  certain  fees  for  his  services,  and  to  over  $100 
for  disbursements,  the  plaintiflb  assigned  their  shares  in  the  property  to  C.  and  wiffl^ 
and  one  of  the  plaiotii!s  assigned  a^  all  oosta  and  allowances  that  Am  might  have 
by  the  suit  The  assignees  cUumed  the  right  to  substitute  a  new  attorney,  and  con- 
tinue the  suit,  without  paying  the  former  attorney  anything.  Tbo  court  refused  to 
allow  the  substitution  until  the  diiiniirotmmiU  were  paid.  Subsequently,  the  prop* 
erty  being  sold,  and  the  plaintiffs'  costs  brought  into  oourt,  it  was  heli^  that  the 
assignment  did  not  transfer  any  costs  or  allowanoes  to  which  the  attorney  was  so- 
titled,  but  only  those  belonging  to  the  assignor.  It  was  Airther  hdi^  that  when  G. 
and  wife  took  an  assignment  of  the  action  as  it  stood,  and  the  benefit  of  the  pro- 
gress ttien  made  in  it,  they  took  it  with  the  burdens  then  Incident  to  it,  ons  of 
which  vras  the  liability  to  have  the  oosts  then  incurred  deducted  from  the  recovery 
by  them.  The  amount  of  oosts  due  to  the  former  attorney,  as  adjusted  previous  to 
the  substitution,  was  therefore  directed  to  be  paid  to  hun,  before  paving  over  tba 
ftind  in  court  to  the  plaintiflk    (Crnghion  agt  Xng^rmM^  20  J3ar6.  641.) 
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Parol  partition.— Where  deedt  were  executed  in  pursuance  of  ft  parol 
partUion^  made  manj  jeara  beforei  vith  a  legal  purpose,  and  fully  carried  into 
effect,  each  party  taking  possession  of  the  portion  allotted  to  him ;  Thdd,  that  although 
the  instraments  vesting  the  severalty  in  each,  were  executed  at  a  time  when  one  of 
the  parties  had  become  ifuoheni,  and  after  the  institution  of  leg^l  prooeedingrs  against 
him,  and  although  the  practical  effect  of  this  was  to  protect  the  property  from  the 
creditors  of  sueh  insolvent  party,  yet  it  was  not  the  original  design  (which  was  legal 
and  proper)  in  executing  the  deeds.  It  was  not,  therefore,  within  the  meaning  of 
the  act  which  renders  void  deeds  made  with  the  intent  to  hinder,  delay  or  defraud 
creditors.    {Biishorow  agt  TUum^  15  How.  95.) 

Jurisdiction  of  county  court  in  partition— The  statute  defining 
the  jurisdUction  of  the  county  courts  is  constitutional,  so  far  as  it  confers  upon  those 
courts  jurisdiction  in  proceedings  to  obtain  the  partition  of  lands.  The  proceeding 
to  obtain  the  partition  of  lands,  under  the  Revised  Statutes  and  the  Code  of  Pro- 
cedure, is  a  special  statutwy  one,  instituted  to  take  the  place  of  the  action  by 
originad  writ  out  of  chancery,  and  is  a  special  case,  within  the  moaning  and  accord- 
ing to  the  use  of  that  phraseology  in  the  constitution,  (<xrt.  6,  §  14,)  which  provides 
that  the  county  court  shall  have  such  Jurisdiction  in  fpeet'oZ  oaaes  as  the  legislature 
may  prescribe.    (Dovbkday  agt.  Heath,  16  K  T.  R  80.) 

TFliat  interest  In  tlie  premises  vfIU  snstain  an  action  for 
partition. — An  action  for  parHHon  or  «a/0  of  premises  was  sustained  in  this 
case,  where  it  appeared  that  the  plaintiflli*  interests  consisted  of  being  seized  in  fee 
simple  of  cert^n  undivided  parts  of  all  the  mines,  ores,  minerals  and  metals,  lying 
and  being  upon  the  described  premises ;  with  power  to  go  upon  the  land  to  work 
and  raise  the  same,  and  the  defendant  being  seized  as  owner  of  t^e  residue  of  said 
part  of  the  premises,  fta,  and  the  soil  in  fee.    (Oanfidd  agt.  Ford^  16  Bow.  473.) 


Chapter  IV. — Actions  to  determine  conjliciing  claims  to  real  prop- 

ertyy  and  for  uHxsie  and  nuisance. 

Sectiok  449.  Actions  to  determine  claims  to  real  property,  how 

prosecuted. 

450.  Action  of  waste  abolished.     Waste  how  remediable, 

451.  Provisions  of  Revised  Siatuks  applicable  to  actions 

for  waste  under  this  act. 

452.  When  judgment  qf/or/eiture  and  eviction  to  be  given, 
463.  Writ  of  nuisance  abolished, 

454.  Remedy  for  injuries  heretofore  remediable  by  writ  of 
nuisance. 

%  449.  Actions  to  determine  claims  to  real  property^  how  prose- 
cuted. 

Proceedings  to  compel  the  determination  of  claims  to  real 
property,  pursuant  to  the  provisions  of  the  Bevised  Statutes, 
may  be  prosecuted  by  action  under  this  act,  without  regard  to 
the  forms  of  the  proceedings  as  they  are  prescribed  by  those 
statutes. 


694  ACTIONS  or  waste  and  nuisance,  [§§  450, 451 

Reference  to  the  Revised  8tatatet.^ProoeediDgB  to  compe!  tiie 
determiD&tion  of  cIaudb  to  real  property,  in  oertaio  e«8ea»  will  be  foand  in  3  Revited 
Statutes,  599,  5th  ed.,  where  the  rerisers  to  a  note  fay:  '*  By  section  449  of  the 
Code  of  ProcMlure,  the  prooeedlngB  to  compel  the  determiDatioD  of  elaima  to  real 
estate  may  be  proeecoted  by  dvil  action.  The  sections  containing  directions  as  to 
the  mode  of  proceeding  are  retained  here  as  explanatory,  and  as  some  doubt  is  en- 
tertained whether  they  are  wholly  repealed/'  These  statutes  contain  all  the  amend- 
ments relative  to  these  provisions,  in  1848,  1854,  and  1855. 

Decisions  that  these  proceedings  must  he  had  under  the 
Code. — ^Proceedings  to  compel  the  determination  of  claims  to  real  property,  which 
were  formerly  required  to  be  conducted  according  to  the  provisions  of  the  Revised 
Statutes,  (2  I2.  &  313,)  must  now  be  commenced  and  carried  on  under  the  449tk 
section  of  the  Code.  Although  the  procedings  under  that  section  of  the  Code  may 
be  anomalous,  yet  the  legislature  hsd  authority  to  prescribe  them ;  aod  there  being 
no  serious  obstacle  to  carrying  them  out  in  practise,  it  is  the  duty  of  the  court  to 
give  them  effect,  when  it  can  be  done.  A  complaint,  in  the  usual  form  of  a  com- 
plaint under  the  Code,  stating  substantiiUy  what  is  required  by  the  Revised  Statutes 
(3  JL  S.  313,  §  2)  as  amended  by  the  act  of  February,  1848,  {Laws  of  1848,  p.  67,) 
to  be  stated  in  the  notice  to  be  served  in  prf>ce6dings  to  compel  the  detonnination  of 
claims  to  real  property,  and  demanding  substantially  the  like  relief  as  is  to  be  ^>e- 
oiHed  in  such  a  notice  by  the  Revised  Statutes,  and  subscribed  by  the  plaintiff's 
attorney,  is  a  proper  method  of  bringing  the  plaiotiflTs  cause  of  action  before  the 
court,  under  the  449th  section  of  the  Code.  The  provisions  of  the  Code,  in  respect 
to  subscribing  the  summons  and  complaint,  are  a  substitute  for  the  subscription  of 
the  notice  by  the  plaintiff  himself,  under  the  provisions  of  the  Revised  Statutes 
formerly  applicable.  (2  B.  8.  313.)  It  is  erroneous  for  the  summonsi  in  an  action 
under  the  449th  section  of  the  Code,  to  require  the  defendant  to  answer  in  forty 
days,  instead  of  twenty.  But  no  appeal  will  lie  from  an  order  made  at  a  spedal 
torm  denying  a  motion  to  set  aside  a  summons  and  complunt,  for  that  irregularity, 
with  costs;  tliat  beluga  mere  mattor  of  discretion.  (Hammond Bg^  TUiotson,  18  Barb. 
332  ;  see  Mann  agt  Provosi,  contra.)  It  was  held  in  the  case  of  Crane  agt.  Saivyer^ 
(5  Bow.  372.)  that  proceedings  to  compel  the  detormination  of  eliumstoreal  property, 
must  be  commenced  under  and  in  pursuance  of  the  provisions  of  the  Revised  Stat- 
utes. The  Code  provides  (§  449)  that  such  proceedings  **may  be  prosecuted  by 
action  under  this  act,  without  regard  to  the  forms  of  the  proceedings  as  they  are 
proscribed  by  those  statutes,"  but  in  its  practical  operation  it  csnnot  be  done.  This 
decision  was  made  by  Mr.  Justice  Gridtjet  at  special  torm  in  March,  1851,  and  the 
above  decision  of  Hammond  agt.  Tillotsonj  (18  Barb.  332,)  was  decided  at  general 
term  in  the  seventh  district  in  September,  1854. 

Costii«^The  costs  allowed  to  the  prevailing  party  in  a  summary  proceeding  to 
recover  the  possession  of  land,  are  merely  the  fees  of  those  officers  who  are  required 
to  perform  the  services,  such  as  the  judge,  sheriff,  constable,  kc  Attorneys*  and 
counsel  fees  are  not  recoverable  in  such  proceeding,  against  the  adverse  party. 
(Patridge  agt  Ford^  5  How.  21.) 

§  450.  Action  of  waste  abolished.     Waste,  how  remediable. 

The  action  of  waste  is  abolished,  but  any  proceeding  hereto- 
fore commenced,  or  judgment  rendered,  or  right  acquired,  shall 
not  be  affected  thereby.  Wrongs  heretofore  remediable  by 
action  of  waste,  are  subjects  of  action  as  other  Avrongs,  in  which 
action  there  may  be  judgment  for  damages,  forfeiture  of  the 
estate  of  the  party  offending,  and  eviction  from  the  premises. 

§  451.  Provisions  of  Bevised  Statutes  applicable  to  actions  for 
waste  under  this  act 
The  provisions  of  the  Revised  Statutes  relating  to  the  action 
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of  waste  shall  apply  to  an  action  for  waste,  brought  under  this 
act,  without  regard  to  the  form  of  the  action,  so  far  as  the  same 
can  be  so  applied. 

§  452.   When  judgment  of  forfeiture  and  eviction  to  be  given. 

Judgment  of  forfeiture  and  eviction  shall  only  be  given,  in 
fiivor  of  the  person  entitled  to  the  reversion,  against  the  tenant 
in  possession,  when  the  injury  to  the  estate  in  reversion  shall  be 
adjudged  in  the  action  to  be  equal  to  the  value  of  the  tenant's 
estate  or  unexpired  term,  or  to  have  been  done  in  malice. 

§  458.  Writ  of  nuisance  aholished. 

The  writ  of  nuisance  is  abolished ;  but  any  proceeding  here- 
tofore commenced,  or  any  judgment  rendered,  or  right  acquired, 
shall  not  be  affected  thereby. 

§  454.  Remedy  for  injuries  heretofore  remediable  by  writ  of 
nuisance. 

Injuries  heretofore  remediable  by  writ  of  nuisance,  are  sub- 
jects of  action,  as  other  injuries,  and  in  such  action  there  may 
be  judgment  for  damages,  or  for  the  removal  of  the  nuisance, 
or  both. 

ATermenU  In  llie  complaint  Sn  action  for  nuisance.— 

An  action  under  the  454th  seoUon  of  the  Code,  to  abate  a  nuisance  ftod  to  recover 
damages  for  its  erection  and  eootinaance,  ia  a  aabstitute  for  the  statute  remedy  by 
writ  of  nuisance ;  and  the  plaintiff  most  aver,  in  his  complaint,  all  that  was  before 
requisite  to  sustain  an  action  of  that  nature.  For  an  injury  to  the  phuntifTs  IsAd 
by  the  erection  of  a  nuisance  upon  land  in  the  poaaeasion  of  the  defendants,  the 
complaint  should  allege  that  the  plaintiff  was  (hi  owrur  of  ths/reihoid  affected  by 
the  nuisance,  at  the  time  the  acts  complained  of  were  committed ;  and  that  the  de- 
fendants were  ienanti  of  Uujreehcld  of  the  land  whereon  the  nuisance  was  erected. 
(JSUsworlh  agt  Putnam,  16  Barb.  565.) 

Mnlsanco  to  pnblic  kigliway. — Any  unauthorized  continuous  ob- 
sfanictkm  of  a  public  highway  or  street  is  a  public  nuisance.  Per  Dcnio,  G.  J.  But 
that  which  is  authorised  by  competent  legal  authority  cannot,  in  law,  constitute  a 
nuisance.    Per  Devio,  C.  J.    (Davie  agt  Mayor,  dtc,  NeuhTork,  14  Ji,  T.  R  506.) 

l>i«continnanee  of  liifhiirayB. — ^The. power  of  commissioners  of 
highways  to  diecotUinue  roads  is  limited  to  roads  which  have,  since  they  were  laid 
out,  become,  or  proved  upon  trial  to  be,  useless  and  unnecessary.  It  docs  not  ex- 
tend so  far  as  to  allow  them,  or  a  jury  of  fi-eeholders  called  by  them,  to  review  and 
reverse  decisions  of  the  commissioners  laying  out  the  rood,  especially  where  the 
decisions  have  been  affirmed  on  appeal  The  proceedings  of  commissioners  of  high- 
ways for  the  discontinuance  of  a  road  are  void  where  it  does  not  appear  that  any 
ground  is  stated  in  the  application  for  the  disoontinaance,  and,  also,  where  it  ap- 
pears that  the  proceedings  were  taken  within  four  years  fh>m  the  time  of  the  filing 
of  the  decision  upon  appeal,  laying  out  the  road.    {People  agt.  Pi^  18  Eoto.  70.) 
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Chapteb  v. — Oeneral  provisions  relating  to  actions  concerning 

real  property. 

Section  455.  Provisions  of  Revised  Staiutes  applicable  thereto. 

§  455.  Provisions  of  Revised  Statutes  applicable  thereto. 
The  general  provisicns  of  the  Bevised  Statutes  relating  to 
actions  concerning  real  property,  shall  apply  to  actions  brought 
under  this  act,  according  to  the  subject  matter  of  the  action,  and 

without  regard  to  its  form. 

What  aFermeitto  In  pleading  are  saflricieiit  In  tlie«e 
actions. — In  an  action  to  reoorer  the  posaeasion  of  land,  it  ia  aafficient  to  arer 
in  tbo  complaint  that  the  plaintiff  haa  laiviUl  title  as  the  owner  in  fee  simple  to  the 
premiaea  in  queation,  deacribing  them  f  that  the  defwidant  ia  in  poeaaaaion  of  aaid 
premises,  and  tmlawfidly  wUhhMs  potsesaion  thereof  from  him.  That  ia,  it  ia  not 
necessary  under  the  Code,  and  it  waa  not  nnder  the  Revised  Statutea,  to  state  the 
requisite  facts  to  ahow  the  plaintiff  had  real  title ;  or  any  other  fecta  to  show  that 
the  plaintiff  vaa  entitled  to  the  posaeaaion  of  the  land.  The  allegation  of  title  being 
of  something  which  the  plaintiff  would  be  bound  to  prove  on  the  trial,  in  order  to 
sustain  his  action,  relates  to  the  subject  matter  of  the  action,  and  the  provision  of 
the  Revised  Statutes  as  to  that  ia  still  applicable.  Although  the  avermenta  of  prior 
poasesaion  in  the  plaintiff,  and  in  effect  of  ejection,  provided  by  the  Revised  Statute8| 
(2  H.  S.  304,  §  7,)  should  be  made  in  the  declaration,  it  was  not  neceaaary  to  prove 
them,  and  the  plaintiff  might  recover  although  he  had  never  been  in  the  oocupatioa 
of  the  land.  Because,  under  the  express  provisions  of  the  Revised  Statutes,  a  party 
having  the  preeeni  rigJU  of  poeeeeaion^  might  recover,  although  he  had  never  been  in 
the  actual  occupancy,  and  of  course  had  never  been  eject^  These  averments  of 
prior  possession,  and  in  effect  of  removal,  were  therefore  merely /ormoZ — and  mere 
formalities,  especially  falsehoods,  are  supposed  to  be  abolished  by  the  Gode.  (j^- 
sign  agt  iShmnanf  14  How.  439.)  In  an  action  under  the  Code,  to  recover  the 
possession  of  real  estate,  the  complaint  ia  sufficient  if  it  statea  that  the  plaintiff  haa 
the  lawftd  title,  aa  the  owner  in  fee  simple,  to  tha  premises  described  therein,  and 
that  the  defendant  ia  in  poeaesaion  of  the  premisea,  and  unlawfVilly  withhc^da  pos- 
flesaiott  of  the  aame  from  the  plaintiff,  and  the  plaintiff  demands  that  the  defendant 
may  be  adjudged  to  surrender  the  poasession  to  him,  and  to  pay  damagea  for  tha 
unlawful  withholding  of  the  same,  Ac.  ( WaUer  agt  Lockmoodj  23  Barb.  228 ;  see  Aii> 
enbuTf/h  agt.  Wood^  id,  S60.)  Where  in  an  action  to  reioover  possession  of  real  estate, 
the  plaintiff  in  his  complaint  avera  that  he  haa  the  lawftd  title  aa  the  owner  in  fee 
simple  to  the  property,  and  that  the  defendant  ia  in  posaeaaion  of  the  aaid  real  ea* 
tate,  and  unlawfnlly  withholds  poaseaaion  of  the  aame  from  the  plaintiff  iftU,  vaf" 
fident,  on  demurrer.  {This  agrees  wiih  Mhmgn  agt  Sherman,  14  How»  439.)  (Samd- 
ers  agt.  Leavy,  16  How.  308.)  AU  the  general  pfoviaiona  of  the  Beviaed  Statutea  re- 
lating to  actiona  concerning  real  estate,  where  no  specific  inconaiatent  proviaion  is 
made  in  the  Code  on  the  aame  subject,  remain  in  force,  and  are  to  be  applied  and 
adapted  to  actiona  under  the  Code.  Whenever  the  Code  definea  or  declares  a  right* 
or  providea  a  remedy,  auch  provision  must  prevail,  and  repeal  any  and  everj  incon- 
aiatent provision  in  the  Revised  Statutes.  The  section  of  the  Revised  Statutea,  de- 
claring that  the  declaration  in  ejectment  may  contain  several  counta,  and  that  sev- 
eral partiea  may  be  named  as  plaintifib,  jointly  in  one  count,  and  aeparately  in 
others,  relates  merely  to  the  remedy^  and  ia,  therefore,  repealed  by  the  Code,  as  being 
inconsistent  with  its  provisions  respeeting  the  parties  to  actiona,  the  form  of  actionsi 
and  with  the  whole  acope  of  the  Code.  Wslles,  J.,  dissented.  Those  proviaiona 
of  the  Code  are  in  conflict  with  the  theory  of  separate  counta  in  the  name  of  sepa- 
rate plaintiff^  for  the  same  caUae  of  action,  aa  in  the  former  action  of  ejectment,  and 
of  separate  counts  in  favor  of  the  same  plaintifl^  for  the  aame  cauae  of  action,  aa  in 
other  actions.  Welles,  X,  dissented.  The  intent  of  section  465  of  the  Code  was 
that  the  change  made  in  the  form  of  the  remedy  should  not  affect  any  substantial 
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right,  nor  ehange  any  provitiona  relating  to  the  remedy  that  can  be  adapted  to,  and 
applied  under,  the  Code,  in  perfect  consistency  therewith.  (St  John  agt.  Pierce,  22 
JBarb.  363.)  In  an  action  to  recorer  the  possession  of  land,  founded  upon  the  legal 
title  held  by  the  pUuntif^  the  defendant  may  allege  and  prove,  as  a  defence,  that  he 
is  equitably  the  owner  of  the  premises  and  entitled  to  a  coDveyance  thereoC  (Crary 
agt  Goodman,  1  Kern.  266,  revising  S,  (7.,  9  Barh,  657  ;  see  Lang  agt  WHbraham^  % 
jBwr^  171 ;  MohniBB  agt  IHm9y  21  Bairh.  266.)  Althovgh,  under  the  Code,  as  amend- 
ed, the  action  of  ejectment  may  be  met  by  ao  equitable  title  of  the  defendant,  and 
a  claim  for  the  convegranee  of  the  legal  estate ;  yet,  in  order  to  defeat  a  recovery, 
1^  defendant  must  become  an  actor  in  respeot  to  his  elaim;  and  his  answer  must 
contain  all  the  elements  of  a  bill  for  a  specific  performance ;  and  he  must  ask  and 
obtain  affirmatiTe  relief.  The  judgment  must  be  for  the  j^aintiff,  that  he  recover 
the  land ;  or  for  the  defendant,  that  the  plaintiff  conyey  to  him,  on  such  terms  as 
the  court  shall  adjudge.  An  answer,  in  an  action  of  ejectment,  which  sets  up  an 
agreement  between  the  parties,  in  respect  to  the  premises,  and  alleges  that  the  de- 
fendant has  offered  to  perform,  and  has  always  been  and  is  ready  and  willing  to 
perform :  but  in  which  the  defendant  does  not  offer  to  perform,  nor  ask  that  the 
plaintiff  be  required  to  perform,  nor  claim  any  judgment  except  for  costSk  is  defec- 
tive.    {Dewey  s^  Boag,  1 5  Barb.  365.) 

TFtao  are  proper  parties  defendants  in  an  action  off 
electment,  and  Mriiat  arerments  In  complaint  necessary. 

The  action  of  efeeiment  under  the  Bevised  Statutes,  is  to  all  intents  and  purposes  a 
poseeeaory  action.  The  plaintiff,  when  succesafol,  recovers  the  possession.  If  the 
plaintiff  has  the  possesion,  there  can  be  no  need  to  invoke  the  aid  of  the  courts  to 
award  to  him  that  which  he  has  already.  It  is  true  the  verdict  is  to  specify  the 
e&tate  which  shall  have  been  estabCshed  on  the  trial  by  the  plaintiff,  and  unless  set 
aside  and  vacated  pursuant  to  the  statute,  it  ultimately  determines  the  right  and  the 
title,  which  a  verdict  in  ejectment  did  not  determine  before  the  Bevised  Statutes; 
but  it  does  this  through  the  action  of  ejectment,  which,  up  to  that  time,  was  purely 
and  strictly  a  possessory  action.  The  parties  defendants  in  an  action  of  ejectment, 
are:  1st  The  occupant,  when  the  premises  are  actually  occupied.  2d.  When  the 
premises  are  not  actually  occupied,  then  the  person  exercising  acts  of  ownership ;  or 
dd.  A  person  claiming  title  thereto,  or  some  interest  therein,  at  the  commencement  of 
the  suit  Whatever  may  be  the  condition  of  the  defendants,  whether  in  the  actual 
occupation,  or  out  of  the  occupation,  and  exercising  acts  of  ownership,  or  simply 
and  purely  claiming  the  title,  the  plaintiff's  condition,  in  respect  to  his  ability  to 
maintain  the  action,  remains  as  it  was.  He,  at  least,  must  be  out  of  the  possession. 
The  possession  must  be  unlawfully  withheld  from  him,  and  that  fact  must  afiftrma- 
tively  appear  upon  the  face  of  me  complaint  The  complaint  in  this  case  held 
defective  on  the  ground  that  the  plaintiff  alleged  seizin  and  possession,  and  claimed 
possession,  Ac,  but  did  not  allege  that  he  lost  and  waa  deprived  of  the  possession 
of  the  premises,  to  which  the  defendants  clamed  title,  which  the  defendants  still 
unlawfully  withheld  fVom  him.  {Tayhr  agt  Crane,  15  ffow.  368.)  Bjectment  wUl 
lie  for  land  under  water,  granted  by  the  commissioners  of  the  land  office  for  the 
purpose  of  erecting  docks,  kc,  for  commercial  purposes.  But  ejectment  for  entering 
and  unlawf\illy  withholding  the  possession  of  land,  will  not  lie  against  a  person  who  is 
not  in  possession  himself  or  by  his  servant,  though  he  has  given  a  lease  of  it,  and 
it  is  occupied  by  the  lessee.  {Champlain  and  St  Lawrence  BR  Co.  agt  Valeniine, 
19  Barb.  484)  Under  a  ntked.  contract  of  purchase,  which  is  silent  on  the  subject 
of  possession,  the  purchaser  acquires  no  right  to  the  possession,  and  no  right  of  en- 
try will  follow  from  it  If  the  purchaser,  in  such  a  case,  enters  in  pursuance  of  a 
parol  license  from  the  vendor,  the  possession  thus  acquired  is  an  interest  in  the  land 
distinct  from  the  interest  acquired  under  the  contract,  and  is  subject  to  sale  on  an 
execution.  (KeU»gg9gt.  Kdlogg,  .6  Boflrb.  116.)  Where,  in  an  action  against  four 
defendants  to  recover  possession  of  land,  the  complaint  stated  ihat  one  of  them  un- 
justly claimed  tiUe  to  the  premises^  and  the  others  were  in  possession  under  him, 
and  that  the  defendants  unjustly  withheld  the  possession  from  the  plaintiff;  the  an- 
swer merely  denied  the  allegation  as  to  withholding  possession,  and  alleged  that  the 
one  was  the  owner  of  and  entitled  to  the  premises;  on  the  trial  it  was  proved  by 
the  defendants,  subject  to  objection,  that  they  occupied  severally  distinct  parcels  of 
the  premises;  hdd,  that  under  the  pleadings  the  plaintiff  was  entitled  to  recover 
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agtinit  all  the  dofendAats.  If  thiero  was  an  improper  joiiider  of  partieii  the  objeo- 
tion  should  have  been  raiaed  bj  demurrer  or  the  anawer.  (Ibegaie  mgt.  Herkimer 
Manufacturing  and  HydrauUe  Co^  2  Kbttl  5S0,  affiaiming  S.  C^\^  Barb,  352.)  In 
ejectment  for  landa  h^d  in  common,  it  ia  not  neceeaary  (bat  all  the  tenanta  in  com- 
mon should  unite  in  the  action,  except  when  it  is  brought  aa  a  anbatitute  for  a  writ 
of  right    (KeUogg  agt.  Kdiogg,  6  Barh.  116.) 

Action  to  reeorer  premltet  for  non-payment  of  rent.— 

In  an  aotioo  to  recovor  the  poeaeeaion  of  demited  pramiaai^  for  the  non-paysMDt  of 
rent,  the  complaint  need  not  allege  a  demand  of  payment  of  the  rent  No  notiaa 
of  an  intention  to  re-enter  ia  neceasary,  either  by  common  Law  or  by  atatote;  exoept 
where  there  ia  a  sufiBcienoy  of  gooda  and  chsttela  on  the  premiieai  for  tbe  aatiafactioii 
of  the  rent  Where  it  appeaia,  on  the  faoe  of  the  oompUiint,  that  Hban  an  not 
gooda  enough  upon  the  premiaea  to  aatiaftr  the  lent^  aa  where  it  ia  alleged  that  the 
premises  conaist  of  "a  water  lot,  TaiMHii  ground,  and  soil  under  water,**  il  is  nol 
necessary  to  aver  that  there  is  not  a  sufficiency  of  gooda  on  the  demised  piemiaeB 
to  satisfy  the  demand.  (Matyor^  dke^  If,  T^  agt.  CampbeU^  18  Bcerb,  I56.)  A  eon* 
tract  dated  at  a  future  day  leasing  landa  for  a  term  of  years^  commencing  at  such  « 
day,  gives  to  the  lessee,  when  the  day  arrives,  the  right  of  posseasion  and  to  main- 
tain ejectment  againat  a  stranger  wrong^Uy  withholding  peaaeasion.  A  leasee  un- 
der such  a  contraot  ia  not  driren  to  an  action  of  ojeotment  againat  his  lessor.  He 
can  bring  his  action  for  damagea  upon  the  implied  agreement  of  the  lesscur  to  yield 
possession,  or  in  tori  for  a  violation  of  duty  ariaing  fh>m  the  relation  of  Isndlord  and 
tenant.  And  the  meaeure  of  damages,  whether  the  action  be  on  contraot  or  in  torti 
ia  the  same ;  the  difference  between  the  rent  rsaerved  and  the  value  of  the  |»«miae8 
for  the  term.  (ThiU  agt  Orcmigeir,  4  SM,  116.)  Where  it  appears,  on  the  trial  of 
an  ^ectmont  suit,  that  the  individual  defendants  were  in  possession  of  aepaote 
rooms  in  a  dwelling-houae  on  the  premiaea,  and  of  separate  paroela  of  land  as  ten- 
ants of  a  co-defendant^  the  plaint^  ia  bound  to  eleot  againat  which  of  the  defend- 
ants he  will  proceed ;  and  a  verdict  muat  be  rendered  m  favor  of  the  other  defendanta. 
A  general  verdict,  in  sueh  a  case,  cannot  be  sustained.  (FhagtUd  agt  Herkimtr  Mamr 
ufaduring  and  Jlydrantlie  Go,,  9  Barb.  287.)  A  tenant  for  life  or  Uvea  who  continoeg 
in  posseasion,  without  the  oonaent  of  the  owner,  after  the  determination  of  the  lile 
estate,  is  not  entitled  to  notice  to  quit  The  statute  (I  JR.  S  7i9,  %  7)  declares  him 
a  trespasser,  and  ejectment  without  previous  notice  to  quit  will  lie.  A  tenancy  ai 
sufferance,  within  the  meaoing  of  the  atatute  requiring  a  month'a  notice  to  quL^  (I 
B.  S.  745,  §  7,)  ia  not  created  by  such  holding  over.  {LMngtkm  agt  TamUr,  14 
N,  Z  B.  64 ;  9ee  Lawrence  agt.  Wmmne,  1  Xher,  686.) 

The  death  of  a  sole  defendant  In  an  action  to  reeorer 
IKMsesalon  of  land  ahatea  the  action.— In  an  action  under  the 
Code  to  recover  the  poarossion  of  land,  corresponding  to  the  former  action  of  eject- 
ment, the  death  of  a  sole  defendant  abates  the  action,  and  it  cannot  be  continued, 
under  section  121  of  the  Code,  against  hia  heirs  at  law,  aa  his  succeasors  In  interest 
If  the  heirs  in  such  ease  be  infants,  and  out  of  possession,  and  do  not  themselves  ask 
to  be  substituted,  U  $eemi  they  could  not  be  substituted  on  the  motion  of  the  x^aio- 
tiff.  until  they  shall  have  had  an  opportunity  to  elect  whether  they  will  continue  the 
action  by  being  made  parties,  or  abandon  it  Tho  death  of  the  party  revokes  the 
appointment  of  his  attorney.  The  attorney  of  the  ancestor  does  not  become  the 
attorney  of  the  heirs,  without  a  new  appointment  (Putnam  agt  Van  Buren,  7  ffow, 
31.)  Where  the  plaintiff  brought  his  action  against  tho  defendant  for  the  recovery 
of  possession  of  real  estate,  and  after  its  commencement  all  the  right  title  and  in- 
terest of  the  derendant  to  the  property,  by  operation  of  law,  had  been  transferred  to 
another,  who  entered  into  and  held  posseasion  thereof,  held,  that  the  original  cause 
of  action  against  the  defendant,  did  not  survive  or  continue  against  the  succeeding 
occupant,  and  the  latter  could  not  be  substituted  aa  a  party.  But  tho  entering  into 
the  pos8e.«sion  and  occupancy  of  the  premises  by  the  succeeding  occupant,  would 
give  the  plaintiff  a  new  cause  of  action  against  him.  The  first  cause  of  action  was 
a  malfeasance  personal  to  that  defendant.  A  cause  of  action  fbunded  in  tort,  for 
instance,  an  entry  into  the  lands  of  another,  and  the  unlawful  withholding  fVom  him 
the  possession  thereof,  is  personal  to  the  tort  feasor ;  it  dies  with  his  person,  and 
cannot  at  common  law  be  continued  against  his  grantee  by  a  transfer  of  his  interest 
in  such  real  property.    {Afoeeky  agt  Albany  yorihem  BB,  Co.,  14  Sow.  71.)  Where 
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a  right  of  action  exists  in  favor  of  »  person  fbr  the  recovery  of  the  poaseeaioQ  of  real 
estate,  and  such  person  dieS)  and  the  estate  descends  to  his  heirs,  tbey  may  recover 
upon  the  seizin  of  their  ancestor.  And,  the  writ  of  right  being  abolished  bj  statute, 
the  action  of  ^ectmeni  lies  for  the  recovery  of  the  presoises,  as  a  substitute  for  that 
writ  In  an  action  thus  brought  by  the  heirs,  the  right  of  action  will  not  be  deemed 
to  have  accrued  to  them  ontil  the  death  of  their  ancestor.  And  if  the  suit  is  com- 
menced within  twenty-five  yean  after  that  event,  it  wiU  not  be  barred  by  the  stat- 
ute of  limitation&  (FstifaU  agt  HtrkmiKr  Mafmfadming  and  BydrauUc  Co^  9  Barb, 
387.)  Where  the  lease  contains  a  clause  of  re-entry  lor- the  breach  of  any  covenant 
by  ^e  lessee,  in  an  action  by  the  landlord  for  the  recovery  of  possession  of  the  de- 
mised premises,  it  is  unnecessary  to  prove  an  actual  antiT*,  before  the  commence- 
ment c^tbe  action.  Section  26  in  the  title  in  the  Revised  Statntes  "  Of  the  action 
of  ejectment,"  dispenses  with  the  necessity  of  such  proof  in  all  cases.  (Lawrenu  agt 
WUliaiM,  1  Duer^  586;  He  Budd  agt.  Bingham^  18  J3Sar5.  494;  anci  sm  £sms  agt 
La  Fargt,  16  Horo.  377.) 

Acllon  to  recover  pomeMion  off  premiset  luder  a  sber- 
Sf f^s  sale« — ^To  recover  in  ejectment,  under  a  purchase  of  the  premises  at  a  sher- 
iif's  sale  on  a  judgment  against  the  defendant,  it  is  sufficient  for  the  plaintiff  to  show 
the  defendant  in  possession  at  the  time  of  the  recovery  of  the  judgment  against  him, 
and  a  continued  possession  in  him  fVom  that  time  to  the  time  of  the  commencement 
of  the  suit,  and  that  the  plaintiff  acquired  the  title  of  the  defendant,  under  the  sher- 
iff's sale.  Under  a  naked  contract  of  purchase,  which  is  silent  on  the  subject  of 
possession,  the  purchaser  acquires  no  right  to  the  possession,  and  no  right  of  entry 
^idll  follow  from  it  If  the  purchaser,  in  such  a  case,  enters  in  pursuance  of  a  parol 
license  from  the  vendor,  the  possession  thus  acquired  is  an  interest  in  the  land  dis^ 
tinct  from  the  interest  acquired  under  the  contract,  and  is  subject  to  sale  on  an  exe- 
cution. Where  a  person  has  taken  from  another  a  contract  for  the  purchase  of  land, 
and  has  treated  him  as  the  owner,  he  will  not  be  permitted,  in  an  action  of  eject- 
ment, brought  by  the  vendor,  to  set  up  his  possession  as  adverse  to  the  title  of  his 
vendor;  but  hid  possession  '^^  be  deemed  consistent  v/ith  the  title  of  his  vondor. 
Where  a  contract  for  the  sale  of  land  does  not  give  to  the  purchaser  any  right  of 
entry,  but  he  is  in  possession  of  the  premises,  at  the  time  of  bringing  an  ejectment 
against  him,  his  possession  will  not  be  assumed  to  be  under  his  contract  for  the  pur- 
chase, but  will  be  referred  to  some  other  right  or  contract.  (KeUogg  agt  Kellogg^  6 
Barb.  116.)  In  an  action  for  the  recovery  of  land,  where  the  plaintiff  clainui  title 
under  a  sheriff's  deed,  he  must  prove  the  existence  of  the  judgment  recited  in  the 
deed  by  the  production  of  a  judgment  roll  duly  filed;  and  must  also  show  that  the 
judgment  was  regularly  docketed.    {Tovmahend  agt  We$son^  4  DtuTy  342.) 

Authority  of  attorney  in  bringing  efectment.— The  provis- 
ions of  the  Bevised  Statutes,  in  relation  to  the  produotion  of  an  authority  of  an  at- 
toniey  to  commence  an  action  of  ejectment,  apply  to  suits,  under  the  Code,  to  re- 
cover land.  An  agent  of  a  person  absent  from  the  Btat«,  having  power  to  see  to  his 
gropeny  and  business  here,  and  also  to  pay  for  and  take  a  deed  of,  and  take  and 
old  possession  of,  and  carry  on  and  work  a  piece  of  land,  for  his  principal,  has  no 
power  to  give  authority  to  an  attorney  to  commoDoe  a  suit  to  recover  such  land. 
But  an  instrument,  executed  by  one  of  two  joint  owners  of  the  land,  for  and  in  the 
names  of  himself  and  his  co-tenant,  (they  being  the  plaintiffs  in  the  suit,)  recogniz- 
ing the  authority  of  the  attorney  to  commence  the  suit  and  requesting  him  to  con- 
tinue it — the  plaintiff  executing  the  instrument,  having  been  verbally  directed  and 
authorized  by  his  absent  co-plaintiff  to  do  whatever  was  necessary  in  regard  to  the 
prosecution  of  the  suit,  is  a  sufiQcient  recognition.  (Howard  agt.  Howard^  11  Haw.  80.) 

Ill€»ne  prof  itft  liovr  recovered.— Under  the  Code  (§  167,  nib,  6)  the 
plaintiff  in  an  action  to  recover  the  possession  of  land,  may  also  recover  for  the  use 
of  the  land,  while  the  defendant  has  kept  him  out  of  poesesaion;  or^  he  may  recover 
the  land  in  one  actioD>  and  may  afterwards  bring  his  action  for  the  rents  and  profits. 
To  constitute,  thereibre,  a  foundation  for  proving  a  claim  fertile  recovery  both  of  the 
"  real  property,"  and  "  Qia  rmU  and  profits  of  ihe  jai7i«,"  the  complaint  should  be  con- 
tain in  substance  the  same  allegations  which  the  Bevised  Statutes  required  to  be 
Inserted  in  the  suggestion  for  the  recovery  of  mesne  profits.  Without  such  allega- 
tions in  the  complaint,  there  is  nothing  to  apprise  the  defendant  that  such  a  claim 
will  be  made  at  the  txial ;  and  the  plaintiff  will  not  be  allowed  to  prove  the  yearly 
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value  of  the  land ;  aor  to  recover  fbr  its  tiae.  {LMnffghn  agt  Tbimer,  12  Barb.  481.) 
But  it  does  not  follow  that  the  proceeding  to  recover  mesne  profltSi  after  a  reoorery 
in  ejectment,  must  necessarily  be  in  the  form  of  a  suggestion,  according  to  the  Re- 
vised Statutes.  The  application  of  their  provisions  is  to  actions  brought  in  punu- 
ance  of  the  Oode.  If  a  daim  for  mesne  profits  exista,  an  action  wHl  lie  to  enforce  it; 
which  action  must  be  hj  summons  and  complaint,  adapted  to  the  nature  of  the  in- 
Jury.  The  ooroplaint  must  be  a  plain  and  concise  statement  of  the  facts  constituting 
the  cause  of  action,  and  contain  a  demand  of  the  relief  to  whidi  the  plaintiff  sup- 
poses himself  entitled.  (Hohnea  agt  Davis^  tl  Barb.  266.)  In  an  action  under  the 
Oode  to  recover  the  possession  of  real  estate,  the  ftirther  dalm  and  proceeding  al- 
lowed in  the  action  to  recover  the  rents  and  profits,  Ac,  are  also  allowed  against  the 
defendant  as  a  trespasser;  as  a  substitute  for  the  action  of  trespaso,  and  the  sugges- 
tion on  the  record  for  the  mesne  profits,  before  the  Oode.  {FijpU  agt.  Mayor  ^.  T., 
17  ffaw.  56.) 

An  oivner  out  off  potflession  cannot  maintain  an  action 
for  Inf urien  to  the  land. — Previous  to  the  Code  the  law  gave  no  riglit  of 
action  to  an  owner  of  land  out  of  possession,  for  injuries  to  the  land ;  and  it  gives 
none  now.  The  Oode  has  not  changed  the  rule,  or  givon  a  right  of  action,  where 
none  existed  before.  Although  the  owner  of  land,  who  is  not  in  possession,  may 
maintain  an  action  for  the  value  of  trees,  after  the  same  have  been  severed  from  the 
freehold,  against  any  one  but  those  who  have  severed  the  trees,  yet  where  the  ac- 
tion is  against  persons  who  are  in  the  actual  possession  of  die  land,  claiming  the  same 
under  a  deed,  and  the  complaint  alleges  that  the  defendants  wrongfbUy  entered 
upon  the  plaintifTs  land,  and  felled  the  trees  and  timber  standing  thereon,  and  burned 
the  same  into  coal,  and  converted  the  coal  to  their  own  use ;  the  two  causes  of  ac- 
tion are  improperly  joined,  and  the  plaintiff  cannot  recover.  {Drttrt  agt.  Duncan,  19 
Barb.  560.) 

If  e w  trial  in  ejectment.— The  38th  section  of  2  Revised  Statutes,  page 
309,  authorizes  the  court  to  vacate  a  judgment  in  ejectment  and  grant  a  new  triad, 
&C.,  on  certain  terms.  Hetd^  that  the  same  section  applies  to  a  judgment  in  an  ac- 
tion to  recover  the  possession  of  real  estate  under  the  Code.  (Co<£e  agt  Fastagt, 
4  How.  360.)  On  application  and  on  payment  of  all  damages  and  costs,  as  a  matter 
of  right,  a  party  is  entitled  to  a  new  trial  in  an  action  of  ejectment  {Bogers  agt 
Wing,  5  How.  60;  and  see  Lang  agt  Bopk^  1  Duer,  *101.)  The  Statute  (Sd  volume, 
tih  ed,  p.  596),  authorizing  the  vacating  of  the  judgment  and  »  new  trial  in  eject- 
ment does  not  apply  to  ejectment  for  non-payment  of  rent,  as  the  latter  is  but »  sub- 
stitute for  a  re'Cniry,  which  is  always  ^noZL  Especially  is  it  not  applicable  to  such 
an  action,  wllere  the  judgment  is  rendered  upon  demurrtr.  and  no  leave  to  answer 
over  and  go  to  trial  on  the  fact  is  claimed  or  asked  on  the  motion.  {CliriaHe  agt 
Bhomingdale,  18  How.  12.)  An  order  of  the  supreme  court,  vacating  a  judgment 
in  an  action  to  recover  the  possession  of  land,  and  granting  a  new  trial  upon  pay- 
ment of  such  judgment,  under  the  provisions  (2  B.  S.  309)  respecting  new  trials  in 
ejectment,  is  not  the  subject  of  appeal  to  this  court  {Evans  agt.  MiUard,  16  K  T, 
B.  619.) 

Recovery  off  dower*-— An  agreement  made  during  coverture,  between  a 
husband,  his  wife,  and  a  trustee  of  the  latter,  that  in  consideration  of  her  enjoying 
separately  and  absolutely  controlling  her  separate  property,  shd  would  rdinqui^ 
her  dower  in  his  lands,  is  invalid,  and  cannot  be  enforced  against  her  in  an  action 
for  her  dower.  In  a  complaint  under  the  Code,  asking  to  have  dower  set  off  and 
admeasured,  it  was  held  that  it  might  be  regarded  as  a  substitute  for  the  former  pe- 
tition for  admeasurement,  or  the  former  bill  in  equity ;  and  thus  it  was  no  objection 
that  the  defendant,  who  was  seized,  was  not  in  the  actual  possession  of  the  lands, 
or  that  six  months  had  not  elapsed  since  the  death  of  the  husband.  {Ibicntend 
agt.  Jbvmsend,  2  Sand.  Yll.) 

ITIien  parol  a^nreement  does  not  affffect  title  to  lands*— 

A.,  being  in  possession  of  nine  acres  of  land  adjoining  a  certain  ditdi  on  the  north, 
and  also  of  land  on  the  south  side,  he  and  his  grantors  having  had  such  possession 
on  both  sides  of  the  ditch,  under  claim  of  title  by  deed,  for  more  than  twenty  years, 
made  a  parol  agreement  with  B.,  who  claimed  title  to  the  nine  acres,  that  the  ditch 
should  constitute  the  division  line  between  them,  and  B.  thereupon  entered  into  and 
for  five  years  kept  poaaesnon  of  the  nine  acres ;  Jidd,  tisat  such  agreement  did 
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not,  of  itself,  affect  the  trae  title  to  the  prelmsee,  tod  that  A.  oould  reooyer  the  pot • 
lession.    {Tarry  agt.  ChandUr,  16  K  7.  R  364.) 

Action  to  recover  poMeMlon  of  lands  by  purchaser 
under  order  of  sale  from  surrf^sate*-— In  an  action  to  reoover  poa- 
session  of  lands,  claimed  by  the  plaintiff  aa  purchaser  at  a  sale  made  by  an  adminis- 
trator, under  a  surrogate's  order  directing  a  sale  for  the  payment  of  the  debts  of  tho 
deceased,  which  action  was  pending  at  the  time  of  the  passage  of  the  act  of  March 
23,  1860,  for  the  protection  of  purchasers  at  sales  made  by  order  of  surrogates,  the 
plaintiff,  for  the  purpose  of  showing  that  the  surrogate  had  acquired  jurisdiction  of 
the  parties  to  be  sJETected  by  the  sale^  produced  ibe  affidavit  of  publicauon  in  the 
state  paper  for  six  weeks,  oommendDg  on  the  20th  March,  1849,  of  the  surrogate's 
order  to  show  cause  why  a  sale  should  not  be  ordered,  the  order  itself  having  been 
made  on  the  22d  March,  1849 ;  ?ietd,  that  the  order  could  not  bo  published  until 
made  by  the  surrogate,  and  that  tho  most  the  affidavit  tended  to  prove  was  a  publi- 
cation of  the  order  for  five  weeks.  The  order  of  sale  recited  that  it  was  made  upon 
proof  of  due  publication  of  the  order  to  show  cause.  Such  redtal  is  no  more  than  a 
statement,  by  the  surrogate,  that  he  had  acquired  jurisdiction,  and  is  of  no  effect,  not 
showing  an  adjudication  that  he  found  from  the  evidence  the  facts  upon  which  his 
jurisdiction  depended.  It  Siems,  that  evidence  that  the  debt,  for  the  payment  of 
which  the  application  to  sell  the  land  was  made,  was  fictitious  and  fraudulent,  and 
that  the  plaintiff,  when  he  purchased,  knew  the  fact,  is  inadmissible  to  impeach  his 
title,  without  proving,  further,  that  the  administrator  knew  that  the  debt  was  ficti- 
tious, and  that  the  plaintiff  conspired  with  him  to  subject  the  land  to  sale  fraudu- 
lently. Per  BowEX,  J.  Jt  nleo  seema^  that  a  petition,  praying  for  a  sale  of  the  land 
to  pay  the  debts  of  a  decedent  and  not  asking  for  authority  to  lease  or  mortgage, 
gives  jurisdiction  to  the  surrogate  to  inquire  whether  the  necessary  money  can  be 
procured  by  lease  or  mortgage  advantageously  to  the  estate,  and  upon  his  determin- 
ing in  the  negative,  to  order  a  sale.  Per  Bowek,  J.  Il  SMfiu,  that  a  communica- 
tion made  by  a  client  to  an  attorney's  clerk,  in  giving  him  instructions  in  regard  to 
a  suit  which  the  attorney  is  prosecuting  for  such  client,  is  privileged  in  the  same 
manner  as  if  made  to  the  attoraey  in  person.  Per  Bowek,  J.  {Sibky  agt  Waffle^ 
16  jy.  r.R  180.) 

Action  to  recover  possession  off  lands  conireyed  to  hus- 
iMind  and  wife. — Where  land  is  conveyed  to  husband  and  wife,  they  do  not 
take  as  joint  tenants  or  as  tenants  in  common ;  both  are  seized  of  the  entirety ;  nei- 
ther of  them  can  dispose  of  any  part  without  the  assent  of  the  other,  and  the  whole 
goes  to  the  survivor ;  and  the  effect  is  the  same  wheliier  the  land  be  limited  to  the 
two  during  their  joint  lives,  with  remainder  to  the  survivor  during  his  or  her  life,  or 
to  the  two  and  their  representatives  during  the  life  of  the  survivor.  A.  and  his 
wife  conveyed  lands  to  their  son,  the  defendant,  who,  in  consideration  of  such  con- 
veyance, demised  the  same  premises  to  A.  and  his  wife  during  their  natural  lives 
and  the  life  of  the  longest  liver  of  them,  free  of  rent  Afterwards,  the  defendant 
went  into  possession  of  the  lands,  under  a  verbal  agreement  with  A.  and  his  wife  to 
support  them  and  to  receive  tho  profits  of  the  lands  over  what  should  be  necessary 
for  such  support  A.  died  during  the  continuance  of  this  agreement.  In  a  suit  be- 
tween his  widow  (the  plaintiff)  and  the  defendant  for  the  possession  of  the  lands ; 
heldj  that  plaintiff  was  entitled  to  recover.  The  defendant's  interest  in  the  lands, 
under  the  verbal  agreement,  termmated  on  the  death  of  A.,  as  that  agreement  con- 
ferred no  right  which  could  affect  the  estate  of  the  plaintiff  as  survivor  of  her  hus- 
band ;  and  therrfore  hdd^  that  the  defendant,  on  holding  over  after  t!he  death  of  A., 
and  without  the  plaintifi^s  consent,  became  a  trespasser  under  1  B.  S.  749,  §  7,  and 
was  not  entitled  to  notice  to  quit    {Jbrrey  agt.  Ibrrey,  UK  Z  R  430.; 
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TITLE  IIV. 

PB0VI8I0NB  RELATING  TO  SXISTIlfG  SUITS. 

Section  466.  Appeal  from  order  at  a  special  ierm^  on  zutnunary 

application,  after  judgment 

457.  Writ  of  error  in  all  cases  abolished.    Appeal  sulr 

stituted. 

458.  JExeeiUion  when  isnuible  on  a  judrpmeni  docketed  he- 

fore  July  1, 1848. 

459.  Proceeding  by  rehearing  abrogated. 

460.  Appeals  from  filial  decrees,  by  a  single  jtJtdgtj  in  sur 

preme  court,  in  suits  in  equity  pending  an  July  1> 
1847,  xahen  to  be  taken. 

461.  Issues  of  fad  in  courdy  court  or  common  pleas  be- 

fore July  1,  1848,  hxno  tried, 

§  456.  Appeal  from  order  at  a  special  term,  on  summary  appli- 
cation,  after  judgment. 

The  appeal,  mentioned  in  section  9,  of  the  act  to  facilitate  the 
determination  of  existing  suits  in  the  courts  of  this  state,  may 
also  be  taken,  from  an  order,  made  at  a  special  term,  on  a  sum- 
mary application  in  an  action  after  judgment,  when  such  order 
involves  the  merits  of  the  application,  or  some  part  thereo£ 

§  457.  Writ  of  error  in  all  cases  abolished.  Appeal  substUxded, 
No  \rril  of  error  shall  be  hereafter  issued,  in  any  case  what- 
ever. Wherever  a  right  now  exists  to  have  a  review  of  a  judg- 
ment rendered,  or  order  or  decree  made  before  the  first  dav  of 
July,  1848,  such  review  can  only  be  had  upon  an  appeal  taken 
in  the  manner  provided  by  this  act,  and  all  appeals  heretofore 
taken  from  such  judgments,  orders,  or  decrees  uuder  the  provis- 
ions of  the  Code  of  Procedure,  which  are  still  pending  in  an  ap- 
pellate court,  and  not  dismissed,  shall  be  valid  and  effectual- 
But  this  section  shall  not  extend  the  right  of  review,  to  any  case 
or  question  to  which  it  does  not  now  extend,  nor  tlie  time  for 
appealing,  nor  shall  it  apply  to  a  case  where  a  writ  of  error  has 
been  already  issued. 

§  458.  Execution  when  issuable  on  a  judgment  docketed  before 
July  1,  1848. 
An  execution  may  be  issued  without  leave  of  the  court  upon 
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a  judgment  docketed  before  the  first  day  of  July,  1848,  or  now 
or  hereafter  to  be  rendered  in  an  action  pending  on  that  day,  at 
any  time  within  five  years  after  the  rendering  of  the  judgment. 

§  459.  Proceeding  by  rehearing  abrogated. 
The  provisions  of  this  act  apply  to  future  proceedings  in  actions 
or  suits  heretofore  commenced  and  now  pending  as  follows: 

1.  If  there  have  been  no  pleading  therein,  to  the  pleadings 
and  all  subsequent  proceedings. 

2.  When  there  is  an  issue  of  law  or  of  fact,  or  any  other 
question  of  fact  to  be  tried,  to  the  trial  and  all  subsequent  pro- 
ceedings. 

8.  After  a  judgment  or  order,  to  the  proceedings  to  enforce, 
vacate,  modify  or  reverse  it,  including  the  costs  of  an  appeal. 
Whenever  the  judges  of  the  supreme  court  in  any  district  find 
that  the  court,  at  any  term  or  circuit,  has  not  been,  or  will  not 
be  able  to  dispose  of  all  the  cases  upon  the  calendar,  they  may 
request  the  governor  to  assign  other  judges,  and,  if  necessary, 
appoint  extraordinary  terms  and  circuits  for  the  purpose  of  dis- 
posing of  such  cases.  The  governor  may  thereupon  make  such 
assignment,  and  the  judges  assigned  must  hold  the  courts  ac- 
cordingly. 

When  court  of  appeals  may  rewlevir  on  qnestions  of  fact 
or  off  laiir. — Where  a  salt  oommenced  in  the  late  court  of  chancery  was  pending 
in  the  supreme  court  when  the  Code  of  Procedure  took  effect,  and  was  heard  at  a 
special  term  on  pleadings  and  proofs  in  April,  1850,  and  reheard  by  the  same  court 
al  a  general  term  in  May,  1851,  pursuant  to  an  order  for  that  purpose ;  on  appeal, 
held,  that  the  cause  was  reviewable  in  this  court  upon  the  whole  evidence,  without 
there  being  a  statement  of  the  facts  found  by  the  supreme  court,  or  any  exception 
to  its  decision.  In  such  a  case,  this  court  hafl  authority  to  reverse  the  decision  of 
the  court  below  on  a  question  of  fact.  But  where,  in  a  suit  at  law  or  in  equity  com- 
menced prior  to  the  enactment  of  the  Code  of  Procedure,  the  trial  is  had  afler  the 
act  of  July  10,  1851,  took:  effect,  {Laws  of  1851,  pp.  876,  903,  §  459,)  the  review  in 
this  court  is  confined  to  questions  of  law.  (Dunham  agt.  Waikini^  2  £em,  556.) 
Upon  a  motion  for  a  new  trial,  on  a  case  settled  after  the  Code  of  1851  went  into 
effect,  in  a  suit  oommenced  previously,  section  459  of  that  Code  applies;  and  if  the 
justice  trying  the  cause  grants  an  order,  under  section  265,  directing  the  motion  to 
be  heard  in  the  first  instance  at  a  general  term,  the  motion  is  properly  before  the 
general  term  under  that  order;  and  the  court  haa  power  to  decide  the  questions  of 
law,  as  well  as  those  of  fad,  presented  by  the  case.  {FsUowt  agt  Emperor,  13  Barb» 
92.)  Where  there  was  an  issue  of  law  or  of  fact  to  be  tried  in  a  cause  pending  when 
the  Code  took  effect,  an  amendment  cf  the  eomplaini  by  increasing  the  amount  of 
damages  after  the  trial,  comes  within  and  is  authorised  by  section  459.  {Davis  agt. 
&nWi,  14  How.  187 ;  tee  Reynolds  agt  Davit,  5  Dwer,  611 ;  FOch  agt.  Lioingsion,  4 
Sand.  712.) 

§  460.  Appeals  from  final  decrees^  by  a  single  judge^  in  supreme 

court^  i7i  suits  in  equity  pending  on  July  1,  1847,  when  to  be  taken. 

An  appeal  may  be  taken  from  any  final  decree  entered  upon 
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the  direction  of  a  single  jndgei  in  any  suit  in  equity  pending  in 
the  supreme  court,  on  the  first  day  of  July,  one  thousand  eight 
hundred  and  forty-seven,  at  any  time  before  the  first  day  of 
November,  one  thousand  eight  hundred  and  fifty-two.  But  this 
provision  shall  not  apply  to  cases  where  a  rehearing  has  already 
been  had  or  ordered,  or  to  the  case  of  a  decree  entered  before 
the  passage  of  this  act,  and  to  review  which  no  attempt  in  good 
faith  has  been,  or  shall  have  been,  made  within  thirty  days  after 
notice  of  the  entry  of  such  decree.  Such  appeal  shall  be  taken 
in  the  manner  provided  in  sections  three  hundred  and  twenty- 
seven  and  three  hundred  and  forty-eight. 

In  all  coses  of  appeal  to  the  court  of  appeals,  in  actions  which 
were  originally  commenced  in  the  late  court  of  chancery  of  this 
state,  the  court  of  appeals  shall  review  the  cause  upon  the  facts 
and  the  law,  without  any  statement  or  specification  of  facts  found, 
or  any  exception  taken,  at  the  trial  of  any  or  either  of  them. 
And  it  shall  be,  and  is  hereby  declared  to  be  the  duty  of  the 
court  of  appeals,  in  any  and  all  such  cases,  to  review  the  whole 
matter  upon  the  evidence  as  well  as  the  law. 

The  amendment  in  1858  to  thia  section  consisted  in  adding  the  last  paragraph, 
and  substituting  **  provision"  for  *' section"  in  the  sixth  line  from  the  beginning. 

§  461.  Issues  of/act  in  county  court  or  common  pleas^  before  July 
1,  1848,  how  tried. 

An  issuc.of  fact  joined  in  a  county  court,  or  court  of  common 
pleas,  before  the  first  day  of  July,  one  thousand  eight  hundred 
and  forty-eight,  or  then  pending  in  that  court  on  appeal,  shall  be 
tried  by  a  jury,  unless  the  parties  otherwise  agree. 
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TITLE    XV. 

GENERAL    PBOVISIOKS. 

Section  462.  Definition  of  ^^  recU property J^ 

463.  Definition  of  ^^  personal  property, ^^ 

464.  Definition  of  ^^ property. ^^ 

465.  Definition  of  "  district.^ 

466.  Definition  of  "  cZerifc." 

467.  Htde  of  strict  construction  of  statutes  inapplicable  to 

this  act, 

468.  Statutory  provisions  inconsistent  tvith  this  act  re- 

pealed. 
469.'  Bides  and  practice  inconsistent  toi^  ihis  act  ahro- 
gaied. 

470.  Judges  of  supreme  court  to  make  general  rules. 

47 1 .  This  act  not  to  affect  certain  proceedings  and  statutory 

provisions* 

472.  Certain  parts  of  revised  and  other  statutes  not  re* 

pealed. 

473.  This  act,  when  to  take  effect 

%  462.  Definition  of  ^^  real  property." 

The  words  "real  property,"  as  used  in  this  act,  are  co-exten- 
sive with  landS)  tenex^ents  and  hereditaments. 

§  468.  Definition  of  "personal  prqperty.'^^ 
The  words  "  personal  property,"  as  used  in  this  act,  include 
money,  goods,  chattels,  things  in  action,  and  evidences  of  debt. 

See  Coddington  agt  CHJhaij  5  Duer^  72 ;  Bamom  agt  Miner,  3  Sand.  692. 

§464.  Definition  of  " property." 

The  word  **  property,"  as  used  in  this  act,  includes  prpperty 
real  and  personal. 

See  Coddington  agt  OUbertj  6  Dtter,  72;  Bansom  tgt  Miner,  3  Sand,  692. 

§465.  Definition  of  "  district." 

The  word  "  district,"  as  used  in  this  act,  signifies  judicial  dis* 
trict)  except  when  otherwise  specified^ 

§  466.  Definition  of  «  clerk." 

The  word  "  clerk,"  as  used  in  this  act,  signifies  the  clerk  of 

45 
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the  cotirt  where  the  aotion  is  pending,  and  in  the  sapieme  oonrt, 
the  clerk  of  the  county  mentioned  in  the  title  of  the  complaint, 
or  in  another  oonnty  to  which  the  court  may  hare  changed  the 

place  of  trial  unlen  otherwise  specified. 

Poiren  of  a  depvty  clerk.— An  official  statute  oertiilQate  of  a  oopj 
of  a  pap«f  or  doeoment^  signoa  bj  a  dtgmiy  clerk,  without  statiiig  or  appearing  that 
the  deri  wm$  altetU,  ia  ralid.  The  legal  presumption  is,  that  t^  depatj  has  done 
his  duty,  and  that  the  elsffk  was  absent  when  the  eertiflcate  was  rigned.  {Imbom 
agt.  IhatteeB  BofMd  Ohmnk,  Oemm,  4  Bow,  363.)  The  coimtj  dark,  in  certifying 
to  a  eommisBoner's  signature  and  autbori^,  acta  ministeriaUj,  and  the  act  maj  be 
performed  bj  deputy,    {l^kh  agt  Xmwi^^Ion,  S  Sdd.  42S.) 

§467.  Euleo/siriete(}nstruetionoJ tiatuieainappl^ 
The  rule  of  oommon  law,  that  statutes  in  derogation  of  that  law 
are  to  be  strictly  constraed,  has  no  application  to  this  act 

§  468.  Statutory  pravisiona  inconsistent  wUk  this  act  repealeoL 
All  statutory  provisions  inconsistent  with  this  act  are  re- 
pealed ;  but  this  repeal  shall  not  leviye  a  statute  or  law  which 
may  have  been  repealed  or  abolished  by  the  provisions  hereby 
repealed.  And  all  rights  of  action  given  or  secured  by  existing 
laws,  may  be  prosecuted  in  the  manner  provided  by  this  act 
If  a  case  shall  arise  in  which  an  action  for  the  enforcement  or 
protection  of  a  right,  or  the  redress  or  prevention  of  a  wrong, 
cannot  be  had  under  this  act,  the  practice  heretofore  in  use  may 
be  adopted  so  fiir  as  may  be  necessary  to  prevent  a  fidlure  of 
justice. 

ConstrvcUon  of  this  section.-— The  prorisioDs  for  re?lewing  a  report 
of  referees,  by  a  rehearing,  under  section  372  of  the  Code  of  1849,  is  npeakd  bj  the 
Code  (or  act)  of  1861.  And  this  repeal  applies  to  pending  and  in<dioate  proceed- 
ings ;  tbat  is,  to  actions  commenced  before  the  passage  of  the  act  of  1851,  and  in 
progress  for  a  rehearing  at  tbe  time  of  its  paasage.  There  is  no  saTing  dense  in  the 
act,  and  it  sweeps  away  everything  except  a  vested  rif^t,  snob  as  a  judgment 
Where  judgment  has  been  entered,  and  the  right  to  appeal  has  been  loet  (by  pro- 
ceedings instituted  for  a  rehearingX  the  court  has  no  power  to  grant  any  rdief  under 
the  provisions  of  section  468  of  the  Code.  But  the  party  seeing  relief  in  such  a 
case  should  be  allowed  a  motion  to  set  aside  the  judgment  with  a  view  to  ita  being 
entered  anew,  in  order  to  have  an  opportunity  to  bring  an  appeal.  {Chiareh  agt 
Rhodes^  6  Bow.  281.)  A  judgment  creditor  whose  executioti  was  ianied  and  re- 
turned unsatisfied  before  the  Code  of  Procedure,  may,  without  first  obtaining  leave 
of  the  court  in  which  the  judgment  was  recovered,  proceed  against  his  debtor  by  a 
complaiDt  in  the  nature  of  a  creditor's  bill.  {Quick  agt  Keder,  2  Sand  S31.)  An 
action  in  the  nature  of  the  former  creditor's  suit,  may  be  maintained,  where  an  exe- 
cution waa  issued  and  returned  unsatisfied  before  July  1,  1848,  when  the  Code  of 
Procedure  took  eflTeot  8udi  a  suit  is  not  sn  action  on  the  judgment,  within  the 
meaning  of  the  prohibition  in  the  Code.  {Dunham  agt  Ntekolfon,  2  Sand  636 ;  sm 
Tbwnsend  agt  Towuend,  2  Sand.  711.)  All  tbe  general  provisions  of  tbe  Revised 
Statutes  renting  to  actions  concerning  real  estate,  where  no  specific  inconsistent 
provision  is  made  in  the  Code  on  the  same  subject,  remain  in  force,  and  are  to  be 
applied  and  adapted  to  actions  under  the  Code.    Whenever  the  Code  defines  or  de- 
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clares  a  right,  or  provides  a  remedy,  such  proyisioa  must  prevail,  and  repeal  any 
and  every  inconsistent  provision  in  the  Revised  Statutes.  (St.  John  agt.  Pierce, 
22  Barb,  862.)  The  144th  section  of  title  4,  chapter  2  of  part  8d  of  the  Revised 
Statutes,  requiring  executions  issued  by  justices  of  the  peace  to  be  made  return- 
able in  ninety  days  when  the  judgpnent  exceeds  $26,  and  in  all  other  cases  in 
thirty  days,  is  repealed  by  section  468  of  the  Code.  Executions  issued  by  justices 
of  the  peace,  as  well  as  Uiose  issued  by  courts  of  record,  are  now  required  to  be 
made  returnable  in  sixty  days.  Section  145  of  the  same  title  of  tne  Revised 
Statutes,  providing  that  executions  issued  by  justices  of  the  peace  may  be  renewed 
for  ninety  days,  on  judgments  for  more  than  $26,  and  for  thirty  days  in  all  other 
cases,  and  no  longer^  is  not  repealed  by  the  Code,  but  is  still  in  full  force,  govern- 
ing executions  issued  under  the  Code.    (Bander  agt.  Burle^f,  16  Barb,  60^ 

§  469.  JSules  and  practice  inconsistent  with  this  act  ahrogaied. 

The  present  rales  and  practice  of  the  courts,  in  civil  actions^ 
inconsistent  with  this  act,  are  abrogated ;  but  where  consistent 
with  this  act,  they  shall  continue  in  force,  subject  to  the  power 
of  the  respective  courts  to  relax,  modify,  or  alter  the  same. 

Construction  given  to  tliis  8ection.-~/il  8eem»  that  the  principles 
of  the  former  practice  as  to  affidavits  to  hold  to  bail,  showing  cause  of  action  and 
counter  affidavits,  remain  the  same  under  the  Code  as  formerly.  (Martin  agt. 
Vcmderlip,  3  Hovo,  265.)  In  all  actions  where  the  plaintiff  diwontinuea,  he  must 
enter  an  order  to  that  effect  with  the  clerk.  The  Code  has  not  changed  or  super- 
seded the  former  practice  in  this  respect,  but  has  by  section  469  preserved  it. 
(AverUl  agt.  Patterson,  10  ffow,  86 ;  and  see,  to  the  same  effect,  Svoart  agt.  Borst, 
VI  Mow,  69.)  Section  469  of  the  Code  continues  in  force  the  practice  of  the 
courts,  where  that  practice  was  not  inconsistent  with  the  provisions  of  the  Code ; 
under  this  provision,  I  think  the  former  practice  of  the  court  for  the  correction  of 
errors  must  govern  where  neither  the  rules  of  this  court  nor  the  provisions  of  the 
Code  are  inconsistent  therewith.  Per  Johxson,  J.  (Haetings  agt.  McKinley,  8 
Hwi,  176,  court  of  appeals.^  An  old  declaration  in  debt  for  the  penalty,  a  cog- 
novit for  that  debt,  and  a  judgment  for  the  penalty  of  the  debt,  are  now  all  un- 
authorized. Section  469  of  the  Code  saves  the  old  rules  and  practice  of  the  court, 
when  consistent  with  the  act ;  but  the  pleadings  are  neither  parts  of  the  rules 
nor  of  the  practice.  (Alien  agt.  Smillie,  12  Mow,  166 ;  see  Palmer  agt.  Palmer, 
13  How,  863;  Bank  of  Genesee  agt  Patchin  Bank,  3  Mem.  809.) 

§  470.  Judges  of  supreme  court  to  make  general  i^les. 

The  judges  of  the  supreme  court,  of  the  superior  court  of  the 
city  of  New-York,  and  of  the  court  of  common  pleas  for  the 
city  and  county  of  New-Tork,  shall  meet  in  general  session  at 
the  capitol  in  the  city  of  Albany,  on  the  first  Wednesday  in 
August,  one  thousand  eight  hundred  and  fifty-two,  and  every 
two  years  thereafter,  and  at  such  sessions  shall  revise  their  gene- 
ral rules  and  make  such  amendments  thereto,  and  such  further 
rules  not  inconsistent  with  this  Code,  as  may  be  necessary  to 
carry  it  into  full  effect.  The  rules  so  made  shall  govern  the 
supreme  court,  the  superior  court  of  the  city  of  New-York,  the 
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court  of  common  pleas  for  the  city  and  connty  of  New-York, 
and  the  county  courts,  so  far  as  the  same  may  be  applicable. 


The  several  jHdicial  disfrtcts  no  poorer  to  niaRe 

The  supreme  court,  in  the  sevenJ  judicUI  districts  of  the  state,  has  no  power  to 
make  general  rales.  That  power  is,  by  section  470  of  the  Code,  expressly  given 
to  the  convocation  of  judges  therein  mentioned,  who  are  to  meet  every  two  years 
for  that  purpose.    {Matter  of  opening  Btnoery,  JV.  Z,  19  Barb.  688.) 

§  471.  7%i8  act  not  to  affect^  certain  proceedings  and  eUUU" 
(cry  provieione.    {Amendment  of  1862  in  italics.) 

Until  the  legislature  shall  otherwise  provide,  the  second  part 
*of  this  act  shall  not  affect  proceedings  uponnnandamus,  or  pro- 
hibition ;  nor  appeals  from  surrogates'  courts ;  except  that  the 
costs  on  such  appeal  shaU  he  regulated  and  allowed  in  the  manr 
ner  provided  in  section  three  htmdred  and  eighteen  of  this  ac^; 
nor  any  special  statutory  remedy  not  heretofore  obtained  by 
action ;  nor  any  existing  statutory  provisions  relating  to  actions, 
not  inconsistent  with  this  act,  and  in  substance  applicable  to 
the  actions  hereby  provided;  nor  any  proceedings  provided 
for  by  chapter  five  of  the  second  part  of  the  Bevised  Statutes, 
or  by  the  sixth  and  eighth  titles  of  chapter  five  of  the  third 
part  of  those  statutes,  or  by  chapter  eight  of  the  same  part,  ex- 
cluding the  second  and  twelfth  titles  thereof,  or  by  the  first 
title  of  chapter  nine  of  the  same  part ;  except  that  when,  in 
consequence  of  any  such  proceeding,  a  civil  action  shall  be 
brought,  such  action  shall  be  conducted  in  conformity  to  this 
act ;  and  except,  also,  that  where  any  particular  provision  of 
the  titles  and  chapters  enumerated  in  this  section  shall  be 
plainly  inconsistent  with  this  act,  such  provision  shall  be 
deemed  repealed. 

modilled  by  the  latrs  of  1S55.— Section  471  is  modified  bv  chapter 
202  of  the  Laws  of  1865,  which  said  cliapter  is  as  fcfllows :  §  1.  All  the  pro- 
visions  of  the  Ck)de  of  Prooedare  are  hereby  applied  to  all  recogmsances  forfeited 
in  any  court  of  general  session  of  the  peace,  or  of  oyer  and  terminer,  in  any  of  the 
counties  of  this  stata  g  2.  All  laws  or  parts  of  laws,  or  provisions  of  statates,  in 
anywise  conflicting  with  snch  application  of  the  provisions  of  the  Code  of  Pro- 
cedure to  the  said  forfeited  recognizances,  are  hereby  repealed.  §  8.  In  no  case 
whatsoever,  upon  proceedings  upon  forfeited  recognizances,  shidl  any  fees  or  costs 
whatsoever  be  chargeable  to  the  mayor,  commonalty,  aldermen  or  supervisors  of 
the  city  and  county  of  New-York,  by  the  officer  prosecuting  the  same.  (8  R.  S., 
6  ed.j  686,  nioU\  it^  F6opU  agt.  Chmpton,  I  Duer,  612;  2  Sand,  724.) 

Svuniary  proceeding  to  recover  poMe«8f  on  of  land.— 

In  a  case  of  summary  proceedings  to  recover  possession  of  land,  {art.  2,  cA.  8,  2  R, 
S.  612,)  before  a  county  judge,  the  Judge  has  no  authority  to  try  the  issue  with* 
out  a  jury.    Fer  McCoun,  J.    The  Code  (§471)  exempts  such  proceedings  from  its 
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operation,  and  the  waiyer  of  trial  by  jury,  under  the  Code,  (§  268,)  has  no  applica- 
tiun  to  cases  of  this  kind.    (Benjamin  agt.  Jknjamiriy  1  Seld.  383.) 

Pleadings  In  actions  by  and  against  corporations.— The 

provision  of  the  Revised  Statutes  (2  R.  S.  458,  §  3)  dispensini^  with  proof  of  the 
existence  of  corporations  in  actions  by  them,  unless  the  defendant  pleads  that  tiie 
plaintiff  is  not  a  corporation,  is  not  abolished  by  the  Code  of  Procedure ;  and  hence, 
where  the  answer  merely  denies  the  allegations  of  the  complaint  in  which  the  plain- 
tiff is  described  as  a  corporation  created  under  the  laws  of  this  state,  it  is  not  neces- 
sary to  prove  that  the  plaintiff  was  duly  incorporated.  Per  Dbnio,  J.  {Bank  of 
Omesee  agt.  Paichin  Bank^  3  Kern,  309.)  Resort  must  still  be  had,  against  corpora- 
tions in  proceedings  supplementary  te  execution,  to  tho  remedies  prescribed  by  the 
Revised  Statutes  against  corporations,  (2  R,  S.  463,)  which  are  still  in  force — being 
preserved  by  section  471  of  the  Code.  (Hinds  agt.  Canandaigwi  and  Niagara  FaU$ 
RR.  Co.,  10  How,  487;  id.  643;  2  Duer,  632.) 

Pleadings  In  actions  of  ejectment. — ^Whenever  the  Code  defines 
and  declares  a  right,  or  provides  a  remedy,  such  provision  must  prevail  and  repeal 
any  and  every  inconsistent  provision  in  the  Revised  Statutes.  The  section  of  the 
Revised  Statutes,  declaring  that  the  declaration  in  ejectment  may  contain  several 
counts,  and  that  several  parties  may  be  named  as  plaintiffs,  jointly,  in  one  count, 
and  separately,  in  others,  relates  merely  to  the  remedy,  and  is  therefore  repealed  by 
the  Code,  as  being  inconsistent  with  its  provisions  respecting  the  parties  lo  actions, 
the  form  of  actions,  and  with  the  whole  scope  of  the  CcKle.  Welles,  J.,  dis- 
sented. (SL  John  agt.  Pierce,  22  Barb.  362  ;  see  Ibwnsend  agt  Fmnsend,  2  Sand.  711.) 

Actions  against  foreign  corporations. — ^The  provisions  of  the 
Revised  Statutes,  authorizing  suits  against  foreign  corporations,  as  amended  in 
1849,  are  not  repealed  by  the  Code.  Under  the  Code,  a  suit  may  be  brought 
against  a  foreign  corporation,  it  seems,  without  an  application  in  writing,  or  affl> 
davit,  or  attachment.  (Bank  of  Commerce  agt  Rutkmd  and  WashingUm  RR  Co., 
10  How.  1.) 

§  472.  Certain  parts  of  revised  and  other  statutes  I'Ot  repealed. 

Nothing  in  this  axjt  contained  shall  be  taken  to  repeal  section 
23  of  article  2  of  title  5  of  chapter  6,  part  8d  of  the  Revised 
Statutes,  or  to  repeal  an  act  to  extend  the  exemption  of  house- 
hold furniture  and  working  tools  from  distress  for  rent  and  sale 
under  execution,  passed  April  11,  1842. 

§  473.  This  act,  when  to  take  effeeU 

This  act  shall  take  eflfect  on  the  first  day  of  July,  184S  ;  ex- 
cept that  sections  22,  23,  24  and  25  shall  take  effect  immediately. 
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ADOPTED  MAY  25, 1849, 


WITH  THE  AiaSNDMENTS  UP  TO  JUNE,  1859. 


BULE  I. 

Return  to  appeal — Whsa  the  appeal  is  from  a  jadgment,  the  return  of  the 
derk  of  the  court  below  shall  couBist  of  oertified  copies  of  the  notice  of  appeal  and 
the  judgment  rolL  When  the  appeal  is  from  such  an  order  as  is  meDtioned  in  the 
eleventh  section  of  the  Ck>de  of  Prooedure,  the  return  shall  consist  of  certified  copies 
of  the  notice  of  appeal,  the  order  appealed  from,  and  the  papers  on  which  tlie  court 
below  acted  in  making  the  order. 

BULB  n. 

I^ing  return  and  notice. — The  appellant  shall  cause  the  proper  return  to  be 
made  and  filed  with-the  clerk  of  this  court,  within  twenty  days  after  the  appeal  shall 
be  perfected.  If  he  ful  to  do  so,  the  respondent  may,  hj  notice  in  writing,  require 
such  return  to  be  filed  within  ten  days  after  service  of  the  notice,  and  if  the  return 
be  not  filed  in  pursuance  of  such  notice,  the  appellant  shall  be  deemed  to  have 
waived  the  appeal;  and  on  an  affidavit  proving  when  the  appeal  was  perfected,  and 
the  service  of  such  notice,  and  a  certificate  of  the  clerk  that  no  return  has  been 
filed,  the  respondent  may  enter  an  order  with  the  derk  dismissing  the  appeal  for 
want  of  prosecution,  with  costs ;  and  the  oourt  below  may  thereupon  proceed  as 
though  there  had  been  no  appeal. 

When  defaults  -will  be  relieved— extension  of  time,  Ac. 

Unless  the  respondents  can  show  some  delay  or  inconvenience  in  not  making  the 
return  in  pnrsnance  of  rule  2,  or  not  serving  the  eases  as  required  by  rule  7,  the  de- 
fiiults  taken  under  those  rules  should  be  relieved  against  upon  terms,  in  all  cases 
where  it  appears  that  the  appeals  are  brought  in  good  faith.  ( Waterman  agt.  Whii- 
ney,  1  How,  407,  oowri  of  appeals,)    Where  the  appellant  is  required,  under  the  sec- 
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Olid  rule  of  this  court,  to  CAuie  the  return  to  be  filed,  lie  muit  see  to  it  «t  his  peril 
that  the  return  is  actually  filed  in  due  time,  or  procure  an  ezteoaion  of  the  time. 
An  appeal,  regularly  dismissed  for  want  of  a  return,  will  not  be  re-instated  without 
the  appellant  establishes  a  dear  case  of  diligence  on  his  part,  and  shows  that  the 
inexcusable  defiralt  of  the  cleik  or  an  unavoidable  accident  has  prevented  the  filing 
of  the  return  or  the  extension  of  the  time  to  file  it  (Sjpoon  agt  Fmnm^  16  X.  K 
R  620.) 

When  a  retan  not  made  In  Umey  ^pralwe4.^Where  the  re- 
spondent has  omitted  to  avail  himself  of  the  neglect  of  the  appeUant  in  procuring 
the  ritwm  of  the  derk  within  twenty  days  sAer  the  iHK^^  '^'^■^  perfected,  until  after 
the  return  has  been  made,  and  has,  after  the  filing  of  the  retuni,  noticed  the  cause 
for  ar^ment,  the  objection  that  the  return  was  not  made  in  time  is  waivedL  An 
objection  that  the  return  does  not  contain  a  copy  of  the  notice  of  appeal,  and  also 
that  the  printed  copiss  of  tiie  case  served  do  not  contain  a  copy  of  the  notice  of  ap- 
peal, or  a  copy  of  the  certiflcato  of  the  deik  of  the  court  below,  that  the  papers  re- 
turned by  him  are  correct  copies  of  the  judgment  rdl,  Aa,  are  omisnons  which  this 
court  wiU,  on  motion,  allow  the  appeUant  to  supply,  without  dismisring  the  appeal. 
{Beedur  agt  Ckmradl,  11  Bbw.  181,  eowri  of  ofpeais,) 

BULB  IIL 

Order  Jbr  Jmriktr  fnelHm.— If  the  return  made  by  the  deik  of  the  court  below 
shall  be  defective,  either  par^  may,  on  an  affidavit  spediying  the  defocti  apply  to  one 
of  the  jildges  of  this  court  Ibr  ai\  order  that  the  deck  make  a  Ihrther  return 
without  delay. 

BULK  IT. 

Attomeifi  amd  gnardiama, — ^The  attorneys  and  guardiaiis  ad  Uitm  of  the  respective 
parties  in  the  court  bdow  shall  be  deemed  the  attorneys  and  guardians  of  the  same 
parties  respectively  in  this  ooort^  until  others  shall  be  retained  or  appointed,  and 
notice  thereof  shall  be  lerved  on  the  adverse  party. 

BULB  y. 

Cage  and  it$  eonimk, — ^In  all  calendsr  causes  a  case  shall  be  made  by  the  ap- 
pellant, which  shall  consist  of  a  copy  of  the  return  of  the  cleik,  and  the  reasons  cf 
the  court  below  for  its  judgment,  or  an  affidavit  that  tiie  asms  cannot  be  procured. 
If  the  case  Is  voluminous,  an  index  to  the  pleadings>  exhibite,  depositions  and  other 
prindpal  matters  shsll  be  added. 

Bvery  opinion  in  the  cause,  at  spedal  term  as  wdl  as  at  general  torm,  rdating  to 
the  questions  involved  in  the  appeal,  is  induded  by  the  fbregoing  provision. 

BULK.VL 

PrmUng  of  eatoi,  poinU^  Ac — ^All  oases  and  points,  and  aU  other  pe^rs  fur. 
nished  to  the  court  in  calendar  oausesy  shall  be  printed  on  white  writing  paper,  with 
a  margin  on  the  outer  edge  of  the  leaf  not  less  then  one  and  a  half  inch  wide.  The 
printed  page,  exdusive  of  any  marginal  note  or  reference^  shall  be  seven  indies  long 
and  three  and  a  half  ind&es  wide.  The  folio,  numbering  from  the  commencement 
to  the  end  of  the  oase^  shall  be  printed  on  the  outer  margin  of  the  page.  Small  pica, 
solid,  is  the  smallest  letter  and  most  compact  mode  of  composition  which  is  allowed. 
No  charge  for  printing  the  papers  mentioned  in  this  rule  shall  be  allowed  as  a  dis- 
bursement in  a  cause,  unlen  the  requirements  of  the  preceding  sentence  shall  be 
shown  by  affidavit  to  have  been  complied  with  hi  all  papers  printed  after  August  1> 
1857. 
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RULB  VII. 

Service  of  copies  of  case,  in  defauUf  appeal  may  he  (fimtued— Within  fortj  days 
after  the  appeal  ia  perfected,  the  appellant  shall  serve  three  printed  copies  of  the 
case  on  the  attorney  of  the  adverse  party.  If  he  fiul  to  do  so^  the  respondent  mnyi 
by  notice  in  writing,  require  the  service  of  such  copies  within  ten  days  after  service 
of  the  notice,  and  if  the  copies  be  not  served  in  pursuance  of  such  notice,  the  ap- 
pellant shall  be  deemed  to  have  waived  the  appeal ;  and  on  an  affidavit  proving  the 
default  and  the  service  of  such  notice,  the  respondent  may  enter  an  order  with  the 
derk  dismissing  the  appeal  for  want  of  prosecution,  with  costs;  and  the  court  be- 
^w  may,  thereupon,  proceed  as  though  there  had  been  no  appeaL 

After  remlttltar  sent  down  under  this  mle,  this  conrt 
has  no  |nrlsdlctlon. — ^The  7th  rule  of  this  court  appliea  to  appeals  pending 
when  the  rule  was  adopted.  JTeld,  in  such  an  ^>peal,  where  the  respondent  waited 
forty  days  after  the  rule  took  effect,  no  copies  of  the  case  having  been  served,  and 
then  entered  an  order  under  rule  7,  dismissing  the  appeal,  and  the  proceedings  were 
remitted,  &a,  that  he  was  regpilar.  Aiter  a  return  has  been  filed,  any  order  made, 
which  finally  disposes  of  the  appeal,  whether  upon  the  merits  or  not,  it  is  proper  to 
remit  the  proceedings  to  the  court  below.  After  a  cause  has  been  regularly  remit- 
ted  to  the  court  below,  this  court  has  no  Jurisdiction  to  grant  relief  The  only  rem- 
edy is  a  new  appeaL  Where  too  much  costs  are  charged  in  sudi  a  case,  the  remedy 
is  by  motion  to  the  court  below.  {Dresser  agt  Brooks^  4  Bow.  207,  court  of  appeals,) 
Where  an  appeal  is  regtdairly  dismissed,  by  the  court  of  appeals,  and  the  remittitur 
sent  down,  the  appellaie  court  loses  posseesion  of  the  cause,  and  all  power  over  it 
But  where  an  order  dismissing  an  appeal  is  irregularly  entered,  or  entered  upon  a 
false  or  garbled  affidavit,  that  conrt  may  grant  relief,  by  vacating  the  order  of  dis- 
missal. But  so  long  as  the  order  of  the  appellate  conrt  stands,  the  court  below  is 
bound  by  it,  and  1ms  no  power  to  make  any  order  impairing  its  force.  It  cannot, 
therefore,  upon  motion,  vacate  a  judgment  entered  upon  the  remittitur,  on  account 
of  the  irregularity  of  ^e  order  of  the  appellate  oourt.  {NewUm  agt.  Harris,  8  JDarb. 
306.)  Where  the  oourt  of  appeals  remit  their  judgment  and  proceedings  to  the  oourt 
below  to  be  executed,  and  the  court  below  become  legally  possemed  of  the  case,  it 
has  no  power  or  discretion  to  grant  an  order  remitting  back  such  judgment  and  pro- 
ceedings to  the  court  of  appwds  (for  correction)  without  the  assent  or  direction  of 
the  latter  court,  by  resolution  or  order.  ( VermUye  agt  SMertf  6  How.  41 ;  jSf.  C,  3 
Sand,  683 ;  and  see  Judson  agt  Gray,  17  How,  289.) 

Form  of  order  on  filing  remittitur  in  conrt  l>elow.— -The 
proper  practice  is,  to  direct  by  order  that  the  judgment  of  the  court  of  appeals  be 
made  the  judgment  of  the  court  below,  and  to  insert  the  costs  of  appeal  when  ad- 
Justed,  in  the  latter  judgment  His  honor,  Mr.  Justice  Hoffmak,  with  the  concur- 
rence of  three  other  Justices,  approved  of  the  foUowtng  order:  remarking  that,  if,  on 
preaenting  the  remittitur,  the  court  deemed  a  notice  proper,  the  order  would  be  so  far 
varied  as  to  be  made  an  order  to  show  cause  why  the  judgment  of  the  court  of  ap- 
peals should  not  be  made  the  judgment  of  the  superior  court  ^i^d  a  judgment  entered 
in  the  superior  court  conformably  thereto ;  a  copy  of  the  proposed  judgment  to  be 
served  with  such  order  to  show  cause.  (Title  of  cause.)— ^'  At  a  special  term,'*  Ac. 
*'  This  cause  having  been  brought  on  upon  the  remittitur  herein  sent  down  from  the 
ootart  of  appeals  and  now  filed  in  this  court,  by  which  remittitur  it  appears  that  an 
appeal  was  taken  by  the  defendants  trom  the  judgment  of  this  court  to  the  said 
oourt  of  appeals,  and  that  sudi  appeal  had  been  dUmissed  by  such  court  with  costs 
for  want  of  proeecutioo,  and  that  the  record  and  proceedings  had  been  directed  by 
said  court  of  appeals  to  be  remitted  to  this  court,  and  this  court  directed  to 
enforce  the  said  judgment  of  the  court  of  appeals  according  to  law.  Now, 
therefore,  on  motion  of  Mr.  Rodman  of  eounsel  for  the  plaintiffi,  it  is  ordered 
and  adjudged  that  the  judgment  of  the  said  court  of  appeals  be,  and  the  same 
is  hereby  made,  the  judgment  of  this  court ;  and  that  tlie  plaiDtiffs  have  execu- 
tion against  the  defendants  for  the  costs  when  a^josted  by  the  clerk  and  in- 
serted in  this  judgment,  as  well  as  for  the  amount  adjudged  to  be  recovered 
in  and  by  the  judgment  of  this  court  in  this  cause,  entered  the  9th  of  July,  in 
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the  year  1853 ;  and  that  thia  order  or  judgment  be  annexed  to  the  judgment  reoofd 
herein."    {Union  India  Rubber  Co.  agu  Babcock,  4  J)uer,  620.) 

BULK  VUL 

Kotice  of  arffumeni  <md  ealendar. — ^Either  party  may  bring  on  the  aigmneoit 
on  a  notice  of  eight  daya ;  which  notice,  eicept  in  criminal  caaee,  shall  be  for  the 
flni  day  of  the  term. 

A  copy  of  the  notice,  apediying  the  Jadidal  diitrict  in  which  the  eaoae  migiiiatod, 
shall  be  l\imiahed  to  the  derk  eight  daya  before  the  flnt  day  of  the  term. 

The  clerk  shall  make  a  calendar  of  the  canses  thus  noticed,  arranging  them  in 
the  order  in  which  the  retuma  were  lUed,  specifying  the  Judicial  district  in  whidi 
the  cauaee  originated  reapectiTelj. 

Copies  of  the  calendar  for  the  use  <^  the  judges,  and  aiz  other  oopica  to  be  deliv- 
ered to  the  deric,  shall  be  printed  in  like  manner  as  cases  and  points  are  directed  to 
be  printed. 

Effect  of  uralUnv  antll  last  day  bat  one  before  filing 
notice* — ^An  attorney  should  not  wait  until  the  last  day  but  one  for  filing  notices 
of  aigument  or  issue,  before  sending  to  the  clerk  to  file  for  the  calendar.  If  be  does 
thus  wait,  without  a  aufllcient  excuse,  and  circumstances  then  transpire  which  pre- 
vent his  sending  his  notice  in  season  for  the  calendar,  he  will  not  be  allowed  to  put 
it  on,  whatever  his  excuse  may  be  after  that  time.    ( WSkin  agt.  Pearoe^  4  Hour,  26.) 

BULK  IX. 

DoHvery  of  ca$m  and  jiointg  to  yvd^  eUrk,  <£)&*— At  the  oommencemeot  of  the 
argument,  the  appellant  shall  Aimish  a  printed  copy  of  the  case  to  eadi  of  the 
judges,  and  shall  deliver  six  other  copies  to  the  derk.  Each  party  shall,  at  fte 
same  time,  f\imish  to  each  of  the  Judges  n  printed  copy  of  the  points  on  which  he 
intends  to  rely,  with  a  reference  to  the  authority  winch  he  intends  to  dte;  and 
shall  deliver  six  other  copies  to  the  clerk,  and  three  copies  to  the  counsel  of  the  ad- 
verse party. 

The  cases,  points  and  calendars  delivered  to  the  clerk  shall  be  disposed  of  as  fol- 
lows: one  copy  of  each  shall  be  kept  by  the  clerk  with  the  records  of  the  ooui^ 
one  copy  shall  be  deposited  in  the  state  library,  one  copy  shall  be  deposdted  in  each 
branch  of  the  library  of  the  court  of  appeals,  one  copy  s'hall  be  deposited  in  the 
library  of  the  New- York  Law  Institute,  and  one  copy  shall  be  delivered  to  the  Re- 
porter. 

Argnment  at  length,  not  embraced  in  the  term  points. 

The  heads  of  an  argument,  together  with  the  authorities  dted,  but  not  the  argument 
at  length,  are  embraced  under  the  term  points.    (Gray  agt  Schenckj  3  How.  231.) 

RULE  X. 
Stakment  of  fadt  to  6e  madt  an  Vu  points. — ^In  all  cases  each  party  shall  briefly 
state  upon  his  printed  points  the  leading  fiicts  which  he  deems  established,  with  a 
reference  to  the  folios  where  the  evidence  of  such  facts  may  be  found.    And  the 
court  will  not  hear  an  extended  discussion  upon  any  mere  question  of  fact 

BULK  XL 
Judgmeni  of  c^fiftnanet  or  rmttrmA  dy  d^fauiL — ^The  party  who  has  noticed  and 
placed  the  caiiae  on  the  calendar  for  argument  may  take  judgment  of  affirmance  or 
reversal,  as  the  (^e  may  be,  if  the  other  party  shall  neglect  to  appear  and  argue 
the  cause,  or  shall  neglect  to  furnish  and  deliver  cases  or  points  as  required  by  the 
ninth  and  tenth  rules. 
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BT7LB  Xn. 

One  counsel  on  etu^  side, — ^In  the  argument  of  calendar  causes  and  motions,  only 
one  counsel  will  be  heard  on  each  side,  unless  the  court  shall  otherwise  direct 

BULB  XIIL 

Criminal  cases  have  preference. — Criminal  cases  shall  have  a  preference,  and  may 
be  moved,  on  behalf  of  the  people,  out  of  their  order  on  the  calendar. 

RULE  XIY. 

SiUmussion  of  causes, — Causes  which  have  not  been  exchanged  may  be  submitted 
at  any  time  in  term  on  printed  arguments.  Bxohanged  causes  cannot  be  submitted 
until  reached  upon  the  calendar. 

BULK  XV. 

Motions  when  lieard,  and  when  defaUIL — ^fifotions  will  be  heard  on  the  morning  of 
the  first  day,  and  on  the  morning  of  each  following  Tuesday  and  Friday  during  the 
term,  before  taking  up  the  calendar. 

Where  notice  has  been  given  of  a  motion,  if  no  one  shall  i^ppear  to  oppose,  it  will 
be  granted  as  of  course. 

If  a  motion  be  not  made  on  the  day  for  which  it  has  been  noticed,  the  opposing 
party  will  be  entitled,  on  applying  to  the  court  at  the  dose  of  the  motions  for  that 
day,  to  a  rule  denying  the  motion,  with  costs. 

BULB  XVI. 

BemiUiiur,  what  to  contain, — ^The  remittitur  shall  contain  a  copy  of  the  judgment  of 
this  court,  and  the  return  made  by  the  clerk  of  the  court  below ;  and  shall  be  sealed 
with  the  seal  and  signed  by  the  derk  of  this  court 

RULE  xvn. 

Stay  of  remittiiur  on  judgment  by  defauU. — ^When  a  decree  or  order  shall  be 
affirmed  or  reversed  by  the  defiwlt  of  either  party,  the  remittitur  shall  not  be  sent 
to  the  court  below,  unless  this  court  shall  otherwise  direct,  until  ten  days  after  notice 
of  the  affirmance  or  reversal  shall  have  been  served  on  the  attorney  of  the  party 
in  default  Service  of  the  notice  shall  be  proved  to  the  clerk  by  affidavit,  or  by  the 
written  admission  of  ihe  attorney  on  whom  it  was  served. 

BULB  XVIII 
JEnlargemeni  of  tirms  and  stay  of  proceedings,^'ThQ  time  prescribed  by  these 
rules  for  doing  any  act  may  be  enlarged  by  the  court  or  by  either  of  the  judges 
thereof,  and  either  of  the  judges  may  make  orders  to  stay  proceedings,  which,  when 
served  with  papers  and  notice  of  motion,  shall  stay  the  proceedings  according  to  the 
terms  of  the  order.  Any  order  may  be  revoked  or  modified  by  the  judge  who  made 
it ;  or,  in  case  of  his  absence  or  inability  to  act,  by  either  of  the  other  judges. 

BULB  XIX. 
When  ruUs  take  ^fed, — ^Theee  rules  shall  take  effect  on  the  first  day  of  July  next ; 
from  which  time  all  former  rules  are  abrogated,  exo^  so  far  as  may  be  necessary 
to  follow  them  upon  appeals  and  writs  of  error  which  shall  be  then  pending. 

BULB  XX 
CdU  of  causes  on  the  calendar, — Ten  causes  only  will  be  called  on  any  day,  but 
after  such  call,  causes  ready  on  both  sides  will  be  heard  in  their  order.    Any  cause 
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which  ii  regularl/  ealled  uid  passed,  without  postpoDement  by  the  ooort  for  good 
cause  shown  at  the  time  of  the  call,  will  be  placed  on  all  subsequeot  calendani  aa 
if  the  return  had  been  filed  on  the  daj  when  it  was  so  passed. 

Causes  upon  the  calendar  may  be  exchanged  one  for  another,  of  courae,  on  filing 
with  the  clerk  in  court  a  note  of  the  proposed  exchange,  with  the  numbeia  of  the 
eausea,  signed  by  the  respeotire  attorneys  or  oounseL  Upon  all  subsequent  calen- 
dars each  of  said  causes  will  take  the  place  due  to  the  date  of  the  filing  in  the  re- 
turn in  the  other. 

Any  cause,  except  the  first  ten  upon  the  calendar,  may  be  struck  thereftom  be- 
fore it  is  reached,  of  ooufse  and  without  prejudice,  by  the  derk  in  court,  on  oonaeot 
of  the  parties  who  placed  the  same  upon  the  calendar,  at  any  time  during  the  first 
week  of  the  term. 

RULE  ZXI. 

Memorandum  of  exchanged  eaua€9  ruk§  on  calendar, — ^The  derk  must  keep  a 
memorandum  of  such  exchanged  and  passed  causes,  and  place  upon  all  subsequent 
calendars  in  accordance  with  the  foregoing  proyisions. 

Rules  6,  10,  20  and  12,  with  a  notice  that  '*  fourteen  copies  of  case  or  points  aie 
required,"  must  be  printed  on  the  first  leaf  of  the  calendar. 

RULE  XXIL 

Two  hours  rtt2& — ^In  the  argument  of  a  cause,  not  more  than  two  hoars  shall  be 
occupied  by  each  counsel,  except  by  the  express  permission  of  the  court 


CALENDAR   PRACTICE, 

AS  AMEKDED  AT  JUNE  TERM,  1859. 

No  reservation  will  be  made  of  any  of  the  first  thirty  causes,  unless  on  account 
of  sickness,  or  an  engagement  elsewhere  in  the  actual  trial  or  argument  of  another 
cause  commenced  before  the  term  of  this  court,  or  other  inevitable  necessity,  to  be 
shown  by  affidavit  Other  causes  may  be  reserved  upon  reasonable  cause  shown ; 
but  if  sucli  rcsorvation  is  not  made  before  the  day  on  which  the  cause  is  liable  to  be 
called,  stronger  grounds  will  be  required  than  when  the  application  is  made  at  an 
earlier  period. 

Causes  reserved,  may  be  reserved  either  generally  for  the  fourth  week  of  term,  or 
for  an  earlier  day  certain,  at  the  election  of  counsel. 

Qliose  causes  reserved  for  a  day  certain,  will  not  be  taken  up  until  the  ten  causes 
in  order  for  that  day  have  been  called. 

In  the  fourtli  week,  reserved  causes  wHl  be  first  in  order,  and  will  be  called  be- 
fore the  calendar  is  taken  up. 

Reserved  causes,  when  in  order  to  be  called,  have  priority  among  each  other, 
according  to  their  calendar  number. 
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Default  may  be  taken  in  them,  and  they  wtU,  if  paesed,  go  down  npon  future 
calendars,  as  if  passed  in  the  regular  call. 

The  call  in  the  fourth  week  will  inclade  all  reserved  causes  which  hare  not  been 
prerioQsiy  called ;  but  no  reserved  caose,  whether  reserved  generally  or  for  a 
parUcolar  day,  will  be  called  before  iteniBBber  is  reached  on  the  regidar  call  of 
the  calendar. 

BULS  XXIIL-^ADomD  Juiu  Tsrh,  1860. 

According  to  existing  laws,  causes  which  are  preferred  take  their  preference 
in  the  following  order: 

1.  Criminal  actions. 

2.  Cases  of  probate,  in  which  the  appeal  prevents  the  issuing  of  letters  testa- 
mentary or  of  general  administration. 

8.  Appeals  in  which  the  sole  plaintiflb  or  defendants  are  executors  or  adminis- 
trators. 
4.  All  other  preferred  cases. 

Any  party  claiming  a  preference  must  so  state  in  his  notice  of  argument  to  the 
opposite  party,  and  to  the  clerk,  and  he  must  also  state  the  ground  of  such  pre- 
ference, so  as  to  show  to  which  of  the  above  classes  the  case  belongs.  In  making 
up  the  calendar,  the  clerk  will  place  the  preferred  causes  at  the  head  in  the  order 
above  prescribed.  A  preferred  eauee  being  once  passed  without  reservalion,  will 
take  its  place  in  subsequent  calendars  without  preference. 

RULE  XXIV.— AnoFTXD  Januaat  25,  1862. 

The  printed  calendar  for  the  present  January  term,  and  for  each  succeeding 
January  term,  shall  stand  as  the  calendar  of  the  entire  year.  Causes  noticed  and 
placed  upon  the  calendar  for  the  January  term  of  any  year,  shall  be  considered 
as  noticed  for  all  the  subsequent  terms.  Additional  causes  may  be  noticed  for 
the  March  term,  1862,  which  shall  be  printed  with  their  appropriate  numbers  and 
annexed  to  the  calendar.  After  the  January  term  in  each  year  hereafter,  no 
causes,  except  such  as  are  by  law  entitled  to  a  preference,  will  be  permitted  to 
be  placed  upon  the  calendar  vrithout  the  direction  of  the  court. 

RULE  XXV.— Adoptkd  Januabt  25,  1862. 

Judgments  by  default  wUl  not  be  allowed;  nor  will  causes  be  reserved  or  set 
down  for  hearing  upon  a  particular  day,  except  in  extraordinary  cases.  When  a 
cause  is  called  in  its  order  upon  the  calendar,  it  must  be  either  argued,  submitted 
or  passed.  If  either  party  appears  alone,  he  may  at  his  option  be  heard  orally, 
or  submit  the  case  upon  his  printed  brief.  If  the  appellant  only  appears,  he 
shall  furnish  the  court  with  the  usual  number  of  printed  copies  of  Uie  case  and  of 
his  points ;  if  the  respondent,  he  shall  hand  to  the  court  the  copies  of  the  case 
served  upon  him,  and  fourteen  printed  espies  of  his  points.  The  party  thus  ap- 
pearing and  arguing  or  submitting  his  case,  shall  hand  to  the  derk  a  printed  copy 
of  his  brief,  to  be  delivered  when  called  for,  to  the  opposite  party;  who  may,  at 
any  time  within  twenty  days  after  the  hearing,  furnish  to  each  member  of  the 
court,  and  serve  upon  the  opposite  party,  a  printed  answer  to  such  brief,  which 
may  be  replied  to  in  like  manner,  at  any  time  within  fifteen  di^s  after  such 
service. 
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will  oommeDM  at  tii»  poiBi  wImk  it  ftemiBatod  at  tiie  preTiooa  tenn,  ezoept  thai 
CMiiM  placed  npoa  the  oelwxler  at  the  Mil  Hanh  tem,  if  entitled  by  thor  date 
or  otherwise  to  priority  over  the  caoaea  remaining  upon  the  calendar,  wiH  be  first 
called.  Caoaea  which  are  paaaed,  and  which  of  conseqnence  go  to  the  foot  of  the 
calendar,  will  retain  their  original  plaoea  upon  the  calendar  of  the  enaidng  year. 


'^  AI^  ACT  in  rsUUion  to  jfre/erred  causes  in  the  supreme 
court  and  court  of  appeals?^    Passed  April  5, 1860. 

The  People  of  the  State  of  New-Tork,  represented  in  Senate  and  Aaaembly,  do 
enact  aa  followa : 

Section  1.  Actions  in  which  execators  and  administrators  are  sole  pi*in«ifc  or 
sole  defendants,  shall  hare  a  preference  in  the  court  of  appeals  and  in  Uie  supreme 
courts  at  the  general  term  thereof,  over  all  actions  except  in  criminal  cases^  and 
may  be  moyed  out  of  their  order  on  the  calendar. 

Section  9L  Appeals  which  prarant  the  iaaning  of  letters  testamentary  or  of 
general  administration  ahaU  also  haTa  a  praiarenca  for  heariagin  the  ooort  of  w^ 
peals,  and  in  the  supreme  court  oyer  all  actions  except  criminal  cases,  and  may  be 
moTed  out  of  their  order,  aeooidligly. 

Section  8.  This  act  shall  take  eflEbot  immediately. 


JUSTICES  OF  THE  SUPREME  COURT. 


1862. 
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FIRST  JUDICIAL  DISTRICn. 

CLA88  1.  JOSIAH  SUTHEBLAND, Kew-Tobk. 

2.  DANIEL  P.  INORAHAM,, 

8.  WILUAH  H.  LEONARD, 

4.  GEORGE  G.  BARNARD, 

5.  THOMAS  W.  CLERKE, 


SECOND  JUDICIAL  DI8TRIC7. 


It 
tt 
tt 
tt 


1 .  JAMBS  EMOTT, Pouohkufoi. 

%  JOHN  W.  BROWN, Nswbcsos. 

8.  WILLIAM  W.  SCRUGHAM, YoNnas. 

4.  JOHN  A.  LOTT, Brookltk. 


THIRD  JUDICIAL  DISTRICT. 

1.  GEORGE  GOULD, Trot. 

2.  HENRT  HOGEBOOM, Huimon. 

8.    RUPUS  W.  PECKHAM, Albaht. 

4.    THEODORE  MILLER, Hudson. 


FOURTH  JUDICIAL  DISTRICT. 

1.  ENOCH  H.  ROSEEBANS, GuDm**  Falls. 

2.  PLATT  POTTER, SoHEincTADT. 

8.    AUGUSTUS  BOOEES, Saratoga  Spbihg& 

4.    AMAZIAH  B.  JAMES, OoDBifflBURGH. 
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FIFTH  JUDICIAL  DISIRIOI. 

Cum  1.  WILLIAM  F.  ALLEN, OtvMa 

"     %  JOSEPH  MULLIN^ WAiBTOwir. 

'<     8.  Li  ROY  MORGAN STmAooiL 

"     4.  WILLIAM  J.  BAOON» UtioA. 


M 
U 
it 


aiXTH  JUDICIAL  DISTRICT. 


1.  RANSOM  BALOOM, BnramkMioiL 

8.  WM.  W.  CAMPBELL, Cbsbet 

8.  JOHN  M.  PARKER, Owmo. 

«     4.  CHARLES  MASON, Hamutom 


SEVSNTB  JUDICIAL  DISTRICT. 


1.    E.  DARWIN  SMITH, RooHnrat. 

8.    THOMAS  A.  JOHNSON, Gomnro. 

S.    JAMES  C.  SMITH OivAmAiooA. 

4.    HENRT  WELLES, PuvYah. 


EIGHTH  JUDICIAL  DIBTRICT. 

1.  RICHARD  P.  MARVIN, jAMmowir. 

%  NOAH  DAVIS,  Jr., Auiov. 

8.  MARTIN  GROVER AiramoA. 

4.  JAMES  G.  HOTT, Bcvfalo. 


TERMS   OF  THE    SUPREME   COURT, 


Fob  ths  Years  1862  and  1863. 


GENERAL  TERMS. 


Unt  DtMbiel.  Firat  Hond«yB  of  February,  May  and  NoTember,  and  third 
Monday  of  September  in  each  year. 

Second  DUtriet  Second  Mondays  of  Febraary  and  December^  at  Brooklyn; 
second  Monday  of  May,  at  Ponghkeepsie ;  and  second  Monday  of  September,  at 
Kewbnigh,  in  each  year. 

Third  IHttriet.  first  Mondays  of  March,  May,  September  and  December,  at 
the  Capitol,  Albany,  in  each  year. 

Ftmrth  JHUrict,  First  Tuesday  of  January  at  Schenectady ;  first  Tuesday  of 
May,  at  PUttsburgh;  second  Tuesday  of  July,  at  Caldwell;  First  Tuesday  of 
October,  at  Canton,  in  each  year. 

li/lh  JHitriet.  First  Tuesday  of  January,  at  Utica ;  first  Tuesday  of  April,  at 
Syracuse ;  second  Tuesday  of  July,  at  Oswego ;  first  Tuesday  of  October,  at 
Watertown,  in  each  year. 

Bixih  Duhiel,  Fourth  Tuesday  of  January,  second  Tuesday  of  May,  second 
Tuesday  of  July,  third  Tuesday  of  Noyember,  at  Binghamton,  in  each  year. 

Seventh  JHetriet,  First  Mondays  of  March,  June,  September,  December,  at 
Rochester,  in  each  year. 

Eighth  JOittrieL  Second  Monday  in  February,  first  Monday  in  May,  first  Mon- 
day in  September,  third  Monday  in  Norember,  in  Erie  County,  in  each  year. 

SPECIAL  TERMS. 

Firti  Dietrict.  First  Mondays  of  January,  February,  March,  April,  May,  June, 
October,  NoTember  and  December,  in  each  year,  for  enumerated  motions  and 
triak  without  a  jury,  and  a  special  term  for  motions  on  the  first  and  third  Mon- 
days of  each  month  in  each  year,  at  chambers. 

Second  Dietriet.  Pirst  Monday  of  Februa^,  1862  and  1868;  second  Monday 
of  July,  1862,  and  first  Monday  of  July,  1868,  at  White  Plains,  for  trial  of  issues 
and  enumerated  motions.  First  Mondays  of  each  month  in  each  year,  at  Brook- 
lyn. The  January,  March,  September  and  December  terms,  are  for  the  trial  of 
issues  and  hearing  enumerated  motions.  First  Mondays  of  January,  February, 
August  and  September,  in  1862  and  1868,  and  first  Mondays  of  July  and  Octo- 
ber in  1862,  in  Dutchess  County. 
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7%ird  IHttricL  Last  Taefldayt  of  each  month  in  eaeh  year,  at  Albany  City 
Hall,  for  motioni  on]y. 

Fourth  Diatriet,  Firrt  Taeaday  of  March,  at  Sandy  Hill ;  fonrth  Tneeday  of 
June,  at  Schenectady ;  first  Taesday  of  Angnst  and  second  Tuesday  of  December, 
at  Ballston  Spa;  fourth  Taesday  of  September,  at  Canton;  fourth  Taesday  c€ 
Korember,  at  Malone,  in  each  year. 

Fifth  IHatriei,  Third  Tuesdays  in  March  and  Korember,  at  Utica;  third 
Tuesday  in  May,  in  Herkimer  Coonty ;  third  Taesday  in  January  and  second 
Tuesday  hi  September,  h&  Jefferson  County;  third  Taesday  in  June,  in  Lewis 
County ;  third  Tuesday  in  April,  second  Tuesday  in  June,  and  fourth  Tuesday  in 
October,  in  Onondaga  County ;  third  Tuesday  bi  February  and  second  Tuesday 
in  December,  in  Oswego  County,  in  each  year. 

Seventh  JHetriet.  Fourth  Mondays  of  January,  February,  March,  June,  Sep- 
tember, October  and  December,  in  Monroe ;  of  April,  in  Ontario  County ;  of  May, 
in  Steuben  County;  of  July,  in  Liyingston  County;  of  August,  in  Cayvga 
County ;  of  NoTcmber,  in  Yates  County,  in  each  year.  No  issues  of  hct  will  be 
tried  at  February,  October  and  December  terms. 

Eighth  JHttriet.  Second  Tuesday  in  January,  fourth  Tuesday  in  March,  third 
Tuesday  in  June,  fourth  Tuesday  in  August,  second  Tuesday  in  Kovember,  la 
each  year,  in  Erie  County. 

Special  terms,  also,  are  held  with  every  drcuit,  except  in  Kew-Yorlc,  Kings 
and  Erie. 

CIRCUITS  AND  SPECIAL  TERMS. 

Albany  County,  Pirst  Monday  of  February,  third  Mondays  of  May  and  Oc- 
tober, 1862  and  1868. 

Alleghany  County,  Fourth  Monday  of  March,  third  Monday  of  October,  1862, 
and  second  Monday  of  July,  1868,  at  Angelica;  second  Monday  of  July,  1862; 
fourth  Monday  of  March  and  third  Monday  of  October,  1868,  at  Belmont 

Broome  County,    Third  Tuesday  of  April,  1862  and  1863. 

Cattarauffue  County,  Fourth  Monday  of  January,  1862  and  1863 ;  third  Mon- 
day of  June,  1862;  fourth  Monday  of  June,  1868 ;  and  first  Monday  of  October, 
1862  and  1868. 

Cayuga  County,  Second  Mondays  of  January  and  April,  and  first  Monday  of 
October,  1862  and  1868. 

Chautaugue  County,  Second  Monday  of  January,  third  Monday  of  May,  and 
fourth  Monday  of  September,  1862  and  1868. 

Chemung  County,    Second  Tuesday  of  April,  1862  and  1868. 

Chenango  County,    First  Tuesday  of  August,  1862  and  1863. 

Clinton  County,  First  Tuesdays  of  February  and  June,  and  third  Taesday  of 
October,  1862  and  1868. 

CclumUa  County,  Second  Mondays  of  January  and  April,  fourth  Monday  of 
September,  1862  and  1863. 

Cortland  County,    Second  Tuesday  of  August,  1862  and  1868. 

Delaware  County,    Last  Tuesday  of  May,  1862  and  1868. 

Dutcheee  County,  Second  Monday  of  March,  first  Mondays  of  June,  October 
and  December,  1862  and  1868. 

JBrie  County,  Second  Monday  in  March,  and  first  Mondays  in  June,  October 
and  December,  1862  and  1868. 
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Mb»9x  County,    Fourth  Tnesdays  of  April  and  October,  1862  and  1868. 

Franklin  County,    First  Taesdays  of  March  and  September,  1862  and  1863. 

FiiUon  Cinmty,  First  Tuesday  of  April  and  second  Tuesday  of  October,  1862 
and  1868. 

Oenuee  County,  Second  Mondays  of  March  and  November,  and  fourth  Mon- 
day of  June,  1862  and  1868. 

Oreeni  County.  Third  Monday  of  February,  first  Monday  of  June,  8ec<md 
Monday  of  Norember,  1862  and  1868. 

Herkimer  County.    Fourth  Mondays  of  April  and  October,  1862  and  1868. 

Jefferwn  County.  First  Mondays  of  March  and  June,  and  second  Monday  in 
November,  1862  and  1868. 

Kings  County,  Second  Mondays  of  January,  March,  April,  October  and  No- 
vember, 1862  and  1868 ;  first  Monday  of  June,  1862,  and  first  Tuesday  of  June, 
1863. 

ZewiM  County.    Second  Mondays  of  May  and  December,  1862  and  1868. 

JAvingttan  County,  Fourth  Mondays  of  January  and  April,  and  third  Monday 
of  October,  1862  and  1863. 

MaeUson  County,    First  Tuesday  of  June,  1862  and  1868. 

Monroe  County,  First  Mondays  of  January,  February,  April  and  October, 
1862  and  1868. 

Montgomery  County,  Third  Monday  of  January,  second  Tuesday  of  May,  and 
third  Tuesday  of  September,  1862  and  1868. 

If ew- York.  Two  circuit  courts  each  month,  on  first  Mondays  of  January,  Feb- 
ruary, March,  April,  May,  Jane,  October,  November  and  December,  and  third 
Monday  of  September  in  each  year,  and  also  a  further  circuit  court  for  April, 
June,  October  and  December,  1863. 

JSftagara  County,  Fourth  Mondays  of  January,  May  and  September,  1862  and 
1868. 

Ontida  County,  Second  Monday  of  February,  1862,  at  Borne;  in  1868,  at 
Utica;  second  Monday  of  June,  1862,  at  Utica;  in  1863,  at  Rome;  and  tbird 
Monday  of  October,  1862,  at  Rome ;  in  1868,  at  Utica. 

Onondaga  County.  Fourth  Mondays  of  January  and  May,  and  third  Monday  of 
September,  1862  and  1868. 

Ontario  County,  Second  Mondays  of  February,  May  and  November,  1862  and 
1868. 

Orange  County,  Second  Monday  of  January,  1862  and  1863,  at  Newburgh; 
second  Monday  of  June,  1862  and  1868,  at  Ooshen;  second  Monday  of  October, 
1862,  at  Newburgh;  second  Monday  of  October,  1863,  at  Ooshen. 

OrleoM  County.  Third  Mondays  in  January  and  September,  1862  and  1863 ; 
fourth  Monday  in  May,  1862,  and  third  Monday  in  May,  1868. 

Oawego  County,  Third  Mondays  of  January  and  May,  and  second  Monday  of 
September,  1862  and  1868. 

OtHgo  County.    Last  Thursday  of  July,  1862  and  1868. 

Putnam  County.  Third  Monday  of  June,  fourth  Monday  of  October,  1862  and 
1868. 

QueenM  County.    Second  Mondays  of  April  and  October,  1862  and  1868. 

Ronnelaer  County.  Fourth  Monday  of  January,  first  Mondays  of  June  and 
October,  1862  and  1868. 

Richmond  County,    Third  Mondays  of  April  and  November,  1862  and  1863. 

Roekland  County.    Third  Mondays  of  April  and  October,  1862  and  1868. 
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Bt,  Lawrence  County.  TUrd  Tuesday  of  Febnury  and  seeond  TaetdayB  <tf 
June  and  October,  1862  and  186S. 

Baratoffa  County,  Third  Mondays  of  January  and  May,  and  second  Monday  of 
September,  1862  and  1868. 

BeKeneetaiy  County.  Second  Tuesday  of  April  and  third  Taesday  of  October, 
1862  and  1869. 

SchokarU  County.  Third  Monday  of  May,  first  Monday  of  October,  1862  and 
1868. 

Schuyler  County.    First  Tuesday  of  Jnne,  1862  and  1868. 

Seneca  County.  First  Monday  of  May,  1862  and  1868,  at  Waterloo ;  and  fourth 
Monday  of  September,  1862  and  1868,  at  Ovid. 

StetAen  County.  First  Mondays  of  January  and  April,  fonrtb  Monday  of  Sep- 
tember, and  second  Monday  of  November,  1862  and  1868. 

Sufolk  CoueUy.  Third  Tuesdays  of  April  and  Jnne,  1862;  first  Monday  of 
October,  1862 ;  fourth  Monday  of  April,  1868 ;  first  Monday  of  October,  1868. 

SuUioan  County.    Third  Mondays  of  April  and  October,  1862  and  1868. 

Tioffa  County.    Third  Tuesday  of  August,  1862  and  1868. 

Tbmpkine  County.    Last  Tuesday  of  April,  1862  and  1868. 

UUter  County.  Second  Monday  of  January,  fourth  Monday  of  Mardi,  and 
third  Monday  of  September,  1862  and  1868. 

Woften  County.  Third  Tuesday  of  April  and  fourth  Tuesday  of  October,  1862 
and  1868. 

WoMnyton  County.  Fourth  Tuesday  of  January,  1862,  at  Salem;  fomrih 
Tuesday  of  May,  1862,  at  Sandy  Hill;  third  Tuesday  of  September,  1862,  at 
Salem;  fourth  Tuesday  of  January,  1868,  at  Sandy  Hill;  fourth  Tuesday  of  May. 
1868,  at  Salem ;  and  third  Tuesday  of  September,  1868,  at  Sandy  HilL 

Wayne  County.  Fourth  Mondays  of  January,  April  and  October,  1862  and 
1868. 

Weetcheeter  County.  Third  Monday  of  March,  second  Monday  of  June,  toarih 
Monday  of  Nbyember,  first  Monday  of  September,  1862  and  1868. 

Wyoming  County.  Fourth  Mondays  in  April  and  August,  and  third  Monday  in 
December,  1862  and  1868. 

Tatee  County.  Fourth  Monday  of  March  and  third  Monday  of  October,  1862 
and  1868. 


INDEX  TO  SUPREME  COURT  RULES. 


A. 

No.  of  Bole 

Accounts,  how  kept, 82 

Adultery,  divorce  for, 86 

whenadulteiyofplftintiffmaybeBetup, 89 

settlement  of  issues  on, .-        -33 

Adviceof  counsel,  form  of  swearing  to, 21,  43 

Affidavits,  to  prevent  inquest  at  the  trial, 29 

verifying  petition  for  discovery, 1^ 

concerning  change  of  place  of  trial, 59 

of  service  of  summons,  fto.,  what  to  contain, 18 

of  advice  of  counsel, 21,  43 

to  be  marked  and  foliod, 20 

on  application  for  judgment  against  absentees,  •        •        -       -    25 

when  necessary  to  enter  delkult,      -        -        •        ...        .        -51 

on  motion  to  change  place  of  trial, 58,  59 

in  divorce  cases, 86 

for  arrest,  when  filed, 7 

in  injunction  or  attachment  cases,  &•.,  to  be  filed,    •  *     -        -        -      4 

Agreements  to  be  in  writing,  or  entered, 13 

Allowances,  extra,  where  to  be  applied  for, 52 

Appeals,  when  an  enumerated  motion, 40 

when  non-enumerated, 4Q 

who  to  furnish  papers  in,  and  what  papers, 43 

fh>m  surrogates'  courts,  regulated,  44 

Appearance,  notice  of,  or  of  retainer,  when  such, 11 

when  may  be  entered,  and  how, 11 

Argument,  cases  reserved  for, '34,  40,  42 

Attachment,  when  to  be  issued  for  not  returning  process,       -        .       .        .      g 

Attorneys,  admission  o( 1,  2 

name  and  residence  to  be  indorsed  on  process  or  pi^rs  to  be  served,    10 

to  mark  folios  on  papers, 20 

duty  to  act  as  guardian  at  litem, 61 

B. 

ft 

Bail,  when  to  justify, 6 

to  justify,  6 
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Ha  of  Role 

Bank,  aocoant  with,  bow  kept, 82 

orders  upon,  in  whaX  form, 83 

BQls  of  exceptions,  how  made  and  settled, 34,  36,  37 

within  what  Ume  to  be  iUed, -37 

what  it  should  contain, 36 

irreleyant  matter  to  be  stricken  ou^ 36 

Bonds,  to  be  aclcnowledged  or  proved,  ••-•  ...6 
by  whom  to  be  proved, 6 

Books  and  papers,  disooyeiy  ot, 14, 15 

to  be  kept  by  the  seyeral  oLerks, 9 

Calendar  for  general  term  to  be  printed, 41 

in  what  cases  causes  may  be  struck  ftom,         ....      42,  43 

Case,  agreed  upon  by  parties, 43 

on  motion  for  review,  or  to  set  aside  verdict  or  non-suit,  how  made 

and  settled, 34, 35, 37 

within  what  time  to  be  filed, -37 

to  be  inserted  in  papers  on  appeal, 43 

to  review  proceedings  before  referee, -  34 

to  be  numbered  by  the  line,  when, 34 

Gsses,  when  to  be  printed,     ..• 46 

not  provided  for  by  statute  nor  these  rules,      .       .       •       -       -  93 

Certificate  of  counsel,  to  character,  Ac., 3 

Certiorari,  to  remove  interlocutory  proceedings,  where  to  be  heard,  and  to  hftve 

preference, 47 

Circuit,  number  of  counsel  to  examine  witnesses  and  to  sum  up^  limited,  •       -30 

Clerk,  to  keep  books,  Ac., 9 

Complaint  dismissed  for  not  trying  caiise, 27 

Counsel,  number  to  examine  witnesses,  Ac, 30 

only  one  to  be  heard  on  a  side,  when,  and  how  long,        -       •        -  54 

limitation  of  time  in  summing  up, 30 

to  indorse  his  name  on  affidavit  of  service  when  he  takes  a  defiiult,    •  66 

County  treasurer,  money  to  be  paid  to, 81 

Costs,  extra  allowance,  when  and  to  whom  applied  for,         -       •       -       -  53 

on  conditional  order,  when  to  be  paid,      ..••..  57 

Criminal  cases,  may  be  heard  on  any  day  in  term, 43 

Count)  separate,  how  stated, 19 

Defiuilt,  rule  by,  counsel  taking,  to  indorse  his  name  on  the  papers,        •       •    55 

in  proceedings  by  mandamus, 51 

De&ult,  for  not  appearing  to  oppose  motion, 39 

Defences,  separate,  Ac.,  how  stated, 19 

Demurrer,  when  heard, 42 

Discovery  of  books  and  papers,  Ac., 14,15 

Dismissalofcomplaint  for  not  tryhig  cause, 27 

Divorce,  no  judgment  by  default  in, 39 

proceedings  in,  regulated, 86,  89 
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Na  of  Bole 

Enumerated  motions  (see  Moiions), 40 

Equality  of  partition,  directions  as  to, '79 

Exceptions, 34^  35,  37 

within  what  time  to  be  filed, 37 

when  abandoned, 37 

what  to  contain, 36 

irrelerant  matter  to  be  stricken  out, 36 

Facta,  settlement  o(  after  decision  at  general  term, 38 

Feigned  issues,  new  trial  o^  - 33 

Folios  to  be  marked  on  certain  papers,    -        •        -        -       -  •      30, 46 

Foreclosure  suits  regulated, 71 

infants  and  absentees  in, 71 

judgment  in, 72 

surplus  money, 76 

duty  of  sheriff  or  referee  in, 73,74,75 

Guardians,  attorneys  compelled  to  act  in  certain  cases, 61 

who  may  be  appointed, 60 

not  to  receive  Amd  without  security, 62,  65 

security  to  be  given  on  appointing  general  guardian,         -       -       -    65 

how  appointed, <*63,  64 

to  give  security, 68 

petition  for  appointment  of, 66 

I. 

Indorsement  of  name  and  residence  of  attorney  on  prooesSi     •        -        •       -10 

of  counsel  on  affidavit  to  take  defiBkult, 65 

In&nt  (eee  Guardian  and  Landa^    - 60  to  64,  66,  68 

if  of  the  age  of  14^  to  join  in  the  petition, 66 

when  proceeds  of  his  estate  exceed  500  dollara,        •       •       •>        -69 

Inquests,  at  the  trial,  when  taken, 29 

how  prevented, 29 

Ii^egularity,  when  to  be  specifled  in  notice^ 39 

Irrelevant  matter,  motion  to  strike  out^ 50 

Issues  of  law,  when  heard, 40,  42 

Issues  offset,  where  heard, 28 

when  to  be  settled,  -•-.- 83 

in  divorce  cases  to  be  settled, 83 

Issue,  note  of,  for  general  term  when  to  be  filed, 41 

3. 

Judgment,  book  of,  to  be  kept  by  derk, 9 

by  default,  when, 39 

not  allowed  in  divorce  cases, 39 


726  BULSS  OF  THE  COUBTS. 

Ko.oTBde 

Judgment  to  b«  docketed  only  in  ofBoe  hoan^ 9 

against  abaenteei^ S$ 

as  in  caae  of  non-0c4t, •  VI 

in  diroroe  casea  only  bjr  consent  of  the  ooort^ 91 

on  special  rerdiot,  when  to  be  applied  Ibr, 42 

in  mortgage  foreclosnre  cases, tS 

where  to  be  applied  for,  on  de&nlt^ •  14 

of  non-suit  before  referees, 33 

docket  of  judgment,  book  for, 9 

Justice's  return,  how  amended,       ...» 63 

I'* 

Lands  in  the  dtj  of  Kew-Toric,  how  to  be  sold, 73 

how,  in  foreclosnre  cases, 74,  75 

of  infknts,  how  sold, 64,  66,  68 

Legitimacy  of  children  may  be  detennined  in  an  action  for  divorce,         •        -  90 

Life  interest  in  moneys,  how  estimated, 84 

Lunatics^  committees  to  pay  ooets,  when, 85 

compensation  of, 85 


Mandamus,  proceedings  in, 61 

Merits,  affidarit  to  prevent  inquest, 39 

Moneys^  how  paid  out  of  court, 70 

orders  for  payment  of,      -        -        •        • 83 

of  infants,  when  invested, 84 

brought  into  court,  to  whom  paid, 81 

accounts  of,  howkept^ 81 

of  infants,  not  be  paid  to  g^uardian  without  security,         -        -        -    70 

Mortgage,  foreclosure  of  (ms  /hrecIoMirv), 71 

Motions,  dassifled, 40 

enumerated  and  non-enumerated,     -       •       •       •       •       •43,  43 

when  to  be  noticed, 43,  43 

pi^rs  to  be  Airmshed,  and  by  whom, 43,  43 

non-enumerated,  when  to  be  noticed, 48,  49 

contested,  not  heard  at  drcuit, 40 

to  be  made  on  the  day  noticed, 48 

to  strike  out  irrelerant  or  redundant  matter, 50 

to  make  a  pleading  more  definite, -        -50 

N. 

Kext  friend,  how  appointed, 60 

Non-enumerated  motions, 40 

Non-suit,  before  referee, 32 

at  the  trial,  restricted, 31 

Note  of  issue,  when  to  be  filed, 41 

Notice  of  retainer  equivalent  to  appearance, 11 

of  claim  to  surplus  on  a  foreclosure, 76 

tto  mode  of  bringing  on  n^otions, 39 
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Na  of  Bale 
Notice  of  non-enmnerftted  motions,  to  be  for  first  day  of  term,  and  aooom- 

panied  with  copy  papers, 49 

NnUity  of  marriage,  what  to  be  shown  on  referencei 87 

not  to  be  dedaied  by  defiuilt, 39,  91 

O. 

Officers,  to  act  as  guardians, 61 

to  require  sureties  to  justify, 6 

how  compelled  to  return  process, 8 

Order,  refbsed  or  granted  conditionally,  no  subsequent  application  on  same  facts 

to  bo  made  to  another  judge^ 23 

to  show  cause, 39 

to  stay  proceeding,  effect  o( 39 

for  discoTeiy  of  books^  operates  as  a  stay  of  proceedings,  when       •  17 
to  stay  proceedings  with  a  view  to  move  to  change  place  of  trial, 

regulated, 68 

on  petitions,  how  entered, 56 

on  banks  for  payment  of  money, 83 

for  appointing  guardian,  («m  Chutrdian) 

when  to  be  revoked,        -.-- 23 

in  reference  to  divorce  cases, 87 

extending  time  to  answer,  how  obtained, 22 

P. 

Papers  and  books,  how  discovered, •       -       14, 15 

what  to  be  furnished  on  motions, 42,  48 

to  be  marked  by  folios  and  printed, 46 

by  which  party  to  be  furnished, 42,  48 

where  to  be  filed, 3 

on  special  motion,  where  to  be  filed, 3 

Parol  agreements,  among  attorneys,  not  allowed 13 

Partition,  all  lands  held  in  common  to  be  embraced  in  one  action,  •       -       -    77 

reference  as  to  title  in, 78 

directions  when  sale  is  necessary, 79 

Petitions  on  appeals  from  surrogates, 44 

what  to  state, 44 

orders  on,  not  to  recite  contents  o( 56 

Plaintiff  may  stipulate  to  try, 6 

Petition  for  payment  of  money  out  of  courti 70 

Place  of  trial,  how  changed, 68,  69 

Pleadings,  to  be  plainly  written  and  folios  marked,        -       •        -       -       20,  46 

to  be  abbreviated  for  the  court, 43 

when  copies  not  to  be  given  out,  in  divorce  cases,    •        -       -        -    91 

Points,  to  be  served  and  fbmished, 43,  46 

Practice,  when  not  provided  for  by  rules, 93 

Process,  name  of  attorney  to  be  indorsed  on, 10 

compelling  return  o( 8 
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Mo.  «r  Bole 

Eeal  estate^  to  be  sold  in  paroelfli t4 

in  New- York,  at  the  Merofaanli'  Exohange,     -       -       •        -        -  IS 

proceeds  belonging  to  in&nts,  to  be  broqi^t  into  court,    -        -       -  70 

Receivers,  power  and  duty  o^ M 

plaintiff  may  submit  to  a  non-suit  in, -32 

proceedings  to  set  aside  reporti 34 

in  case  of  absent  defendants, 71 

to  compute  amount  due  on  mortgage^ 71 

to  appoint  guardian,        -- 67 

when  proceeds  of  in&nt's  estate  exceed  $500,        ...        -09 

when  plaintiff  may  be  examined  in  dirorce  cases,     -       •        •        -  88 
as  to  title  in  partition  on  default,  when  infanta  and  absentees,  are 

parties, 78 

Referee  in  special  cases, 38 

Redundant  matter,  motion  to  strike  out, 60 

Report  of  referee,  form  o( 3S 

confirmation  o( SS 

exoeption  to, 33 

Referee,  settlement  of  facts  after  trial  by, -  33 

Report  ot  referee,  review  of; 33 

Referee  not  to  be  nominated  by  party  in  certain  cases,   -       -  -      66,  86 

Retainer,  when  an  appearance, 11 

Rule  by  default,  ooxmsel  to  indorse  his  name  on  papers, 66 

Return  of  Justioe^  when  amended, 63 

8. 

Sales  of  real  estate  regulated, 76 

Sales  on  foreclosure  and  partition  not  to  be  stayed, 80 

Separation  (Me  JHvoroe), 86 

on  foreclosure  of  mortgage,  by  whom, 73,  76 

Service  of  summons,  affidavit  oi,  what  to  contain, 18 

Special  motion  papers  to  be  filed, 3 

Special  terms,  what  motions  to  be  nuMle  at, 42 

Special  verdicts,  how  settled,        -       • 34 

Stay  of  proceedings  («m  Order), -17 

Stipulation  to  try, 26 

Striking  cases  {torn  calendar, 42,  43 

Summing  up,  confined  to  one  counsel  on  a  aide,  at  the  trial,    -        -        -        -  30 

Summons^  proof  of  service,    -        -. 18 

Sureties  required  to  justify,  and  to  aeknowledge  bonds, 6 

Surplus  on  sales,  how  applied  for, 76 

Surrogates,  appeals  firom,  regulated, 44 

Separate  counts,  defences,  &&,  how  stated, 19 

Sheriff  to  file  affidavit  for  arrest, 7 

T. 

Terms,  general,  what  motions  heard  at, <  42 

special,  what  motions  heard  at, 48 
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No.  of  Bnlo 

Time,  to  comply  with  condition  in  rale, 67 

how  long  counael  may  occupy,  Aa, 64 

when  tbeae  roles  to  take  effect, 93 

Transfer  of  papers  on  change  of  plaoe  of  trial, 3 

Trial,  one  counsel  on  a  side  to  examine  witnesses, 30 

Trust  company,  accounts  with,  how  kept, 82,  83 

IJ. 

Undertakings  to  be  proved  or  acknowledged 6 

to  be  filed, 4 

Value  of  life  estate,  how  computed, 84 

Yenuo  (see  Place  of  IHat), 68,  69 

Verdict,  may  be  taken  at  circuit,  without  calling  the  plaintiff,        -       •       -31 

Witness,  examination  at  trial  regulated, 30 

Writ  of  attachment,  when  to  be  issued, 8 


RULES  OF  THE  SUPREME  COURT. 


IN  GENERAL  SESSION  OP  THE  JUSTICES  OF  THE 
SUPREME  COURT,  OF  THE  SUPERIOR  COURT  OF 
THE  CITY  OF  NEW-YORK,  AND  OF  THE  COURT 
OF  COMMON  PLEAS  FOR  THE  CITY  AND  COUNTY 
OF  NEW-YORK,  AT  THE  CAPITOL  IN  THE  CITY 
OF  ALBANY,  AUGUST  4,  1858,  [Code  of  1852,  §470,] 

Obdsbed  (hat  ihefoUowimg  nUes  thaU  commence  and  take  effect  on  Ihe  first  day  of 
Ododernexi: 

RULB  I — (Ambndsd). — ExaminaUan  of  attomeya. — Applicants  for  admission  to 
practice  as  attomoTS  and  counsellors  of  this  court,  who  are  entitled  to  examination, 
shall  be  examined  in  open  court ;  the  examination  shall  be  had  at  general  term,  and 
shall  commence  on  the  first  Wednesday  of  the  second  and  fourth  general  terms, 
which  shall  be  held  in  the  sereial  judicial  districts  in  each  year,  and  at  no  other 
time  or  place,  and  no  private  examination  shall  be  permitted.  [Constitution  of 
1846,  art  6,  §  8;  Judiciary  Act,  §  24,  Laws  of  184T»  p.  327;  2  R.  S.  287;  Com. 
Law  Rules  of  1847,  Rale  1;  Laws  of  1847,  p.  647,  §  46;  Bullard  agt.  Van  Tas- 
sel, 3  How.  Sp.  T.  R.  402 ;  Id.  169,  397  ;  Rule  1  of  1849;  13  How.  Sp.  T.  R.  1.] 

RULE  II — (Amkitobd). — Proof  of  citizenship^  age  and  residence. — ^To  entitle  an 
applicant  to  an  examination,  he  must  prove  to  the  court : 

1.  That  he  is  a  citizen  of  the  United  States,  and  that  he  is  twenty-one  years  of 
age  and  a  resident  of  the  district  in  which  he  applies,  which  proof  may  be  made  by 
his  own  affidavit  of  the  fact 

Of  good  moral  character, — 2.  The  evidence  of  good  moral  character  shall  be 
the  certificate  6f  a  reputable  counsellor  of  this  court,  or  of  some  other  reputable 
person  known  to  the  court ;  but  such  certificate  shall  not  be  deemed  conclusivo 
evidence,  and  the  court  must  be  satisfied  on  the  point,  after  a  full  examination  and 
inquiry. 

ExaminaHon  at  io  qvaUficaiions, — 3.  Such  applicant  must  sustain  a  satisfactory 
examination  upon  the  law  of  real  and  personal  property,  contracts,  partnership, 
negotiable  paper,  principal  and  agent,  principal  and  surety,  insurance,  executors  and 
administrators,  bailments,  corporations,  personal  rights,  domestic  relations,  wills 
equity  jurisprudence,  pleadings,  practice  and  evidence. 

AppUcaiUs  from  oiher  states,-^  Applicants  for  admission  from  other  states  shall 
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conform  to  the  foregoing  roles,  unleiB  they  produce  a  certificate  from  a  judge  of  the 
highest  court  of  original  jurisdiction  in  the  state  from  which  they  come,  to  the  effect 
that  for  three  years  immediately  preceding  they  hare  practiced  as  attomejs  or 
eouDsellors  in  such  courti  and  that  they  are  in  good  standing  as  such  attorneys  or 
counsellors. 

AUomeyi  to  tign  roU  and  take  oalh  o/ojfUe. — 5.  Applicants  admitted  shall  sign  s 
roll  and  subscribe  and  take  the  constitutional  oath  of  office.    [Rule  3  of  1849.] 

BULB  III.—  When  paperg  shaU  be  ;S2ed— Papers  shall  be  filed  in  the  county  spe- 
cified in  the  complaint  as  the  place  of  trial,  or  in  the  county  to  which  the  jdaoe  of 
trial  has  been  changed ;  and  in  case  the  place  of  trial  is  changed  for  the  reason  that 
the  proper  county  is  not  specified,  pi^rs  on  file  at  the  time  of  the  order  making 
such  change  shall  be  transferred  to  the  county  specified  in  such  order,  and  all  other 
papers  in  the  cause  shall  be  filed  in  the  county  so  specified. 

Special  motion  paper$  to  he  filed  wUhin  ten  days. — ^When  the  affidavits  and  papers 
upon  a  non-enumerated  motion  are  required  by  law  to  be  filed,  and  the  order  to  be 
entered  in  a  county  other  than  that  in  which  the  motion  is  made,  the  cHerk  shall  de- 
liver to  the  party  prevailing  in  the  motion,  unless  the  court  shall  otherwise  direct,  a 
certified  copy  of  the  rough  minutes,  showing  what  papers  were  used  or  read,  to- 
gether with  the  affidavits  and  papers  used  or  read  upon  such  motion,  with  a  note  of 
the  decision  thereon,  or  the  order  directed  to  be  entered  properly  certified;  and  it 
shall  be  the  duty  of  the  party  to  whom  such  papers  are  delivered  to  cause  the  sssw 
to  be  filed  and  the  proper  order  entered  in  the  proper  county  within  ten  days  there- 
after, or  in  default  thereof  he  shall  lose  the  benefit  of  the  said  order.  [Judidaiy 
Act  of  1847,  p.  335 ;  Rule  of  S.  0.  at  law,  No.  6 ;  Code,  §  123  to  126 ;  Rule  3  of 
1849.] 

BIJLE  TV-'-^vw).^Paing  undeiidkmffa  and  affldavUs  in  certain  cases,-— It  sbsll 
be  the  duty  of  the  plaintiff's  attorney  forthwith  to  file  with  the  derk  of  the  proper 
county  all  undertakings  given  upon  procuring  an  order  of  arrest,  an  injunction  orden 
or  an  attachment  with  the  approval  of  the  justice  taking  the  same  indorsed  thereon; 
and  in  case  such  undertaking  shall  not  be  filed  within  five  days  after  tibe  order  fu 
arrest  or  injunction  or  the  attachment  has  been  granted,  the  defendant  shall  be  st 
liberty  to  move  the  court  to  vacate  the  proceedmgs,  for  irregularity  with  costs,  as  if 
no  undertaking  had  been  given. 

It  shall  also  be  the  duty  of  the  attorney  to  file  within  the  same  time  and  under 
the  like  penalty,  the  affidavits  upon  which  an  injunction  or  attachment  has  been 
granted,  and  also  the  affidavit  upon  which  an  order  for  the  service  of  the  summona 
by  publication,  or  an  order  for  a  substituted  service  of  a  summons  h^  been  granted, 
together  with  the  order  for  such  service.    [Code,  §§  343,  423.] 

RULE  V'^Sd).^Wh£n  baU  (o/t»<i/y.— Whenever  bail  are  required  to  jusfcifjr» 
they  shall  justify  within  the  county  where  the  defendant  shall  have  been  arrested, 
or  where  the  baU  reside.    [Code,  §§  193, 194;  Rules  of  1849,  No.  89.] 

RULE  VI — (71  Ambndbd). — Personal  sureties  to  justify  in  aU  ewe*.— Whenever  a 
justice,  or  other  officer,  approves  of  the  security  to  be  given  in  any  case,  or  reports 
upon  its  sufficiency,  it  shall  be  his  duty  to  require  personal  sureties  to  justify,  or,  if 
the  security  offered  is  by  way  of  mortgage  on  real  estate,  to  require  proof  of  the 
vslue  of  such  estate. 
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AU  seeuriHea  to  be  proved  or  acknowledged, — ^And  all  bonds  and  undertakings,  and 
other  securities  in  writing,  shall  be  duly  proved,  or  acknowledged  in  like  man- 
ner as  deeds  of  real  estate,  before  the  same  shall  be  received  or  filed.  [Equity 
Rules  of  1847,  Ko.  120 ;  2  R.  S.  40S,  §  U;  Laws  of  1833,  p.  396,  §  9 ;  4  Hill, 
673;  4  Paige,  467;  8  id.  197;  1  R.  &  756  to  763;  Rules  of  1849,  No.  76;  10 
How.  344.] 

RULE  YII— (88).— ilj^t;tto  on  arrest  to  he  ^d— The  sheriff  shall  file  with 
the  clerk  the  affidavits  on  which  an  arrest  is  made,  within  ten  days  after  the  arrest 

RULE  Yin — (6). — Eow  return  hy  sheriff  compiled. — ^At  any  time  after  the  day 
when  it  is  the  duty  of  the  sheriff  or  other  officer,  to  return,  deliver  or  file  any  pro- 
cess, undertaking,  order  or  other  paper,  by  the  provisions  of  the  Code  of  Procedure, 
any  party  entitled  to  have  such  act  done,  may  serve  on  the  officer  a  notice  to  re- 
turn, deliver  or  file  such  process,  undertaking,  order  or  other  paper,  fis  the  case 
may  be,  within  ten  days ;  or  show  cause  at  a  special  term  to  be  designated  in 
said  notice,  why  an  attachment  should  not  issue  against  him.  [Rules  of  1847, 
Ko.  13 :  Code  of  Procedure,  §g  133,  217,  281,  290,  291,  423;  Rule  6  of  1849;  IQ 
How.  344.] 

RULE  IX— (4  AxBSDSDy^What  hooks  to  he  kept  hy  derks.—The  several  clerks 
of  this  court  shall  keep  in  th^r  respective  offices,  in  addition  to  the  "judgment 
book,"  required  to  be  ke|>t  by  section  279  of  the  Code  of  Procedure,  a  book,  prop- 
erly indexed,  in  which  shall  be  entered  the  title  of  all  civil  actions  and  special  pro- 
ceedings, with  proper  entries  under  each  denoting  the  papers  filed,  and  the  orders 
made,  and  the  steps  taken  therein,  with  the  dates  of  the  several  proceedings ;  an 
index  of  all  undertakings  filed  in  the  office,  stating  in  appropriate  columns  the  title 
of  the  cause  or  proceeding  in  which  it  is  given,  with  a  general  statement  of  its  con- 
dition or  a  reference  to  the  statute  und^  which  it  is  given,  the  date  when  an4  be- 
fore whom  acknowledged  or  proved,  by  whom  approved  and  when  filed,  with  a 
statement  of  any  disposition  or  order  made  of  or  concerning  it  and  such  other  books, 
properly  indexed,  as  may  be  necessary  to  enter  the  minutes  of  the  court,  docket 
judgments,  enter  orders  and  all  other  neoeesary  matters  and  proceedings;  and 
such  other  books  as  the  courts  of  the  respective  districts  at  a  general  term  may 
direct. 

Judgments  to  he  docketed  only  during  office  hours. — Judgments  shall  only  be  filed 
and  entered,  or  docketed,  in  the  offices  of  the  clerks  of  the  courts  of  this  state  within 
the  hours  during  which,  by  law,  they  are  required  to  keep  open  their  respective 
offices  for  the  transaction  of  businesa  [Rule  1  in  Equity— 6  in  Sup.  Court ;  2  R.  S. 
181,  §  93  (as  to  docket  of  decree);  Id.  361,  §§  12,  13,  (do.  of  judgment  at  law); 
§  282  of  Code;  Laws  of  1840,  p.  336,  §§  34,  26;  Rule  4  of  1849.] 

RULE  X — (6  Amxsdted). — Attomey^s  name  and  residence  to  he  indorsed  on  papers 
«eroe«l.— On  process  or  papers  to  be  served,  the  attorney,  besides  subscribing  or 
indorsing  his  name,  shall  add  thereto  his  place  of  business;  and  if  he  shall  neglect 
to  do  so,  papers  may  be  served  on  him  at  his  place  of  residence  through  the  mail, 
by  directing  them  according  to  the  best  information  wliich  can  conveniently  be 
obtained  concerning  his  residence. 

This  rule  shall  apply  to  a  party  who  prosecutes  os  defends  in  person,  whether  he 
be  an  attorney  or  not    [Rule  8  of  1847  ;  Rule  6  of  1849 ;  13  How.  67.] 
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RULE  XI — (7  Avendsd). — IfoHce  of  app§aranee  or  rffotiMr.^-^irioe  of  notloe 
of  an  appearance  or  retainer  generally,  bj  an  attorney  for  the  defendant,  shall  ia 
all  cases  be  deemed  an  appearance.  And  the  plaintiff,  on  filing  such  notice  at  bbj 
time  thereafter,  with  proof  of  senrice  thereof,  may  have  the  appearance  of  the  defend- 
ant entered  as  of  the  time  when  such  notice  was  served.  [Rules  of  1847,  Na  25; 
Code  of  Procedure,  §§  246,  221,  222;  13  How.  67.] 

RULE  Xn — (Nbw). — Attorney,  how  changed. — An  attorney  may  be  changed  by 
consent  or  upon  cause  shown,  and  «poi&  such  terms  as  shall  be  justi  upon  the  appli- 
cation of  the  client^  by  the  order  of  a  justice  and  not  otherwise. 

RULE  XIII— (37).— it^raamaOf  to  he  in  wiimg.^So  prirate  agreement  or  coo- 
sent  between  the  parties  or  their  attorneys,  in  respect  to  the  prooeedings  in  a  eaose^ 
shall  be  binding,  unless  the  same  shall  have  been  reduced  to  tlie  form  of  aa  ordsr, 
by  consent,  and  entered,  ot  unless  the  evidence  thereof  shsll  be  in  wriUcg,  sab- 
scribed  by  the  party  against  whom  the  same  shall  be  alleged,  or  by  hia  attorney  or 
counsel  [Law  Rules  of  1847,  No.  64,  and  Equity  do.,  84;  1  Hill,  627;  8  Oowen, 
119 ;  6  id.  388 ;  I  Howard's  Pr.  Rep.  169;  2  id.  44^  184^  71,  80,  135, 166 ;  Roks 
of  1849,  No.  40.] 

RULE  XIV— <8  AvKiTDED). — When  diawvery  eompeUtd  of  looh  and  papen.— 

Applications  may  be  made,  in  the  manner  provided  by  law,  to  compel  the  produc- 
tion and  discovery  of  books,  papers  and  documents  relating  to  the  merits  of  any  civil 
action  pending  in  this  court,  or  of  any  defence  in  such  action,  in  the  following  cases: 

1.  By  the  plaintifT,  to  compel  the  discovery  of  books,  papers  or  documents  in  the 
possession  or  under  the  control  of  the  defendant,  which  may  be  necessary  to  enaUo 
the  plaintiff  to  ftame  his  complaint,  or  to  answer  any  pleading  of  the  defendant 

2.  The  plaintiff  may  be  compelled  to  make  the  like  discovery  of  books,  papevior 
documents,  when  the  same  shaU  be  necessary  to  enable  the  defendant  to  answer 
any  pleading  of  the  plaintiff. 

3.  Either  party  may  be  compelled  to  make  discovery  as  prescribed  by  §  388  of 
the  Code.  [Rule  27  of  1847 ;  §  388  of  Code ;  2  R.  S.  199,  §  22  to  27 ;  18  Wimd. 
529 ;  20  id.  682 ;  22  id.  637  ;  Cowen  k  HUl's  Notes  to  PhU.  Ev.  1178  to  1180,  and 
cases  cited ;  2  Howard's  Pr.  Rep.  119 ;  Rule  6  of  1849 ;  8  How.  89;  id.  321 ;  9  id. 
419;  12  id.  644;  14  id.  26;  15  id.  299.] 

RULE  XY — (9  Aioended). — ApplieaAion^  hoto  to  he  made. — ^The  moving  papers 
on  the  application  for  such  discovery  shall  state  the  facts  and  circumstances  on 
which  the  same  is  claimed,  and  shall  be  verified  by  affidavit,  stating  that  the  book^ 
papers  and  documents  whereof  discovery  is  sought,  are  not  in  the  possession  nor 
under  the  control  of  the  party  applying  therefor. 

The  party  applying  shall  show,  to  the  satisfaction  of  the  court  or  judge,  the  mate- 
riality and  necessity  of  the  discovery  sought,  and  the  particular  information  which 
he  requires.  [Rules  of  1847,  No.  28;  2  R.  S.  199,  §  23;  Code,  §  388;  18  Wend. 
629,  630;  12  id.  637;  Rule  9  of  1849;  13  How.  426;  Id.  641;  2  Abbott,  41; 
Id.  233.] 

RULE  XVI— {10  Amekded).— -TTAot  order  for  dieeovery  shall  contotn.— The  order 
for  granting  the  discovery  shall  specify  the  mode  in  which  the  same  is  to  be  made^ 
which  may  be  either  by  requiring  the  party  to  deliver  sworn  copies  of  the  matters 
to  be  discovered,  or  by  requiring  him  to  produce  and  deposit  the  same  with  the 
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clerk  of  the  ooanty  in  which  tho  trial  U  to  bo  had,  unless  otherwise  directed  in  the 
order.  The  order  shall  also  specify  the  time  within  which  the  discovery  is  to  be 
made.  And  when  papers  are  required  to  be  deposited,  the  order  shall  specify  the 
time  that  the  deposit  ^all  continue,  and  shall  also  declare  the  consequences  of  an 
omission  to  oompfy  with  the  same,  and  the  court,  at  any  special  term,  upon  proof 
of  the  default,  may  of  course  grant  a  rule  absolute,  giving  effect  to  such  order  either 
by  non-suiting  the  plaintiff,  striking  out  the  defendant's  answer,  debarring  him  from 
a  particular  defence,  excluding  the  paper  from  being  given  in  evidence,  or  punish- 
ing the  party  in  default  as  for  a  contempt ;  as  the  order  for  the  discovery  may  re- 
quire. [Rules  of  1847,  No.  29 ;  2  B.  a  199 ;  Ckxie,  §  388 ;  7  Wend.  536;  2  Denio, 
187 ;  Bule  10  of  1849.] 

HULE  XYII— (ll).»0r(2er  to  he  a  stay  of  proceedin^a, — ^The  order  directing  the 
discovery  of  books,  papers  or  documents,  shall  operate  as  a  stay  of  all  other  pro- 
ceedings in  the  cause,  until  such  order  shall  have  been  complied  with  or  vacated ; 
and  the  party  obtaining  such  order,  after  the  same  shall  be  complied  with  or  vacated, 
shall  have  the  like  time  to  prepare  his  complaint,  answer,  reply  or  demurrer,  to 
which  he  was  entitled  at  the  making  of  the  order.  But  the  Justice,  in  granting  the 
order,  may  limit  its  effect  by  declaring  how  far  it  shall  operate  as  a  stay  of  proceed- 
ing&  [Rules  of  1847,  Ko.  30;  Code,  §  388;  2  B.  8.  200,  §  26;  4  Wend.  196; 
Bule  11  of  1849.1 

RULE  Xyill — (84). — Affidavit  of  smvvng  aummona,  <fcc. — ^Where  the  service  of 
the  summons,  and  of  the  complaint  or  notice,  if  any  accompanying  the  same,  shall  be 
made  by  any  other  person  than  the  sheriff,  it  shall  be  necessary  for  such  person  to 
state  in  his  affidavit  of  service,  when  and  at  what  particular  place  he  served  the 
same,  and  that  he  knew  tho  person  served  to  be  the  person  mentioned  and  described 
in  the  summons  as  defendant  therein,  and  also  to  state  in  his  affidavit,  whether  he 
left  with  the  defendant  such  copy,  as  well  as  delivered  it  to  him.  [Rules  of  1849, 
No.  90;  2  Abbott,  344;  14  How.  395.] 

BULB  XIX — (86). — Cau9t$  ofofitum  or  grou/nds  of  d^tnce  to  6e  ntim&eredLr-In  all 
cases  of  more  than  one  distinct  cause  of  action,  defence,  counter  claim  or  reply,  the 
same  shall  not  only  be  separately  stated  but  plainly  numbered.  [Code,  §§  151, 152, 
167  ;  5  How.  Pr.  Bep.  171 ;  4  id.  226.] 

BULE  XX — (41  Amended). — FoUos  to  he  nurnbered. — ^The  attorney  or  other 
officer  of  the  court  who  draws  any  pleading,  deposition,  affidavit,  case,  bill  of  ex- 
ceptions, report,  or  other  paper,  or  ente  any  judgment,  exceeding  two  folios  in 
length,  shall  distinctly  number  and  mark  each  folio  in  the  margin  thereof;  and  all 
copies,  either  for  the  parties  or  the  court,  shall  be  numbered  or  marked  in  the 
margin,  so  as  to  conform  to  the  original  draft  or  entry,  and  to  each  other,  and  shall 
be  indorsed  with  the  title  of  the  oause. 

Pkadinga  to  he  legibly  wrUterk — ^And  all  the  pleadings  and  other  proceedings,  and 
copies  thereof;  shall  be  fidrly  and  legibly  written,  and  if  not  so  written  and  foliod 
and  indorsed  as  aforesaid,  the  clerks  shall  not  file  such  as  may  be  offered  to  them 
for  that  purpose;  nor  will  the  court  hear  any  motion  or  application  founded  thereon. 
The  party  upon  whom  the  paper  is  served  shall  be  deemed  to  have  waived  the  ob- 
jeotion  unless  within  twenty-four  hottrs  after  the  reo^pt  thereof  he  returns  such 
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paper  to  the  party  aeiring  the  aame,  with  a  statomeot  of  the  paiticQlar  objectkm  to 
its  receipt    [Bales  in  Equity  of  1847,  Na  U ;  Bole  of  1849,  No.  44.] 

BULE  XXI~^36).— ^<7u?  advice  of  amntel  to  be  «(a(Ml— Whenever  it  shill  be 
necessary  in  any  affidavit  to  swear  to  the  advice  of  counsel,  the  party  shaH,  in 
addition  to  what  has  usually  been  inserted,  swear  that  he  has  folly  and  fairly  stated 
the  case  to  his  counsel  and  shall  give  the  name  and  place  of  residence  of  such  counsel 
[Bules  of  1 847,  No.  62 ;  4  Hill,  64,  note,  pi.  4 ;  id.  534,  635 ;  3  id.  359 ;  1  id  644; 
id.  668;  29  Wend.  636;  19  id.  10;  id.  98,  617;  7  Hill,  176;  Bule  of  1849.  No.  39.] 

BULE  XXII— -(30  AmNDiD). — ISbclenHon  oflifne  to  oiuioer— No  order  extecding 
the  time  to  answer  or  demur  to  a  complaint  shall  be  granted,  onless  the  party  ap- 
plying for  such  order  shall  preeeut  to  the  justice  or  Judge  to  whom  the  appUcatioD  shall 
be  made,  an  affidavit  of  merits,  or  an  affidavit  of  the  attorney  or  counsel  retained 
to  defend  the  action,  that  from  the  statement  of  the  case  in  the  action  made  to  Mm 
by  the  defendant,  he  verily  believes  that  the  defendant  has  a  good  and  substantial 
defence  upon  the  merits,  to  the  cause  of  action  set  forth  in  tlie  complaint,  or  to  some 
part  thereof. 

And  if  any  extension  of  time  to  answer  a  demurrer  has  been  granted  by  stipula- 
tion or  order,  the  &ct  shall  be  stated  in  the  affidavit. 

BULE  XXin— {82  Amxsded), — W%ere  order  has  been  r^uBcd,  or  grmioi  upon 
UrvM. — If  any  application  for  an  order  be  made  to  any  judge  or  justice,  and  socli 
order  be  reftised  in  whole  or  in  part,  or  be  granted  oonditioiially,  or  on  terms,  no 
subsequent  application,  upon  the  same  state  of  facts,  vkaXL  be  made  to  any  other 
judge  or  justice;  and  if,  upon  such  subsequent  application,  any  order  be  made,  it 
shall  be  revoked.  And  in  his  affidavit  for  such  order  the  party  shall  state  whether 
any  previous  application  for  such  order  has  been  made.    [Bules  of  1849,  No.  84.] 

BULE  XXIY-^(85  Axesved). —  Whore  jttdgmeiU  on  failure  to  anower  may  ht  of- 
plied  for, — ^When  the  plaintiff  in  the  action  is  entitled  to  judgment  upon  the  failaie 
of  the  defendant  to  answer  the  complaint,  and  the  relief  demanded  requires  applica- 
tion to  be  made  to  the  court,  such  application  may  be  made  at  any  specdal  term,  in 
the  district  embracing  the  county  in  which  the  action  is  triable,  or  in  an  adjoining 
county ;  such  application  may  also  be  made  at  a  circuit  court  in  the  county  in  whick 
the  action  is  triable.  But  when  a  reference,  or  writ  of  inquiry  shall  be  ordered,  the 
same  shall  be  executed  in  the  county  in  which  the  action  is  triable,  unless  the  ooort 
shall  otherwise  order.    [Bules  of  1849,  No.  91.] 

BULE  XXV — (New). — Applieaiion  for  judgmeni  when  stsmmone  served  lypiA' 
lication. — In  actions  for  the  recovery  of  money  only,  when  the  summons  has  been 
served  by  publication  under  section  135  of  the  Code,  no  judgment  shall  be  entered 
unless  the  attorney  at  the  time  of  making  the  application  for  judgment  shall  show 
by  affidavit  that  an  attachment  has  been  issued  in  the  action  and  levied  upon  prop- 
erty belonging  to  the  defendant,  which  affidavit  shall  contain  a  specific  description 
of  such  property  and  a  statement  of  its  value,  and  shall  be  attached  to  and  filed 
with  the  affidavits  of  publication ;  nor  unless  the  plaintiff  shall,  at  the  time,  produce 
and  file  with  the  olerk  an  undertaking  with  two  sureties  to  be  approved  by  the 
court,  that  the  plaintiff  will  abide  the  order  of  the  court  touching  the  restitotiofi  of 
any  estate  or  effects  which  may  be  directed  by  such  judgment  to  be  transferred  or 
dalivered,  or  the  restitution  of  any  money  that  may  be  ooUected  under  or  by  virtue 
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of  Ruch  judgment^  in  case  the  defendant  or  his  representatiTee  shall  apply  and  be 
admitted  to  defend  the  action  and  shall  succeed  in  such  defence.  [Code,  §  246 ; 
14  How.  380 ;  5  Abbott,  170.] 

RULE  XXVI— ^90  of  1882).— When  pkUnUffmay  rtipulak  to  <rv.— Whenever  the 
plaintiff  shall  have  neglected  to  bring  his  canae  to  trial  according  to  the  practice  of 
the  conrt,  and  the  same  shall  not  have  been  noticed  by  the  defendant,  the  plaintiff 
may,  if  he  have  not  before  stipulated,  tender  a  stipulation  and  offer  to  pay  the  costs 
to  which  the  defendant  ia  entitled  up  to  that  time.  [4  Cow.  14 ;  10  Wond.  620;  1 
SeL  483 ;  1  Denio,  621 ;  1  How.  173.] 

RULE  XXVU— (21  of  1852).— ifo^um  M  diamiiaaLcf  eamplaini  when  made.--' 
Whenever  an  issue  of  &ct  shall  have  been  joined  in  any  action,  and  the  plaintiff 
therein  shall  fail  to  bring  the  same  to  trial  according  to  the  course  of  practice  of 
the  court,  the  defendant  may  move  for  the  dismifflal  of  the  complaint  with  costs. 

If  it  is  made  to  appear  to  the  court  that  the  neglect  of  the  pi  iintiff  to  bring  the 
action  to  trial  has  not  been  unreasonable,  the  court  shall  permit  the  plaintiff,  on 
payment  of  costs,  to  bring  the  said  action  to  trial  at  the  next  court  where  the  same 
is  triable.    [Code,  §  255.] 

RULE  XXVIII— (21).— IsstJES  or  fact  tbied  bt  covvr—Isawi  of  foci  io  be 
iriid  by  the  court  may  be  tried  cU  (he  circuit  or  special  term,    [Code,  §  265.] 

RULE  XXIX— (12)^— TTAm  inquest  may  be  toim.— Inquests  may  be  taken  in 
actions,  out  of  their  order  on  the  ealendar,  in  cases  in  which  they  were  heretofore 
allowed  at  the  opening  of  the  court,  on  any  day  after  the  first  day  of  the  court,  pro- 
viding the  intention  to  take  an  inquest  is  expressed  in  the  notice  of  trial,  and  a  suf- 
ficient affidavit  of  merits  shall  have  been  filed  and  served.  [Rules  of  1847,  No.  31 ; 
6  Hill,  368;  Id.  380;  2  id.  359;  Id.  409 ;  1  id.  101 ;  2  Cowen,  681 ;  I  Wend.  77  ; 
Id.  78;  Id.  287;  2  id.  244;  Id.  245;  6  id.  106;  Id.  663;  9  id.  451;  12  id.  198; 
18  id.  656 ;  Id.  657 ;  19  id.  125 ;  1  Howard's  Pr.  Rep.  23,  26,  40,  45,  62,  206 ;  Rule 
12  of  1849.] 

RULE  XXX— (13).— LimOaltoaf  ae  to  eounsel  on  Mri.— On  the  trial  of  issues  of 
fact,  one  counsel  only  on  each  side  shall  examine  or  cross-examine  a  witness^  and 
one  counsel  only  on  each  side  shall  sum  up  the  cause,  and  during  such  examination 
the  examining  counsel  shall  stand,  and  the  testimony,  if  taken  down  in  writing, 
shall  be  written  by  some  person  other  than  the  examining  counsel,  but  the  justice 
who  holds  the  court  may  otherwise  order,  or  dispense  with  this  requirement 

No  counsel  shall  occupy  more  than  one  hour  in  summing  up  unless  by  permission 
of  the  court.    [Rules  of  1847,  Na  83 ;  Rule  13  of  1849.] 

RULE  XXXI— (23),— Plamti/  need  not  be  called  on  receiving  verdicL^lt  shall  not 
be  necessary  to  call  the  plaintiff  when  the  jury  return  to  the  bar  to  deliver  their 
verdict ;  and  the  plaintiff  shall  have  no  right  to  submit  to  a  non-suit,  after  the  jury 
have  gone  from  the  bar  to  consider  their  verdict  [Rules  of  1847,  No.  46 ;  7  Hill, 
179 ;  Rule  26  of  1849;  12  How.  428.] 

RULE  XXXII — (22  Amendbd).— P^tnftjmav  eubmii  to  a  non-suit  or  dismissal 
before  referees. — On  a  hearing  before  referees,  the  plaintiff  may  subiuit  to  a  non-suit 
or  diamlssal  of  his  complaint,  or  may  be  non-suited,  or  his  complaint  be  dismissed 
in  like  manner  as  upon  a  trial,  at  any  time  beforo  the  cause  has  been  finally  sub- 
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mitted  to  the  referees  for  their  decidon.    In  which  cMe  the  referees  shall  report 
according  to  the  fkct,  and  judgment  maj  thereupon  be  perfected  by  the  defendant 

of  report — Upon  a  trial  by  refereeSf  they  shall  in  their  decision  and  final 
report,  state  the  facts  foa&d  bythem  and  their  condosions  of  law  sepantiety,  a  copj 
of  which  shall  be  served  with  notice  of  the  jodgment,  and  the  time  within  which  ex- 
ceptions may  be  taken  to  the  report  shall  be  oompnted  finom  the  time  of  sach  aerrioe. 

Proeeedingt  in  tpicicU  refertncdg.-^ln  references  other  than  for  the  trial  of 
the  issues  in  an  action,  upon  the  coming  in  of  the  report  of  the  refiwee,  the  suae 
shall  be  filed  and  a  note  of  the  day  of  the  filing  shall  be  entered  by  the  cleric  in  the 
proper  book,  under  the  title  of  the  oause  of  proceeding';  and  the  said  report  ehall 
become  absolute  and  stand  as  in  all  things  confirmed,  unless  exceptions  thereto  are 
filed  and  served  within  eight  days  after  the  service  of  notice  of  filing  the  same.  If 
exceptions  are  filed  and  served  within  such  time,  the  same  may  be  brought  to  a 
hearing  at  any  special  term  thereafter  on  the  notice  of  any  party  interested  therem. 
[Rules  of  1847,  Ko.  45 ;  Rules  of  1849,  No.  35.] 

RTTLK  XXXIII— (68  AusVDm>).— Manner  ofaeUUng  iMti«9.— In  cases  where  tbe 
trial  of  issues  offset  is  not  provided  for  in  section  263  of  the  Code,  if  either  party 
shall  desire  a  trial  by  jury,  such  party  shall,  within  ten  days  after  issue  joined,  give 
notice  of  a  special  motion  to  be  made  upon  the  pleadings,  that  the  whole  issae  or 
any  specific  questions  of  fkct  involved  therein,  be  tried  by  a  jury.  With  the  notice 
•f  motion  shall  be  served  a  copy  of  She  questions  of  fact  proposed  to  be  submitted 
to  the  jury  for  trisl  and  in  proper  form  to  be  incorporated  in  the  order,  and  the  court 
or  judge  may  settle  the  issues,  or  may  refer  it  to  a  referee  to  settle  the  issues.  Soch 
issues  must  be  settled  in  the  form  prescribed  in  section  72  of  theCodeof  Procedore. 

Issues  in  divorce  eeueSj  to  be  setUeds — In  all  actions  for  divorce,  when  issue  is  joined 
by  the  pleadings  upon  the  question  of  adultery,  such  issues  shall  not  be  tried  by  s 
jury  until  the  issues  to  be  tried  shall  be  settled  in  like  manner  as  in  other  acUoni 
where  issues  arising  out  of  the  pleadings  are  required  to  be  settled. 

Review  of  trials  of  feigned  issues  and  of  spsdai  r^ervnoM.-^  When  any  specific  ques- 
tions of  fiict  involved  in  an  action,  or  any  question  of  fact  not  put  in  issue,  is  ordered 
to  be  tried  by  a  jury  as  a  substitute  for  a  feigned  issue  and  has  been  tried,  or  s 
reference  other  than  of  the  whole  issue  has  been  ordered  under  section  371  of  the 
Code  and  a  trial  had,  if  either  party  shall  desire  to  apply  for  a  new  trial  on  the 
ground  of  any  error  of  the  judge  or  referee^  or  on  the  ground  that  tiie  verdict  or 
report  is  against  evidence,  (except  where  the  judge  directs  such  motion  to  be  made 
upon  his  minutes  at  the  same  term  or  circuit  at  which  the  issues  are  tried,)  a  ease 
or  exceptions  shall  be  made,  or  a  case  containing  exceptions  as  the  esse  may  require, 
which  case  or  exceptions  shall  be  served  and  settled  in  the  manner  prescribed  by 
the  rules  of  court  for  the  settlement  of  cases  and  exceptions  in  other  cases.  Soch 
motion  shall  be  made  in  the  first  instance  at  special  term ;  and  if  neither  partjr 
move  for  a  new  trial  in  such  case,  they  shall  be  deemed  to  have  acquiesced  in  tbe 
decisions  of  the  judge  or  referee,  and  the  verdict  of  the  jury  or  report  of  the  referee, 
and  the  same  shall  not  be  questioned  upon  tbe  final  hearing  of  the  cause,  or  in  any 
subsequent  proceeding  therein.  [2  R.  S.  146,  §  42^  Equity  Rules  of  1847,  No. 
117 ;  Code,  §  72 ;  Rules  of  1849,  No.  73.] 

RULE  XXXI7--(16  AjaumvD.)— Making  and  set&ing  a  case,  hH  of  excqftioM, 
dbc, — Whenever  it  shall  be  intended  to  move  for  a  new  trial,  (except  fbr  irregalarily; 
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surprise,  or  upon  the  minutes  of  the  jndge,)  or  to  review,  by  appeal  or  otherwise,  a 
trial  by-  jury,  by  the  court,  or  by  referees,  a  case  or  exceptions,  or  case  containing 
exceptions,  as  may  be  proper  and  the  party  may  elect,  shall  be  prepared  by  the 
party  intending  to  make  the  motion  or  to  review  the  trial,  and  a  copy  thereof 
shall  be  served  on  the  opposite  party  within  ten  days  after  the  trial,  if  by  jury,  or 
after  a  written  notice  of  the  filing  of  the  decision  or  report,  if  the  trial  be  by  the 
court  or  by  referees ;  and  the  party  served  niay,  within  ten  days  thereafter,  propose 
amendments  thereto,  and  serve  a  copy  on  the  party  proposing  the  case  or  excep- 
tions, who  may  then  within  four  days  thereafter  serve  the  opposite  party  with  a 
notice  that  the  case  or  exceptions  with  the  proposed  amendments  will  be  submitted, 
at  a  time  or  place  to  be  specified  in  the  notice,  to  the  justioe  or  referee  before 
whom  the  cause  was  tried  for  settlement.  The  justice  or  referee  shall  thereupon 
correct  and  settle  the  case,  as  he  shall  deem  to  consist  with  the  truth  of  the  facts. 
The  time  for  settling  the  case  must  be  specified  in  the  notice,  and  it  shall  not  be 
less  than  four,  nor  more  than  twedty  days  after  service  of  such  notice.  The  lines 
of  the  ease  shall  be  so  numbered  that  each  copy  shall  correspond. 

Cases  reserved  for  argument  and  special  verdict,  shall  be  settled  in  the  same  man- 
ner. [Rules  of  1847,  No.  33 ;  5  Wend.  103 ;  7  id.  483  ;  Code,  §  268;  Kule  15  of 
1849 ;  13  How.  600 ;  Id.  148 ;  2  Abbott,  203 ;  4  id.  217  ;Id.  19 ;  16  How.  407  ;  Id. 
67 ;  Id.  425.] 

RULE  XXXy — (16). — Bight  io  make  a  casCf  how  waived^  and  when  case  deemed 
settled. — If  the  party  shall  omit  to  make  a  case  within  the  time  above  limited, 
he  shall  be  deemed  to  have  waived  his  right  thereto ;  and  when  a  case  is  made, 
and  the  parties  shall  omit,  within  the  several  times  above  limited,  the  one  party  to 
propose  amendments,  and  the  other  to  notify  an  appearance  before  the  justice  or 
referee,  they  shall  respectively  be  deemed,  the  former  to  have  agreed  to  the  case  as 
proposed,  and  the  latter  to  have  agreed  to  the  amendments  as  proposed.  [Bules  of 
1847,  No.  34 ;  1  Caines'  Bep.  23 ;  Rule  16  of  1849 ;  14  How.  18.] 

RULE  XXXYI— (24  AinorDED). — Exceptions  io  contain  no  irrelevant  evidence.^- 
Bxceptions  shall  only  contain  so  much  of  the  evidence  as  may  be  necessary  to 
present  the  questions  of  law  upon  which  the  same  were  taken  on  the  trial;  and  it 
shall  be  the  duty  of  the  justice,  upon  settlement,  to  strike  out  all  the  evidence  and 
other  matters  which  shall  not  have  been  necessarily  inserted. 

Whenever  amendments  are  proposed  to  a  case  or  exceptions,  the  party  proposing 
such  case  or  exceptions  shall,  before  submitting  the  same  to  the  justice  for  settle- 
ment, mark  upon  the  several  amendments  his  proposed  allowance  or  disaUowance 
thereof.  [Rules  of  1847,  No.  47 ;  2  R.  a  423;  7  HUl,  179;  4  id.  119;  Rule  27  of 
1849.] 

RULE  XXXVII— (17  Auksdvd).— Exceptions  or  case  io  6«;B«<L— Where  a  party 
makes  a  case  or  exceptions,  he  shall  procure  the  same  to  be  filed,  within  ten  days 
after  the  same  shall  be  settled,  or  it  shall  be  deemed  abandoned. 

And  on  filing  affidavit  that  such  case  or  exceptions  has  not  been  filed  and  show- 
ing the  time  of  the  settlement  thereof  and  that  more  than  ten  days  have  elapsed 
from  the  time  of  such  settlement,  an  order  of  course  may  be  entered  declaring  the 
same  abandoned,  and  the  party  may  proceed  as  if  no  case  or  exceptions  had  been 
made.    [Code,  §§  264^  266,  281 ;  Role  19  of  1849.] 
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RULE  XXXyin-*{NBw).— M(femen<  o/>bdf  pn^^mtOory  io  appeal^A.  putj 
deairing  to  appeal  to  the  court  of  appeala  in  an  aetkm  tried  by  the  oourt  or  referees, 
may  hare  the  facts  upon  whidi  the  dednon  of  the  general  tenn  was  baaed  settled 
for  the  purpose  of  such  appeal,  and  for  the  purpose  of  auch  settlement  the  petty 
shall,  within  twenty  days  after  notice  of  the  judgment,  propGee  and  aanre  upon  the 
opposite  party  such  a  statement  of  the  footsas  he  deems  pn^>er. 

The  party  upon  whom  such  statement  is  served,  may  within  twenty  days  after 
such  service  prepare  such  amendments  to  the  statement  as  he  may  deem  proper, 
which  amendments  shall  be  in  writing  and  served  on  the  moving  party. 

The  party  preparing  the  original  statement  may  give  eight  days^  notice  that  the 
statements  and  amendments  will  be  presented  for  settlement  to  the  justice  who  detiv- 
ered  the  opinion  in  the  case,  or  if  no  opinion  was  delivered,  to  the  presiding  justice 
of  the  court ;  such  justice  shall  settle  the  fiicts,  and  upon  the  statement  as  settled 
by  him,  he  shall  indorse  an  order  that  the  statement  be  attached  to  the  judgment 
roll. 

RULE  XXXIX— (25  Amejtded). — Nbiiees  of  argument  or  of  motion,  and  defcatUs.^ 
All  questions  for  argument,  and  all  motions,  shall  be  brought  before  the  oourt  on  a 
notice,  or  when  a  notice  less  than  eight  days  is  prescribed  by  the  judge  or  oouit 
under  section  402  of  the  Code,  by  an  order  to  show  caose ;  and  if  the  opposice 
party  shall  not  appear  to  oppose,  the  party  making  the  motion  or  obtaining  the 
order  shall  be  entitled  to  the  rule  or  judgment  moved  for,  en  proof  of  due  service  oi 
the  notice  or  order  and  papers  required  to  be  served  by  him,  unless  the  court  shall 
otherwise  direct. 

Order  to  show  oauBt^  how  to  he  granted, — Such  order  to  show  cause  shall  only  be 
granted  when  a  special  reason  for  a  notice  of  less  than  eight  days  appears  on  the 
papers  presented,  and  the  party  shall  in  his  affidavit  state  the  present  condition  of 
tlie  action,  and  whetherat  issue,  and  the  time  appointed  for  the  next  drcmt  in 
the  county  where  the  action  is  triable.  The  order  shall  also  (except  in  the  first  ju- 
dicial district)  be  returnable  only  before  the  judge  who  grants  it,  or  at  a  special 
term  appointed  to  be  held  in  the  district  in  which  such  judge  resides.  No  order 
served  after  the  action  shall  have  been  noticed  for  trial,  if  served  within  ten  davs 
of  the  circuit,  shall  have  the  effect  to  stay  the  proceedings  in  the  action,  unless 
made  at  the  circuit  where  such  action  is  to  be  tried,  or  by  the  judge  who  is  ap- 
pointed to  hold  such  circuit 

And  when  the  motion  is  for  irregalarity,  the  notice  or  order  shall  spedfy  the 
irregularity  comphuned  of. 

This  rule,  so  far  as  it  permits  a  judgment  by  default,  or  by  the  consent  of  the  ad- 
verse party,  shall  not  extend  to  a  complaint  for  a  divorce.  [Rules  of  1847,  No.  43; 
Rules  of  Court  of  Appeals  of  1849,  Nos.  11  and  15;  Code,  §§  256,' 402,  412, 413, 
25S  ;  2  R  S.,  144,  §§  36,  36  ;  Id.  145,  §§  40,  41.  And  seojpos^  rule  on  divorce; 
3  Caines'  Rep.  88,  89,  note;  Id.  105;  Id.  12T;  5  Oowen,  23;  5  Hill,  518;  6  Id. 
71 ;  1  Id.  216;  Rule  28,  of  1849;  9  How.  36;  Id.  78 ;  13  Id.  287.] 

RULE  XL — (27  Amended). —  What  are  enumerated  motions, — ^Enumerated  mo- 
tions are  motions  arising  on  special  verdict,  issues  of  law,  cases,  exceptional  appeals 
from  orders  sustaining  or  overruling  demurrer,  appeals  from  an  inferior  court,  a&d 
appeals  by  virtue  of  g  348  of  the  Code. 

Non-enumerated  motions. — Non-enumerated  motions  include  all  other  qoestioos 
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submitted  to  the  court,  and  shall  be  heard  at  special  term,  except  when  otherwise 
directed  by  law. 

Contested  moOona  not  (o  be  heard  at  circuU^-^jonteeted  motions  shall  not  be 
noticed  or  brought  to  a  hearing  at  anj  special  term  held  at  the  same  time  and 
place  with  a  circuit,  except  in  actions  upon  the  calendar  for  trial  at  such  circuit  and 
in  which  the  hearing  of  the  motion  is  necessaiy  to  the  disposal  of  the  cause,  and 
except  also  that  in  counties  in  which  no  special  term  distinot  from  a  circuit  is  ap- 
pointed to  be  held,  motions  in  actions  triable  in  any  such  county  may  be  noticed 
and  brought  on  at  the  time  of  holding  the  circuit  and  special  terms  in  the  county  in 
whidi  such  actions  are  triabla  [Rules  of  1847,  Ko.  49;  4  Hill,  119,  136 ;  Code, 
§§  348,  352,  168,  344  to  348,  349,  360,  360,  364,  266  ;  3  R.  a  433,  433 ;  Rule  30 
of  1849;  10  How.  97;  Id.  318;  Id.  221;  Id.  457.] 

RULE  XLI— {34  Amended). — Time  for  filing  notes  of  issuer  <fcc — Notes  of  issue 
for  the  general  term  shall  be  filed  eight  days  before  the  commencement  of  the  court 
at  which  the  cause  may  be  noticed.  The  clerk  shall  prepare  a  calendar  for  the 
general  term,  and  cpuse  the  same  to  be  printed  for  each  of  the  justices  holding 
the  court.  Appeals  shall  be  placed  on  the  calendar  according  to  the  date  of  the 
service  of  the  notice  of  appeal ;  and  other  cases,  as  of  the  time  when  the  ques- 
tion to  be  reviewed  arose.    [Code,  g§  256,  413 ;  Rules  of  1849,  Ko.  37.] 

RULE  XLn — (28). — Enumerated  motums. — ^Enumerated  motions  shall  be  noticed 
for  the  first  day  of  term  by  either  party. 

Papers  to  be  furnished. — ^The  papers  to  be  fVirnished  on  such  motions  shall  be 
a  copy  of  the  pleadings,  when  the  question  arises  on  the  pleadings,  or  any  part 
thereof,  or  of  such  parts  only  as  relate  to  the  question  raised  by  the  demurrer ;  a 
copy  of  the  special  verdict,  return,  or  other  papers  on  which  the  question  arises, 
and  the  party  whose  duty  it  is  to  furnish  the  papers  shall  serve  a  copy  on  the  op- 
posite party,  except  upon  trial  of  issues  of  law,  at  least  eight  days  before  the  time 
the  matter  may  be  noticed  for  argument  If  the  party  whose  duty  it  is  to  furnish 
the  papers,  shall  neglect  to  do  so,  the  opposite  party  shall  be  entitled  to  move,  on 
affidavit  and  notice  of  motion,  that  the  cause  be  struck  from  the  calendar  (whichever 
party  may  have  noticed  it  for  argument),  and  that  judgment  be  rendered  in  his 
favor ;  provided,  however,  that  in  mortgage  and  partition  cases,  where  the  plain- 
tiff's rights  are  not  contested,  no  copies  of  pleadings  need  be  fiimished  to  the 
court 

The  papers  shall  be  furnished  by  the  plaintiff,  when  the  question  arises  on  special 
verdict,  and  by  the  party  demurring,  in  cases  of  demurrer,  and  in  all  other  cases 
by  the  party  making  the  motion.  [Rules  of  1847,  No.  50,  at  Law,  and  71  and  72 
in  Equity;  Code,  g§  266,  268,  413;  2  R.  S.  432,  433;  Laws  of  1833,  pp.  188,  189; 
Laws  of  1847,  p«  327,  §  16;  Code,  264,  265,  348;  1  Report  of  Com.  of  Practice 
and  Pleading,  p.  22;  3  R.  S.,  3d.  ed.,  pp.  854  to  856,  appendix;  2  Wend.  288 ;  12 
ici.  227;  18  id.  656;  17  id.  446;  6  Hill,  9;  10  Wend.  537,  note;  4  id.  196 ;  Rule 
31  of  1849;  8  How.  264;  14  id.  533;  Id.  416.] 

RULE  XLIII — (29  Amended), — Whai  papers  to  be  furnished  on  appeal^  and  by 
tohom. — ^When  an  appeal  is  noticed  for  a  general  term,  in  cases  embraced  in  ohaptOf 
3  of  title  11  of  the  Code,  and  of  section  348  of  the  Code,  the  appellant  shall  furnish 
the  papers  for  the  oourt|  which  consist  of  a  copy  of  the  judgment  roll,  together  with 
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ft  case,  stating  tho  time  of  the  oommeDcement  of  the  suit,  and  of  the  serrioe  (^the 
respective  pleadings,  the  names  of  the  original  parties  in  foil,  the  change  of  paxties^ 
if  any  has  taken  place  pending  the  suit,  to  which  shall  be  added  the  opinion  of  tiie 
court  below,  or  an  affidavit  that  no  opinion  in  writing  was  given,  or  if  given  tiiat  a 
copy  could  not  be  procured.  At  the  commencement  of  the  argument  the  appeSant 
shall  furnish  a  printed  copy  of  the  papers  to  each  of  the  judges,  together  witii  a 
printed  copy  of  the  points  on  which  he  intends  to  rely,  with  a  reference  to  the  an* 
thorities  which  he  intends  to  cite ;  and  he  shall  also  deliver  to  the  attorney  of  the 
adverse  party,  at  least  eight  days  before  the  first  day  of  the  term,  three  printed  oopia 
of  the  said  papers.  And  at  the  commencement  of  the  argument,  each  party  shall 
serve  upon  his  adversary,  a  printed  copy  of  his  points  and  authorities  on  whidi  he 
intends  to  rely.  In  case  the  appellant  neglects  so  to  Aimish  to  the  adverse  party 
the  said  number  of  copies  of  the  papers,  the  latter  shall  be  entitled  to  move,  on  afB- 
davit  and  notice  of  motion,  for  the  earliest  practicable  day  in  term  for  hearing  non- 
enumerated  motions,  that  the  cause  be  stricken  from  the  calendar  (whichever  party 
may  have  noticed  it  for  argument),  and  that  judgment  be  rendered  in  his  favor. 

When  a  ease  is  agreed  upon  by  the  parties  according  to  section  372  of  the  Coda, 
the  plaintiff  shall  f\imish  the  necessary  papers  for  argument,  duly  printed,  as  in 
cases  of  appeal  [Rules  of  184T,  No.  60  at  Law,  and  71  in-  Equity;  Rule  65  at 
Law;  Rules  6  and  9  of  tho  Court  of  Appeals  of  1849 ;  Rule  69  in  Equity;  Bul«s 
of  1849,  No.  32.] 

RULE  XLIY — (77). — Appeals  from  starogaU^a  deciiion^  Tww  iaktn, — On  the  ap- 
peal to  this  court  from  the  order,  sentence  or  decree  of  a  surrogate's  court,  the  partj 
appealing  shall  file  a  petition  of  appeal,  addressed  to  this  court,  with  the  dork  of  the 
county  in  which  the  order,  sentence  or  decree  appealed  from  was  made,  within  fifteen 
days  alter  the  appeal  is  entered  in  the  court  below,  or  the  appeid  shall  be  considered 
as  waived;  and  any  party  interested  in  the  proceedings  in  the  court  below  may 
thereupon  apply  to  this  court,  ex  parity  to  dismiss  the  appeal  with  costs.  The  petition 
of  appeal  s'.iall  briefly  state  the  general  nature  of  the  prooeedinga,  and  of  the  sen- 
tence, order  or  decree  appealed  from,  and  shall  specify  the  part  or  parts  thereof 
complained  ol  as  erroneous ;  except  whore  the  whole  sentence,  order  or  decree  is 
alleged  to  be  erroneous,  in  which  case  it  shall  be  sufficient  to  state  that  the  same 
and  every  part  thereof  is  erroneous.  And  whore  the  appeal  is  firom  a  sentence  or 
decree,  on  the  statement  of  the  accounts  of  an  executor,  administrator,  or  guardian, 
if  the  appellant  wishes  to  review  the  decision  as  to  tho  allowance  or  rejection  of 
any  particular  items  of  the  account,  such  it^pos  shall  be  specified  in  tlie  petition  of 
appeal ;  or  the  allowance  or  disallowaDce  of  any  such  items  shall  not  be  considered 
a  sufficient  ground  for  reversing  or  modifying  the  sentence  or  decree  appealed  from. 
The  respondent  in  his  answer  to  the  petition  of  appeal  in  such  cases,  may  also  spe- 
cify any  items  in  the  account,  as  to  which  he  supposes  the  sentence  or  decree  is 
eiTonoous,  as  against  him  and  in  favor  of  the  appellant.  And  upon  the  hearing  of 
the  p<ii  ties  upon  such  appeal,  the  sentence  or  decree  may  be  modified  as  to  any 
such  Items,  in  the  same  manner  as  if  a  cross  appeal  had  been  brought  by  such  re- 
spondent. The  appellant  may  have  an  order  of  course,  that  the  respondent  in  the 
petition  of  appeal  answer  the  same  within  twenty  days  after  the  service  of  a  copy 
of  the  petition  of  appeal  and  notice  of  the  order,  or  that  the  appellant  be  heard 
ex  parte.  And  where  the  respondent  is  an  adult,  upon  filing  an  affidavit  of  snch 
service  upon  the  attorney  of  the  respondent,  if  he  has  appeared  either  in  this  court, 
or  in  the  court  below  by  an  attorney  of  this  court,  or  upon  the  surrogate,  if  he  has 
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not  ftppeaied  hj  such  attome]^,  and  that  no  answer  to  the  petition  of  appeal  has 
been  received,  tlie  ^pellant  maj  have  an  order  of  course  that  the  appeal  be  heard 
w  parte  as  against  such  respondent  Where  the  respondent  is  a  minor,  if  he  does 
not  procure  a  guardian  ad  lihm  upon  the  appeal  to  be  appointed  within  twenty  days 
after  the  filing  of  the  petition  of  appeal,  the  appellant  may  apply  to  a  jusftice  of  this 
court  ex  parte,  for  the  appointment  of  such  guardian.  And  if  the  minor  has  ap- 
pe&red  by  his  g^uardian  ad  Mem  in  this  court,  the  appellant  mnj  hxve  an  order  of 
course  that  the  guardian  <Md  Utem  of  the  respondent  answer  the  petition  of  appeal 
within  twenty  days  after  service  of  a  copy  thereof  and  notice  of  the  order,  or  that 
an  attachment  issue  against  such  guardian.  When  a  petition  of  appeal  is  filed,  if 
it  has  not  been  served  on  the  adverse  party,  the  respondent  may  have  an  order  of 
course,  that  the  appellant  deliver  a  oopy  of  the  petition  of  appeal  to  the  attorney, 
or  to  the  guardian  ad  lUem  of  the  respondent,  within  ten  days  after  the  service  of 
notice  of  such  order,  or  that  the  appeal  be  dismissed ;  and  if  the  same  is  not  deliv- 
ered within  the  time  limited  by  such  order,  the  respondent,  upon  due  notice  to  the 
adverse  party,  may  apply  at  a  special  term  to  dismiss  the  appeal  with  costs.  Upon 
the  hearing  of  any  suoh  appeal  as  is  referred  to  in  this  rule^  it  shall  be  the  duty  of 
the  appellant  to  furnish  the  court  with  a  cc^y  of  the  petition  of  appeal,  and  of  the 
answer  thereto^  if  an  answer  has  been  received,  and  a  copy  of  the  proceedings  be- 
low, including  a  copy  of  the  appeal  as  entered.  [Law  Rules  of  1847,  No.  88 ;  6 
Hill,  380;  4  id.  62  to  70,  note;  Id.  536;  Id.  540;  6  id.  509;  Id.  518,  and  seepo9(, 
Rule  45;  Code,  §§  123  to  126;  3  How.  71,  73,  76 ;  4  id.  81, 409;  2  Code  Rep.  78; 
4  How.  86,  92 ;  5  id.  136 ;  4  How.  246 ;  Id.  240 ;  Rule  of  1849,  No.  47.] 

RULE  XLY— (31  Aia!Siam)>^Leading  facta  lo  he  ttaied  on  p<m($.-^In  all  enu- 
merated motions  eaeh  party  shall  briefly  state^  upon  his  printed  points,  the  leading 
iaots  which  he  deems  established,  with  a  reference  to  the  folios  where  the  evidence 
of  such  feots  may  be  found ;  and  Ihe  cowrt  will  noi  Iiear  oil  extended  diecuasion  an  a 
mere  question  of  fact  [Rules  of  1847,  Na  66;  Rule  6  of  the  Court  of  Appeals ; 
Rules  of  1849,  No.  33.] 

RULE  XL VI— (30). — Eouj  caeee^  poinis,  &c^  to  be  printed. — ^The  cases  and  points^ 
and  all  other  papers  furnished  to  this  court  at  a  general  term  in  calendar  causes^ 
shall  be  printed  on  white  writing  paper,  with  a  margin  on  the  outer  edge  of  theleaf^ 
not  less  than  one  and  a  half  inch  wide.  The  printed  page,  exclusive  of  any  marginal 
note  or  reference,  shall  be  seven  inches  long  and  three  and  a  half  inches  wide.  The 
folio,  numbering  lh>m  the  commencement  to  the  end  of  the  papers,  shall  be  printed 
on  the  outer  margin  of  the  page.  [Rules  of  1847,  No.  66;  Rule  6  of  the  Court  of 
Appeals ;  Rules  of  1849,  No.  33.] 

RULE  XLVII— (42  Amksi>vd). — Certiorari  to  remove  intertoeutory  proceedings.-^ 
Every  case  on  certiorari  to  subordinate  courts,  tribunals  or  magistrates,  may  be 
brought  to  a  hearing  by  either  party,  upon  the  usual  notice  of  argument,  and  shall 
be  entitled  to  preference,  on  the  rooming  of  any  day  during  the  first  week  of  term. 
[Law  Rules  of  1847,  No.  74 ;  Rules  of  1849,  No.  45.] 

RULE  XLVin — (33  Amended). — On  toJtat  days  non-enwneraied  motions  wiU  be 
heard. — Non-enumerated  motions  made  in  term  time,  at  a  general  tenn,  will  be 
heard  on  the  first  day,  and  Thursday  of  the  first  week,  and  Friday  of  the  second 
week  of  the  term,  immediately  after  the  opening  of  the  court  on  that  day.  Except 
in  the  first  judicial  district,  a  party  attending  pursuant  to  notice  to  oppose  a  non- 
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•ntunerated  motioB,  if  Ihe  ume  than  not  be  SMide  on  the  di^  for  wbich  it  is  nofeioed, 
may  at  the  close  of  that  order  of  busiiien  take  a  mle  against  tiie  partj  gfring  the 
notice  for  costs  for  attending  to  oppoee.  Motioos  in  criminal  eaaea  umy  be  beard 
on  any  day  in  term.    [Rnle  6T  of  184*7 ;  Bnlea  of  lB4f,  Ho.  S«.] 

RULE  XlilX— (32).^^o<iee  qf  non^emmerakd  molioRi.— Non-enumerated  mo- 
tions, except  in  the  .flrrt  distriot,  shall  be  noticed  for  the  first  day  of  the  tenn  or 
sitting  of  the  court,  accompanied  with  copies  of  the  affidavits  and  papers  on  which 
the  same  shall  be  made;  and  the  notice  shall  not  be  made  for  a  later  day,  unks 
sufficient  cause  be  shown,  (and  contained  in  the  affidavits  served,)  for  not  gmog 
notice  for  the  first  day.  [Rules  of  1847,  No.  67 ;  Code^  §  402,  as  to  the  length  of 
notioe;  Code,  §401;  Role  of  1849,  No.  36.] 

RULE  L— {40). — MoikmB  to  sMke  oat  for  imrdnancy,  <N.— Kotions  to  strike  out 
of  any  pleading,  matter  alleged  to  be  irrelevant  or  redundant,  and  motions  to  coired 
a  pleading,  on  the  ground  of  its  being  "  so  indefinite  or  nnoertain,  that  the  precise 
nature  of  the  charge  or  defence  is  not  apparent,"  must  be  noticed,  before  demurring 
to  or  answering  the  pleading,  and  wiAin  twenty  days  from  the  service  thereof. 
[Code,  §§  160,  402;  5  How.  Pr.  Rep.  14;  Id.  247;  4  id.  119,  68,  89;  Id  432;  5 
id.  653 ;  2  Sand.  S.  C.  Rep.  673 ;  Id.  682 ;  8  id.  732 ;  Rules  of  1849,  No.  43 ;  8  How- 
287 ;  Id.  439.] 

RULE  LI — (Nsw). — Procotdiifi^  on  r§lwn  to  maindamiiM^  <£;& — ^The  return  to  a 
writ  of  mandamus  or  of  prohibitt<»  having  been  filed,  the  party  making  such  re- 
turn, may  serve  a  notice  upon  the  relator,  requiring  him  to  demur,  or  plead  thereto 
within  twenty  days  alter  such  serdce,  and  If  no  plea  or  denrarrer  to  such  retan  be 
interposed  within  that  time^  either  party  may  notice  the  matter  for  a  hearing  et 
the  next  or  any  subsequent  special  term  al  which  the  same  may  accordittg  to  the 
practice  of  the  eourl  be  heard,  as  a  non-ennmeraited  motion,  and  the  same  shaU  be 
heard  and  disposed  of  on  the  said  retnnu 

RULE  LII— (81). — Additional  aUowancea, — ^Applications  for  an  additional  allow- 
ance under  the  provisiotts  of  the  309th  section  of  the  Code  of  Procedure,  can  only 
be  made  to  the  oourt  before  which  the  trial  is  had,  or  the  judgment  rendered. 
[Rules  of  1849,  No.  86;  8  How.  31;   13  id.  117.] 

RULE  LIII — {^X^.'-^AppUcaUon  for  jvMike  to  ammi  his  rctem. — On  appeals  fiom 
a  justice's  judgment  where  the  county  oourt  has  not  jurisdiction,  by  reaeon  of 
relationship^  Ac.,  a  notice  of  motion  for  an  order  to  compel  the  justice  to  amend 
his  return  may  be  given  in  twenty  days  after  the  date  of  the  certificate  ef  tiie 
county  judge,  and  not  after  that  time. 

RULE  LIV — (14  Aiixvdsd). — Bearing  qf  counsel. — At  the  hearing  of  caoees  at 
a  general  or  special  term,  not  more  than  one  counsel  shall  be  heard,  on  each  side, 
and  then  not  more  than  one  hour  eaoh,  except  when  the  court  shall  otherwise 
order.  [Rule  12  of  the  Court  of  Appeals;  Rule  of  8.  G.  of  U.  &  No.  63,  Dec. 
term,  1849,  8  Howard ;  Rule  14  of  1849.] 

RULE  LT— (26).— CbttiueZ  to  indaree  hie  name  on  pro<f  of  nof^De.— When  a  role 
is  obtained,  either  at  a  general  or  special  term  by  deffiuilt,  the  counsel  obtaining  the 
same  shall  indorse  his  name  as  counsel  on  the  paper  containing  the  proof  of  notice ; 
and  the  clerk,  hi  entering  the  rule,  shall  specify  the  name  of  such  counsel  [Boles 
of  1847,  No.  73;  Rules  of  1849,  No.  19.] 
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RULE  LYI^SS).— ^{A»  to  he  numbtneL—The  attorney  or  other  officer  of  the 
court  who  draws  any  pleading,  deposition,  affidavit,  oaae,  biU  of  exoeptions  or  report, 
or  enters  any  judgment^  exceeding  two  folioe  in  length,  shall  distinctly  namber  and 
mark  each  fdio  in  the  margin  thereof;  and  all  copies  either  for  the  parties  or  the 
court,  shall  be  numbered  or  marked  in  the  margin,  so  as  to  conform  to  tho  original 
draft  or  entry,  and  to  each  other. 

Pleadings  io  he  legibly  vfriU€n.^JLnd  all  the  pleadings  and  other  procoedinga,  and 
copies  thereof^  shall  be  &irly  and  legibly  written,  and  if  not  so  written,  the  clerks 
shall  not  file  such  as  may  be  offered  to  them  for  that  purpose.  [Rules  of  1847,  in 
Equity,  No.  40;  Rules  of  1849,  Na  41.] 

RULE  LYII — (36  Axembed). — Time  far  complying  mih  orders, — ^In  all  cases 
where  a  motion  shall  be  granted,  on  payment  of  costs,  or  on  the  performance  of  any 
condition,  or  where  the  order  shall  require  such  payment  or  performance,  the  party 
whose  duty  it  shall  be  to  comply  therewith,  shall  hsi^e  twenty  days  for  that  purpose, 
unless  otherwise  directed  in  the  order.  But,  where  costs  to  be  adjusted  are  to  be 
paid,  the  party  sliall  have  fifteen  days  to  comply  with  the  rule,  after  the  costs  shall 
have  been  adjusted  by  the  derk  on  notice  unless  otherwise  ordered.  [Rules  of  1849, 
Na  a8;  8  How.  386;  11  id.  193.] 

RULE  LVni — (44  Amended). — Order  io  stay  with  view  Io  change  venue. — "^o 
order  to  stay  proceedings  for  the  purpose  of  moving  to  change  the  place  of  trial 
shall  be  granted,  unless  it  shall  appear,  from  the  papers,  that  the  defendant  has 
used  due  diligence  in  preparing  the  motion  for  the  earliest  practicable  day  after  issue 
joined.  Sueh  order  shall  not  stay  the  plaintiff  from  taking  any  step,  except  sub- 
pceoaing  witnesses  for  the  trial,  without  a  special  clause  to  that  effect.  On  present- 
ing to  and  filing  with  the  officer  granting  the  order,  an  affidavit,  showing  such  facts 
as  will  entitie  the  plaintiff,  according  to  the  settled  practice  of  the  court,  to  retain 
the  place  of  trial,  the  officer  shaU  revoke  the  order  to  stay  proceedings;  and  the 
plaintiff  shall  give  immediate  notice  of  such  revocation  to  the  defendant's  attorney. 
[Law  Rules  of  1847,  No.  88;  6  Hill,  380 ;  4  id.  62  to  70, note;  Id.  536;  Id.  540 
5  id.  509 ;  Id.  518,  and  seei^of^  Rule  46 ;  Code,  §§  123  to  126;  3  How.  71,  73,  76 
4  id.  81,  409;  2  Code  Rep.  78;  4  How.  86,  92;  6  id.  135;  4  How.  246;  Id.  240 
Rules  of  1849,  Ko.  47.] 

RULE  LIX--(46). — Affidaints  for  change  of  venue. — ^In  addition  to  what  has 
usaally  been  stated  in  affidavits  concerning  venue,  either  party  may  state  the  nature 
of  the  ooiitroveny,  and  show  how  his  witnesses  are  matorial;  and  may  also  show 
where  the  cause  of  action  or  the  defence^  or  both  of  them  arose ;  and  those  facts 
will  be  taken  into  consideration  by  the  court,  in  fixing  the  place  for  trial  [Rules 
of  1849,  No.  48 ;  10  How.  861 ;  13  id.  676;  8el.  163 ;  Id.  374.] 

RULE  LX— (63  Ambivded). — Who  maiy  he  tgspoiated  gwnrdians  ad  Kiem. — ^No 
person  shall  be  appointed  guardian  ad  Kkm,  either  on  the  application  of  the  infiuit 
or  otherwise,  unlen  he  be  the  genersl  guardian  of  sudi  uifant,  or  is  fuUy  competent 
to  xmderstand  and  protect  the  rights  of  the  infiuit^  and  who  has  no  interest  adverse 
to  that  of  the  infhat,  and  is  not  connected  in  business  vrith  the  attorney  or  counsel 
of  the  adverse  party.  And  no  person  shall  be  appointed  such  guardian  who  is  not 
of  sufficient  ability  to  answer  to  the  infant  fbr  any  damage  which  may  be  sustained 
by  his  negligence  or  misoonduct  in  the  prosecution  or  defence  of  the  suit 
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LtxiTATTON  or  BCUB. — This  rule  aAoA  not  apply  io  adiant/or  HKe  recovery  o/nuney 
onlyf  or  of  specific  real  or  personal  property^  as  specified  m  sseUon  253  of  the  Cods. 
[Equity  Rules  of  1847,  No.  d9;  Rules  of  1849,  Na  66w] 

RULE  LXI— {52).--2>irfy  of  guardian  ad  liteTn.— It  shall  be  the  duty  of  erery 
attorn e J  or  officer  of  this  court  to  act  as  the  guardian  of  any  infant  defendant  in  any 
suit  or  proceeding  against  him  wheneyer  appointed  for  that  purpose  by  an  order  of 
this  oourL  And  it  shall  be  the  duty  of  suoh  guardian  to  examine  into  the  circum- 
stances of  the  case,  so  far  as  to  enable  him  to  make  the  proper  defence  when  neo 
essary  for  the  protection  of  the  rights  of  the  infant,  and  he  shall  be  entitled  to  soch 
compensation  for  his  services  as  the  court  may  deem  reasonable.  [Equity  Rules  of 
1847,  No.  97  ;  Code,  g§  115,  116 ;  Rules  of  1849,  No.  65.] 

RULE  LXII — (64  AuxsmtDl). — Gtuurdian  not  to  receivs  property  wdess  he  has  given 
security. — No  guardian  ad  litem  for  an  infknt  party,  unless  he  has  given  security  to 
the  infant  acoording  to  law,  shall,  as  such  guardian,  receive  any  money  or  property 
belonging  to  such  infant,  or  which  may  be  awaHcled  to  him  in  the  suit,  except  such 
costs  and  expenses  as  may  be  allowed  by  the  oourt  to  the  guardian  out  of  the  fund, 
or  recovered  by  the  infant  in  the  suit  Neither  shall  the  general  guardian  of  an 
infant  receive  any  part  of  the  proceeds  of  a  sale  of  real  propwty  belonging  to  such 
infant  sold  under  a  decree,  judgment  or  order  of  the  court,  until  the  guardian  has 
given  such  further  security  for  the  fiiitbful  discharge  of  his  trust  as  the  oourt  may 
direct.  [Equity  Rules  of  1847,  No.  101,  No.  97 ;  Code,  §  430 ;  Rules  of  1849, 
No.  68.] 

RULE  LXIII-— (67).— £Sit9  generai  guardiain  may  he  appoinisd^'^Tat  the  puipoee 
of  having  a  general  guardian  appointed,  the  infknt,  if  of  the  age  of  fourteen  yesra 
or  upwards,  or  some  relative  or  fKend  if  the  infant  is  under  fourteen,  may  present 
ft  petition  to  the  court,  stating  the  age  and  residenoe  of  the  infant,  and  the  name 
and  residence  of  the  person  proposed  or  nominated  as  guardian,  and  the  relationship, 
if  any,  which  suoh  person  bears  to  the  in&nt,  and  the  nature,  situation  and  value 
of  the  infant's  eeUte.  [Rule  61  of  1849 ;  Equity  rule,  104;  1  R.  S.  718;  3  R  & 
150,  §  6 ;  see  reference  to  Whittaker*s  Praotioe,  under  rule  53.] 

RULE  LXIY— (58). — How  court  may  ascertain  age  of  ir^fcmt — ^Upon  presenting 
the  petition,  the  court  shall,  by  inspection  or  otherwise,  ascertain  the  age  of  the 
infant,  and  if  of  the  age  of  fourteen  yews  or  upwards,  shall  examine  him  as  to  his 
voluntary  nomination  of  a  suitable  and  proper  person  as  giardiaa ;  if  under  four- 
teen, shall  ftsoertain  who  is  entitled  to  the  guardianship,  and  shall  name  a  competent 
and  proper  person  as  guardian.  The  oourt  shall  also  ascertain  the  amount  of  the 
personal  property,  and  the  gross  amount  or  vahie  of  the  rents  and  profits  of  the  real 
estate  of  the  infant  during  his  minority,  and  shall  Also  asoertsln  the  sufficiency  of 
the  security  offered  by  the  guardian.  (Hopk.  Rep.  226 ;  9  Paige,  202 ;  Equity 
Rules  of  1847,  No.  105 ;  Rules  of  1849,  No.  62.] 

RULE  LXV— (55  Axbndbd). — Sseurity  re^mrsd  of  general  ^«ardian.->The  secu- 
rity to  be  given  by  the  general  guardian  of  an  in&nt  shall  be  a  bond,  in  a  penalty 
of  double  the  amount  of  the  personal  estate  of  his  ward,  and  of  the  gross  amount  or 
value  of  the  rents  and  profits  of  the  real  estate,  during  his  minority,  together  with 
at  least  two  sufficient  sureties,  each  of  whom  shall  be  worth  the  amount  specified 
in  the  penalty  of  the  bond,  over  and  above  all  debts ;  or,  instead  of  personal  security, 
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the  guardian  may  give  sectuity  by  way  of  mortgage  on  nnincnmbered  real  property, 
of  the  value  of  the  penalty  of  his  own  bond  only.  Bat  the  court,  in  its  diacretioni 
may  vary  the  security,  where,  from  special  circumstanoes  it  may  be  found  for  the 
Interest  of  the  infant;  and  may  direct  the  principal  of  the  estate,  or  any  part  there- 
of, to  be  invested  in  the  stocks  of  the  state  of  New-York,  of  the  United  States,  or 
with  the  New-York  Life  Insurance  and  Trust  Company,  or  the  United  States  Trust 
Company,  or  on  bond  and  mortgage  for  the  benefit  of  the  infant,  and  that  the  in- 
terest or  income  thereof  only,  be  received  by  the  guardian.  [The  New- York  life 
and  Trust  Company  may  be  appointed  general  guardian  without  giving  security, 
Laws  of  1830,  p.  77 ;  Equity  Rules  of  1847,  No.  102 ;  Rules  of  1849,  No.  69.] 

RULE  LXVI— (60). — Applkaiion  for  appointment  ofapeeidl  gnardicm.'—Aji  in&nt, 
by  his  general  guardian,  if  he  hag  any,  and  if  there  is  none,  by  bis  next  fHend,  may 
present  a  petition,  stating  the  age  and  residence  of  the  infant,  the  situation  and 
value  of  his  real  and  personal  estate,  the  situation,  value  and  annual  income  of  the 
real  estate  proposed  to  be  sold,  axfd  the  particular  reasons  which  render  a  sale  of  the 
premises  necessary  or  proper ;  and  praying  that  a  guardian  may  be  appointed  to  sell 
the  same.  The  petition  shall  also  state  the  name  and  residence  of  the  person  pro- 
posed as  such  guardian,  the  relationship,  if  any,  which  he  bears  to  the  infant,  and 
the  security  proposed  to  be  given ;  and  the  petition  shall  be  accompanied  by  affida- 
vits of  disinterested  persons,  or  other  proofii  verifying  the  material  facts  and  circum- 
stances alleged  in  the  petition.  And  if  the  infont  is  of  the  age  of  fourteen,  he  shall 
join  in  the  application.     [9  R.  S.  194,  §  176;  Rules  of  1849,  No.  64.] 

RULE  LXTII — (61  AuE:n>iiD),r^Iieference  ordered  to  ascertain  truth  of  petition, — 
If  it  satisfactorily  appears  that  there  is  reasonable  ground  for  the  application,  an 
order  may  be  entered,  appointing  a  guardian  for  the  purposes  of  the  application,  on 
his  executing  and  filing  with  the  clerk,  the  requisite  security,  approved  of  as  to  its 
form  and  manner  of  execution  by  a  justice  of  this  court  or  a  county  judge,  signified 
by  his  approbation  indorsed  thereon,  and  directing  a  reference  to  ascertain  the  truth 
of  the  tacts  stated  in  the  petition,  and  whether  a  sale  of  the  premises,  oi  any  and 
what  part  thereof,  would  be  beneficial  to  the  infant,  and  the  particular  reasons 
therefor;  and  to  ascertain  the  value  of  the  property  proposed  to  be  sold,  and  of  each 
separate  lot  or  parcel  thereof,  and  the  terms  and  conditions  upon  which  it  should  be 
sold ;  and  whether  the  infant  is  in  absolute  need  of  any  and  what  part  of  the  pro- 
ceeds of  the  sale  for  his  support  and  maintenance,  over  and  above  the  income  thereof,  ' 
and  his  other  property,  together  with  what  he  might  earn  by  his  own  exertions. 
And  if  there  is  any  person  entitled  to  dower  in  the  premises,  who  is  willing  to  join 
in  the  sale,  also  to  ascertain  the  value  of  her  life  estate  in  the  premises,  on  the  prin- 
ciple of  life  annuities.  But  no  proceedings  shall  be  had  upon  such  reference,  until 
the  guardian  produces  a  certificate  to  the  clerk,  that  the  requisite  security  has  been 
duly  proved  or  acknowledged,  and  filed  agreeably  to  the  order  of  the  court ;  and 
which  certificate  shall  contain  the  name  of  the  officer  by  whom  it  was  approved, 
and  shall  be  annexed  to  the  report  The  said  report  shall  contain  in  itself  a  state- 
ment of  the  particular  reasons  which  in  the  opinion  of  the  referee  render  a  sale  of 
the  premises  necessary  or  proper,  and  of  all  the  iaot9  reqoivsd  to  be  ascertained  and 
reported,  and  shall  not  refer  to  the  petition  or  affidavits  for  ouch  statements.  [2 
R.  S.  195,  §  180 ;  Id.  196,  §  187 ;  Equity  Rules  of  1846,  No.  108.  All  the  pro- 
ceedings on  the  sale  of  infiwta'  estates,  most  be  filed  and  entered  in  the  same  office 
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in  which  th«  order  for  lh«  appointment  of  the  epeeiJil  gvardlan  ii  entered.    In  n 
Seamen,  3  Paige's  Bep.  409 ;  Bnle98;  Rulea of  1849,  No.  65.] 

RULE  IXVIII— (59.) — SeewUy  required  of  apecicU  guardian, — ^The  seciiritT  re- 
qnired  on  a  sale  of  the  real  estate  of  an  infant,  shall  be  a  bond  of  the  guardian,  with 
two  sufficient  sureties  in  a  penalty  of  double  the  value  of  the  premises,  including 
the  interest  on  such  Tslue  during  the  minority  of  the  infant,  each  of  which  sureties 
shall  be  worth  the  penalty  of  the  bond,  over  and  above  all  debts ;  or  a  similar  bond 
of  the  guardian  only,  secured  by  a  mortgage  on  unincumbered  real  estate,  of  the 
value  of  the  penalty  of  such  bond.  [3  R.  S.  194,  §  178;  3  Paige,  965;  Equity 
Rules  of  1847,  No.  106 ;  Rules  of  1849,  No.  63.] 

RIJLB  LXIX.^(i2).'^WKenprooeed$  muH  be  brought  into  courL-^lf  the  proceeds 
of  the  sale  exceed  five  hundred  doUar%  and  the  guardian  has  not  given  security  by 
mortgage  upon  real  estate,  he  shall  bring  the  proceeds  into  court,  or  invest  the  same 
tmder  the  direction  of  the  court,  for  the  use  of  the  infant;  and  the  guardian  shaQ 
only  be  entitled  to  receive  so  much  of  the  interest  or  income  thereof  from  time  to 
time,  as  may  be  necessary  for  the  support  and  maintenance  of  the  infant,  without 
the  order  of  the  eourt    If  the  iniant's  interest  in  tlie  property  does  not  exceed 
one  thousand  doUan,  the  whole  costi^  including  disbursements,  shall  not  exceed 
twenty-five  doUara.   And,  where  several  infants  are  interested  in  the  same  premises 
as  tenants  in  common,  the  application  In  behalf  of  all  shall  be  joined  in  the  same 
petition,  although  they  may  have  several  general  guardians ;  and  there  shall  be  but 
one  reference  to  ascertain  the  propriety  of  a  sale  as  to  all,  and  but  one  bill  of  costs 
shall  be  allowed.    [2  R.  8,  195,  §  185;  Equity  Rules  of  1847,  No.  109.]    If  several 
infants  join  in  the  same  applioation,  or  if  several  pieces  of  land  are  sold  at  different 
times,  an  allowance  may  be  made  for  the  extra  expense,  beyond  the  twenty-fire 
dollars  at  whicli  the  costs  are  limited  in  this  rule,    [in  re  ICorrel,  4  Paige's  Rep.  44; 
Rules  of  1849,  No.  66.] 

RITLR  LXX— (56  AvB!n)ED). — Certain  manege  noiiohe  paid  to  general  guardian, 
only  on  aeeurity. — ^No  moneys  arising  from  the  sale  of  the  real  estate  of  an  infant, 
on  a  mortgage  or  partition  sale,  or  under  any  decree,  judgment  or  order  of  court, 
shall  be  paid  over  to  his  general  guardian,  except  so  mach  thereof,  or  of  the  inter- 
est or  income  from  time  to  time,  as  may  be  necessary  for  his  support  or  mainten- 
ance: unless  such  guardian  has  previously  given  suflSdent  security  on  unincumbered 
real  estate,  to  account  to  the  inlant  for  the  same,  in  the  usual  form. 

No  order  shall  be  made  for  the  payment  of  any  such  moneys  to  any  person  claim- 
ing the  same  except  upon  petition,  accompanied  by  a  certified  copy  of  the  order  in 
pursuance  of  which  the  money  was  brought  into  court,  together  with  a  statement  of 
the  county  treasurer,  city  chamberlain  or  other  depositary  of  the  money,  showing 
the  present  state  and  amount  of  the  fiinds,  separating  the  principal  and  interest  and 
showing  the  amount  of  each;  and  the  court  may  take  such  proof  of  the  truth  of  the 
matters  stated  in  the  petition  ss  shall  be  deemed  proper,  or  may  refer  the  same  to  a 
suitable  referee  to  take  proof  and  report  thereon.  [2  R.  S.  327,  g  66,  Code,  420 ; 
Rules  of  1849,  No.  60.] 

RULE  LXZI--(46  AxniDSD). — Order  of  r^arenee  to  eonynUe  amount  due  <m 
mortgage.'^lf,  in  an  action  to  foreclose  a  mortgage,  the  defendant  fails  to  answer 
within  the  time  allowed  for  that  purpose,  or  the  right  of  the  plaintiff  as  stated  in 
the  complaint  is  admitted  by  the  answer,  the  {Mntiff  may  hare  an  order  referring  it 
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to  the  clerk,  or  to  some  suitable  person  as  refereOi  to  compute  the  amount  due  to 
the  plaintiff,  and  to  such  of  the  defendants  as  are  prior  inoumbrancen  of  the  mort- 
gaged premises,  and  to  examine  and  report  whether  the  mortgaged  premises  can  be 
sold  in  parcels,  if  the  whole  amount  secured  by  the  mortgage  has  not  become  due. 
If  tlie  defendant  is  an  in&nt,  and  has  put  in  the  general  answer  by  his  guardian,  or 
if  aDj  of  the  defendants  are  absentees,  the  order  of  reference  shall  also  direct  the 
person  to  whom  it  is  referred,  to  take  proof  of  the  facts  and  circumstances  stated 
in  the  complaint,  and  to  examine  the  plaintiff  or  his  agent  on  oath,  as  to  any  paj- 
meuts  which  have  been  made,  and  to  compute  the  amount  due  on  the  mortgage  pre- 
paratory to  the  application  for  judgment  of  foreclosure  and  sale. 

Application  for  judgment  at  a  special  term, — ^Where  no  answer  is  put  in  by  the  de- 
fendant, within  the  time  allowed  for  that  purpose,  or  any  answer  denying  any  ma- 
terial facts  of  the  complaint,  the  plaintiff,  after  the  cause  is  in  readiness  for  trial  as 
to  all  the  defendants,  may  apply  for  judgment,  at  any  special  term,  upon  due  notice 
to  such  of  the  defendants  as  have  appeared  in  the  action,  and  without  putting  the 
cause  on  the  calendar.  The  plaintiff  in  such  case,  when  he  moves  for  judgment, 
must  show  by  affidavit,  or  otherwise,  whether  any  of  the  defendants  who  have  not 
appeared  are  absentees;  and,  if  so,  he  must  produce  the  report'as  to  the  proof  of 
the  facts  and  circumstances,  stated  in  the  complaint,  and  of  the  examination  of  the 
plaintifl'  or  his  agent  on  oath  as  to  any  payments  which  have  been  made. 

Proof  of  jUing  noHce  of  lit  j?emien«.— And  in  all  foreclosure  eases  the  plaintiff, 
when  he  moves  for  judgment^  must  show  by  affidavit,  or  by  the  certificate  <^  the 
clerk  of  the  county  in  which  the  mortgaged  promises  are  sitaated,  that  a  notice  of 
the  pendency  of  the  action,  containing  the  names  of  the  parties  thereto,  the  object 
of  the  action,  and  a  description  of  the  property  in  that  county  affected  thereby,  the 
date  of  the  mortgage,  and  the  time  and  place  of  recording  the  same,  has  been 
filed  at  least  twenty  days  before  such  application  for  judgment,  and  at  or  after  the 
time  of  filing  the  complaint  as  required  by  section  132  of  the  Code  of  Procedure. 
[Rules  in  Equity  of  1847,  No.  91 ;  Code,  §§  246,  130,  132.  The  practice  in  fore- 
closure cases  as  to  infant  defendants  was  first  settled  by  Chancellor  Kent  in  1818. 
See  Mills  agt.  Davis,  reported  in  Appendix  to  Blake's  Ch.  Pr.  p.  125 ;  Judiciary  Act 
of  1847,  p.  344,  §  77;  6  Paige,  9;  Id.  178;  Hopkins,  283;  1  Paige,  648;  7  Id. 
421;  Rules  of  1840,  No.  49 ;  4  Abbott,  354;  14  How.  32.] 

RULE  LXXII — (47  Amended), — Form  ofjudgmenifor  saie  of  m/origagtd  premises. 
In  every  judgment  for  the  sale  of  mortgaged  premises,  the  description  and  particu- 
lar boundaries  of  the  property  to  be  sold,  so  far  at  least  as  the  same  can  be  ascer- 
tained from  the  mortgage,  shall  be  inserted.  And  unless  otherwise  specially  ordered 
by  the  court,  the  judgment  shall  direct  that  the  mortgaged  premises,  or  so  much 
thereof  as  may  be  sufficient  to  raise  the  amount  due  to  the.  plaintiff,  for  principal, 
interest  and  costs,  and  which  may  be  sold  separately  without  material  injury  to  the 
parties  interested,  be  sold  by,  or  under  the  direction  of  the  sheriff  of  the  county,  or 
a  referee,  and  that  the  plaintiff,  or  any  other  party,  may  beoome  a  purchaser  on  such 
sale;  that  the  sheriff  or  referee  execute  a  deed  to  the  purchaser;  that  out  of  the 
proceeds  of  the  sale,  he  pay  to  the  plaintiff,  or  his  attorney,  the  amount  of  his  debt, 
interest  and  costs,  or  so  much  as  the  purchase  money  will  pay  of  the  same,  and  that 
he  take  the  receipt  of  the  plaintiff  or  his  attorney,  for  the  amount  so  paid,  and  file 
the  same  with  his  report  of  sale ;  and  that  the  purchaser  at  such  sale  be  let  into  pos- 
session of  the  premises,  on  production  of  the  deed. 
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DitpoMi  of  turphts  moneys. — ^AU  sarpluf  xnooeyB  arising  from  the  sale  of  mort^ 
gaged  premiaea  under  anj  jadgmenty  ahaU  be  paid  by  the  sheriff  or  referee  making 
the  sale,  within  flye  days  after  the  same  shall  be  reeeiyed  and  be  ascertainable  in 
the  citj  of  New- York,  to  the  chamberlain  of  the  said  dty,  and  in  other  counties  to 
the  treasurers  thereof  unless  otherwise  specially  directed,  subject  to  the  fUrther 
order  of  the  oourt^  and  every  judgment  in  foreclosure  shall  contain  such  directions, 
except  when  other  provisions  are  speeially  made  by  the  court.  No  report  of  sale 
shall  be  filed  or  confirmed  unless  acoompanied  with  a  proper  voucher  for  the  sur- 
plus moneys,  and  showing  that  they  have  been  paid  over,  deposited  or  disposed  of 
in  pursuance  of  the  Judgment.  The  referee  to  be  appointed  in  foreclosure  cases  shall 
be  selected  by  the  court,  and  the  court  shall  not  appoint  as  such  referee,  a  person 
nominated  by  the  party  to  the  action  or  his  counsel  (Equity  Rules  of  1849,  No. 
92 ;  3  How.  Pr.  Rep.  69 ;  2  R.  S.  191,  §§  157,  158 ;  Judiciary  Act,  §  77 ;  Rules  of 
1849,  No.  50.] 

RULE  LXXiri— (51).— TTAere  lands  to  he  sold  in  ihs  city  of  NsuhTork.^Where 
lands  in  the  city  of  New-York  are  sold  under  a  decree,  order  or  judgment  of  auy 
court,  they  shall  be  sold  at  public  vendue,  at  the  Merchants*  Exchange,  between 
twelve  o'clock  at  noon  and  three  in  the  afternoon,  uuleas  otherwise  specially  directed. 
The  notice  of  the  sale  of  lands,  lying  in  any  of  the  cities  of  this  state  in  which  a 
daily  paper  is  printed,  except  where  a  different  notice  is  required  by  law,  or  by  the 
order  of  the  court,  shall  be  published  in  one  or  more  of  the  daily  papers  of  that  city, 
for  three  weeks  immediately  previous  to  the  time  of  sale,  at  least  twice  in  each 

w66K. 

Notice  how  pMished. — ^When  lauds  in  any  other  part  of  the  state  are  directed  to 
be  sold  at  auction,  notice  of  the  sale  shall  be  given  for  the  same  time,  and  in  the 
same  manner  as  is  required  by  law,  on  sales  of  real  estate  by  sherifis  on  execution. 
[2  R.  S.  326,  g  57 ;  2  id.  368,  §  34 ;  6  Paige,  489 ;  Equity  Rules  of  1847,  No.  96 ; 
Rulesof  1849,  No.  54.] 

RULE  LXXIY— (50).— W%m«A«n/toMUtn|Mirodc— Where  mortgaged  prem- 
ises or  other  real  estate  directed  to  be  sold,  consist  of  several  distinct  lots  or  paroelsi 
which  can  be  sold  separately,  without  diminishing  the  value  thereof  on  such  sale, 
it  shall  be  the  duty  of  the  sheriff^  or  other  person  conducting  the  sale,  to  sell  the 
same  in  separate  lots  or  parcels,  unless  otherwise  specially  directed  by  the  court  But 
if  the  sheriff  or  other  person  is  satisfied  the  property  will  produce  a  greater  price  if 
sold  together  than  it  will  in  separate  lots  or  parcels,  he  may  sell  it  together,  unless 
otherwise  directed  in  the  order  of  sale.  [Equity  Rules  of  1847,  No.  95 ;  9  Paige 
259  ;  Rules  of  1849,  No.  53.] 

RULE  LXXT — (49). — Mortgage  must  hefUed  or  recorded  before  deed  exeeiUed. — 
TVlicnever  a  sheriff  or  referee  sells  mortgaged  promises,  under  a  decree,  or  order,  or 
judgment  of  the  court,  it  shall  be  the  duty  of  the  plaintiO;  before  a  deed  is  executed 
to  the  purchaser,  to  file  such  mortgage  in  the  office  of  the  clerk,  unless  such  mort- 
gage has  been  duly  proved  or  acknowledged,  so  as  to  entitle  the  same  to  be 
recorded ;  in  which  case,  if  it  has  not  been  already  done,  it  shall  be  the  duty  of  the 
plaintiff  to  cause  the  same  to  be  recorded,  at  full  length,  in  the  county  or  counties 
where  the  lands  so  sold  are  situated,  before  a  deed  is  executed  to  the  purchaser  on  the 
sal^ ;  the  expense  of  w^ich  filing  or  recording,  and  the  entry  thereof  shall  be  allowed 
in  the  taxation  of  costs ;  and  If  filed  with  the  derk,  he  shall  enter  in  the  minutes 
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the  flliDg  of  such  mortgage  and  the  time  of  filing.  But  thia  rule  shall  not  extend  to 
anjT  case  where  the  mortgage  appears,  bj  the  pleadings  or  proof  in  the  suit  com. 
menced  thereon,  to  have  been  lost  or  destroyed.  [Equity  Rules  of  1847,  No.  94  • 
Rules  of  1849,  No.  52.] 

RULE  LXXYI — (48). — Claiinant  may  apply  for  twrplka  numq/, — On  filing  the 
report  of  the  sale,  any  party  to  the  suit^  or  any  person  who  bod  a  lien  on  the  mort- 
gaged premises  at  the  time  of  the  sale,  upon  filing  with  the  olerk  where  the  report  of 
sale  is  filed,  a  notice,  stating  that  he  is  entitled  to  such  surplus  moneys  or  some  part 
thereof,  and  the  nature  and  extent  of  his  claim,  may  have  an  order  of  reference  to 
ascertain  and  report  the  amount  due  to  him,  or  to  any  other  pesson,  which  is  a  lieu 
upon  such  surplus  moneys,  and  to  ascertain  the  priorities  of  the  several  liens 
thereon ;  to  the  end  that,  on  the  coming  in  and  confirmation  of  the  report  on  such 
reference,  such  further  order  may  be  made  for  the  distribution  of  such  surplus 
moneys,  as  may  be  just  Every  party  who  appeared  in  the  cause,  or  who  shall  have 
filed  such  notice  with  the  clerk,  previous  to  the  entry  of  the  order  oCrefbreDce,  shall 
be  entitled  to  service  of  a  notice  of  the  application  for  the  reference,  and  to  attend  on 
such  reference  and  to  the  usual  notices  of  subsequent  proceedings  relative  to  such 
surplua  But  if  such  claimant  has  not  appeared,  or  made  bis  claim  by  an  attorney  of 
this  court,  the  notice  may  be  served  by  putting  the  same  into  the  post  oiBce,  directed 
to  the  claimant  at  his  place  of  residence,  as  stated  in  the  notice  of  his  claim. 
[Equity  Rules  of  1847,  No.  93 ;  Rules  of  1849,  Na  61 ;  9  How.  278.] 

RULE  LXXVII — (72). — Lands  Tuld  in  common  in  suit  for  partition. — Where 
several  tracts  or  parcels  of  land  lying  within  this  state  are  owned  by  tlie  same  per- 
sons in  common,  no  separate  action  for  the  partition  of  a  part  thereof  only ,  shall  be 
brought  without  the  consent  of  all  parties  interested  therein ;  and  if  brought  with- 
out such  consenr,  the  share  of  the  plaintiJOT  may  be  charged  with  the  whole  costs 
of  the  proceeding.  And  when  infants  are  interested,  the  petition  shall  state 
whether  or  not  the  parties  own  any  other  lands  in  common.  [Equity  Rules  of 
1847,  No.  122;  Code,  §§  30e,  308;  Rules  of  1849,  No.  77;  10  How.  188;  2  Abb. 
6;  eid.63;  Id.  9;(,] 

RULE  LXXVIII— (73).— Tf^en  reference  as  to  Wte.— Where  the  rights  and  inter- 
ests of  the  several  parties,  as  stated  in  the  complaint,  are  not  denied  or  contro- 
verted, if  any  of  the  defendants  are  infants  or  absentees  or  unknown,  the  plaintiff^ 
on  an  affidavit  of  the  fact  and  notice  to  such  of  the  parties  as  have  appeared,  may 
apply  at  a  ^)ecial  term  for  an  order  of  reference  to  take  proof  of  the  plaintiff's  title 
and  interest  in  the  premises,  and  of  the  several  matters  set  Ibrth  in  the  bill  or 
petition,  and  to  ascertain  and  report  the  rights  and  interests  of  the  several  parties 
in  the  premises,  and  an  abstract  of  the  conveyances  by  which  the  same  are  held. 
[Equity  Rules  of  1847,  Na  124;  2  R.  a  321,  §  23;  Id.  330,  §  82;  7  Paige,  39; 
Rules  of  1849,  No.  78.] 

RULE  LXXIX — (74). — Directions  in  order  of  reference  on  sale  in  partition, — 
Where  the  whole  premises  of  which  partition  is  sought,  are  so  circumstanced  that 
a  partition  thereof  cannot  be  made  without  great  prejudice  to  the  owners,  due  re- 
gard being  had  to  the  power  of  the  court  to  decree  compensation  to  be  made  for 
equality  of  partition,  and  to  the  ability  of  the  respective  parties  to  pay  a  reasonable 
compensation  to  produce  such  equality,  or  where  any  lot,  or  separate  parcel  of  the 
premises,  which  will  exceed  In  value  the  share  to  which  either  of  the  tenants  in 
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*  common  may  be  entitled,  ib  bo  circamitaiused,  the  plaintUT,  upon  stating  the  &ct  in 
the  affidavit  which  is  to  be  filed  for  the  purpose  of  obtaming  an  order  ot  referenoe 
under  the  next  preceding  rule,  may  have  a  further  provision  inserted  in  such  oxder 
of  reference,  directing  the  officer  or  other  person  to  whom  it  is  referred,  to  inquire 
and  report  whether  the  whole  premises^  or  any  lot  or  separate  parcel  thereof;  are  so 
circumstanced  that  an  actual  partition  cannot  be  made ;  and  that  if  he  arrives  at 
tlie  condaaion  that  the  sale  of  the  whole  premises  or  of  any  lot  or  separate  parcel 
thereof  will  be  necessary,  that  he  specify  the  some  in  his  report,  together  wilh  the 
reasons  which  render  a  sale  necessary ;  and,  in  such  a  case,  that  he  also  ascertain 
and  report  whether  any  creditor  not  a  party  to  the  suit»  has  a  specific  lien,  by  mortr 
gage,  devise  or  otherwise,  upon  the  undivided  share  or  interest  of  any  of  the  parties 
in  that  portion  of  the  premises  where  it  is  necessary  to  sell ;  and  if  be  finds  that 
there  is  no  such  specific  lien  in  &vor  of  any  person  not  a  party  to  the  salt,  that  be 
ftirther  inquire  and  report  whether  the  undivided  share  or  interest  of  any  of  the 
parties  in  the  premises  is  subject  to  a  general  lien  or  incumbrance,  by  judgment  or 
decree ;  and  that  he  ascertain  and  report  the  amount  due  to  any  party  to  the  salt 
who  has  either  a  general  or  specific  lien  on  the  premises  to  be  sold,  or  any  part 
thereof;  and  the  amount  due  to  any  creditor,  not  a  party,  who  has  a  general  Uen 
on  any  undivided  share  or  interest  therein,  by  judgment  or  decree,  and  who  shall 
appear  and  establish  his  claim  on  such  reference. 

Wlten  referee  to  report  incumlrancts, — He  shall  also,  if  requested  by  the  parties, 
who  appear  before  him  on  such  reference,  ascertain  and  report  the  amount  due  to 
any  creditor,  not  a  party  to  the  suit,  which  is  either  a  specific  or  general  lien  or  in- 
cumbrance upon  all  the  shares  or  interests  of  the  parties  in  the  premises  to  be  sold, 
and  which  would  remain  as  an  incumbrance  thereon  in  the  hands  of  the  purchaser: 
to  the  end  that  such  directions  may  be  given  in  relation  to  the  same,  in  the  decree 
for  the  sale  of  the  premises,  as  shall  be  most  beneficial  to  all  the  parties  interested 
in  the  proceeds  thereof  on  such  sale.  [2  R.  S.  330,  §§  85,  87  ;  2  Id.  324,  §§  43, 
44 ;  Equity  Rules  of  1847,  Na  125 ;  6  Paige,  541 ;  5  Id.  161 ;  Rules  of  1849, 
No.  19.] 

RULE  LXXX^New). — Order  to  stay  aaU  in  foreclosure  or  partition  ecLses — 'So 
order  to  stay  a  sale  under  a  judgment  in  partition  or  for  the  foreclosure  of  a  mort- 
gage shall  be  granted  or  made  by  a  judge  out  of  court,  except  upon  a  notice  of  at 
least  two  days  to  the  plaintifl^s  attorney. 

RULE  LXXXI — (78  Amxkbxd). — AU  moneys  brought  into  cotai  to  he  paid  to 
county  treasurer. — ^AU  moneys  brought  into  court  by  <wder  Of  this  or  any  other 
court,  sliall  be  paid  to  the  county  treasurer  of  the  county  in  which  the  action  is 
triable,  unless  the  court  shall  otherwise  direct  And  all  bonds,  mortgages  and  other 
securities  upon  real  estate,  heretofore  required  to  be  taken  in  the  name  of  the  derk 
of  the  court  of  appeals,  shall,  except  as  otherwise  provided  by  law,  be  taken  to  the 
treasurer  of  the  county  where  such  fund  belongs,  or  such  other  county  treasurer  as 
this  court  shall  direct  And  all  moneys  received  by  the  county  treasurer  under  and 
by  virtue  of  any  law  vesting  him  with  the  funds  or  securities  belonging  to  any  of 
the  suitors  in  any  court  of  this  state,  shall  be  deposited  by  the  said  county  treas- 
urer, in  his  name  of  office,  in  the  New- York  Life  Insurance  and  Trust  Company,  the 
United  States  Trust  Company,  or  in  such  bai)k  or  trust  ami; 'any,  as  the  court  for  the 
district  shall  (Vom  time  to  time  direct  as  a  deposit  bank,  unless  the  order  or  judg- 
ment under  which  such  moneys  are  brought  into  court,  shall  direct  such  moneys  to 
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be  deposited  in  lome  other  bank  or  company.  [Equity  Rales  of  1847,  No.  143  ^ 
Laws  of  1848,  p.  404,  §  1 ;  Id.  §  4 ;  1  R  S.  370,  §  29,  making  the  chamberlain  of 
the  city  of  New- York  the  county  treasurer  thereof;  see  cmie.  Rule  48 ;  Rules  of 
1849,  No.  83.] 

RULE  LXXXU — (79). — Em  accounts  of  county  treasurer  shaU  be  kept — The 
accounts  of  the  county  treasurers,  with  respect  to  moneys  or  securities,  received  by 
them  under  the  foregoing  rule,  or  by  virtue  of  any  order  of  any  court  of  this  state, 
with  the  banks  and  other  companies  in  which  moneys  are  directed  to  be  deposited, 
shall  be  kept  in  such  manner,  that  in  the  cash  books  of  the  banks  and  other  compa- 
nies, and  in  the  bank  books  of  the  said  treasurers,  it  shall  appear  in  what  particular 
suit,  or  on  what  account  the  several  items  of  money  credited,  or  charged,  were  de- 
posited or  paid  out.  The  said  county  treasurer  shall,  at'  the  first  general  term  of 
this  court,  for  the  district  in  which  such  treasurer  resides,  in  each  year,  make  a  re- 
port to  said  court,  containing  a  statement  of  his  accounts,  and  of  the  Ainds  and  se- 
curities under  his  control  on  the  first  day  of  January,  which  statement  shall  show 
the  amount  in  his  hands  uninvested,  and  the  times  when  received^  and  the  suit  or 
matter  in  which  the  same  was  paid  in,  constituting  the  bahmce  in  deposit  in  banks, 
and  other  companies ;  and  also  all  stocks,  bonds  and  mortgages  and  other  invest- 
ments, for  the  benefit  of  suitors  or  otherwise.  The  court  to  which  such  report  shall 
be  made  shall  cause  the  same  to  be  examined  by  some  suitable  and  proper  person, 
to  be  appointed  by  them.  The  perjon  so  appointed  shall  forthwith  proceed  to  ex- 
amine the  account  and  statement,  with  the  accounts  in  banks  and  in  other  compa- 
nies, and  with  the  accounts  and  securities  in  the  office  of  such  treasurer.  He  shall 
have  the  power  to  summon  witnesses  before  him  if  necessary,  to  be  examined 
with  respoct  to  such  accounts.  He  shall  report  whether  such  accounts  have  been 
•orrectly  kept  and  are  truly  stated ;  and  shall,  on  or  before  the  first  day  of  the  next 
ensuing  general  term,  in  such  district,  deliver  to  the  court  of  such  district,  by  which 
he  shall  be  appointed,  or  one  of  the  justices  thereof^  his  report  upon  the  matters  so 
referred.  [Equity  Rules  of  1847,  No.  144;  Laws  of  1848,  p.  406,  §  4;  1  R.  S. 
370,  §  29,  making  the  chamberlain  of  New- York  county  treasurer;  Rules  of  1849, 
No.  84.] 

RULE  LXXXIII— (80). — Orders  for  moneys  to  be  paid  out  ofeourif  how  drawn. — 
Orders  upon  the  banks  or  other  companies  for  the  payment  of  moneys  out  of  court 
shall  be  made  payable  to  the  order  of  the  person  entitled  thereto,  or  of  his  attorney 
duly  authorized,  and  shall  specify  in  what  particular  suit  or  on  what  account  the 
money  is  to  be  paid  out,  and  the  time  when  the  order  authorizieg  such  payment 
was  made.  When  moneys  are  deposited  in  the  New- York  life  Insurance  and  Trust 
Ck>mpany  to  the  credit  of  the  county  treasurer,  the  entry  of  such  deposit,  both  in  the 
books  of  the  company  and  in  the  accounts  of  the  county  treasurer  with  the  company, 
shall  contain  a  short  reference  to  the  title  of  the  cause  or  matter  in  which  such  de- 
posit is  directed  to  bo  made,  and  specifying  also  the  time  from  which  the  interest  or 
accumulation  on  such  deposit  is  to  commence,  where  it  does  not  commence  from 
the  date  of  such  deposit.  The  secretary  of  the  company  shall  transmit  to  the  jus- 
tices holding  the  first  general  term  for  the  first  district,  in  January  in  each  year,  a 
statement  of  the  accounts  of  the  said  county  treasurer,  and  to  the  justices  holding 
the  first  gfeneral  term  in  the  other  districts,  a  statement  of  the  accounts  of  the  county 
treasurer  in  each  district,  showing  the  amounts  standing  to  his  credit  on  the  first 
day  of  January,  including  the  interest,  or  accumulation  on  the  sums  deposited  to  the 
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credit  of  each  cause  or  matter.  In  every  draft  upon  the  Tmat  Companj  \fj  the 
county  treasurer  for  moneyi  deposited  with  the  said  companj,  or  for  the  interest  or 
accumulation  on  such  moneyii  the  title  of  the  cause  or  matter  on  account  of  which 
the  draft  is  made,  and  the  date  of  the  order  authorizing  such  draft  shall  be  stated ; 
and  tlie  draft  shall  be  made  payable  to  the  order  of  the  pefson  or  persons  entitied 
to  the  money,  or  of  his  or  their  attorney,  who  is  named  in  the  order  of  the  oooit 
authorizing  such  draft  And  to  authorize  the  payee  or  indorsee  of  sudi  draft  to 
receive  the  money  thereon  from  the  Trust  Company,  the  same  shall  be  accompanied 
by  a  certified  copy  of  the  order  of  the  court  authorizing  such  draft,  countersigned  by 
the  justice  by  whom  such  order  wss  made.  But  where  periodical  payments  aie 
directed  to  be  made  out  of  a  fVind  deposited  with  such  company,  the  deliTery  to  the 
secretary  of  the  company  of  one  copy  of  the  order  authorizing  the  seTeral  payments, 
shall  be  sufficient  to  authorize  the  payment  of  subsequent  drafts  in  pursuance  of 
such  order.    [Rule  86  oi  1849 ;  Bquity  Rule  145 ;  2  R.  6. 1*71.] 

RULE  LXXXrV— (76).— ifoio  gron  sum,  tn  paymtnt  of  Ufa  ttUOa,  to  he  ascer- 
UiinecL — Wheneyer  a  party,  as  a  tenant  for  life,  or  by  the  curtesy,  or  in  dower,  is 
entitled  to  the  annual  interest  or  income  of  any  sum  paid  into  court  and  invested  in 
permanent  securities,  such  party  shall  be  charged  with  the  expense  of  investing 
such  sum,  and  of  receiving  and  paying  over  the  interest  or  income  thereof;  but  if 
such  party  is  willing,  and  consents  to  accept  a  gross  sum  in  lieu  of  such  annusl  in- 
terest or  income  for  life,  the  same  shall  be  estimated  according  to  the  then  value  of 
an  annuity  of  six  per  cent,  on  the  principal  sum,  during  the  probable  life  of  such  per- 
son, according  to  the  Portsmouth  or  Northampton  tables.  [2  R.  S.  326,  §§  62,  68; 
Equity  Rules  of  1847,  No.  127  ;  Rules  of  1849,  No.  80.] 

RULE  LXXXV— (63). — Commissionera*  fteg  on  executing  eommimtm  of  kmacy,'^ 
On  the  execution  of  a  commission  of  lunacy,  Ac,  the  comnussioners,  for  every  day 
tbey  are  necessarily  employed  in  hearing  the  testimony  and  taking  the  inquisition, 
shall  be  entitled  to  the  same  allowance  which  is  made  by  law  to  commissionen  to 
make  partition  or  admeasure  dower.  And  for  drawing  the  inquisition  and  procea 
and  serving  notices,  when  no  attorney  is  employed,  they  shall  have  the  &es  to  which 
an  attorney  would  be  entitled  for  the  same  services.  The  committee  of  a  lunatic, 
idiot,  or  drunkard,  may  pay  to  the  petitioner  on  whose  application  the  commission 
was  issued,  or  to  his  attorney,  the  costs  and  expenses  of  the  application  and  of  the 
subsequent  proceedings  thereon,  including  the  appointment  of  the  committee,  and 
without  an  order  of  the  court  for  the  payment  thereof,  when  the  bill  of  such  costs 
and  expenses  has  been  duly  taxed  and  filed  with  the  clerk,  in  whose  office  the  sp- 
pointment  of  such  committee  is  entered ;  provided  the  whole  amount  of  such  costs 
and  expenses  does  not  exceed  fifty  dollars.  But  where  the  costs  and  expenses  ex- 
ceed fifty  dollars,  the  committee  shall  not  be  at  Uberty  to  pay  the  same  out  of  the 
estate  in  his  hands,  without  a  special  order  of  the  court  directing  such  payment. 
[2  R.  S.  643,  §  35 ;  Equity  Rules  of  1847,  No.  110.  When  the  committee  of  a  luna- 
tic is  sued  by  bUl,  when  the  right  of  the  adverse  party  might  have  been  settled  upon 
a  summary  application  to  the  court,  it  may  be  a  good  reason  for  ref^ng  costs  to  the 
complainant  although  he  succeeds  in  the  suit.  Outtrim  agt.  Graves,  1  Barb.  Cb. 
Rep.  49;  Rules  of  1849,  No.  67.] 

RULE  LXXXYI — (64). — Action  far  divorce  or  9qmraUon. — ^When  an  actioo  is 
brought  to  obtain  a  divorce  or  separation,  or  to  declare  a  marriage  contract  void,  if 
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the  defendant  fail  to  answer  the  complaint^  or  if  the  fiiets  chai^ged  in  the  complaint 
are  not  denied  in  the  answer,  the  oourt^  to  which  application  is  made  for  jadgment, 
shall  order  a  reference,  to  take  proof  of  all  the  material  facts  charged  in  the  com- 
plaint 

The  court  shall  in  no  case  order  the  reference  to  a  referee  nominated  by  either 
party. 

What  avermmia  in  c(>mpkdni  for  dworee, — ^And,  when  the  action  is  for  a  diyoroe 
on  the  ground  <^  adultery,  unless  it  be  aTerred  in  the  complaint  that  the  adultery 
charged  was  committed  without  the  consent,  connivance,  privity  or  procurement  of 
the  plaintiff— that  fire  years  have  not  elapsed  since  the  discovery  of  the  fact  that 
such  adultery  had  been  committed — and  that  the  plaintiff  has  not  voluntarily  co- 
habited with  the  defendant  since  such  discovery— and  also  where,  at  the  time  of  the 
offence  charged,  the  defendant  was  living  in  adulterous  intercourse  with  the  person 
with  whom  the  offence  is  alleged  to  have  been  conmiitted — that  five  years  have  not 
elapsed  since  the  commencement  of  such  adulterous  intercourse  was  discovered  by 
the  plaintiff;  and  the  complaint  containing  such  averments  be  verified  by  the  oath 
of  the  plaintiff;  in  the  manner  prescribed  by  the  157th  section  of  the  Code,  judg- 
ment shall  not  be  rendered  for  the  relief  demanded,  until  the  plain  tiff*B  affidavit  be 
produced,  stating  the  above  facts.  [Equity  Rules  of  1847,  Nos.  Ill  and  112;  8 
Wend.  357  ;  2  Paige,  454;  3  id.  387;  6  id.  554;  9  id.  26;  2  R.  S.  144,  §§  34^.36, 
38,  41;  Code,  §§  142,  246,  sub.  2;  1  Barb.  Ch.  Rep.  604;  Id.  375;  Id.  6lb;  Id! 
639;  2  id.  72;  Id.  146;  1  Barb.  S.  C.  Rep.  27;  Id.  318;  2  id.  480;  3  id.  236;  8 
How.  297 ;  12  id.  289.  H.  B. — ^In  case  the  averments  contemplated  by  the  above 
rule  should  be  omitted  in  the  complaint,  the  referee  should  be  directed  to  inquire, 
by  testimony  other  than  by  the  plaintiff's  affidavit,  into  the  truth  of  the  said  facts, 
and  to  report  such  proof  to  the  court  with  an  opinion  thereon.  2  R.  S.  145,  §§  41, 
42;  1  Hagg.  E.  R.  789 ;  4  Paigo,  428 ;  Rules  of  1849,  No.  68.] 

RULE  LXXXVTI — (66). — Order  of  reference  in  suit  to  anmd  marriage. — ^To  obtain 
an  order  of  reference,  if  the  complaint  seeks  to  annul  a  marriage  on  the  ground  that 
the  party  was  under  the  age  of  legal  consent,  an  affidavit  must  be  produced,  show- 
ing that  the  parties  thereto  have  not  freely  cohabited  for  any  time,  as  husband  and 
wife,  after  the  plaintiff  had  attained  the  age  of  consent.  If  the  complaint  seeks  to 
annul  the  marriage,  on  the  ground  that  the  plaintiff's  consent  was  obtained  by  force 
or  fraud,  the  plaintiff  must  show  by  affidavit,  that  there  has  been  no  voluntary  co- 
habitation between  the  parties  as  man  and  wife ;  and,  if  it  seeks  to  annul  a  mar- 
riage, on  the  ground  that  the  plaintiff  was  a  lunatic,  an  affidavit  must  be  produced, 
showing  that  the  lunacy  still  continues;  or  the  plaintiff  must  show  by  his  affidavit, 
that  the  parties  have  not  cohabited  as  husband  and  wife,  after  the  plaintiff  was 
restored  to  his  reason.  [2  R.  a  142,  §  20 ;  Id.  143,  g§  26,  30 ;  1  Ed.  Gh.  Rep.  40 ; 
Equity  Rules  of  1847,  No.  113;  Rules  of  1849,  No.  69.] 

RULE  LXXXyiII-^66).— WAen  pUUnHjf  may  he  examined  on  reference.— On  a 
reference  to  take  proof  of  the  facts  charged  in  a  complaint  for  separation,  or  limited 
divorce,  the  examination  of  the  plaintiff  on  oath  may  be  taken,  as  to  any  cruel  or 
inhuman  treatment,  alleged  in  the  complaint,  which  took  place,  when  no  witnesses 
were  present  who  are  competent  to  testify  to  the  fiusts  on.  such  reference.  [Equity 
Rules  of  1847,  No.  114;  Rules  of  1849,  No.  70.] 

RULE  LXXXIX— (67).— iVenctf  in  action  for  divorce.— The  defendant,  in  the 
answer,  may  set  up  the  adultery  of  the  plaintifi|  or  any  other  matter  which  would 
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be  a  bar  to  a  divoroe,  aeparation,  or  the  aonulling  of  a  marriage  contract ;  and  if  an 
issue  is  taken  thereon,  it  shall  be  tried  at  the  same  time,  and  in  the  same  manner  as 
other  issues  of  fact  in  the  cause.  [Equity  Rules  of  1 847,  No.  116.  The  defendant, 
D  his  answer,  may  deny  the  adultery  charged  in  the  bill,  and  may  also,  in  the  same 
answer,  set  up  the  adultery  of  the  complainant,  or  a  condonation  of  the  offence  in  bar 
of  the  suit.  Wood  agt  Wood,  2  Paige's  Rep.  108.  And  if  the  adultery  of  the  hus- 
band is  not  discovered,  or  is  not  committed  until  after  the  answer  of  the  defendant 
has  been  put  in,  the  court,  upon  a  proper  application,  will  pennit  the  defendant  to 
put  in  a  supplemental  answer,  or  to  file  a  cross  bill  for  the  purpose  of  setting  op 
such  new  defence.    Smith  agt.  Smith,  4  id.  432 ;  Rules  of  1849,  Na  72.] 

RULE  XC — (68  Ascended). — How  httahand  may  quesUon  kffUimacif  of  ckCdrea.— 
On  a  complaint  filed  by  a  husband  for  a  dirorce,  if  he  wishes  to  question  the  legiti- 
macy of  any  of  the  children  of  his  wife,  the  allegation,  that  they  are^  or  that  be 
believes  them  to  be  illegitimate,  shall  be  distinctly  made  in  the  complaint.  If  a 
reference  is  ordered,  proofs  shall  be  taken  upon  the  question  of  legitimacy,  as  wel' 
as  upon  the  other  matters  stated  in  the  complaint ;  and  if  the  issue  is  tried  by  a  jmy 
an  issue  on  the  question  of  legitimacy  of  the  children,  shall  be  awarded  and  tried  at 
the  same  time.  *  [2  R.  S.  145,  g  42 ;  Equity  Rules  of  1847,  Na  117 ;  Code,  §  72 . 
Rules  of  1849,  No.  73.] 

RULE  XCI — (70  AiCKNDED.) — No  sentenee  ofrvuOiiy  or  decrtefor  divorce  by  defauU, 
No  sentence  or  decree  of  nullity  declaring  void  a  marriage  contract,  or  decree  for 
a  divorce,  or  for  a  separation  or  limited  divorce,  shall  be  made  of  course  by  the 
default  of  the  defendant ;  or  in  consequence  of  any  neglect  to  appear  at  the  heariog 
of  the  cause,  or  by  consent  And  every  such  cause  shall  be  heard  after  the  trial  of 
the  issue,  or  upon  the  coming  in  of  the  proofs,  at  a  special  term  of  the  court;  but, 
where  no  person  appears  on  the  part  of  the  defendants,  the  details  of  the  evidence 
n  adultery  causes  shall  not  be  road  in  public,  but  shall  be  submitted  in  open  couit. 
No  officer  of  this  court,  with  whom  the  proceediogs  in  an  adultery  cause  are  filed, 
or  before  whom  the  testimony  is  taken,  nor  any  clerk  of  sach  officer,  either  befors 
or  after  the  termination  of  the  suit,  sliall  permit  a  copy  of  any  of  the  pleadings  or 
testimony,  or  of  the  substance  of  the  details  thereof,  to  be  taken  by  any  other  person 
than  a  party,  or  the  attorney  or  counsel  of  a  party,  who  has  appeared  in  the  cause, 
without  a  special  order  of  tlie  court. 

No  judgment  in  an  action  for  a  divorce  shall  be  entered  except  upon  the  special 
direction  of  the  court.  [2  R.  S.  144,  §§  34,  39;  Equity  Rules  of  1847,  Na  118;  1 
Barbour's  Ch.  Rep.  610;  Rules  of  1849,  No.  75.] 

■ 

RULE  XCII— (76  Amekded).— Power*  and  duHes  of  receiver  of  debtors'  eetaie,— 

Every  receiver  of  the  property  and  effects  of  the  debtor  shall,  ynless  restricted 

by  the  special  order  of  the  court,   have  general  power  and  authority  to  sue 

or  and  collect  all  the  debts,  demands  and  rents  belonging  to  such  debtor, 

and  to  compromise  and  settle  sucli  as  are  unsafe  and  of  a  doabtfUl  character.    He 

may  also  sue  in  the  name  of  a  debtor,  where  it  is  necessary  or  proper  for  him  to  do 

o ;  and  he  may  apply  for  and  obtain  an  order  of  course  that  the  tenants  of  any 

eal  estate  belonging  to  the  debtor,  or  of  which  he  is  entitled  to  the  rents  and  profits, 

ttom  to  such  receiver,  and  pay  their  rents  to  him.    He  shall  also  be  permitted  to 

ake  leasee  from  time  to  time,  as  may  be  necessary,  for  terms  not  exceeding  one 

ear.    And  it  shall  be  his  duty,  without  any  unreasonable  delay,  to  convert  all  tb^ 
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personal  estate  and  effects  into  monej ;  but  he  shall  not  sell  any  real  estate  of  the 
debtor  without  the  special  order  of  the  court,  until  after  judgment  in  the  cause. 
He  is  not  to  be  allowed  for  the  costs  of  any  suit  brought  by  him  against  an  insol- 
yent  from  whom  he  is  unable  to  collect  his  costs,  unless  such  suit  is  brought  by 
order  of  the  court  or  by  the  consent  of  all  persons  Interested  in  the  funds  in  his 
hands.  But  he  may,  by  leave  of  the  court,  sell  such  desperate  debts  and  all  other 
doubtful  claims  to  personal  property  at  public  auction,  giving  at  least  ten  days' 
public  notice  of  the  time  and  place  of  such  sale.  [Equity  Rules  of  1847,  No.  134  > 
Code,  §§  298,  244,  111 ;  Laws  of  184S,  p.  73,  ch.  87 ;  11  Paige,  620 ;  Id.  200. 
The  answer  of  a  defendant  to  a  creditor's  bill,  that  he  has  not  property  to  .the 
amount  of  $100,  is  not  a  full  defence  to  the  suit,  nor  a  sufficient  reason  for 
refusing  to  appoint  a  receiver.  Fitzhugh  agt.  Everingham,  6  Paige's  Rep.  29 ; 
Roles  of  1849,  No.  81.] 

RULE  XGlll'^99).-'Pradiee  in  actions  commenced  before  let  JuZy,  1848.— All 
actions  depending  on  the  first  day  of  July,  1848,  may  be  conducted  according  to 
the  rules  of  the  supreme  court,  adopted  in  July,  1847,  so  far  as  the  same  are  ap- 
plicable. 

In  oases  where  no  provision  is  made  by  statute  or  by  these  rules,  the  proceedings  * 
shall  be  according  to  the  customary  practice,  as  it  has  heretofore  existed  in  the 
court  of  chancery  and  supreme  court,  in  cases  not  provided  for  by  statute  or  the 
written  rules  of  the  court. 

These  rules  shall  take  effect  on  the  first  day  of  October,  1864.  [Rules  of  1847, 
at  Law,  No.  103,  in  Equity,  No.  148 ;  Code,  §§  470,  471,  469 ;  An  act  to  amend 
an  act  entitled  "  An  act  to  facilitate  the  determination  of  existing  suits  in  the  courts 
of  this  state,"  passed  April  11,  1849,  Laws  of  1849,  p.  706,  Ac. ;  Rules  of  1849, 
Na  92.] 


"  AN  A  CT  in  relation  to  preferred  causes  in  the  supreme  court  and 
court  ofappeahy    Passed  April  5,  1860. 

The  People  of  the  State  of  New- York,  represented  in  Senate  and  Assembly,  do 
enact  as  follows : 

Section  1.  Actions  in  which  executors  and  administrators  are  sole  plaintiffii  or 
sole  defendants,  shall  have  a  preference  in  the  court  of  appeals  and  in  the  supreme 
court,  at  the  general  term  thereof^  over  all  actions  except  in  criminal  cases,  and 
may  be  moved  out  of  their  order  on  the  calendar. 

Section  2.  Appeals  which  prevent  the  issuing  of  letters  testamentary  or  of  gen- 
eral administration  shall  also  have  a  preference  for  hearing  in  the  court  of  appeals, 
and  in  the  supreme  court  over  all  actions  except  criminal  oases,  and  may  be  moved 
oat  of  their  order  accordingly. 

Section  3.  This  act  shall  take  effect  immediately. 
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APPENDIX  TO  RULE  1X1X17. 

ANNUITY  TABLE. 

A  table  corresponding  with  the  Northampton  tables  referred  to  in  the  75th  role, 
showing  the  value  of  an  annuity  of  one  dollar,  at  six  per  cent  on  a  single  life, 
at  any  age  from  one  year  to  ninety-fouTi  inclusive. 
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26 
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60 
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8 
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27 
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61 
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28 

11.841 
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76 

4.154 

6 

12.962 

29 

11.768 

58 
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77 
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6 
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30 
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54 
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78 
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7 
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81 
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55 
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79 
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8 
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82 
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56 
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80 

3.281 

9 
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88 
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57 
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81 
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10 

18.285 

84 
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68 
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82 
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11 
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85 
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69 
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88 
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12 
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86 
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60 

7.820 

84 
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87 
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61 
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86 

2.402 
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88 
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89 
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87 
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64 
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42 
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19 
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67 
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6.179 
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45 
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69 
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98 
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70 
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94 
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23 

12.200 

47 

9.846 

71 
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24 
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48 

9.707 

72 

5.241 
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LES 

FOB  coiiFurmo  thb  talub  or  thk  life  estatb  ob  AjrinjiTT. 

CalcTilate  the  interest  at  six  per  cent  for  one  year,  upon  the  sum  to  the  inoomeof 
which  the  person  is  entitled.  Multiply  this  interest  by  the  number  of  years*  pur- 
chase set  opposite  the  person's  age  in  the  table,  and  the  product  is  the  gross  value 
of  the  life  estate  of  such  person  in  said  sum. 

Example. — Suppose  a  widow's  age  is  37 ;  and  she  is  entitled  to  dower  in  real 
estate  worth  $360.76.    One-third  of  this  is  $116.91  2-3.    Interest  on  $116.91,  one 
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year  at  aiz  par  cent  (aa  fixed  by  70th  mle)  ia  $7.01.  The  iramber  of  years*  por- 
ehaae  which  an  annuity  of  one  dollar  ia  worth,  at  the  a^  of  87,  aa  appears  by  the 
table,  is  11  years  and  25.1000th  parte  of  a  year,  which,  mnltiplted  by  7.01,  the 
income  for  one  year,  gives  $77.86,  and  a  fraction,  as  the  gross  value  of  her  right 
of  dower. 

Suppose  a  man  whose  age  is  60,  is  tenant  by  the  cnrtesy  in  the  whole  of  an 
estate  worth  $9,000.  The  annual  interest  on  the  som,  at  six  per  cent,  is  $540.00. 
The  number  of  years^  purchase  which  an  annuity  of  one  dollar  is  worth,  at  the  age 
of  50,  as  per  table,  is  9  417-lOOOth  parts  of  a  year,  which,  multiplied  by  $540,  the 
value  of  one  year,  give  $5,085.18  as  the  gross  value  of  his  life  estate  in  the 
premises,  or  the  proceeds  thereof.  [Non. — ^The  values  in  this  table  are  calon- 
lated  on  the  supposition  that  the  annuities  are  payable  yearly ;  if  payable  half 
yearly,  one-fifth  of  a  year's  purchase  should  be  added  to  those  values.  For  the 
rule  to  compute  the  present  value  of  an  inchoate  or  contingent  right  of  dower, 
wide  Jackson  agt  Edwards,  7  Paige,  408;  MoEean's  Pr.  L;  Tables  25,  §4; 
Hendry's  Ann.  Tables,  87,  Prob.  4.] 


SUPREME  COURT,  GENERAL  TERM. 

Nkw-Yoex,  AniL  14tb,  1856. 
BULKS  m  BEGABD   TO   MOmSTB  AWABDHD  TO  VNSKOWN   OWIOEBS. 

1.  Whenever  any  person  shall  dttm  any  money  awarded  to  unknown  owners 
on  the  opening,  widening,  altering,  improving  or  laying  out  of  any  street^  ayenue, 
aquare,  or  public  place,  he  shall  cause  notice  of  his  intention  to  apply  to  the 
court  for  such  moneys,  to  be  published  in  one  of  the  daily  newspapers  in  this 
city,  at  least  once  a  week  for  four  weeks ;  and  shall  serve  notice  of  such  inten- 
tion on  the  mayor  of  the  dty,  and  the  counael  to  the  corporation  of  the  city, 
at  least  fourteen  days  before  such  application.  The  court  at  special  term,  or 
the  judge  at  chambers,  may  hear  the  application,  and  may  hear  the  proofr  or 
refer  the  matter  to  a  referee  to  hear  and  examine  into  the  matter,  and  to  report 
the  substance  of  the  proofs,  with  his  opinion.  The  applicant  ahaU  furnish  to  the 
court  or  referee  an  abstract  of  titie  for  at  least  twenty  years  prior  to  the  award, 
and  carried  down  to  the  time  of  the  examination ;  and  also  produce  the  originals 
or  verified  copies  of  all  deeds  and  wills  referred  to  in  the  abstract,  unless  the 
court  or  judge,  on  proof  that  the  same  cannot  be  furnished,  shall  authorise  other 
proof  to  be  received  in  place  of  such  originals  or  copies ;  and  shall  also  fhmiah  a 
certificate  of  search  for  mortgages  and  conveyances  against  the  persons  named 
in  the  abstract  of  tiUe,  made  by  a  searcher  in  the  register's  ofiice,  or  by  some 
other  person  experienced  in  making  such  searches,  and  shaU  furnish  his  own 
afi&davit^  or  that  of  his  agent,  or  of  some  other  person  likely  to  be  acquainted  with 
the  truth,  to  the  effect  that,  according  to  his  best  knowledge,  information  and 
belief,  there  were  no  mortgages,  conveyances,  judgments,  or  Uens  of  any  kind  on 
the  property  to  which  the  award  was  made,  at  the  time  of  the  award,  and  of  the 
payment  of  the  money  to  the  officer  then  holding  the  money  for  the  unknown 
owners,  except  such  liens  (if  any)  as  may  be  spedaUy  mentioned  in  such  afiSidavit. 
The  maps  of  awards  and  assessments,  or  extracts  firom  them,  so  fitr  as  reUtes  to 
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the  lots  in  qowtioii,  sIiaII  also  be  produced  to  the  eoort,  or  judge,  or  referae. 
Whenerer  any  money  shall  be  paid  to  the  clerk,  or  to  the  cfaamberljun  or  ooonty 
treasorer,  for  unknown  owners,  snch  officer  shall  enter  in  his  books  of  aeooimt  t 
memorandam  showing  the  tiUe  of  the  matter  in  which  payment  is  naade,  and  tfas 
number  of  the  lot  or  lots  on  the  map  of  awards  or  assessments  to  wfai^  tiie  award 
is  made. 

fi.  No  application  will  be  heard  in  regard  to  the  disporition  of  moneys  awarded 
to  nnknown  owners,  mitil  sach  moneys  shall  hare  been  actoally  paid. 

8.  Erery  petition  for  the  payment  of  ench  moneys  shall  be  Terified  mtder  oitli ; 
ahall  set  forth  a  statement  of  the  title  and  the  grounds  of  the  dalm ;  and  shall 
also  state  the  names  and  reddences  of  all  persons,  if  any,  whom  the  petitioner 
knows,  or  has  been  informed  or  belieres  to  be  claimants  of  such  moneys,  or  of 
any  part  thereof,  or  in  any  manner  or  in  any  degree  interested  or  dnlming  to  be 
interested  therein* 

4.  Ten  connsellors^t-law,  to  be  named  by  the  prending  justice,  with  the  eon- 
corrence  of  one  or  more  of  the  other  judges,  shall  be  appointed  referees,  to  one  of 
whom  such  application  shall  be  referred ;  and  no  application  ahaU  be  referred 
^except  to  one  of  the  persons  so  to  be  named. 

6.  The  referee,  before  proceeding  in  the  reference,  shall  require  proof  of  the 
service  of  notice  of  the  reference  upon  all  persons  named  in  the  petitioii  as  in- 
terested, or  as  claimants ;  and  if^  upon  the  reference,  the  referee  sliall  conaidsr 
that  other  persons  should  be  notified,  he  shall  require  notices  to  be  serred  upon 
them.  If  any  such  persons  are  infants,  guardians  must  be  appointed  as  in  ordi- 
nary actions ;  and  if  any  are  absent,  non-resident  or  cannot  be  found,  epeeial  i^ 
plication  must  be  made  to  the  court  for  direction  in  the  premises. 

6.  The  referee  shaU  require  a  foil  and  complete  nbetract  of  the  title  to  be  fin^ 
nished  to  him,  and  which  he  shaU  yerify  for  such  length  of  time  as  he  may  deem 
adyiaable,  together  with  foil,  complete  and  original  returns  of  searches  far 
mortgages,  conyeyancss,  and  all  other  liens  whatcTor,  aflfecting  the  title  of  the 
property,  and  sndb  affidaTits  also  as  he  may  deem  proper.  And  he  shall  annex 
to  and  return  with  his  report  all  such  papers,  together  with  the  proofs  of  serriee 
of  notices  upon  adverse  diaamants,  and  all  testimony  taken  before  him. 

7.  Notice  of  hearing,  upon  the  report  of  the  referee,  shall  be  served  upon  all 
persons  who  appeared  upon  the  reference,  and  proof  shall  be  fomished  to  tbs 
oourt  of  the  service  of  such  notice. 


STJPEEME  COURT,  FIRST  DISTRICT. 

BULBS  AB   TO  TKBH8  AND  0ALENDAB8. 

Special  terms  are  held  every  Saturday  for  spedal  motions.  The  Satordij 
epedal  motion  terms  will  be  held,  when  the  special  terms  are  not  in  session,  by 
the  judge  asdgned  to  sit  in  chambers  during  the  month. 

The  judge  sitting  at  diambers  will,  at  the  same  time,  hold  spedal  term  for  any 
€x  parts  business,  and  for  such  litigated  business  as  he  shall  expressly  permit 

All  issues  of  fact  already  joined,  and  triable  in  the  dty  of  New-York,  will  be 
noticed  to  the  derk,  and  put  on  the  calendar  for  the  ensuing  January  circuit 
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Daring  the  first  week  of  that  drcuiti  motions  to  correct  the  calendar  may  be 
made. 

After  that  week  the  calendar  will  remain  michanged,  and  continue  the  calen- 
dar for  every  saccessire  drcnit,  until  all  the  causes  on  it  shall  be  tried,  each 
drcnit  beginning  on  the  calendar  where  the  immediately  preceding  circuit  left  o£ 

fifteen  caoses  a  day,  and  no  more,  will  be  called  at  general  and  special  terms, 
and  before  each  judge  at  circuit,  unless  otherwise  specially  ordered. 

Ko  cause  will  be  set  down  for  a  particular  day  at  a  circuit,  unless  sworn  off 
when  called,  on  account  of  the  absence  of  a  witness,  and  on  payment  of  costs. 

If  the  trial  of  a  cause  shall  not  be  moved  by  either  party  when  called  in  its 
order  in  the  circuit  calendar,  it  will  go  to  the  foot  of  the  calendar,  and  not  be 
called  again  until  it  shall  be  reached  in  that  place. 

All  new  issues  will  be  noticed  for  the  first  day  of  the  next  circuit,  after  the 
same  shall  be  joined,  and  be  put  in  their  order  at  the  foot  of  the  permanent 
calendar. 

After  the  first  week  of  each  circuit,  (during  which  motions  to  correct  the  calen- 
dar may  be  made,)  the  calendar  for  tiie  cansee  whieh  may  have  gone  down  at 
the  previous  circuit,  and  the  new  issues,  will  be  entered  as  part  and  in  continue^ 
tion  of  the  permanent  calendar ;  and  so  on,  from  court  to  court,  until  the  end  of 
the  year. 

These  regulations  do  not  affect  the  question  of  noticing  the  causes  for  trial  to 
the  opposite  party,  firom  court  to  court,  as  the  statute  may  require. 


SPECIAL  cmcurr  oalendae. 

At  any  circuit,  until  further  arder$,  any  cavtet  belonging  to  either  of  ike  two  fol- 
lowing eloMtee  may  be  placed  on  a  epeeial  circuit  calendar,  unleee  the  trial  it  likely 
to  occupy  more  than  one  hour. 

Ist.  Where  the  action  Is  on  contract,  and  the  answer  merely  denies  the  allega> 
tioDs  in  the  complaint,  without  setting  up  any  new  matter. 

2d.  Where  the  action  is  on  contract,  and  new  matter  is  set  up  in  the  answer, 
and  there  shall  be  reason  to  believe  that  the  defence  is  made  only  for  the  pur- 
poses of  delay. 

To  entitie  the  cause  to  be  placed  on  such  calendar,  the  plaintiff's  attorney  must 
g^ve  notice  four  days  before  any  Monday  in  the  circuit,  that  he  will  move  on  such 
Monday  to  have  the  cause  placed  on  such  calendar ;  and  the  motion  will  be  heard 
on  such  Monday,  and,  if  granted,  the  cause  may  be  heard  on  the  following  Friday. 

If  the  motion  be  founded  on  the  belief  that  the  defence  is  for  delay,  aflidavits 
must  be  served  at  the  time  of  notice. 

The  plaintiff's  attorney  must  also  deliver  to  the  clerk  of  the  circuit  a  like 
notice,  also  four  days  before  such  Friday,  containing  also  the  number  of  the  cause 
on  the  general  circuit  calendar. 

The  same  motion  may  be  made  on  any  day  before  the  judge  at  chambers,  on 
notice  of  four  days. 

If  the  cause  shall  actually  occupy  more  than  one  hour  on  the  trial,  the  trial 
may  be  suspended  at  the  discretion  of  the  court,  and  the  cause  be  put  down  at 
the  foot  of  tiie  calendar. 
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PunutBD  CAvm. 

Cftoaei  which,  under  nistiiig  laws,  we  preferred,  take  their  preference  in  tiie 
following  order  on  the  calendar : 

I.  Criminal  aodona. 

fi.  Caaea  of  probate  In  which  the  appeal  preventa  the  laeoe  of  letten  teatemea- 
tary  or  of  admlniatration. 

S.  Appeals  in  which  the  aole  plalntiA  or  defendanta  are  ezeeotom  or  admbni- 
tratora. 

4.  All  other  preferred  canaea. 

Any  party  daimlng  a  preference  must  eo  atate  in  Ua  notice  of  argument  to  tiie 
opposite  party  and  to  the  clerk,  and  mnat  also  atate  the  gronnd  of  anch  prefer- 
ence, ao  aa  to  ahow  to  which  of  the  abore  claaeee  the  case  belonga. 

The  derk  will  place  the  preferred  caoaea  at  the  head  of  the  calendar,  in  the 
order  aboye  prescribed. 

A  preferred  canae  bring  once  passed  without  reservation,  will  take  its  place  on 
snbseqnent  calendars  without  preference. 


SUPREME  COURT— NEWTORK  CITY. 

BPBOIAL  TEBM,  ICABCH  27,  1857. 

No  order  will  be  entered  npon  a  litigated  motion,  except  on  consent  or  at  least 
one  day's  notice  to  the  opporite  party. 

HoKTGAOB  on  Sau  ST  Rkuoious  GoaroRATioir. 

Masch  24, 1862.— (MSersd;  That  in  all  fatnre  applications  made  to  this  eooit 
by  religions  corporations  for  leare  to  mortgage  or  sell  their  real  estate,  it  shall  be 
necessary  to  submit,  with  the  petition  to  the  court,  a  statement  specifying  what 
property  had  been  sold  by  the  corporation  under  any  order  of  the  court  at  any 
time  within  five  years  next  preceding  such  application,  and  also  showing  the  ob- 
ject for  which  salea,  if  any,  were  ordered,  and  the  disposition  actually  made  of  the 
proceeds  of  any  aale.  Such  statement  ahall  be  Terified  by  one  of  the  officers  ci 
the  corporation. 

Saw  bt  OsDm  or  thb  Coiat. 

Makch  26, 1862.— OniirMf,  That  all  sales  to  be  made  by  Tirtue  of  or  under  any 
order,  judgment  or  other  proceeding  of  this  court,  after  the  first  day  of  May,  186i, 
may  be  noticed  for  and  made  at  the  Merchants'  Kxchange  Sales-room,  Ko.  lU 
Broadway,  and  that  any  order  heretofore  made,  so  far  as  it  conflicts  with  this 
orde^r,  is  racated. 

Biit  nothing  in  this  order  shsll  apply  to  any  notice  of  sale  heretofore  published ; 
and  wheve  any  notice  of  sale  has  been  given  for  a  day  subsequent  to  the  first  day 
of  May,  1862,  "at  the  Merchants'  Exchange,  the  same  may  be  adjourned  to  the 
room  above  designated. 

TiiAL  Fem. 
Mat  6, 1862.— Trial  fees  for  canses  heard  at  general  term  will  hereafter  be  col- 
lected on  the  argument,  to  be  paid  In  all  cases  by  the  moving  party. 
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SUBSTTTDTIOir  OF  AtTOENVT. 

Ordered,  Whenever  a  consent  la  filed  with  the  clerk  of  thlB  court  for  the  sab- 
Btitntion  of  an  attorney  or  the  disoontinoance  of  an  action,  the  derk  may  enter  in 
the  minutes  of  the  court  the  substitution  of  the  attorney  or  the  discontinuance  of 
the  action,  without  any  order  of  the  judge  therefor. 

Sfbuial  Tebm  ahd  MonoMs. 

After  the  October  term  of  1868,  all  motions  at  spedal  term  at  chambers  must 
be  noUced  for  the  first  and  third  Mondays  in  each  term,  and  for  no  other  time. 
Such  motions  will  be  heard  in  order  on  those  and  the  succeeding  days,  unless 
otherwise  ordered  by  the  judge  holding  the  term,  until  disposed  ol  Motions 
must  be  noticed  for  twelye  o'clock,  noon.  Ex  parte  business  will  be  attended  to 
between  ten  and  twelve  o^dock  each  day. 

Ordered,  That  the  following  classes  of  motions  shall  have  preference,  at  cham 
bers,  in  the  order  herein  mentioned,  and  that  all  orders  heretofore  made  in  reU- 
tion  thereto  be  and  are  hereby  vacated. 

1.  Motions  to  place  causes  on  special  calendars. 

2.  Motions  for  extra  allowance. 

8.  Motions  for  judgments  in  foreclosure  cases  where  no  answer  is  put  in. 
4.  Motions  for  reference  and  for  commissions  to  take  testimony. 
6.  Motions  to  discharge  from  imprisonment. 

6.  Motions  to  punish  for  contempt. 

7.  All  other  motions  to  which  preference  is  given  by  the  statute. 

8.  The  general  call  of  the  calendar. 

AnmssioK  of  AnoainETs. 

Mat  12, 1862. — Ordered,  That  a  committee  be  iq[>pointed  at  each  of  the  May  and 
November  terms,  to  whom  the  matters  shall  be  referred  for  such  examination  and 
inquiry.  The  committee  are  to  report  on  or  before  the  third  Monday  of  the  term. 
Where  a  certificate  of  good  character  is  submitted,  the  same  should  state  that  the 
party  sigiung  the  same  is  acquainted  with  the  character  of  the  applicant,  and 
knows  it  to  be  good. 


SUPEEME  COUKT-SECOND  DISTRICT. 

BULES  ADOPTED  JANUABY  13,  1852. 

The  following  rules  to  be  observed  in  the  second  judicial  district,  are  adopted 
in  regard  to  the  order  of  business  and  allowances  to  be  made  under  section  808 
of  the  Code  of  Procedure: 

1.  Issues  of  law  shall  be  first  tried  and  decided  at  a  special  term. 

2.  At  the  general  terms  of  the  court,  ten  causes  only  will  be  called  in  each 
successive  day  during  the  term.  They  will  be  called  and  heard  in  the  order  in 
which  they  stand  upon  the  calendar,  and  no  cause  will  be  reserved,  or  set  down 
for  hearing  out  of  the  order  herein  prescribed. 

8.  Two  hours  and  no  more  is  ^ven  to  the  counsel  on  each  side  for  the  argn* 
ment  of  causes  st  the  general  and  special  terms,  unless  the  court,  upon  special 
application  at  the  conmiencement  of  the  argument,  shall  otherwise  direct. 
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4.  In  acUons  tried  at  the  cireoit  or  the  special  term,  appUeatioiis  for  additionil 
allowances  nnder  section  808  of  the  Code,  must  be  made  to  the  jostioe  who  beard 
the  eaaae,  nnless  he  is  ont  of  the  state,  or  imable  to  attend  to  bndneaa  from  lU 
health,  or  out  of  oflioe.  And  in  actions  heard  before  refierees,  the  appfication  moat 
be  made  in  the  judicial  district  where  the  action  is  pending.  Snch  allowances  will 
be  made  whenerer  there  has  been  a  trial,  and  the  parties  haye  appeared  and  liti- 
gated the  questions  in  controrersy. 

6.  Ko  allowance  sliall  exceed  the  snm  of  $100,  nnless  dne  notice  of  the  time  snd 
place  of  making  a|^lication  therefor  be  first  given  to  the  adrerse  party,  nor  nnless 
it  sliaU  appear  to  the  Justice  who  shall  hear  sudi  application,  that  the  litigation  in 
respect  to  which  the  allowance  is  claimed,  haa  been  unreasonably  or  nnfidrly  can- 
dncted  by  the  party  to  be  charged  with  such  allowance. 

6.  In  actions  for  the  foreclosure  of  mortgages,  where  the  defendants  do  not  ex- 
ceed fire  in  number,  the  allowance  shall  not»  when  added  to  the  costs  given  to  the 
plaintiff  under  section  807  of  the  Code,  exceed  the  sum  of  |40.  And  in  cases 
where  there  are  more  than  five  defendants,  such  allowance  shall  not»  when  added 
to  the  costs  given  to  the  plaintiff  under  section  807  of  the  Code,  exceed  in  amount 
the  costs  heretofore  given  to  the  solicitor  for  the  complainant  under  the  1st  section 
of  the  act  of  the  2Sth  of  May,  1841,  to  amend  the  act  to  reduce  the  expenses  of 
foreclosing  mortgagee  in  the  court  of  chancery. 

7.  A  printed  copy  of  these  rules  shall  be  annexed  to  every  calendar  of  causes 
hereafter  made  up  for  trial  at  the  circuit,  and  for  hearing  and  argument  at  the 
general  and  special  terms  of  the  court,  by  the  clerics  who  fumlBh  such  calendars. 

These  rules  are  modified  by  the  amendment  to  the  Code  in  1867. 


SUPREME  COUET-fiECOND  DISTRICT. 

QENERAL  TEBH,  BBOOELYN,  FEB.  20,  1857. 
:  8.  B,  Strong^  Lueien  BMatye  and  Jamet  JSSmott,  J  J, 

Ordered,  That  orders  to  show  cause  on  non-enumerated  motions  will  not  here* 
after  be  granted,  except  upon  affidavit^  showing  the  necesnty  of  making  the  time 
of  notice  shorter  than  is  required  by  the  Code. 

The  atteution  of  the  profession  is  particularly  directed  to  this  rule.  It  will  be 
strictly  enforced  throughout  the  district 


SUPERIOR  COURT  RULES. 


ADOPTED  JAITUART  18th,  1851. 

BULE  I. — ^The  general  and  special  terms  of  the  oonrt  irill  be  held  on  the  first 
Mondays  of  January,  Febmary,  March,  April,  May,  Jane,  October,  November, 
and  December,  in  each  year,  and  will  continue  until  the  last  Saturday  of  such 
months,  respectirely. 

RULE  II.— At  the  general  terms,  the  court  will  hear  appeals,  enumerated  mo. 
tions,  and  causes  transferred  from  the  supreme  courts  pursuant  to  the  act  of  1848, 
which  haye  not  heretofore  been  heard.  The  generid  term  will  open  at  elerea 
O'clock,  A.  M. 

RULE  ni. — ^The  special  term  will  consist  of  a  trial  term,  held  by  two  justices, 
severally,  and  a  term  held  by  one  justice,  which  will  be  designated  the  special  term. 
For  the  trial  term  the  clerk  will  prepare  a  calendar,  containing  the  issues  of  fiict  to 
be  tried  by  a  jury.  Such  calendar  will  be  called  and  regulated  by  the  justice  hold- 
ing the  principal  trial  court  The  other  justice  mi  the  trial  term  will  aid  him  in  the 
ride  court,  as  heretofore  practiced.    The  trial  term  will  open  at  ten  o'clock,  A.  M. 

RULE  IV. — ^For  the  special  term  the  derk  will  prepare  a  calendar,  oontaining 
first,  the  issues  of  law  noticed  for  argument  at  such  term;  and  second,  all  issues 
of  fact  noticed  for  trial,  which  are  designated  on  the  notes  of  issues  as  causes  not 
required  to  be  tried  by  a  jury,  by  section  268  of  tho  Code  of  Procedure*  or  in  which 
a  jury  trial  is  waived.  The  special  term  will  open  at  ten  o'clock,  A.  M,,  and  the 
first  hour  will  be  devoted  to  the  giving  of  judgment  in  undefended  causes,  and  the 
hearing  of  litigated  non-enumerated  motions.  The  calendar  will  be  taken  up  each 
day  at  eleven  o'doek,  A.  M. 

RULE  y. — Non-enumerated  motions  will  be  heard  by  one  of  the  justices  at  the 
special  term  room  and  the  chambers,  daily  at  ten  A.  M.,  throughout  the  year, — 
except  on  New-Year^s  Day,  Good  Friday,  the  Fourth  of  July,  the  day  of  the 
annual  election.  Thanksgiving  day,  and  Christmas.  For  such  motions,  and  for 
the  purpose  of  making  all  necessary  orders,  and  giving  judgment  in  causes,  under 
chapter  first  of  titie  eight  of  the  second  part  of  the  Code,  a  special  term  will  be 
held  every  day  during  the  vacations,  at  ten  o'clock,  A.  M. 

RULE  VL— -The  justices  designated  to  hold  the  general  terms  will  attend  at 
chambers  daily,  during  their  respective  terms,  from  ten  to  eleven  A.  M.,  to  dispose 
of  ex  parte  applications,  and  of  non-enumerated  motions,  in  wliich  all  the  parties  are 
present  or  represented.  All  applications  for  ex-parte  orders,  and  for  judgments  upon 
iiulure  to  answer,  during  the  general  terms,  must  l>e  made  before  eleven  o'clock  A.  M, 
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BULB  yn. — Appeals  from  all  orden  made  on  non-enmnerated  motioiia  win  be 
heard  on  each  Saturday  during  the  general  term,  at  eleven  A.  IL,  mod  most  be 
notioed  for  that  time. 

The  oovirt^  at  the  condndon  of  the  June  term,  will  appoint  general  terms,  €»r 
hearing  anch  appeals  only,  to  be  held  during  the  vacation. 

BULB  ym. — ^A  party  intending  to  move  to  set  aside  a  verdict  as  against  the 
evidence,  nrast  obtain  from  the  justice  who  tried  the  cause,  an  order  stnying  the 
proceedings  for  that  purpose.  Such  a  motion  will  not  be  entertained,  udees  the 
stay  of  proceedings  be  obtained  and  served  within  four  days  after  the  entry  of  the 
judgment  of  the  derk,  or  before  the  Insertloti  of  the  coets  by  the  derk  in  the  entry 
of  the  judgment  The  court,  by  order,  may  permit  the  judgment  to  be  entered 
and  collected,  without  prejudice  to  a  motion  to  set  aside  the  verdict ;  and  may  im- 
pose such  terms  on  each  party,  in  respect  thereof,  as  to  the  court  may  seem  meet 

BULE  IX, — The  party  moving  to  set  aside  a  verdict  as  against  evidence,  most 
prepare  a  case  and  procure  the  same  to  be  settled  in  the  usual  manner.  If  the 
party  making  the  case  intends  to  ^pesl  from  the  judgment,  when  entered  on  the 
verdict,  because  of  errors  of  law  alleged  to  have  occurred  at  the  trial,  or  in  the 
direction  for  judgment,  he  must  present  such  alleged  errors  in  the  case  made  for 
setting  aside  the  verdict  If  the  errors  complained  of  were  excepted  to  in  due 
season,  when  they  occurred,  the  case  may  be  turned  into  a  bill  of  ezoq»tions,  ss, 
of  course,  in  the  event  of  the  application  to  set  aside  the  verdict  being  denied. 

BULE  X. — ^The  motion  to  set  aside  the  verdict  on  the  case  when  settled,  must 
be  brought  on,  on  the  usual  notice,  at  the  special  term.  No  alleged  errors  of 
law,  presented  by  such  case,  will  be  considered  at  the  special  term,  unleas  by  the 
express  directions  of  the  justice  before  whom  the  cause  was  tried. 

BULE  XL— If  either  party  appeal  from  an  order  of  a  justice,  granting  or  refus- 
ing a  new  trial  on  such  case,  the  appeal  may  be  brought  on  before  the  general  tenn, 
on  the  usual  notice.  If  the  order  reitase  a  new  trial,  and  there  be  alleged  errors 
of  law  contained  in  the  case  on  which  the  motion  was  made,  the  appeal  from  the 
judgment  in  respect  to  such  errors  of  law  must  be  brought  on  and  argued  at  the 
same  time  with  the  appeal  from  the  order  refosiog  a  new  trial,  at  the  spedal  term. 

BULE  XIL--*The  costs  on  an  appeal  to  the  general  term  from  a  judgment,  as 
well  as  from  an  order  granting  or  refusing  a  motion  to  set  adde  a  verdict  as 
against  evidence,  when  allowed  by  the  court,  shsU  be  the  costs  prescribed  in  sub- 
division six  of  section  three  hundred  and  seven  of  the  amended  Code,  together 
with  the  expenses  specified  in  section  three  hundred  and  eleven.  But  where  an 
appeal  from  such  order  is  heard  at  the  same  time  with  an  appeal  from  the  judg- 
ment in  the  cause,  the  court  may,  in  its  discretion,  give  oosts  on  the  former  h>P^ 
as  if  it  were  a  motion  at  spedal  term. 

BULE  XIII.— The  party  who  moves  for  a  rehearing,  or  review  of  a  cause  or 
matter  decided  by  a  referee  or  referees,  shall  procure  and  furnish  to  the  court  s 
special  report  of  the  referee  or  referees,  setting  forth  distinctiy  the  flusts  found  on 
the  reference,  and  his  or  their  decision  upon  the  points  of  law  arising  in  the  came. 

BULE  XIY.— The  foregoing  rules  shall  take  effect  Immediately,  end  all  exist- 
ing rules  inconsistent  with  the  same  are  hereby  repealed. 
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ADDinOKAL  RULE.— Adoptid  Dsobiibb,  1861. 

Ordtnd, — Th$i  all  notM  of  isetie  hereinafter  filed  with  the  derk,  in  caiuea 
which  have  once  been  on  the  calendar  for  trial  or  argnment,  ihall  specify  the 
number  of  the  cause,  on  the  last  preceding  calendar  on  which  it  was  entered,  and 
the  date  of  snch  calendar.  And  every  note  of  issue  shall  state  whether  the  cause 
is  to  be  placed  on  the  calendar  of  the  general  term,  the  special  term,  or  the  trial 
term.  No  canse  shall  be  entered  by  the  clerk  on  either  calendar,  unless  the  note 
of  issue  conforms  to  this  nde. 

ADDITIONAL  BULK— Adoftbd  Mabch  6, 1852. 

(MnW,— That  all  notea  of  issue  hereinafter  filed  with  the  clerk,  in  causes 
which  h*ve  once  been  on  the  calendar  for  trial  or  argument,  shall  specify  the 
number  of  the  cause  on  the  last  preceding  calendar  on  which  it  was  entered,  and 
the  date  on  such  calendar.  And  every  note  of  issue  shall  state  whether  the  cause 
is  to  be  placed  on  the  calendar  of  the  general  term,  the  special  term,  or  the  trial 
term.  No  cause  shall  be  entered  by  the  clerk  on  either  calendar,  unless  the  note 
of  issue  conforms  to  this  rule. 

"  N.  B. — ^The  members  of  the  bar  are  requested  to  conform  in  all  particulars  to 
the  last  rule,  or  the  notes  of  issue  will  be  rejected." 

ADDITIONAL  BULK— Adoftkd  Maech  19,  1853. 

Ordered, — ^That  all  notes  of  issue  hereafter,  for  the  general,  special  and  trial 
terms  of  this  oourt,  must  be  filed  with  the  clerk  eight  days  before  the  commence- 
ment of  the  first  day  of  tho  succeeding  term. 

ADDITIONAL  BULK— AnomD  March  10,  1855. 

Ordered, — ^That  when  a  canse  is  placed  on  the  day  calendar  for  trial,  the  plain- 
tiff may,  at  the  opening  of  the  court  each  day,  take  an  inquest  therein,  in  any 
case  the  court  will  consent  to  try  without  the  intervention  of  a  jury,  though  an 
afiidavit  of  merits  may  have  been  filed,  unless  the  defendant  shall  appear  and 
state  that  a  defence  is  intended  to  be  made. 

ADDITIONAL  BULE.— Adofteo  April  11,  1857. 

Ortf«r«(— That  the  following  general  rules  shall  commence  and  take  edect  im- 
mediately : 

Itret. — The  attorneys  of  the  parties  must  file  immediately  every  paper  read  by 
them  on  a  motion. 

Second. — Every  order,  hereafter  entered,  must  specify  the  papers  on  which  it 
was  granted  or  opposed ;  and  the  clerk  is  directed  not  to  enter  any  order  unless 
such  papers  are  exhibited  to  him  and  filed,  or  unless  they  have  been  previously 
filed. 

Third. — Either  party,  at  the  time  of  giving  notice  of  trial  for  the  special  or  trial 
term,  may  also  give  notice  that  he  will  move  on  the  first  day  of  term  for  judgment 
upon  the  pleadings,  or  upon  the  pleadings  with  such  admission  on  his  part  as  he 
may  specify ;  and  may  thereupon  bring  on  the  action  to  be  tried,  and  move  for 
such  judgment  as  he  maybe  entitled  to  upon  the  pleadings,  with  or  without  such 
admission. 

BULB  y.— (As  AKKKDMD  OOTOBIR,  1858.) 

Non-enumerated  motions  will  be  heard  by  one  of  the  justices  at  the  special  term 
room  and  the  chambers^  duly,  at  10  A.  M.,  throughout  the  year— except  on  New 
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YetT^s  Day,  Good  Friday,  tlie  Fourth  of  July,  tht  day  of  the  amiiial  eleetioB, 
Thankagiying  Day  and  Qiristinaa.  For  sooh  moUona  and  for  the  pnrpoae  of 
bearing  any  4x  parte  i^pUcationB,  either  in  an  action  or  otherwiae,  wluch  are  re- 
qnired  by  law  to  be  made  in  open  eoart,  and  for  the  pnrpoae  of  making  all  necea- 
aary  ordera  thereon,  and  giving  judgment  in  caoaea  onder  chapter  6r8t,  of  title 
eight  of  the  aecond  part  of  the  Code,  a  apecial  term  will  be  held  eyery  day  dur- 
ing the  year  at  10  o'clock,  A.  M.,  except  on  the  days  aboTO  named ;  and  aa  many 
special  terms  for  such  parpoeee  may  be  held  at  the  aamo  time,  as  there  shall  b« 
jnaUcea  of  the  court  attending  to  hold  the  same. 

RULE  yn.— <Aa  AMmmm  Ooroan^  1868.) 

Appeals  from  all  orders  made  on  non-enumerated  motions  wUl  be  heard  on  each 
Saturday  during  the  general  terms,  at  1 1  o'clock,  A.  M.  Such  appeals  may  be 
noticed  for  that  time.  Appeals  from  orders  sustaining  or  OTerruling  demnrrera 
will  also  be  tlien  heard,  and  will  be  heard  in  their  order  on  Uie  general  term  cal- 
endar. 

RULE  XIX.— Adoptxd  10th  Oorona,  1861. 

In  actions  on  contract,  where  there  is  reason  to  beUere  that  the  defence  is  inter- 
posed for  the  purpose  of  delay,  and  that  the  trial  ^HU  not  occupy  more  than  one 
hour,  the  plaintiff  may  apply  by  motion  at  chambers  or  special  term,  on  a  notice 
of  four  days,  to  have  the  issue  placed  upon  a  special  calendar  for  trial  (serring  with 
such  notice  any  affidavits  or  papers  he  may  wish  to  use  on"  the  motion,  whidi 
hare  not  already  been  served) ;  and  the  same  maybe  so  ordered  in  the  diacretaon 
ci  the  justice  before  whom  the  motion  shall  be  made. 

If  such  motion  be  granted,  the  cause  will  be  entered  on  a  special  calendar  to 
be  made  by  the  clerk,  on  receiving  a  note  of  the  issue  specifying  the  number  of 
the  csuse  on  the  general  trial  calendar,  and  the  date  of  the  order  directing  it  to 
be  placed  on  such  special  calendar.  Such  note  of  issue  to  be  filed  with  the  derk 
four  daya  before  the  day  on  which  the  cause  sliall  k>e  so  entered. 

The^pedal  calendar  will  be  called  on  the  second  and  last  Friday  of  each  trial 
term,  in  part  No.  1,  for  trials)  by  the  justice  there  presiding,  and  the  causes  may 
be  tried  in  either  part  as  may  be  directed  by  such  justice. 

If  the  trial  of  the  cause  shall  occupy  more  than  one  hoar,  the  trial  may  be  sus- 
pended at  the  discretion  of  the  court,  and  the  cause  be  plaoed  at  the  foot  of  the 
g«ier.l  trial  calendar. 

RULE  XX. — Rboulatiovs  am  to  tbb  CAunmina. 

■ 

Causes  may  be  generally  reMtrved  by  a  written  consent  of  the  attorneys,  filed  at 
any  time  before  the  case  is  on  the  day  calendar.  Cases  so  reserved  may  after- 
wtfds  be  placed  upon  the  day  calendar,  on  the  application  of  either  party  to  the 
judge  at  chambers,  provided  two  days'  previous  notioe  of  such  application  be 
given  to  the  adverse  party. 

All  causes  marked  "  Off  for  the  Term,"  shall  have  priority  at  the  succeeding 
term,  and  will  be  placed  in  their  order  at  the  head  of  the  ^^y>^ft»^  therefor. 

Causes  passed,  or  run  down,  will  be  plaoed  upon  the  oalendar  for  Uie  soooeed- 
iog  term,  aa  of  the  date  of  issue  when  thus  passed  or  ran  down. 
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GENERAL  TERMS. 
Third  Mondays  of  February,  April,  June,  October  and  December,  at  11  A.  M. 

SPECIAL  TERMS  FOR  THE  TRIALS  OF  ISSUES  OF  FACTT. 

First  Mondays  of  January,  February,  March,  April,  May,  June,  October,  No- 
▼ember  and  December,  at  11  A.  M. 

SPECIAL  TERMS  FOR  ISSUES  OF  LAW,  MOTIONS  AND  CHAMBER 

BUSINESS. 

First  Monday  of  each  month. 

CHAMBERS  IN  VACATION. 

Fifth  week  in  March,  June,  September  and  December,  1862,  and  in  March,  Jims, 
August  and  Noyember,  1868. 

SPECIAL  CALENDAR  FOR  SHORT  CAUSES. 

Will  be  called  18th  June,  17th  October,  21st  Noyember  and  12th  December, 
1862. 

CALENDAR  OF  CAUSES  TO  BE  TRIED  WITHOUT  A  JURY. 
Will  be  called  24th  November,  1862. 
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CITY  AND  COUNTY  OF  NEW-YORK. 


EULES  ADOPTED  JUNE,  1848. 

RULE  I. — The  general  terms  for  hearing  appeals  and  other  business  required 
by  law  to  be  heard  at  those  terms,  shall  be  held  on  the  fourth  Monday  of  each 
month,  except  July  and  August,  shall  continue  for  one  week,  if  necessary,  and 
open  at  10  A.  M.,  on  each  day. 

RULE  II. — The  special  terms  for  the  trial  of  all  issues  of  fact  and  law,  and 
hearing  of  all  matters,  except  business  to  be  heard  at  the  general  terms,  shall  be 
held  on  tlie  first  Monday  of  each  month,  except  August,  shall  continue  for  three 
weeks  if  necessary,  and  may  be  continued  for  the  fourth  week,  by  the  judge  hold- 
ing the  same,  when  he  is  not  engaged  at  the  general  term. 

RULE  III  — The  special  term  for  the  trial  of  issues  of  law  will  be  held  at 
chambers,  and  open  at  12  M.  The  calendar  will  be  called  daily  in  order.  The 
special  term  for  the  trial  of  issues  of  fact  will  be  open  at  10  A.  M. 

RULE  IV. — Motions  that  may  be  made  out  of  court,  and  chamber  business, 
will  be  heard  before  a  judge  at  chambers,  daily,  between  10  and  12  A.  M.  Ap- 
peals from  such  motions  shall  be  submitted  at  the  Saturday  of  the  general  term. 

RULE  y. — Notice  of  trial  or  argument  shall  be  for  the  first  day  of  term. 

RULE  YI. — ^The  clerk  shall  prepare  a  calendar  for  the  general  term,  and  cal- 
endars for  the  special  terms ;  one  containing  the  issues  of  facts  to  be  tried,  and 
the  others  containing  the  issues  of  law. 

RULE  VII. — Where  the  parties  agree  in  writing  to  waive  a  trial  by  jury,  the 
note  of  issue  shall  state  such  consent,  and  the  consent  be  filed  with  the  note  of 
issue.  The  clerk  shall  place  such  causes  on  a  separate  part  of  the  calendar. 
Where  the  parties  consent,  on  a  cause  being  called,  that  the  same  be  tried  with- 
out a  jury,  such  cause  shall  be  placed  on  such  calendar  in  its  order. 

RULE  YIII. — A  term  of  the  court  for  any  other  business  than  the  trial  of 
issues  of  fact  or  law,  shall  be  held  at  chambers  on  the  first  Monday  of  August^ 
and  continued  for  four  weeks. 
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RULE  IX. — ^Tbe  present  Jane  term  df  this  court  is  continued  until  the  last 
Saturday  of  Julj  for  trials  and  arguments.  After  the  third  Monday  of  July,  during 
that  term,  caases  will  be  tried  and  arguments  heard  only  on  consent  of  both  parties. 

RULE  X. — ^Arg^ments  of  enumerated  motions  in  causes  commenced  before  the 
first  day  of  July,  1848,  will  be  heard  at  the  general  terms,  and  shall  be  brought  on 
upon  notice,  as  now  provided  for  by  the  rules  of  the  court  for  the  first  day  of  such 
term. 

These  rules  shall  take  effect  on  the  third  day  of  July,  1848. 

ADDITIONAL  RULES.— Adopted  Jah.  9,  1860. 

RULE  L — ^The  present  calendar  of  issues  of  fact  shall  be  continued  from  term  to 
term,  until  the  same  is  finished,  during  the  year  1860,  commencing  at  each  suc- 
ceeding term,  where  the  court  left  off  at  the  preceding  term. 

RULE  11. — ^The  causes  hereafter  noticed  for  trial  shall  be  added  to  the  calendar 
at  the  end  thereof  for  each  term  in  order,  except  those  which  may  previously  be 
upon  the  calendar  for  trial ;  but  no  new  note  of  issue  need  be  filed  for  any  cause 
on  the  calendar. 

RULE  III — Causes  which  may  be  set  down  for  the  third  week  of  the  term,  if 
not  disposed  of  during  the  term,  and  causes  so  ordered  by  the  court  shall  be  called 
at  the  commencement  of  the  succeeding  term,  before  proceeding  with  the  calendar. 

RULE  lY. — Causes  that  are  passed  on  the  calendar,  and  go  down,  or  are  post- 
poned for  the  term,  must  be  placed  again  forthwith  at  the  foot  of  the  calendar  by 
the  clerk,  unless  otherwise  ordered  by  the  court  at  the  time  of  postponement 

RULE  Y. — These  rules  are  not  intended  to  dispense  with  the  notice  of  trial  for 
each  term,  as  required  by  the  statute. 

ADDITIONAL  RULE.— -Adoptbd  Maboh  24,  1850. 

Ordered, — ^That  orders  to  show  cause  on  non>enumerated  motions  will  not  here- 
after bo  granted,  except  upon  afiQdavit  showing  the  necessity  of  making  the  time  of 
notice  shorter  than  is  required  in  the  Code;  and  where  such  order  is  returnable  on 
any  other  day  than  the  first  day  of  the  special  term,  the  reason  therefor  must  be 
stated  in  the  affidavits  on  which  the  motion  is  founded. 

The  court  will  hereafter  enforce  the  rule  of  the  supreme  court  in  regard  to  the 
printing  of  cases  and  bills  of  exceptions,  except  where  they  have  already  boen 
prepared  for  the  use  of  the  court 

ADDITIONAL  RULE.— Adopted  Maech  22,  1861. 

For  the  purpose  of  regulating  the  review  of  questions  of  practice  decided  by  a 
single  judge,  the  court  adopt  the  following  rule : 

Upon  the  decision  of  motions  made  before  a  single  judge  at  chambers  or  at  special 
term,  in  cases  in  whieh  no  appeal  is  allowed  by  section  349  of  the  Code,  the  judge 
may,  if  he  deem  the  question  of  such  importance  and  doubt  as  to  render  a  review 
by  the  general  term  proper,  give  a  certificate  thereof,  and  the  party  desiring  such 
review  shall,  within  six  days  after  the  decision  of  such  motion,  procure  such  certifi- 
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the  same  shall  be  noticed.  Only  one  copy  of  the  argrament  and  points  efaall  be 
prepared,  and,  if  either  party  omit  to  serye  or  sobmit  his  points  or  argumenta  as 
above  specified,  he  will  be  deemed  to  hare  waived  the  right  to  do  so. 

4.  Either  party  may  move  at  chambers,  before  the  first  day  of  the  general 
term  on  notice,  that  the  appeal  be  argued  orally ;  and,  on  good  cause  being  shown 
therefor,  snch  motion  may  be  granted. 

5.  The  clerk  shall  make  a  separate  calendar  of  snch  appeal  cases. 

6.  The  appellant  or  respondent  may  furnish  a  fair  copy  of  the  original  papers 
for  the  use  of  the  court. 


RULE  m  RELATION  TO  APPEALS  FROM  ORDERS,  Aa 

ADOPTED  MAY  2,    1857. 

Ordered, — That  appeals  to  the  general  term,  from  orders  made  in  moUona  at 
special  terms  and  chambers,  be  submitted  upon  certified  copies  of  the  papers 
used  on  the  motion,  instead  of  the  original  papers. 


RULE  IN  RELATION  TO  APPEALS  FROM  MARINE 

AND  DISTRICT  COURTS. 

ADOPTED     SEPTEMBER     28,     1857. 

Appeals  from  the  marine  and  district  courts  shall  hereafter,  and  until  the  far- 
ther order  of  this  court,  be  heard  orally  at  the  general  terms  appointed  for  (he 
submission  thereof 

The  parties  will  bo  confined,  on  the  argument,  to  a  brief  statement  of  the  facts 
and  points  involved,  and  the  authorities  relied  on,  unless  the  court  shall  other- 
wise direct. 


ASSIGNEE'S  BOND  FOR  BENEFIT  OF  CREDITOES. 

Ordered, — That  the  bond  reqaired  to  be  given  by  an  assignee,  under  the  act  of 
April  13th,  1860,  respectiog  voluntary  assignments  for  the  benefit  of  creditors, 
must  specify  the  place  of  residence  of  each  surety  named  therein. 

At  the  time  of  presenting  it  for  approval,  it  must  be  accompanied  by  an  affida- 
vit showing  the  nominal  value,  and  also  the  actual  value  of  the  property 
assigned ;  and  no  bond  will  be  hereafter  approved  until  these  requirements  are 
complied  with. 


REFEREES  IN  SUPPLEMENTARY  PROCEEDINGS. 

Owing  to  the  numerous  complaints  which  have  been  made  respecting  referees 
appointed  upon  the  nomination  of  parties  appljnng  for  the  examination  of  judg- 
ment debtors,  in  proceedings  supplementary  to  execution, — 

Ordered, — That  hereafter  referees  in  such  proceedings  must  be  selected  firomtlie 
following-named  persons : 

MICHAEL  ULSHOEFFEB,  THADDEUS  H.  LANE, 

EDWARD  E.  COWLES,  RICHARD  S.  CUMMING, 

BARTHOLOMEW  O'CONNER,  WM.  BLOOMFIELD, 

MALCOLM  CAMPBELL,  JOSEPH  O.  BROWN, 

JOHN  S.  PATTERSON,  WM.  SINCLAIR. 
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ABi.TEKENT,  plea  in,  in  Justices'  court,  67. 

action  when  not  to  abate  hj  death,  marriage  or  other  disability  (§  121),  154. 
in  actions  of  ejectment  and  replerin,  155. 
judgment  in  favor  of  aurviving  plaintiffs,  when  irregular,  155. 
when  action  may  be  continued  in  favor  of  surviving  plauatiffa^  155. 
on  the  death  of  a  sole  defendant,  156. 

application  to  existing  suits  (previous  to  1848),  held  unconstitutional,  156. 
a  motion  to  continue  an  action  which  survives  does  not  involve  the  mer- 
its, 156. 
Assignment  of  action,  pendente  We^  156. 
in  actions  for  partition,  157. 

this  section  not  applicable  to  the  court  of  appeals,  157. 
proceedings  where  cause  of  action  does  not  survive,  157. 
an  order  allowing  actions  to  be  continued  is  appealablCj  157. 
when  imprisonment  abates  a  civil  suit,  157. 
practice  when  supplemental  complaint  becomes  necessary,  167. 
matter  in,  how  pleaded,  247. 

the  death  of  a  sole  defendant  in  an  action  to  recover  possession  of  land 
abates  the  action,  698. 

ACCOUNTS,  jurisdiction  of  justices  courts  in  reference  to,  58,  69. 

justices  courts  may  require  exhibition  of,  at  joining  issue,  67. 
evidence  on  book  account,  injustices'  courts,  77. 
inspection  of  in  N.  T.  district  courts,  96. 
what  is  not  a  mutual  and  open  account,  126. 
stated,  complaint  on,  210. 
how  to  state  an  account  in  pleading  (§  158),  280. 
may  be  enforced  by  motion,  280. 
particularity  in  giving  items,  281. 
when  plaintiff  first  entitled  to  a  discovery,  281. 
effect  of  a  bill  of  particulars,  281. 
amendment  of  bill  of  particulars,  281. 

difference  between  demands  suigle  and  entire,  and  several  and  distinct,  281. 
in  an  action  on  bills  of  exchange  and  promiuory  notes,  281. 
receiver's  accounts,  377. 

when  reference  may  be  compelled  on  examimation  of^  415. 
accounting  between  tho  parties,  bills  of  discovery,  627. 

ACTIONS,  definition  of,  2. 

*'  civil  cases,"  when  synonymous  with  the  term  "  actions,"  2. 
division  of,  into  civil  and  criminal,  3. 
orimindl,  definition  of^  3. 
ciuHf  d^Uion  of^  3. 

new  civil  actions  under  the  Code,  3. 
dvil,  relate  to  part  second  ((7o(ie),  4. 

by  or  against  foreign  corporations,  jurisdiction  of  superior  court  N.  T.  in 
reference  to,  44. 
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oommenoement  of  Actions,  summons  and  service  in  jastices'  courts,  48. 

oontentB  of  summons,  49. 

against  joint  debtors,  60. 

on  the  case  in  justices'  courts,  65. 

upon  justices'  judgments,  57. 

upon  undertaking  given  on  answer  of  title,  62. 
when  action  to  be  dismissed  (§  59),  63. 

dismissal  where  title  interposed,  63. 
action  in  supreme  court  (§  60),  63. 

misjoinder  in  justices'  courts,  66. 

hj  or  against  foreign  corporations,  jurisdiction  of  district  courts  K.  T.  in 
reference  to,  85. 

where  and  how  to  be  brought  in  district  courts  N.  T.  86,  87. 

when  deemed  commenced  in  N.  T.  district  courts,  96. 
Cfihiform  of  civU  actions.     Title  1,  Part  2  of  the  Code,  113. 
dMnetums  between  actions  at  law  and  suits  in  equity,  and  their  forms  abol- 
ished (§  69),  113. 

does  the  constitution  allow  of  the  abolishing  of  these  distinctions?  114. 

founded  on  a  legal  title  will  not  allow  of  an  equitable  defence,  114. 
parties  to  an  action,  how  designated  (§  70)  115. 
on  judgment,  when  and  how  to  be  brought  (g  71),  115. 

definition  of  an  action  on  a  judgment,  115. 

justices' jurisdiction  in  actions  on  judgments,  116. 
Hme  q^commeucing  actions  in  general  {Ch,  1,  TiL  2),  117. 
r0p«i/o/ existing  limitations,  (§  73),  117. 

regulates  the  forms  of  previous  causes  of  action,  117. 
time  o/ commencing  civil  actions  (§  74),  117. 

the  time  o/ commencing  actions  for  the  reooveiy  of  real  property  {Ck.  2),  118. 
when  the  people  will  not  sue  (§  75),  118. 

what  the  defendant  must  show,  119. 

when  action  not  barred  by  statute  of  limitations,  119. 
when  actions  cannot  be  brought  by  grantee  from  the  state  (§  76),  119. 
wJien  acOous  by  the  people  or  their  grantees,  to  be  brought  within  twenty  years 

(§  •?7),  119. 
seizin  wiihintwenty  years,  when  necessary,  in  action  for  real  property  (§  78),  119. 
seissin  wOhin  twenty  years,  when  necessary,  in  action  or  defence  founded  on 

title  to  or  rents  of  real  property  {%  79),  120. 
acUon  must  be  commenced  within  ene  year  aiter  entry,  or  within  twenty  years 

after  right  of  entry  (§  80),  120. 
possession  when  presumed— occupation  deemed  under  legal  title,  unless  adverse 

(§  SIX  120. 
occupation  under  written  instrument  or  judgment,  when  deemed  adverse  (§  82),  1 20 
what  constitutes  adverse  possession  under  written  instrument  or  judgment 

(§  83),  121. 
premises  actually  occupied  under  claim  of  title  deemed  to  be  held  adversely 

(§  84),  121. 
what  constitutes  adverse  posseesion  under  claim  of  title  not  wntten  (§  86),  121. 
relation  of  landlord  and  tenant  as  affecting  adverse  possesf-ion  (§  86),  122. 
right  of  possession  not  affected  by  descent  cast  (§  87),  122. 
certain  disahiliiies  excluded  from  time  to  commence  actions  (§  88),  122. 
time  o/ commencing  actions  other  than  for  the  recovery  of  real  property  {Ch.  8, 

Tit.  2),  123. 
periods  of  limitation  (§  89),  123. 
within  twenty  years  (^  90),  123. 

on  a  justice's  judgment,  where  transcript  filed,  118. 
within  six  years  (§  91),  123. 

a  conditional  promise,  when  insufficient  to  renew  the  debt,  124. 
when  executor  may  plead  statute  of  limitations,  124. 
absence  from  the  state  considered,  124. 
as  to  liability  of  a  special  agent,  124. 
limitation  of  actions  in  equity  for  fraud,  124. 
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within  ihru  years  (§  92),  126. 

action  agaiost  a  sherifl^  126. 
wiUiin  two  years  (§  93),  125. 
within  one  year  (§  94),  126. 
when  cause  of  action  accrudd  in  an  action  upon  a  current  account  (§  96),  126. 

what  is  not  a  mutual  and  open  account,  125. 
acHons  for  penalties,  &c.,  by  any  person  who  will  sue,  when  to  be  brought 

(§  96),  126. 
actions  for  relief  not  before  provided  for  (§  97),  126. 
a<iHon8  by  the  people  subject  to  the  same  limitations  (§  98),  126. 
general  provisions  as  to  the  time  of  oonmiencing  actions  (Tit  2,  CK  4),  126. 
when  action  deemed  to  have  been  commenced  (^  99),  127. 
excqfUon  where  defendant  is  out  of  the  state  (§  100),  127. 

successive  absences,  when  deducted,  127. 

against  joint  debtors,  128. 

to  enforce  equitable  liens,  128. 
exception  as  to  persons  under  disabilitiefl  (§  101),  118. 
provision  where  person  entitled  dies  before  the  limitation  expires  (§  102),  128. 

suits  against  administrators,  Ac,  129. 
in  suits  by  aliens,  time  of  war  to  be  deducted  (§  103),  129. 
provision  where  judgment  has  been  reversed  (^  104),  129. 
time  of  stay  of  action  by  injunction  or  statutory  prohibition,  to  be  deducted 

(§  106X  129. 
disability  must  exist  when  right  of  action  accrued  (§  106),  129. 
where  two  or  more  disabilities,  limitation  does  not  attach  until  all  removed 

(§  107),  129. 
this  tiUe  not  applicable  to  bills,  Ac.,  of  corporations  or  to  bank  notes  (§  108),  130. 
not  applicable  to  actions  against  directors  or  stockholders  of  moneyed  corpora- 
tions or  banking  associations  (§  109),  130. 
achnowledgmeni  oruQw  promise  must  be  in  writing  (§  110),  130. 

payment  on  a  joint  and  several  note,  130. 

alter  dissolution  of  partnership,  130. 

when  payee  against  maker  barred,  130. 

revival  by  a  new  promise  of  a  justice's  judgment,  130. 

when  promise  sufficient  to  revive  the  debt,  130. 

a  verbal  promise  insufficient  after  Code  took  effect,  131. 

promise  not  sufficient  if  made  to  a  stranger,  131. 

a  conditional  promise,  131. 

for  deceit,  not  assignable,  135. 

under  statutes  1847-49  for  penalty  in  causing  death,  assignable,  135. 

See  Assignmen^^ 

by  and  against  public  officers  and  corporations,  140,  148,  153. 

when  may  be  brought  by  public  auctioneer,  141. 

for  causing  deaths,  under  acts  of  1847-49,  142. 

See  Parties, 
when  not  to  abate  by  death,  marriage  or  other  disability  (§  121),  154. 

in  actions  of  ejectment  and  replevin,  156. 

judgment  in  favor  of  surviving  plaintiffs,  when  irregular,  165. 

when  action  may  be  continued  in  favor  of  surviving  plaintiffs,  155. 

on  the  death  of  a  sole  defendant,  156. 

application  to  existing  suits  (previous  to  1848)  held  unconstitutional,  156. 

a  motion  to  continue  an  action  which  survives  does  not  involve  the 
merits,  156. 

assignment  of  action,  pendente  UtSj  156. 

in  actions  for  partition,  157. 

this  section  not  applicable  to  the  court  of  appeals,  157. 

proceedings  where  cause  of  action  does  not  survive,  167. 

an  order  edlowing  actions  to  be  continued  is  appealable,  167. 

when  imprisonment  abates  a  civU  suit^  148. 

practice  when  supplemental  complaint  becomes  neoeasary,  157. 
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of  iht  place  of  trial  of  ciril  actions  (7U.  4),  161. 

certain  actions  to  bo  tried  whore  the  subject,  or  aome  part  thereol^  is  situated 
(§  IM),  161. 

action  affecting  title  to  lands — motion  to  change^  matter  of  right,  162. 

where  lands  situated  out  of  the  state,  162. 

where  action  is  to  declare  conyejance  of  land  held  fraudulent,  162. 

action  for  mortgage  foreclosure,  162. 
otJur  actions,  where  the  cause,  or  some  part  thereoC  arose  (§  124),  162. 

action  against  a  public  officer,  162. 

actions  hy  attorney-general — ^place  of  trial,  163. 
other  actions  according  to  the  residence  of  the  parties  (§  12S),  163. 

place  of  trial  of  transitory  actions,  163. 

actions  in  the  nature  of  quo  warranto^  163. 

actions  against  railroad  companies,  163. 

when  a  corporation  may  hare  trial  where  its  principal  office  is,  164. 

parties  in  interest,  164. 
nuiy  be  tried  in  any  county  unless  defendant  demand  trial  in  the  proper  county 

(§  126),  164. 

when  complaint  does  not  state  the  proper  county,  demand  should  bo  made 
for  a  change  to  the  proper  county,  1 64. 

the  demand  of  itself  does  not  operate  to  change  the  place  of  trial,  166. 

when  and  where  motion  may  be  made,  165. 

all  the  defendants  should  join  in  making  motion,  or  show  axcuse,  167. 

costs  of  the  motion  should  abide  the  event,  167. 

affidavit  of  merits  on  motion  to  phange  venue,  167. 

how  plaintiff  may  change  venue,  168. 

staying  proceedings  on  motion  to  change  venue,  168. 

form  of  an  affidavit  on  motion  to  change  venue,  168. 

where  convenience  of  witnesses  the  ground  for  a  change,  169. 

change  of  venue  on  the  ground  of  public  excitement,  169. 

affidavits  for  resisting  motion  to  change  venue,  170. 

when  number  of  witnesses  sworn  to,  will  be  considered  a  fraud  on  the 
court,  170. 

when  stipulation  as  to  evidence  concludes  the  party,  170. 

when  default  condudes  defendant,  170. 

general  form  of  affidavit  to  oppose  motion  to  change  venue,  171. 
of  the  manner  of  oommenoiDg  civil  actions  (TU.  5),  171. 
actionSy  how  commenced  (§  127),  171. 

definition  of  an  action,  171. 

when  the  court  acquires  jurisdiction,  172. 

the  summons  must  indicate  the  nature  of  the  action,  174. 
when  jurisdiction  of  action  acquired  (g  139),  191. 

in  case  of  an  attachment  issued  without  a  summons,  191. 

general  appearance  equivalent  to  personal  service,  191. 

when  general  appearance  not  a  waiver  of  irregularity  in  the  process,  192. 

appearance  of  a  state  or  a  sovereign,  192.  ^ 

allowance  of  provisional  remedies  by  different  courts,  192. 

election  ot,  194. 

when  an  order  of  the  court  necessary  to  authorize  action,  199. 

See  Complaint. 

ponding  for  same  cause  in  another  state,  240. 

See  Demurrer. 

See  Answer. 

defendant  may  elect  as  to  a  counter  claim  or  an  action,  261. 

See  Counter  Ciaim, 

See  Libel  and  Slander. 
in  actions  to  recover  property  distrained  for  damage,  answer  need  not  set  forth 

title  (§  166),  299. 
wlwi  causes  of  action  may  be  joined  in  the  same  action  (§  167),  299. 

the  causes  of  action  must  be  consistent  with  eadi  other,  not  contra- 
dictory, 300. 
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causes  of  action  which  cannot  be  united,  300. 
must  affect  all  the  parties,  301. 
causes  of  action  which  may  be  united,  302. 
what  counts  or  statements  considered  but  one  cause  of  action,  303. 
causes  of  action  must  be  separately  stated,  and  belong  to  one  class,  303. 
coDBolidation  of^  304. 
See  Arrest  and  BaH 
See  Claim  and  Delivery, 
See  Recevitrs, 
See  Costs. 
See  Submission. 
See  Joint  Dtbtors. 
See  Confession  of  JudgmenL 
See  Compromise, 
for  discovery  aboHshed  (§  389),  626. 
See  Forties. 
See  Witnesses. 
See  Scire  Facias, 
See  Partition. 
See  Waste. 
See  Nuisance. 
See  Beal  Property. 

ACTUAL  DETERMINATION,  so  as  to  authorize  on  appeal,  8,  568. 
See  Appeal 
when  order  does  or  does  not  determine  the  action,  571. 

ACT,  to  simplify  and  abridge  the  practice,  Ac  (Cbdc),  1. 
subjects  eniraced  in  this  act  (§  8),  4. 

divided  into  two  parts,  4. 

what  provisions  of  this  act  (Code)  applicable  to  pleadings,  evidence,  &c., 
in  justices'  courts,  "72. 

to  reduce  the  several  acts  relating  to  the  district  courts  in  the  city  of  New 
York  into  one  act,  passed  April  13,  1857,  84  to  110. 

of  1863,  to  facilitate  the  service  of  process,  and  cases  to  which  it  ap- 
plies, 188,  189. 

of  1854,  in  relation  to  verification  of  pleadings,  276. 

to  abolish  imprisonment  for  debt,  attachments  under,  367. 

costs  under  act  of  1853  (CK  617,  §  1),  494. 

costs  under  statute  in  force  at  the  time  of  recovery,  601. 

statute  at  the  time  of  the  taxation  of  costs  governs,  603. 

appeal  from  a  decision  under  the  plank  road  act  of  1851,  560. 

order  granting  a  new  trial  and  assessment  under  plank  road  act,  not  ap- 
pealable, 569. 

of  1860,  in  reference  to  judgment  and  execution  against  property  of  de- 
ceased judgment  debtors,  605. 
ride  of  strict  construction  of  statutes  inapplicable  to  this  act  (§  467),  706. 
statutory  provisions  inconsistent  with  this  act  repealed  (g  468),  706. 

construction  of  this  section,  706. 
rules  and  practice  inconsistent  with  this  act  abrogated  (§  469),  707. 

construction  given  to  this  section,  707. 
judges  of  supreme  court  to  make  general  rules  (§  47 OX  707 . 

the  several  judicial  districts  no  power  to  make  rules,  707. 
this  act  not  to  affect  cortiun  proceedings  and  statutory  provisions  (§  471),  708. 

modified  by  the  laws  of  1855,  708. 

appeals  from  surrogates'  courts,  708. 

summary  proceedings  to  recover  possession  of  land,  708. 

pleadings  in  actions  by  and  against  corporations,  709. 

pleadings  in  actions  of  ejectment,  709. 

actions  against  foreign  corporations,  709. 
certain  parts  prevised  and  other  statutes  not  repealed  (§  472),  70D. 
this  acti  when  to  take  effect  (§  473),  709. 
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ADDITIONAL  AIJiOWANCE.    See  j^ra  AUowanee. 
Soe  Alhwayux, 

AI' JOURNM ENT,  jarisdirtion  of  josticoa^  courts  in  reference  to,  58. 

appearance  and  adjouron^eot,  generally,  in  justices'  courts,  73. 

in  marine  cjui-t,  82. 

when  clerk  of  N.  T.  district  courts  may  adjourn,  86. 

of  trial  in  N.  Y.  district  courts,  96. 

on  arrest  in  N.  Y.  district  courts,  96. 

adjournment,  generally,  N.  Y.  district  coarta,  96. 

conditions  of  adjoaniment  N.  Y.  district  courts,  97. 

in  abacace  of  justice,  N.  Y.  district  courts  100. 

no  adjouromoDt  after  return  of  jury,  N.  Y.  district  courts,  101. 

in  justices'  courts,  593. 

ADMINISTRATORa    See  Executors  and  Adm%n:Miraior8. 
when  duty  of  administrator,  &a,  to  defend,  529. 

AI'MISSION  of  service  of  process,  effect  of,  191. 
or  inspectum  of  writings  (Ch.  6,  Tit  12),  613. 
a  party  may  be  required  to  admit  a  paper  to  be  genuine,  or  pay  eitpense  of 

proving  it.    Inspection  and  copy  of  books,  pap3rs  and  docamcnts,  bow 

obtained  (§  388),  618. 
this  section  is  auxiliary  to  the  Revised  Statutes,  619. 
provisions  in  the  Revised  Statutes,  619. 
under  what  circumstances  and  to  what  extent  and  in  what  manner  the 

court  will  require  a  discovery,  619. 
power  of  the  superior  court,  N.  Y.,  to  require  the  production  of  books. 

papers,  ^,  623. 
when  the  order  may  be  made,  623. 
referee  has  no  power  to  make  an  order  of  discovery,  623. 
must  contain  evidence  relating  to  the  merits,  624. 
when  books  and  papers  in  possession  of  adverse  party,  624. 
officers  of  corporations  not  bound  to  prod 'ice  books,  &c.,  on  the  trial,  624. 
when  the  discovexy  will  be  required  by  the  testimony  of  witnesses  on  the 

trial,  624. 
the  particular  facts  neoessary  to  be  shown  in  the  petition,  625. 
action  for  libel,  625. 

application  under  suspicious  circumstances,  625. 
costs  of  motion,  when  allowed,  625. 
power  of  enforcing  a  disoovery,  626. 

ADVERTISEMENT,  and  notice  of  sale  on  execution,  454. 

See  Sheriff. 
AFFIDAYITS,  of  merits,  on  motion  to  change  venue,  168,  399. 

form  of  an  affidavit  on  motion  to  change  venue,  159. 

for  resisting  motion  to  change  venue,  170,  171,  399. 

general  form  of,  to  oppose  motion  to  change  venue,  170,  171. 

affidavit  of  service  of  process,  not  conclusive,  190. 

affidavit  of  publication,  191. 

entitling  of,  319. 

sufficiency  of  affidavit  to  obtain  order  of  arrest,  330. 
and  order  o/arrut  to  be  delivered  to  sheriff,  and  copy  to  defendants  (§  184),  333. 

this  provision  directory,  332. 
o-fi  motion  to  vacate  order  of  arrest  (§  205),  337. 

See  Arrest  and  BaU, 

requisites  ot,  in  action  of  alaim  and  delivery,  342  (§  207),  342. 

complaint  and  affidavit  need  not  correspond,  342. 

for  an  injunction,  349,  356,  361. 

See  If^nctum, 

sufficiency  of  affidavits  for  attachment,  not  a  jurisdictional  question,  365. 

sufficiency  of  affidavit  for  attachment,  365. 

of  merits  to  prevent  inquest,  399. 

when  made  by  attorney  or  agent,  S99. 

insufficient  statement  in  affidavit  to  procure  order  of  arree^  446. 
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requisites  of^  to  obtain  order  in  supplementary  proceedings,  4*16. 

wben  affidavits  received  on  appeal,  577. 
appellani  io  niake  affidavit  (§  353),  579. 

cojf^  ajidc/vit  and  notice  of  appeal  to  be  served,  and  undertaking  to  be  given 
(g  354),  680. 

See  AppeaL 

See  Joint  Debtors. 

application  for  oommiasionf  on  affidavit  and  notice  of  motion — ^their  con- 
tents, 646. 

affidavit  and  its  conlents,  for  caking  testimony  conditionally,  649. 

See  Witnesses. 

Bee  Examination, 

defective  affidavits  for  motion,  657. 
eniitling  of  {Ch.  9,  TU.  12),  664. 
affidavits  defectively  entitled  valid  (§  406),  664. 

affidavits  and  notice  of  motion  entitled  in  the  wrong  court,  664. 

entitling  an  affidavit  in  the  county  court  in  special  proceedings,  666. 

affidavit  for  mandumus,  665. 

entitling  an  affidavit  in  a  suit  for  order  of  arrest,  665. 

provisions  for  receiving  affidavits  of  service  whore  the  person  is  deceased  or 
insane,  668. 

AFFIBMAKCE.    Qe^  AppeaL 
See  Judgmsni, 

cannot  affirm  in  part  and  reverse  in  part  judgment  for  entire  damages,  689. 
costs  on  affirmance  of  an  order  denying  a  new  trial  after  judgment 

entered,  597. 
costs  on  affirmance  of  judgment,  697. 

AGENT,  on  contract  with  principal — ^party  in  interest,  132. 

factor  or  mercantile  agent  when  trustee  of  an  express  trust,  138. 

service  of  summons  and  complaint  upon  a  managing  agent,  181. 

complaint  against,  214. 

insufficient  verification  by,  277. 

sufficient  verification  by,  278. 

when  the  verification  may  and  may  not  be  omitted,  279. 

arrest  of  persons  acting  as  public  officers,  brokers,  agents,  ftc,  324. 

undertaking  on  appeal  by  an  agent  of  a  foreign  government,  555. 

actions  concerning  principal  and  agent— examination  of  witness,  637. 

service  by  mail,  by  an  agent  of  the  attorney,  669. 

AGREEMENTS.    See  Contracts. 
See  Covenants. 

as  to  attorney's  oompensation,  and  his  lien  for  costs,  492. 
testimony  conditionally  on  interrogatories  in  writing,  652. 
when  parol  agreement  does  not  affect  title  to  lands,  700. 

ALIMONY,  an  order  granting  temporary  alimony,  not  appealable,  569. 

ALLEGATIONS,  what  constitutes  a  sufficient  statement  of  facts  in  a  complaint,  201. 

manner  of  stating  facts  in  a  complaint,  203. 

what  are  conclusions  of  law,  stated  in  a  complaint,  204. 
statement  of  facts  required  in  different  actions,  206. 

in  bills  of  exchange,  ohecks  and  promissory  notes,  206. 

what  counts  or  statements  considered  but  one  cause  of  action,  303. 

causes  of  action  must  be  separately  stated,  and  belong  to  one  class,  303. 
not  denied^  when  to  be  deemed  true  (§  168),  305. 

what  constitutes  a  material  allegation,  305. 

confined  to  allegations  of  &ct,  305. 

effect  of  not  answering,  306. 

pleadings  in  justices'  courts^  306. 

statute  of  limitations,  306. 

departure  from  the  complaint  in  the  reply,  306. 

a  defence  must  be  averred,  if  proved,  308. 
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order  reftuing  to  strike  out  immaterial  ayermenta  in  a  pleadmg,  not  ap- 
pealable, 569. 

in  the  complaint  in  action  for  nuisance,  695. 

what  ayermenta  in  pleading  are  sniBcient  in  actions  concerning  real  prop- 
erty, 696. 
ALLOWANCE  of  interest,  404,  616. 

of  interest  on  legacies,  404. 

of  disbursements,  469, 498^ 
of  amount  ofco8t$  (§  30t),  603. 
addiHanal  (§  308),  612. 

mortgage  foreclosure  case,  613. 

application  for  extra  allowance,  when  and  how  made^  512. 

when  extra  allowance  will  be  directed,  613. 

can  be  allowed  only  on  recovery  of  judgment— when  allowed,  514. 

review  of  order  for  an  allowance,  514. 
per  eeniag^  bow  computed  (§  309),  514. 

can  be  allowed  only  on  recoyery  of  Judgment,  616. 

and  disallowance  of  motion  costs,  523. 

ao  order  granting  or  denying  an  extra  allowance  of  costs,  not  appealable. 
569. 

of  a  warrant  of  attachment,  664. 
AMENDMENTS,  authority  of  justice  of  peace  to  amend,  61.  64^  67. 

so  as  to  show  title  in  justice's  court,  61,  64,  65,  68. 

of  auswer  in  justice^s  court,  64,  67. 

when  justice's  court  bound  to  amend,  68. 

error  in  not  allowing  amendment  in  justice's  cour^  68. 

should  be  fairly  and  liberally  allowed  in  justice's  court,  67,  68. 

amendment  of  the  summons^  173. 

of  defects  in  complaint,  234. 

when  amended  complaint  demurred  to,  245. 

complaint  amended  after  default,  245. 

reply  to  amended  answer,  272. 

of  bill  of  particulars,  281. 
mistakes  in  plsading^  and  amendment  (Chap.  6,  TU,  6),  306. 
I  material  variances,  how  provided  for  (§  169),  307. 

the  fact  of  being  misled  must  be  proved,  307. 

applicable  to  cases  of  usury,  307. 

amendments  by  adding  new  parties,  307. 

powers  of  referees  to  allow  amendments,  307. 

variance  must  be  material,  308. 

amendment  changing  English  to  Qerman  language,  308. 

a  defence  must  be  averred,  if  proved,  308. 
of  course  (§  172),  310. 

what  considered  not  an  amendment,  310. 

when  amended  pleading  cannot  be  treated  as  a  nullity,  311. 

when  amended  pleading  may  be  treated  as  a  nullity,  311. 

amendment  under  an  order,  311. 

amendment  of  complaint  after  amended  answer,  331. 

amendments  of  course,  311. 
by  the  court  (§  173),  313. 

amendments  before  trial,  312. 

amendment  of  undertaking,  313. 

complaint,  313. 

striking  out  or  adding  parties,  314. 

after  judgment,  314. 

amendment  to  different  cause  of  action,  316. 

at  the  trial,  315. 

verdict,  316. 

appeal,  316. 

usury,  317. 

terms  and  costs^  on  atnendments,  318. 
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aflffr  drnnurrer  (§  174)  318. 

doea  not  apply  to  section  121,  318. 

relief  on  judgment,  318. 

an  extension  to  appeal  not  authorized,  318. 
no  error  or  defect  to  be  regarded,  unless  it  affect  substantial  rights  (§  176),  319. 

complaint,  319. 

entiUing  of  the  court,  319. 

entitling  an  affidavit,  319. 

of  verdict,  403. 

of  recitals  in  a  sheriff's  deed,  456. 

costs,  where  juror  withdrawn  and  complaint  amended,  606. 

of  notice  of  appeal,  when  allowed,  644. 

effect  of  the  amendment  of  the  Code  (1857)  on  prior  proceedings,  550. 

of  the  entiy  of  judgment,  661. 

amended  return  to  be  filed,  before  cause  put  on  the  calendar,  585. 

exceptions  must  appear  by  original  or  amended  return,  586. 

objections  to  complaint  and  amendment  justices'  courts,  691. 

of  insufficient  statements  on  confession  of  judgment,  609. 

application  for  leave  to  amend  summons,  671. 

of  boDd  of  guardian  ad  liteTn^  in  partition,  *691. 
ANSWER.    Answers  of  title  to  real  property  (§  55),  59,  64. 

See  Justice^  Courts. 

what  it  may  contain,  justice's  court,  67. 

amendment— justice's  court,  67. 

in  abatement — justice's  court,  67. 

variance — ^in  justice's  court,  67. 

notice  in — ^in  justiM's  court,  67. 

on  the  merits — in  justice's  court,  67. 

of  statute  of  limitations,  injustices'  courts,  78. 

in  marine  court,  to  be  in  writing,  82. 

when  judgment  may  be  entered  for  want  of  answer,  178. 

when  time  to  answer  begins  to  run,  190. 
defendani  to  demur  or  answer  (g  143),  236. 

See  Demurrer, 
what  to  contain  (%  149),  248. 

general  and  specific  denial  both,  when  not  allowed,  248. 

hypothetical  or  alternative  form  of  answering,  248. 

a  general  denial,  248. 

a  specific  denial,  249. 

on  information  and  belief  249. 

sufficient  and  insufficient  denials,  261. 

libel  and  slander,  253. 

new  matter,  253. 

usury,  253. 

ejectment,  254. 

voluntary  payment  under  section  293,  254. 

promissory  note,  254. 

defence  occurring  pending  the  action,  255. 

lender,  255. 

mortgage  forecloiuref  256. 

party  in  interest,  256. 

in  partition,  256. 

fraud,  257. 

partial  defence,  257. 

service  of  answer,  257. 

for  work,  labor  and  materials,  268. 

assault  and  battery,  258. 

prayer  for  relief,  258. 
may  tet  forth  as  many  grounds  of  defence  as  exist  (§  160),  258. 

counter  claim,  may  be  either  legal  or  equitable,  268. 

must  exist  as  a  cross  demand  against  plaintiff,  259. 
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must  be  against  plaintiff  on  record,  not  against  an  assigiiee,  259. 

breach  of  warranty,  claiming  to  recoup,  260. 

by  several  defendants,  260. 

difference  between  counter  claim  and  set-ofi^  260. 

to  an  action  for  goods  sold  and  on  promissory  notes,  261. 

in  an  action  for  a  tort,  261. 

defendant  may  elect  as  to  counter  claim  or  an  action,  261. 

in  an  action  for  rent,  262. 

statute  of  limitations  against  counter  claims,  262. 

several  defences  and  counter  claims,  262. 

must  be  distinct  and  affirmative  defences,  not  mere  denials,  263. 

inconsistent  defences,  263. 

slander,  264. 
demurrer  as  to  some  causes  of  action,  and  answer  as  to  others  (§  151}  265. 

where  answer  and  demurrer  served  together,  250. 

issues  of  law  and  fact,  both  must  be  disposed  of  before  judgment  fa 
costs,  265. 

when  plaintiff  cannot  demur  and  reply  to  answer,  265. 

where  two  causes  of  action  improperly  united,  265. 

a  defendant  cannot  demur  and  answer  to  the  same  matter,  266. 

when  answer  may  be  used  as  demurrer,  266. 
sham  defenses  to  be  stricken  out  (§  152),  266. 

what  constitutes  a  sham  defence,  266. 

when  may  be  stricken  out  on  motion,  267. 

results  of  the  authorities  upon  this  question,  268. 

irrelevant  answers,  261. 
when  defendani  may  move  for  judgment  upon  an  answer  (§  154),  278. 

judgment  for  want  of  a  reply,  273. 

interpretation  of  section  154,  273. 

reply  to  matter  as  a  defence  other  than  a  set-off,  273. 

complaint  must  be  verified  to  require  a  verified  answer,  275. 
in  libel  and  slander  (§  165),  297. 

justification,  297. 

mitigating  circumstances,  298. 

when  verdict  aids  defects,  299. 
in  actions  to  recover  property  distrained  for  damage,  answer  need  not  set  fivth 
title  (§  166),  299. 

effect  of  not  answering  allegations  of  fact,  305. 

a  defence  must  be  averred,  if  proved,  308. 
suppleTnental  complaint,  answer  and  reply  (§  177),  320. 

supplemental  complaint,  320. 

supplemental  answer,  320. 

where  answer  admits  part  of  plaintiff's  claim,  382. 
judgment  on  failure  of  defendant  to  answer  (§  246),  383. 

insufficient  answer  to  authorize  judgment,  385. 

failure  to  answer  or  demur,  385. 

judgment  against  one  of  several  defendants  and  joint  defendants,  3S6. 

where  application  for  judgment  is  to  be  made,  and  when  notice  is  to  w 
given,  385. 

proof  of  demand  and  clerk's  report  of  damage^  387. 

when  damages  assessed  by  a  sheriff's  jury,  387. 

proof  of  clsdm,  where  service  by  publication,  387. 
judgment  on  frivolous  demurrer,  answer  or  reply  (g  247),  388. 

powers  of  a  judge  at  chambers  to  allow  conditional  order,  388. 

what  is  a  frivolous  pleading,  388. 

difference  between  a  sham  and^  frivolous  pleading,  389. 

effect  of  verification,  390. 

when  answer  deemed  frivolous,  391. 

when  answer  considered  not  fiivoloas,  391. 

when  demurrer  deemed  frivolous,  992. 

when  demurrer  deemed  not  to  be  frivolous,  392. 
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ANaWER— cou^inttctf. 

entry  of  jadgment,  and  appeal  tb6re(h)m,  392. 

costs  on  application  on  account  of  the  frivolousness  of  the  answer,  524. 

where  appearance  and  answers  bj  separate  attorneys,  plainilff  entitled  on 

settlement  to  one  bill  of  costs,  633. 
an  order  allowing  a  supplemental  answer  is  appealable,  566. 
order  for  judgment  on  account  of  the  firivolousness  of  the  answer,  674. 
8ee  Joiid  Ikbiora. 

power  of  county  judge  extending  time  to  answer,  663. 
APPEAL,  to  the  court  of  appeals,  7. 
when  an  apptal  lUa^  8. 

what  is  an  actual  determination,  8. 
final  decree  of  a  surrogate,  9. 
report  of  referee  in  nature  of  special  verdict,  9. 
when  to  an  exception  to  a  charge  generally,  9. 
contents  of  a  special  verdict,  9. 
a  final  order  in  a  special  proceeding,  9. 
an  order  vacating  a  judgment  on  confession,  9. 
when  exceptions  sufficient,  9. 

questions  of  fact  reviewed  in  case  commenced  before  the  Code,  10. 
a  final  order  upon  a  summaiy  application  after  judgment,  10. 
objections  waived  unless  made  at  the  trial,  10. 

when  all  the  facts  will  be  considered  on  a  special  verdict  or  otherwise,  10. 
vjken  appeal  does  not  lit^  11. 

a  decree  not  final  where  a  reference  to  be  had,  11. 

a  motion  to  set  aside  decree  or  judgment  for  irregularity  or  favor,  11. 

an  order  granting  or  refbsing  costs  in  equity,  11. 

to  review  judgment  must  be  bill  of  exceptions  or  special  verdict,  11. 

a  motion  to  compel  a  party  to  submit  to  examination,  12. 

an  interlocutory  order,  12. 

an  order  refusing  leave  to  file  exceptions,  1 2. 

an  order  setting  aside  decree  of  divorce  token  as  confessed,  12. 

upon  a  disputed  question  of  fitct,  12. 

an  order  setting  aside  an  answer  as  frivolous,  &C.,  12. 

a  decision  of  a  justice  at  special  term,  12. 

an  order  opening  biddings  at  a  sale  or  vacating  a  sale,  12. 

an  order  reversing  a  judgment  and  granting  a  new  trial,  12. 

an  order  directing  a  re-entry  of  judgment  to  save  an  appeal,  13. 

awarding  or  refusing  an  issue  at  law  or  granting  or  refusing  a  new  trial,  13. 

an  order  denying  motion  to  stay  proceedings  on  judgment,  or  extending 

time  to  appeal,  1 3. 
on  judgment  reversing  order  of  surrogate^  before  costs  taxed  and  roU 

filed,  13. 
jurisdiction  in  actions  commenced  in  justices*  courts,  13. 
where  record  does  not  show  an  appeal  to  the  court  below,  13. 
on  questions  of  fact  merely,  13. 
staying  trial  of  an  action,  13. 
order  in  partition,  14. 
only  such  part  as  is  appealed  from,  14. 
on  a  judgment  affirming  an  order  of  surrogate,  14. 
order  respecting  a  provisional  remedy,  14. 
bill  of  exceptions  on  matters  of  fact,  14. 
only  questions  of  law  by  exceptions  or  special  verdict,  14. 
questions  not  raised  before  referees,  14. 
on  report  of  commissioners  of  appraisal,  14. 
exceptions  must  be  separated  fVom  the  case,  16. 
exceptions  to  each  and  every  part  of  the  charge,  15. 
questions  of  law  only  can  be  reviewed  in  cases  commenced  since  the 

Code,  15. 
must  be  a  final  judgment,  15. 

requisites  of  case  and  exceptions  upon  trial  by  the  court,  16. 
requisites  of  case  and  exceptions  upon  trial  by  referees,  16. 
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questions  of  fact  in  an  equity  suit,  16. 

an  order  removing  cause  to  United  States  court,  16. 

may  reverse  as  to  one  and  not  as  to  the  other  defendant,  16. 

when  will  presume  appeal  to  the  court  below  was  taken,  16. 

settling  the  finding  of  feusts  bj  referees,  16. 

onlj  from  the  general  term  judgment  involving  the  merits^  17. 

an  appeal  from  marine  and  justices'  oourtSi  17. 

See  Court  of  Appeals  (§  12^  17. 

power  to  eiUarge  time  for  appealing,  26. 

general  term  (supreme  court)  is  al^  an  appellate  court,  28. 

jurisdictional  decisions,  power  of  judge  to  review  collaterally,  32. 

from  justices'  court — powers  of  county  judges,  37. 

See  CounUy  CowrU. 

return  on,  N.  Y.  district  courts,  108. 

to  be  taken  to  the  superior  court — ^N.  Y.  district  courts,  109. 

an  order  allowing  actions  to  be  continued  is  appealable,  157. 

amendment  mfter,  316, 

See  AmendmmUa. 

entry  of  judgment,  and  appeal  therefrom,  392. 

on  a  trial  by  a  judge  without  a  jury,  402. 

modes  of  proceeding  to  review  a  trial  by  jury,  the  court  and  by  referees,  406. 

cases  in  which  causes  tried  by  a  jury  may  be  taken  to  general  tenn  in 

first  instance,  407. 
verdict  subject  to  the  opinion  of  the  court,  408. 

when  judgment  appealed  from,  order  on  motion  for  new  trial  not  af- 
fected, 408. 
reversal  of  judgment  for  mistrial,  408. 
when  court  of  appeals  should  render  final  judgment,  409. 
when  to  obtain  a  review,  an  appeal  must  be  had  under  §  348,  411. 
judge  has  no  power  to  suspend  entry  of  judgment,  411. 
in  reference  to  exceptions  on  the  trial  and  report  of  referees,  411. 
what  is  necessary  for  the  purpose  of  reviewing  a  judgment,  where  tzisl  ii 

had  by  the  court  without  a  jury,  412. 
what  is  necessary  for  the  purpose  of  reviewing  a  judgment  entered  npoo 

the  report  of  referees,  412. 
to  authorize  a  review  in  court  of  appeals,  must  be  actual  detenmnation  bj 

general  term,  413. 
review  of  proceedings  and  reports  of  referees,  421. 
entry  of  judgment  on  report  of  referees,  423. 
heariog  before  same  or  a  new  referee,  423. 
appeals  to  the  general  term,  424. 
appeals  to  the  court  of  appeals,  426. 
judgment  from  which  an  appeal  may  be  taken,  437; 
security  for  costs  on  appeal,  491. 

costs  on  appeal,  afiBjrmed  as  to  one  of  two  defendants  and  reversed  as  to 
;  the  other,  493. 

costs  on  appeal,  when  in  discretion  of  the  court,  600. 
costs  on  appeal,  where  cause  transferred  from  county  court,  508. 
!  costs  on  appeal  in  one  action,  when  others  may  be  stayed,  (08. 

costs  on  appeal  from  surrogate  appointing  administrators,  530. 
coaU  on  review  of  a  decision  of  an  inferior  court  in  special  proceeding  @  318),  631. 

costs  on  appeal  from  surrogates*  decree,  531. 
of  appeals  in  civil  actions  (TU.  IIX  536. 
appeals  in  general  {Gh,\,TU,  11),  536. 
writs  of  error  abolished,  and  appeals  substituted  (§  323),  537. 
orders  made  out  of  courts  how  vacated  or  modified  (§  324),  537. 
ex  parte  orders  not  reviewable  by  another  judge,  537. 
where  motion  to  vacate  an  order  granted,  for  want  of  jurisdictiOQ  Doay  be 

made,  537. 
vacating  and  modlQring  ii]Uunction  orders,  537. 
vacating  an  order  improperly  made  by  a  judge  at  chambers,  537. 
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APFEAI^— continued. 

orders  to  show  cause,  538. 
w?u)  may  appeal  (§  326),  638. 
,:  former  practice  on  writs  of  error  does  not  apply,  638. 

:  'Where  party  dies  after  appeal  perfected,  538. 

application  to  dismiss  an  appeal  from  ui  order  of  surrogate,  538. 
u  non-payment  of  costs  a  bar  to  a  new  appeal,  539. 

appeals  from  orders  in  marine  court,  539. 
parties^  how  designated  on  appeal  (§  326),  539. 
appeaX^  how  made  (§  327),  539. 
t  notice  of  appeal  should  be  served  on  the  attorney  of  record,  539. 

(  when  notice  irregularly  serred,  539. 

where  undertaking  omitted  to  be  served  with  the  notice  of  appeal,  540. 
clerk  to  trofumii  papers  to  appellate  court  (g  328),  540. 
amendment  of  1868  to  this  section,  540. 
I  when  the  appeal  is  perfected,  640. 

deputy  clerk  may  sign  official  certificate,  640. 

slight  variance  of  copy  firom  original  will  not  avoid,  540.  « 

appeal  brought  same  day  judgment  roll  filed,  good,  541. 
appeal  from  circuit  court,  where  judgment  should  be  certified,  541. 
return  when  not  made  staictly  in  time,  541. 
J  when  return  considered  irr^ular,  541. 

intermediate  orders  affecting  the  judgment,  may  be  reviewed   on   appeal 
(§  329X  541. 
an  order  striking  out  part  of  defendant's  answer  appealable,  541. 
an  order  which  does  not  involve  the  merits,  542. 
judgment  on  appeal  {%  330),  543. 

where  final  judgment  is  given  for  appellant,  542. 
judgment  of  reversal  as  to  one  defendant  and  not  as  to  the  other,  542. 
when  new  judgment  should  not  be  entered,  543. 

only  such  parts  of  the  judgment   as  are  appealed  from  can   be  re- 
viewed, 543. 
set-off  of  judgment,  543. 
certain  appeals  to  be  within  two  years  (^  331),  643. 

power  of  the  court  as  to  the  extension  of  time  to  appeal,  543. 
when  amendment  allowed,  544. 

judgment  must  be  entered  before  appeal  can  be  taken,  544. 
appellant  may  coerce  judgment  roll  to  be  filed,  544. 
other  appeals  within  thirty  days  (§  332),  544. 

time  to  appeal  under  this  section  continues  without  limit  until  the  written 

notice  of  the  judgment  or  order  is  served,  544. 
order  must  be  entered  and  motion  papers  filed,  645. 
appeals  to  the  court  of  appeals  {C?l  2,  Tit.  11),  545. 
in  whai  cases^  (§  333),  546. 
when  an  appeal  lies^  546. 

in  oases  of  reference  under  a  decree,  when  report  has  been  confirmed,  146. 
when  payment  of  judgment  does  not  prevent  an  appeal,  546. 
improper  refhsal  to  grant  a  new  trial,  546. 
an  order  made  after  judgment,  546. 
on  a  surrogate's  decree,  546. 
exception  to  condusion  of  judge  on  the  trial,  546. 
when  an  appeal  does  not  lie,  546. 

a  general  exception  to  judge's  charge^  546. 
excessive  damages  and  weight  of  evidence,  547. 
an  objection  on  an  assignment,  that  the  debt  was  not  assignable,  547. 
review  of  a  cause  tried  by  the  court  alone,  547. 
»  on  decision  on  demurrer,  and  on  the  merits,  548. 

order  setting  aside  judgment  and  ezeoutioxi,  648. 
order  as  to  costs,  548. 
judgment  upon  report  of  referee,  548. 
new  trial  in  ejectment  under  the  statute^  549. 
evidence  upon  question  of  fraud,  649. 
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APPEAL— con/imied: 

leave  to  ap|K>aI  from  jadgment  of  oommoa  pleas  when  acdoa  comiaRiced 
in  an  Inferior  court,  549. 
misceUaneoM  questions  rfjuriscitctiOD  and  practioe,  549. 

writ  of  error  in  criminal  cMea,  549. 

effect  of  the  ameudment  of  che  Code  (185t)  on  prior  proceedings,  550. 

p^wer  of  Che  coart  to  euforco  stipalntion  between  parties,  550. 

dismiasal  of  appeal  for  want  of  a  return,  550. 

wUl  not  reverse  where  defect  merely  formal  and  technical,  550. 
oa  any  appeal,  securitj  most  bo  given  to  pay  costs  and  damage^  not  exceedinz 
$250— or  deposit  made,  nnless  waived  (§  334),  560. 

appeal  from  single  jadge  to  general  term,  551. 

undertaking  limited  to  ai&nnance  of  the  jad;;;ine&t,  65L 

solvency  of  sureties,  551. 

when  insufficient  to  stay  prooeedinga,  551. 

when  appeal  not  j9^  «e  a  stay,  551. 

when  the  lien  of  judgment  appealed  firom  not  divested,  551. 

when  a  subsequent  jadgment  does  not  meige  a  former  jud^^ent,  551. 
ony'lgmeni  for  money,  security  to  stay  execution  (§  335),  552. 

undertaking  where  different  amounts  recovered,  included  in  one  record.  552. 

undertakinfc  must  agree  to  pay  costs  as  well  as  damages,  552. 
if  judgment  be  to  deliver  documents,  they  must  be  deposited  (§  336),  552. 
{f  to  exectUs  conveyance,  it  must  be  deposited  (§  337),  553. 
aecurily  where  ju'igmont  is  to  deliver  property,  for  a  sole  of  mortgr^ged  prtro'ses 
(§  338),  553. 

undertaking  under  §  334  sufficient  for  appeal,  553. 

sureties  liable  if  appeal  prosecuted  by  one  of  several  appellants^  553. 
stay  of  proceedings  npoa  security  grlven  (§  339),  554. 

when  an  appeal  is  peifected,  554. 

on  appeal  by  executors  and  administrators,  554, 

appeal  does  not  per  se  supersede  an  execution,  554 
undeitafcings  may  be  in  one  instrument  or  several  (§  340),  664. 

an  undertaking  may  bo  filed  nunc  pro  tunc,  555. 

by  an  agent  of  a  foreign  government,  555. 

a  stay  may  be  ordered  where  no  undertaking  has  been  filed,  655. 

a  stay  is  not  effected  unless  a  copy  of  the  undertaking  is  served  with  the 
notice  of  appeal,  555. 

action  upon  undertaking,  after  forfeiture,  655. 

appellant  not  responsible  for  solvency  of  sureties,  566. 
serurity  to  he  approved,  and  to  justify  (g  341),  555. 

service  by  mail  must  be  ten  days,  556. 

exception  to  sureties  may  be  made  within  ten  days  after  andcrtakind; 
fileil,  556. 

sureties  on  writs  of  error,  666. 
perishable  property  may  be  sold  notwithstanding  appeal  (§  342),  556. 

when  sb^^riff  will  bo  authorized  to  sell  perishable  property,  556. 
widericJcing  must  be  filed  (§  343),  557. 

must  be  filed  niul  served  wiih  tho  notice  of  appeal,  not  afterwards,  557. 
to  the  supreme  court  from  an  inferior  court  {CK  3,  Tit  11),  657. 
in  w?iat  cases  (§  341),  567. 

jurisdiction  of  supreme  court  as  to  cases  arising  in  justices*  courts^  557. 

when  appeal  founded  on  some  irregularity  not  contained  in  proceediogs 
before  the  justice,  558. 

when  justice's  judgment  should  be  reversed,  558. 

when  notice  of  appeal  from  judgment  does  not  state  all  the  grounds  of  Qp* 
peal,  county  court  mast  affirm  judgment,  658. 
sec^irity  must  be  given  as  upon  appeals  to  tho  court  of  appeals  (§  345),  559.  • 

liability  of  sureties,  559. 

residence  of  tho  sureties,  659. 
appeal  where  heard  (§  346),  559. 

appeals  from  justices'  judgments  transferred  to  supreme  court  by  the  county 
court,  by  incapacity  of  county  judge  to  hear  them,  669. 
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APPEAL— conimtted. 

appeal  from  a  decision  mder  the  plank  road  aot  of  1861,  660. 

appeal  from  a  surrogate's  decisioDf  660. 

date  of  the  issue  on  appeal,  660. 
judgment  on  appeal  where  entered,  and  docketed  (§  34t),  660. 

on  appeals  firom  the  circuit  court,  660. 

entering  new  judgment,  660. 

may  reverse  as  to  one  defendant  and  affirm  as  to  another,  661. 

assessment  of  damages  on  default  in  answering,  661. 

amendment  of  the  entrj  of  judgment,  661. 

judgment  on  order  denying  a  motion  for  a  new  trial,  661. 
in  the  supreme  couriy  and  the  superior  court  and  court  of  common  pleas  of  the 

city  of  New- York,  from  a  single  judge  to  the  general  term  {Ch.  4,  Tit.  11), 
661. 
appeals  from  circuits  and  special  terms  to  same  courts  in  general  term — security 
on  appeal  (§  348),  661. 

a  judgment  from  which  an  appeal  may  be  taken,  662. 

the  appeal  does  not  operate  per  se  as  a  stay  of  proceedings,  662. 

appeal  from  an  order  on  demurrer,  662. 

a  stay  of  proceedings,  how  obtained,  662. 

power  of  a  county  judge,  663. 

what  the  undertaking  should  provide  in  case  of  a  stay,  663. 

cases  at  the  circuit  which  can  be  reviewed  at  general  term  before  judg- 
ment, 663k 

appeal  by  the  people,  no  security  required,  564. 
orders  by  a  siiigle  judge  may  be  appealed  from  in  certain  cases  (g  349),  664. 

appeals  in  special  proceedings,  664. 

appraisal  of  lands  taken  for  a  railrocMl,  666. 

mzmdamus,  665. 

appealable  orders,  as  settled  in  the  second  district,  666. 
orders  from  which  appeals  may  be  taken,  666. 

an  order  in  an  action  contmued  under  §  121,  666. 

an  order  denying  motion  to  surrender  bail,  666. 

an  order  denying  a  motion  to  set  aside  service  of  summons,  666. 

an  order  striking  out  a  portion  of  a  pleading,  666. 

an  order  denying  a  new  trial  on  newly  discovered  evidence,  666. 

an  order  directing  the  payment  of  money  out  of  court,  666.    . 

an  order  denying  a  motion  to  set  aside  a  judgment, -£66. 

an  order  allowing  a  supplemental  answer,  666. 

an  order  referring  a  eause  i^ot  referable  by  statute,  666. 

an  order  in  supplementary  proceedings,  666. 

an  order  of  reference  to  ascertain  damages  in  an  action,  666. 

an  order  denying  motion  for  examination  of  adverse  party,  667. 

an  order  that  plaintiff  pay  costs  in  an  action,  667. 

an  order  allowing  an  attachment,  567. 

an  order  allowing  costs,  where  titie  to  real  property  comes  in  question,  567. 

an  order  refusing  an  attachment  against  a  witness^  667. 
orders  from  which  appeals  do  not  lie,  667. 

an  appeal  will  not  lie  until  order  entered  and  motion  papers  filed,  667. 

appeal  from  an  order  by  consent  without  any  papers,  not  allowed,  667. 

an  appeal  will  not  lie  firom  a  mere  opinion  of  the  cotut,  667. 

order  to  remove  a  referee  after  trial,  667.   - 

order  giving  time  to  make  a  motion  and  staying  proceedings,  567. 

motions  and  orders  made  at  the  circuit,  668. 

order  opening  a  default  and  permitiing  a  defence,  668. 

order  in  proceedings  for  opening  and  extending  streets  in  the  city  of  New- 
York,  668. 

final  decision  of  a  trial  by  the  court,  except  ordering  a  reference  to  take 
an  account,  668. 

e»  parte  orders,  568. 

order  refusing  to  strike  out  immaterial  averments  in  a  pleading,  669. 
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order  hj  a  county  Judge  in  stqpplementary  prooeedingSr  569. 

order  granting  a  new  trial  and  aasenment  under  pla^  road  act,  569. 

order  grantiog  temporary  alimony,  569. 

order  of  reference,  669. 

order  denjring  motion  to  enter  "  secured  on  appeal "  on  the  docket  of  judg- 
ment, 569. 

order  granting  or  denying  on  extra  allowance  of  coats,  669. 

eosts  of  a  motion,  569. 

sustaining  or  overruling  demurrers,  570. 

when  may  an  order  made  at  special  tenn  be  laid  to   "inyolve  the 
merits?"  571. 

what  may  be  understood  by  a  substantial  right,  671. 

when  order  does  or  does  not  determine  the  action,  571. 

stay  of  proceedings  and  security  on  appeal,  572. 

costs  on  review  of  special  term  orders,  573. 
ordfrs  at  chambers  to  be  entered  before  appeal  (§  S50),  674. 

ex  parte  orders,  574. 

orders  made  upon  notice,  574. 

for  judgment  on  account  of  the  frivolouaness  of  the  answer,  674. 
to  the  court  of  common  pleas  for  the  city  and  county  of  New- York,  or  to  a  comitT 

court,  from  an  inferior  court  {G?i.  5,  TU.  11),  575. 
existing  laws  repealed  and  this  chapter  substituted  (§  361),  575. 
l/y  what  cottf^  judgments  to  be  reviewed  (g  351),  576, 

appellate  juriisKiictioD  of  county  court,  576. 

appeals  in  cases  arising  in  justices'  courts  in  Buifido  and  Brie  county,  577. 

reversal  of  justices'  judgment  on  appeal  by  defiuilt,  577. 

when  affidavits  received  on  appeal,  577. 

appeals  from  the  marine  court,  N.  Y.,  577. 

irregularity  in  proceedings  in  the  marine  court,  N.  Y.,  577. 

marine  and  district  courts  when  not  considered  justices'  courts,  578. 

relief  on  the  ground  of  surprise,  578. 

objection  to  notice  of  appeal  ftom  marine  court,  578. 

concurrent  jurisdiction,  578. 

points  to  be  furnished  on  appeal,  578. 
apptUant  to  make  affidavit  (§  353),  579. 

service  of  notice  of  appeal  after  time  limited  by  statute,  579. 

when  notice  of  appeal  cannot  be  served  upon  an  attorney,  579. 

notice  of  appeal  may  be  served  immediately  on  rendering  judgment,  v?9. 

effect  of  not  stating  grounds  of  appe^  in  the  notice,  579. 

service  of  notice  of  appeal  on  clerk  marine  court,  580. 

motion  to  dismiss  appeal  must  be  made  at  special  term,  580. 

insufficiency  of  notice  of  appeal,  580. 

copy  affidavit  and  notice  of  appeal  to  be  served — and  undertaking  to  be 
given  (§  354),  580. 

what  the  undertaking  under  this  section  comprehends,  583. 

costs  of  return  may  be  paid  to  the  cleric,  582. 

service  of  notice  of  appeal  on  respondent,  582. 

when  and  how  appeal  must  be  perfected,  583. 
securHy  to  stay  execution  (§  355),  583. 
form  of  undo'iaMng,  (§  356),  583. 
execution^  how  stayed  (§  357),  583. 

the  required  undertaking  must  be  given  to  operate  as  a  stay,  684. 

when  proceedings  stayed,  but  levy  not  discharged,  584. 

extension  of  time  to  give  a  new  undertaking,  584. 
in  case  of  death  of  justice,  undertaking  to  be  filed  (§  358),  584. 
service  of  notice  of  appeal  in  absence  of  justice  (§  359),  584. 
reh^m,  when  and  how  made  and  compelled  (§  360),  584. 

appeal  maybe  dismissed  unless  fees  paid,  584. 

what  the  return  should  state,  585. 

when  further  return  required,  585. 

rule  in  N.  Y.  common  pleas  as  to  a  return,  585. 
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hcno  made  if  justice  be  out  of  ofQce  (§  361),  586. 
further  return  may  be  ordered  (§  362),  685. 

on  appeals  whore  countj  court  has  not  jorlsdictionf  585. 

amended  return  to  be  filed  before  cause  put  on  calendar,  685. 

exceptions  must  appear  hy  original  or  amended  return,  586. 

the  notice  of  appeal  must  contain  the  errors  relied  on,  586. 
ifjwtiu  he  dead,  insane  or  absent  from  state,  witnesses  to  be  examined — if  in 
another  countj,  return  may  be  compelled  (§  363),  586. 

where  justice  removes  from  the  state  before  return  made,  586. 

where  justice  has  gone  out  of  office,  687. 
hearing  upon  reltfrri^-dismissing  appeal  if  not  brought  on  (§  364)  58*7. 

if  respondent  does  not  appear,  judgment  of  reversal  by  default,  587. 

appeals  from  justices'  courts  transferred  by  county  court  to  supremo 
court,  687. 
to  he  heard  on  original  papers  (§  365),  587. 

appeals  from  justices*  courts  transferred  by  county  court  to  supreme 
court,  687. 
judgment^  how  given  (§  366),  587. 

mere  questions  of  fact  cannot  be  reviewed,  588. 

cannot  affirm  in  part  and  reverse  in  part  judgment  for  entire  damages,  580. 

appellate  court  is  restricted  to  4he  issues  of  law  framed  in  the  court  be- 
low, 589. 

g^at  latitude  is  allowed  in  pleadings  in  justices'  courts,  589. 

matters  of  discretion  which  may  constitute  error,  5S0. 

correcting  mistakes,  590. 

newly  discovered  evidence,  or  surprise,  590. 

judgment  below  not  to  be  disturbed  for  technical  defects,  where  substan- 
tial justice  has  been  done,  590. 

objection  to  complaint  and  amendment,  591. 

when  objections  waived  by  pleading  to  the  merits,  691.  | 

variance  between  pleadings  and  proofs,  591.  i 

matters  which  might  have  been  a  defence  if  objected  to,  when  not  con-  | 

sidered  on  appeal,  592. 

matters  sufficient  to  authorize  a  reversal  of  judgment,  592. 

issuing,  service,  and  regularity  of  process,  693. 

adjournment,  593. 

non-suit,  694. 

exceptions  to  non-suit,  594. 

judgment  by  default,  594. . 

manifest  injustice  must  bo  shown,  to  open  a  default,  595. 

cases  submitted  on  appeal,  696. 

appellate  court  may  appoint  a  guardian  ad  littfm^  696. 

title  to  real  estate  by  the  pleadings,  596. 

want  of  jurisdiction  by  reason  of  non-residence,  596.  | 

appearance  by  attorney,  596. 
judgment  roU  on  appeal  (§  367),  597. 
co$ta  of  appeal^  how  awarded  (§  368),  597. 

reversal  of  judgment  for  error  in  fact,  597. 

plaintiflTs  costs  on  affirmance  of  an  order  denying  a  new  trial  after  judg- 
ment entered,  597. 

coUection  of  costs  of  appeal  simply,  597. 

affirmance  of  judgment,  597. 

reversal  of  judgment,  598. 

an  opinion  of  tiio  court  on  a  question  of  costs,  not  appealable,  59S. 

costs  on  reversal  of  orders  on  demurrers,  with  leave  to  answer  on  payment 
of  costs,  598. 

costs  on  conditional  reversal  of  judgment  for  possession  of  personal  prop- 
erty, 599. 

on  appeal  fVom  a  surrogate's  decree,  599. 
ordering  restUuiion  (§  369),  599. 

after  appeal  a  motion  for  restitution  should  be  made,  599. 
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where  defendant  paid  the  jadgment  without  oosts  of  a  pending  appeal,  599. 
on  settlement  of  judgment  without  pajment  of  attomey's  coatA,  €00. 
sr.fvig  off  cottM  and  recovery  (g  370),  600. 

set-off  of  costs  on  an  offer  of  judgment,  600. 
tue  cof>ts  on  appeal  (§371),  600. 

when  neither  party  idlowed  costs  on  rerersal,  600. 

where  appeal  from  justice's  judgment  transferred  by  county  court  directly 

to  supreme  court,  600. 
;-.  Irrntni  in  controversy  without  action,  may  be  enforced  or  appealed  from  at  in 

an  action  (§  S74),  602. 
application  fur  taxation  of  costs  on  appeal  from  a  surrogate's  order.  654. 
motion  to  dismiss  appeal  from  an  order  granted  at  special  term,  654. 
motions  and  appeals  when  to  have  preference,  660. 
staying  proceedings  on  appeal  ftom  judgment  on  report  of  referees,  661. 
no  appeal  lies  from  order  of  county  judge  granting  attachment,  662. 
service  of  notice  of  appeal  to  eommon  pleas,  668. 
service  of  notice  of  appeal  on  a  clerk  by  mail,  669. 
double  time  of  service,  applicable  to  notices  of  appeal,  670. 
Fervice  of  notice  of  appeal,  672. 

bow  judgments  in  actions  by  attorney-general  reviewed,  684. 
in  existing  suits  (prior  to  the  (Tode),  702,  703. 
prix^edings  by  rehearing  abrogated,  703. 
when  court  of  appeals  may  review  on  questions  of  fact  or  of  law — existing 

suits,  703. 
from  surrogate's  court,  not  affected  by  the  Code,  708. 
APPEARANCE,  jurisdiction  of  superior  court  N.  Y.  by,  44. 

wlien  cures  defect  in  summons  and  service  in  justices'  courts,  51. 
default  to  appear  in  justices*  courts  does  not  admit  plaintiff's  claim,  6S. 
sufficient  evidence  of  claim  in  a  justice's  court,  where  defendant  does  sot 

appear,  69. 
when  appearance  and  answer  do  not  confess  cause  of  action,  69. 
after  judgment,  justice  no  jurisdiction  to  allow  appearance,  69. 
and  adjoummeot,  generally,  in  justices'  courts,  73. 
on  attacliment  in  justices'  courts,  75. 
of  justice  of  the  peace  at  the  hour  appointed,  76. 
time  for  Bervice  of  summons,  return  and  appearance  in  N.  Y.  district 

courts,  88. 
failure  of  plaintiff,  in  N.  Y.  district  courts,  97. 
when  defendant  &Us  to  appear,  N.  Y.  district  courts,  102. 
when  a  waiver  of  defect  in  summons,  173. 
general  appearanee  equivalent  to  personal  service,  19L 
when  general  appearance  not  a  waiver  of  irregularity  in  the  procsaa^  192. 
appearance  of  a  state  or  a  sovereign,  192. 
a  waiver  of  irregularity  in  affidavit  on  claim  and  delivery,  343. 
costs  when  several  defendants  appear  by  the  same  attorney,  499. 
costs  where  adverse  parties  appear  by  different  attorneys,  507. 
where  appearanee  and  answers  by  separata  attorneys,  plaintifiis  entitled  oo 

settlement  to  one  bill  of  costs,  633. 
by  attorney,  justices'  courts,  596. 
general  appearanee  before  service  of  complaint,  671. 
voluntary  appearance,  672. 
b^vice  where  party  appears  by  attorney  (g  417),  672. 
service  of  notice  of  appeal,  672. 
where  the  attorney  removes  from  the  state,  672. 
service  of  injunction,  672. 
ARREST  AND  BAIL,  warrant  for,  when  may  issue,  N.  Y.  district  courts,  90. 
when  auctioneer  may  be  arrested,  91. 
representations  amounting  to  fraud  in  buying  goods,  91. 
what  acts  amount  to  a  fiduciary  character,  91. 
of  females,  91. 
of  copartners^  92. 
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'^     ca«ds  where  defendant  not  liable  to  arrest — fidnciarj  capacity,  92. 

in  cases  of  assignment  made  for  the  benefit  of  creditors,  92. 

proceedings  on  arrest^  in  N.  Y.  district  courts,  92. 

notice  of  arrest,  In  N.  Y.  district  courts,  92. 

defendant  must  be  kept  in  custody,  N.  Y.  district  courts,  92. 

adjournment  on,  N.  Y.  district  courts,  96. 

judgment,  when  arrest  may  be  made,  N.  Y.  district  courts,  103. 

no  provision  for  inquiring  into  facts  subsequent  to  judgment,  103. 

proceedings  on  execution  for  arrest,  N.  Y.  district  courts,  105. 

when  arrest  and  sale  on  execution  may  be  made,  N.  Y.  district  courts,  105. 
arrest  and  baU  {Oh.  1,  TU.  7),  321. 
no  person  to  be  arrested  except  as  prescribed  by  this  act  (§  178),  322. 

ne  exeat,  322. 
cases  in  which  defendant  may  be  arrested  (§  179),  322. 

in  actions  not  on  contract,  323. 

in  actions  against  persons  acting  as  public  officers,  brokers.  &c.,  324. 

what  constitutes  non-residence,  325. 

who  are  public  officers,  325. 

in  actions  to  recover  personal  property  detained  from  sheriff,  326. 

in  case  of  fraud,  326. 

in  case  of  removing  property,  328. 

when  a  female  may  be  arrested,  328. 

causes  of  arrest  generally,  328. 
order  for  arrest,  by  whom  made  (§  180),  329. 

jurisdiction  by  local  county  officer,  329. 

marine  court,  New- York,  329. 
affidavit  to  obtain  order  of  arrest  (§  181),  329. 

sufficiency  of  affidavit,  330. 
security  by  plaintiff  before  order  for  arrest  (§  182),  331. 

execution  of  undertaking,  331. 

order  when  made,  and  its  form  (§  183),  331. 

judgment  under  this  section  must  be  final,  332. 
affidavit  and  order  to  be  delivered  to  sheriff,  and  copy  to  defendants  (§  184),  332. 

this  provision  directory,  332. 
arrests,  how  made,  (§  185),  332. 

defendant  to  be  discharged  on  bail  or  deposit  (§  186),  332. 
bail,  how  given  (§  187),  332. 
surrender  of  defendant  (§§  188,  189),  332. 

liability  of  sureties,  333. 

when  excepted  bail  may  surrender,  333. 
hail,  how  proceeded  against  (§  190),  333. 
bail,  how  exonerated  (§  191,)  333. 

discretion  of  court  to  exonerate  after  twenty  days,  334. 
delivery  of  undertaking  to  plaintiff  and  its  acceptance  or  rejection  (§  192),  334. 
notice  of  justification — new  undertaking  if  other  bail  (§  193),  334. 
qualification  of  bail  (§  194),  334. 

an  attorney  is  disqualified  from  becoming  bail,  334. 
jualificaiion  of  be^Q,  (§  195),  335. 

where  to  justify,  336. 
ediowance  of  baU  (§  196),  335. 

where  one  surety  becomes  insolvent,  335. 
deposit  of  money  with  sheriff  (§  197),  335. 
payment  of  money  into  court  by  sheriff  (§  198),  335. 
substituting  hail  for  deposit  (§  199),  335. 
money  deposited,  how  applied  or  disposed  of  (§  200),  336. 
sheriff  when  liable  as  bail;  and  his  discharge  from  liability  (§  201),  336. 

where  sheriff  becomes  liable,  336. 
proceedings  on  judgment  against  sheriff  (§  202),  336. 
hail  lidbU  to  sheriff  (§  203),  337. 
mation  to  vaccUe  order  of  arrest  or  reduce  bail,  (§  204),  337. 

how  motion  to  vacate  arrest  made,  337. 
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motion,  after  justification  of  bail,  337. 
af^davita  on  motion  (§  205),  337. 

when  defendant  may  move  to  racato  arrest,  337. 

when  appearance,  a  waiver  of  privilege,  338. 

where  sufficient  cause  of  action  exists,  338. 

when  defendant  not  estopped  from  questioning  right,  338. 

motion  to  vacate  arrest  is  a  partial  trial,  338. 

where  arrest  has  been  made  through  fraud  and  decttt,  S39. 

conditional  discharge  in  discretion  of  the  court,  339. 

when  plaintiff  must  elect  between  arrest  and  poasesuon  of  property,  341. 
exfcution  against  the  person,  in  what  cases,  and  when  (§  288),  445. 

complaint  orrecord  need  not  show  defendants  liability  to  arrest  445. 

when  and  how  execution  against  person  may  be  issued,  445. 

when  leave  of  the  court  not  necessary,  446. 

insufficient  statement  in  affidavit  to  procure  order  of  arrest,  446. 

when  plaintiff  liable  to  execution  against  his  person  for  costs,  446. 

when  plaintiff  roust  charge  defendant  in  execution.  447. 

entitling  an  affidavit  in  a  suit  for  an  order  of  arrest,  665. 
rr.i^iplaint  and  arrest  of  defendants  in  action  for  usurping  an  office  (§  435X  683. 
^\Kjineixi  in  such  action  (§  436),  684. 

when  judgment  for  ouster  and  for  costs  only  can  be  given,  684. 

AS'^AULT  AND  BATTERY,  jurisdiction  of  county  courts  in  reference  to,  39. 
complaint  in,  210. 
answer  in  actions  of,  258. 

irrelevant  and  redundant  matter  in  pleadings  in,  285. 
examination  of  parties  in  action  for  a  joint  aasault,  630. 

Ai?»SESSMBNT8,  of  damages  by  a  sherirs  jury  not  a  triai  508. 
of  damages  on  default  in  answering,  561. 
8ee  Damages. 
serving  notice  of)  when  unnecessary,  670. 

ASSIGNMENT,  made  for  benefit  of  creditors,  when  assignor  not  liable  to  arrest,  92. 
of  choses  in  aetiariy  134. 

claim  to  damages  for  wrongful  conversion  of  personal  property  is  assigns* 
ble,  134. 

choses  in  action,  when  not  assignable,  134 

money  paid  on  a  bet  or  wager  not  assignable,  134. 

actions  against  common  carriers  not  assignable,  134. 

demands  having  no  actual  existence,  but  in  expectancy  only,  may  be  as- 
signed, 134. 

action  for  deceit  not  assignable,  135. 

action  under  statutes  1847-9,  for  penalty  in  causing  death,  assignable,  135. 

causes  of  action  arising  upon  tort,  when  assignable,  185. 

claim  for  unliquidated  damages  for  breach  of  contract,  may  be  aaaigned,  135. 

policies  of  life  insurance  are  assignable,  135. 

Tniscellaneous  causes  of  action  assignable,  and  not  assignable,  136. 
iiiaT.ner  of  making  assignments  of  choses  in  action,  kc.^  and  what  passes,  136. 

delivery  for  good  consideration  is  valid  as  an  assignment,  136. 

assignments  of  judgments,  bonds,  covenants,  mortgages,  &c.,  136. 

equitable  assignments,  137. 

no  formality  in  assigning  choses  in  action  required,  137. 

an  assigpiment  of  part  of  claims  allowed,  137. 
alignment  of  a  thing  in  action  not  to  prejudice  (g  113),  137. 

liquidated  demand  must  be  due  in  order  to  set  it  off  as  a  defence.  137. 

action  on  chose  in  action  not  negotiable,  138. 

party  in  interest,  when  hable  for  costs,  138. 

warranty  of  assignment,  138. 

evidence  of  admissions  of  assignor,  138. 

of  action  pendente  lite,  156. 

right  of  action  for  conversion  of  personal  property  assignable,  341. 

of  real  and  personal  property  to  a  receiver — ^when  title  vests,  376. 
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See  Beceivers,    See  Provisional  Remedisa, 

of  property  hy  Judgment  debtor,  in  supplementary  proceedings,  481. 

See  Supplemeniary  Proceedings. 

an  objection,  on  assignment  that  the  debt  was  not  assignable,  is  not 

appealable,  647. 
See  Parties, 
See  Witnesses, 
See  EoMminaikm, 
ASSIGNEE,  in  trust  to  pay  certain  creditors  of  assignor,  may  sue  in  his  own 
f.  name,  139. 

See  AssigwFMfnis. 

costs  in  an  action  by  a  general  assignee,  for  benefit  of  creditors,  527. 
costs  against  assignee  of  canse  of  action,  after  action  commenced  (§  321),  532. 
provisions  under  the  Revised  Statutes,  532. 
when  party  not  of  record  liable  for  costs,  533. 

action  by  assignee  for  benefit  of  creditors,  examination  of  witnesses,  598. 
*  action  brought  by  assignee  under  agreement  to  pay  proceeds  to  assignor, 

examination  of  witnesses,  635. 
ASSIGNOR,  notice  of  examination,  applicable  to  justices^  courts,  72. 
'  when  not  liable  to  arrest  for  alleged  fraudulent  assignment,  92. 

assignment  of  chases  in  actiont  136. 

manner  of  making  assignments  of  choses  in  action,  &c.,'and  what  passes,  136 
I  See  AssignmerU. 

evidence  of  admis.sion  of  assignor,  138. 

assignee,  in  trust  to  pay  certain  OToditors  of  assignor,  may  sue  in  his  own 

name,  139. 
action  by  assignee  for  benefit  of  creditors,  examination  of  witnesses,  634. 
action  brought  by  assignee,  under  agreement  to  pay  proceeds  to  assignor, 
examination  of  witnesses,  635. 
assignor  of  a  chose  ip  action — examination  of  witnesses,  637. 
transfer  of  a  promissory  note  by  delivery,  637. 
contra,  637. 
^  where  defence  is  discharge  in  bankruptcy,  or  statute  of  limitations,  638. 

grantor  of  real  estate,  when  not  an  assignor  of  rents,  638. 
f  vendor  of  personal  property  when  not  an  assignor,  638. 

when  a  re-delivery 'operates  as  an  equitable  re-assignment,  638. 
examination  of  parties  on  a  mortgage  foreclosure,  638. 
examination  not  to  be  restricted  to  cases  of  voluntary  assignor,  638. 
where  assignor  assigns  for  the  purpose  of  becoming  a  witness,  639. 
'  action  against  one  of  two  joint  debtors,  639. 

exavninaiion  of  adverse  party  on  his  own  behalf  to  the  same  matter,  639. 
in  answer  to  assignor  of  a  promissory  note,  639. 
t  testimony  of  adverse  party  confined  to  same  matter  as  Ijestimony  of  as- 

signor, 639. 
;  when  piurty  may  be  rejected  as  a  witness  without  being  sworn,  640. 

examination  of  husband  and  wife  as  witnesses,  641. 
notice  of  examination  of  assignor  is  necessaiy  only  as  against  assignee, 

executor  or  administrator,  641. 
notice  of  examination  of  assignor  applies  to  justices'  and  marine  court,  642. 
to  what  cases  §  399  applies,  642. 
ASSOCIATIONS,  joint  stock,  actions  on  judgments  against,  116. 
joint  actions  by  and  against^  152. 
complaint  against,  231. 
See  AttachmaUs. 

against  municipal  and  stock  corporations,  examination  of  witnesses,  631, 
635. 
ATTACHMENTS,  jurisdiction  of  superior  court,  N.  Y.,  in  reference  to,  43. 
appearance  in  justices'  courts  on  attachment,  75. 
by  fictitious  name,  in  N.  Y.  district  courts,  88. 

application  of  former  attachment  laws  relating  to  justices'  courts,  N.  Y. 
district  courts,  93. 
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requisites  to  the  issuing  of  attftchments,  N.  Y,  district  courts,  95. 

under  the  Code,  N.  Y.  district  courts,  96. 

under  Revised  Statutes,  96. 

where  seryed,  and  when  action  deemed   oommencedi   K.  Y.  district 
courts,  96. 

jurisdiction  of  an  attachment  issued  without  a  summons,  191. 

manoer  of  pleading  ot,  290. 
property  of  foreign  corporations^  and  of  non-resident  or  absconding  or  concealed 
defendant,  may  be  attached  (§  S27X  3^2. 

joint  debtors,  362. 

service  on  a  foreign  corporation,  362. 

jurisdiction  of  superior  court,  New  York,  in  such  cases,  363. 

when  process  considered  issued,  363. 

when  action  against  foreign  corporation  can  be  sustained,  363. 
warrant,  by  whom  granted  (§  228),  364 

the  warrant  is  not  original  process,  364. 
in  what  cases  warrant  may  be  gmntod  (g  229),  364. 

what  necessary  to  authorize  the  issuing  of  the  warrant,  364 

a  non-resident  plaintiff,  366. 

staying  proceedings  supplementary  to  execution,  365. 

BufiBciency  of  affidavits  not  a  jurisdictional  question,  365. 

sufficiency  of  affidavit,  366. 

difference  between  applications  under  R.  S.,  under  act  1831,  and  under 
the  Code,  365. 

when  defendant  liable  under  section  229  of  the  Code^  366. 

motion  to  vacate  attachment,  366. 
secwriiy  on  obtaining  warrant  (§  230),  367. 

under  act  to  abolish  imprisonment  for  debt,  367. 

against  joint  debtors,  one  only  non-resident,  367. 

condition  of  bond,  368. 
warrant,  to  whom  directed,  and  what  to  require  (§  231),  368. 

what  constitutes  the  warrant,  368. 

liabUityof8heri£[;368. 
mode  of  proceeding  in  executing  warrant  (§  232),  368. 

manner  of  executing  warrant  under  Revised  Statutes,  369. 

copartnership  property,  369. 

invoatory  by  sheriff!  369. 

property  of  a  foreign  corporation,  370. 
proceedings  in  case  of  perishable  property  or  vessele  (§  233),  370. 

sale  of  perishable  property,  370. 
interest  in  corporations  or  associations,  liable  to  attachment  (§  234),  370. 

property  which  may  be  attached,  370. 
atiachmetii,  how  executed  on  property  incapable  of  manual  delivery  (§  235),  370. 

to  reach  property  held  by  a  third  person,  371. 
csriificaie  of  defendant's  interest  to  be  furnished  by  corporations  (§  236),  371. 

remedy  in  case  of  refnsal  to  give  certificate,  350. 
judgment  how  satisfled  (§  237),  371. 
when  an  action  to  recover  notes,  Ac.,  of  defendant  may  be  prosecuted  by  plsin- 

tiff  in  the  action  in  which  the  attachment  issued  (§  238),  373. 
bond  to  sheriff  on  attachment,  how  disposed  of  on  judgment  for  defendant 

(§  239),  373. 
discharge  of  attachment,  and  return  of  property  or  its  proceeds  to  defendant  on 

his  appearance  in  action  ((§  240),  374. 
undertaking  on  the  part  of  defendant  (§  241),  374. 

where  attachment  is  issued  out  of  a  justice's  court,  374. 
when  sheriff  to  return  warrant,  and  proceedings  thereon  (§  242),  374. 
sheriff's  fees  (%^^Z\  375. 

when  sheriff  entitled  to  poundage,  375. 

an  order  allowing  an  attachment  is  appealable,  567. 

an  order  refusing  an  attachment  against  a  witness^  is  appealable,  567. 

allowance  of  warrant  of,  654 
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no  appeal  lies  from  order  of  county  judge  granting  attachment,  662. 
service  of  ftttachment  on  the  party,  638. 

commencement  of  action  by  attachment— foreig?!  corporations,  677. 
ATTORNEY-GENERAL.    See  Quo  Warranio. 
See  Scire  Facias, 
action  may  be  brought  by  attorney-general  to  vacate  a  charter  by  direction  of 

legislature  (§  429),  681. 
action  to  annul  a  corporation^  when  and  how  brought  by  attorney-general,  by 
leave  of  supreme  court  (g  430),  681. 
on  petition  for  a  dissolution  under  the  Revised  Statutes,  682. 
2eave,  how  obtained  (§  431),  682. 
action  upon  information  or  complaint,  of  course  (§  482),  682. 

attorney-general,  not  supreme  court,   to  dotormine  when  action  to  be 
brought,  682.  ' 

action^  when  and  how  brought  to  vacate  letters  patent  (§  433),  682. 
this  section  limited  to  letters  patent  granted  by  the  people,  683. 
rdaior  when  to  be  joined  as  plaintifif  (§  434),  683. 

action  on  relation  of  a  person  claiming  a  public  office,  683. 
complaint  and  arrest  of  defendant  in  action  for  usurping  an  office  (§  435),  683. 

ATTORNEYS,  county  courts  no  power  to  admit,  37. 

appearance  in  justices^  courts.    See  "  Appearanac  and  Adjournment^"  73^ 
appearance  in  N.  Y.  district  courts.    See  "  May  prosecute  and  defend  by 

aUomey  or  inpereon,^^  87. 
where  attorney  serves  process,  87. 
insufficient  verification  by,  277. 
sufficient  verification  by,  278. 

when  the  verification  may  and  may  not  be  omitted,  279. 
an  attorney  is  disqualified  fVom  becoming  bail,  334. 
employment  of  by  a  receiver,  378. 
when  may  make  affidavit  of  merits,  399. 
when  execution  issued  by  an  attorney  not  of  record,  4&0. 
liability  for  costs,  489. 

agreement  as  to  compensation,  and  lien  for  coats,  492. 
costs  when  several  defendants  appear  by  the  same  attorney,  499. 
costs  where  adverse  parties  appear  by  different  attorneys,  607. 
where  appearance  and  answers  by  separate  attorneys,  plaintiff  entitled  on 

settlement  to  one  bill  of  costs,  533. 
when  notice  of  appeal  cannot  be  servad  upon  an  attorney,  679. 
appearance  by  attorney — justices'  courts,  596. 
on  settlement  of  judgment  without  payment  of  attorney's  costs,  600. 
must  see  to  the  entering  the  proper  order,  on  motion,  657. 
service,   when  attorney  resides  in  one  town  or  city  and  his  office  in 

another,  667. 
service  by  mail,  by  an  agent  of  the  attorney,  669. 
s^rvicCj  where  party  appears  by  attorney  (§  417),  672. 
service  of  notice  of  appeaJ,  672. 
where  the  attorney  removes  from  the  state,  672. 
service  of  injunction,  672. 
lien  for  costs,  492,  692. 
authority  of  attorney  in  bringing  ejectment,  699. 

AUCTIONEER,  when  may  be  arrested,  91. 

when  suit  may  be  brought  by  public  auctioneer,  141. 

Ball.   See  Arrest  and  BaiL  . 

See  Undertakings. 

interest  of  a  bailee  or  pledgee  may  be  levied  on  and  sold,  451. 

an  order  denying  motion  to  surrender  bail,  is  appealable,  565. 
BANKERS,  complaint  in  actions  against,  214. 
BANKS,  when  a  bank  considered  the  real  party  in  interest,  132. 
BILL  OF  PARTICULARS,  may  be  enforced  by  motion,  280. 

in  giving  items  of  an  account,  281. 
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when  plaintiff  first  entitled  to  a  disoorerj,  281. 

effoctofabillof,  28L 

amendment  of,  281. 

diOerenco  between  demands  single  and  entire,  and  sereraland  distinct,  281. 

in  an  action  on  bills  of  exchange  and  promisaory  notes,  281 . 

BILIS  OF  EXCHANGE,  liabUitj'  of  different  parties  to,  in  one  action,  153. 
statement  of  facta  in  complaint  on,  205. 
in  action,  what  is  a  proper  bill  of  particnlars,  281. 
examination  of  parties  in  action  against  two  joint  makers  and  two  joint 
indorsers,  632. 

BONDS,  administration  bond,  breaches  ot,  139. 
actions  upon  injunction  bonds,  148. 
liability  of  different  parties  to.  in  one  action,  153. 
See  Attachments,    See  Uhdertaking$. 

the  old  declaration  in  debt,  and  bond  and  warrant  of  attorney  super- 
seded, 606,  638. 
judgment  on  bond  and  warrant  of  attorney  executed  before  July^  1,   1848 
(§  424).  674. 

Calendars,  order  of  disposing  of  issues  on  (§  25*7),  397. 
actions  by  the  people,  when  to  bare  preference,  397. 
order  in  first  judicial  district,  398. 

CASE.     See  Exceptions. 

staying  proceedings  on  a  case  or  bill  of  exceptions,  661. 

allowing  an  order  enlarging  time  to  make  a  case  or  biU  of  exceptions;  664 

CAT7SBS  OF  ACTION.    See  Aciwnr^Assignment^Choses  in  Adion. 
for  mere  tort,  assignment  otj  149. 
where  several,  all  parties  must  be  affected  by,  149. 
which  surnyo  or  continue,  when  not  to  abate  action,  164 
where  they  arise,  183. 

one  entire  demand  cannot  be  severed,  to  form  two  causes  of  action,  195. 
where  not  separately  stated  and  plainly  numbered,  242. 
demurrer  to  two  distinct,  243. 
demurrer  to  a  joint  cause  of  action,  243. 
where  two,  improperly  united,  265. 

a  defendant  cannot  demur  and  answer  to  the  same  matter,  266. 
in  tort  and  on  contract,  may  be  united,  283. 
wTtat  causes  of  action  may  be  joined  in  the  same  action  (§  167),  299. 

the  causes  of  action  must  be  consistent  with  each  other,  not  contra- 
dictory, 300. 
causes  of  action  which  cannot  be  united,  300. 
must  affect  all  the  parties,  301. 
causes  of  action  which  may  be  united,  302. 

what  counts  or  statements  considered  but  one  cause  of  action,  303. 
causes  of  action  must  be  separately  stated,  and  belong  to  one  dass,  303. 
consolidation  of  actions,  304. 
amendment  to  different  cause  of  action,  316. 
See  Amendments. 

costs  on  one  cause  of  action  found  for  plaintiff  and  one  fer  defendant,  493. 
amount  of  costs  depends  upon  the  nature  of  the  action,  504. 

CERTAIN,  to  make  a  pleading  definite  and  certain,  283. 
definiteness  and  certainty  in  pleadings,  286. 
motion  to  make  pleadings  definite  and  certain,  288. 

CERTIORARI,  power  of  judge  at  chambers  to  issue  common  law  certiorari,  38. 
powers  of  county  judges  on  certiorari,  38. 

CHAMBERS,  duties  of  judges  as  to  business  out  of  court  (§  27),  31. 
powers  in  equity  cases,  31. 
court  always  open  as  a  court  of  equity,  31, 
a  judge's  jurisdiction  out  of  court,  31. 
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staying  prooeedings^  31. 

ezparie  ordors,  31. 

appointment  of  guardian,  31. 

entitling  orders^  31. 

reviowing  each  other^s  orders,  32. 

commission,  32. 

common  law  certiorari,  32. 

jurisdictional  decisions,  32. 

may  punish  for  contempt,  32. 

allowance  of  extra  costs,  32. 

notice  of  motion,  32. 

taxations  of  costs,  32. 

rendering  judgment,  32. 

acts  valid  until  reversed  or  set  aside,  32. 

during  vacation  by,  superior  court  where  held,  45. 

order  for  publication  of  summons  may  be  made  at  chambers,  186. 

power  of  judge  at  chambers  to  allow  conditional  order,  338. 

adjustment  of  costs  by  judge  at  chambers,  520. 

vacating  an  order  improperly  made  by  a  judge  at  chambers,  537. 
ordera  at  chambers  to  be  entered  before  appeal  (§  350),  574. 

ex  parte  orders,  574. 

orders  made  upon  notice,  674     * 

for  judgment  on  account  of  the  frivolousness  of  the  answer,  574. 

how  to  get  rid  of  an  improper  order  made  at  chambers,  654. 

chamber  orders,  659. 

See  Ordera, 

can  any  judge  at  chambers  prescribe  less  than  eight  days'  notice  ?  662. 
in  actions  in  the  stq)reme  court,  county  judge  nuiy  act  at  chambers — ^his  orders, 
how  reviewed  (§  403),  662. 

6ee  County  Cowis. 

motions  noticed  for  chambers  in  first  district,  663. 

orders  ex  parte  at  chambers  need  not  be  entered  with  the  derk,  664. 
CHOSES  IX  ACTION.    See  Parties, 
assignment  ofy  134. 

claim  to  damages  for  wrongful  conversion  of  personal  property  is  assigna- 
ble, 134. 

choses  in  action,  when  not  assignable,  134. 

money  paid  on  a  bet  or  wager  not  assignable,  134. 

actions  against  common  carriers  not  assignable,  134. 

demands  having  no  actual  existence,  but  in  expectancy  only,  may  be  as- 
signed, 134. 

action  for  deceit  not  assignable,  135. 

action  under  statutes  1847-9,  for  penalty  in  causing  death,  assignable,  135. 

causes  of  action  arising  upon  tort,  when  assignable,  135. 

claim  for  unliquidated  damages  for  breach  of  contract,  may  be  assigned,  135. 

policies  of  life  insurance  are  assignable,  135. 

miscellaneous  causes  of  action  assignable,  and  not  assignable,  136. 
manner  of  making  assignments  of  choses  in  action,  &c.,  and  what  passes,  136. 

delivery  for  good  consideration  is  valid  as  an  assignment,  136. 

assiR:nments  of  judgments,  bonds,  covenants,  mortgages,  &c.  136. 

equitable  assignments,  137. 

no  formality  in  assigning  choses  in  action  required,  137. 

an  assignment  of  part  of  claims  allowed,  137. 
assignment  of  a  thing  in  action  not  to  prejudice  (§  112),  137. 

a  liquidated  demand  must  be  due  in  order  to  set  it  off  as  a  defence,  137. 

action  on  chose  in  action  not  negotiable,  138. 

party  in  interest,  when  liable  for  costs,  138. 

warranty  of  assignment,  138. 

evidence  of  admissions  of  assignor,  138. 

and  rights  in  action,  applicable  in  supplementary  proceedings,  481. 
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assignor  of  a  chose  in  action— examination  of  witnesses,  637. 

transfer  of  a  promissorj  note  bj  delivery,  637. 

contra,  637. 

where  defence  is  discharge  in  bankraptcy,  or  statute  of  limitations;  038. 

grantor  of  real  estate,  when  not  an  assignor  of  rents,  638. 

YODdor  of  personal  property  when  not  an  assignor,  638. 

when  a  re-delivery  operates  as  an  equitable  re-assignment,  638. 

examination  of  parties  on  a  mortgage  foreclosure,  638. 

examination  not  to  be  restricted  to  cases  of  voluntary  assignor,  638. 

where  assignor  assigns  for  the  purpose  of  becoming  a  witness,  639. 

action  against  one  of  two  joint  debtors,  639. 
examination  of  adverse  party  on  his  own  behalf  to  th^  same  matter,  639. 

in  answer  to  assignor  of  a  promissory  note,  639. 

testimony  of  adverse  party  confined  to  same  matter  as  testimony  of  as- 
signor, 639. 

when  party  may  be  rejected  as  a  witness  without  being  sworn,  640. 

examination  of  husband  and  wife  as  witnesses,  641. 

notice  of  examination  of  assignor  is  necessary  only  as  against  assignee, 
executor,  or  administrator,  641. 

notice  of  examination  of  assignor  applies  to  justices*  and  marine  court,  642. 

to  what  cases  §  399  applies,  642. 
CIRCUIT  COURTS,  existing  statutory  provisions  as  to  terms  and  business  of  the 
courts  repealed,  and  order  of  supreme  court  fixing  terms,  kc,  abro 
gated  (§  17),  22. 

how  and  when  held,  26. 

time  of  holding,  part  of  the  public  law,  26,  396,  397,  629,  666. 

powers  and  jurisdiction,  27. 
special  temis^  circuit  courts,  and  courts  of  oyer  and  terminer  pre9chlx>d 

(8  20),  28. 
circuit  courts  and  oyer  and  terminer  held  together  (§  21),  29. 

legislature  to  prescribe  powers,  28. 
designation  of  times  and  places  of  holding  courts,  how  made  (§  22),  29. 
places  of  holding  the  courts  (§  24),  30. 
publication  of  appointments  thereof  (^  25),  30. 
token  judges  not  assigned  may  hold  the  courts  (§26),  30. 

temporary  presiding  justice,  31. 

while  a  judge  of  the  court  of  appeals,  31. 

judge  may  render  judgment  at  circuit,  401. 

on  appeals  from  the  circuit  courts,  560. 
appeals  from  circuits  and  special  terms  to  same  courts  in  general  term — secur- 
ity on  appeal  (§  348),  561. 

See  AppeaL 

See  Undertakings, 
CIVIL  ACTIONS,  "civil  cases"  when  synonymous  with  the  term  "  actions,''  2. 
division  of^  into  civil  and  criminal  (§  4),  3. 
definUionof{%^\^. 

new  civil  action,  under  the  Code,  3. 

relate  to  part  second  (Code)  4. 

after  Code  took  effect — §  8  confined  to  such,  4. 
of  Inform  of  civil  actions  {Title  1,  PaH  2  of  (he.  Code),  113. 
distinctions  between  actions  at  law  and  suits  in  equity  and  their  forms  abolished 

(g  69),  113. 
of  the  time  of  commencing  civil  actions  (TVt  2),  117. 
Vie  time  of  commencing  civil  actions  in  general  (Ch,  1),  117. 
repeai  o/ existing  limitations  (§  73),  117. 
time  o/ commencing  civil  actions  (§  74),  117.' 
of  the  parties  to  civil  actions  {Tit.  3),  131. 

when  imprisonment  abates  a  civil  suit,  157. 
of  the  place  of  trial  of  civil  actions  {Tit.  4),  161. 

certain  actions  to  be  tried  where  the  subject,  or  some  part  thereof^  is  situated 
(§  123),  161. 
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action  affecting  title  to  lands — ^motion  to  change,  matter  of  right,  162. 

where  lands  situated  out  of  the  state,  162. 

where  action  is  to  declare  oonyeyance  of  land  held  fhtudulent,  163. 

action  for  mortgage  foreclosure,  162. 
other  actions^  where  the  cause,  or  some  part  thereof^  arose  (§  124),  162. 

action  against  a  public  officer,  162. 

actions  by  attomej-general — ^place  of  trial,  163. 
other  actions  according  to  the  residence  of  the  parties  (§  125),  163. 

place  of  trial  of  transitory  actions,  163. 

actions  in  the  nature  of  quo  warranto^  163. 

actions  against  railroad  companies,  163. 

when  a  corporation  may  have  trial  where  its  principal  office  is,  164. 

parties  in  interest,  164. 
may  be  tried  in  any  county  unless  defendant  demand  trial  in  the  proper  county 
(§  126),  164. 

when  complaint  does  not  state  the  proper  county,  demand  should  be  made 
for  a  change  to  the  proper  county,  164. 

the  demand  of  itself  does  not  operate  to  change  the  place  of  trial,  165. 

when  and  where  motion  may  be  made,  165. 

all  the  defendants  should  join  In  making  motion,  or  show  excuse,  167. 

costs  of  the  motion  should  abide  the  event,  167. 

affidavit  of  merits  on  motion  to  change  venue,  167. 

how  plaintiff  may  change  venue,  168. 

staying  proceedings  on  motion  to  change  venue,  168. 

form  of  an  affidavit,  on  motion  to  change  venue,  16S. 

where  convenience  of  witnesses,  the  ground  for  a  change,  169. 

change  of  venue  on  the  ground  of  public  excitement,  169. 

affidavits  for  resisting  motion  to  change  venue,  170. 

when  number  of  witnesses  sworn  to,  will  be  considered  a  fraud  on  the 
court,  170. 

when  stipulation  as  to  evidence  concludes  the  party,  170. 

when  dcrault  concludes  defendant,  170. 

general  form  of  affidavit  to  oppose  motion  to  change  venue.  171. 
of  ihe  manner  of  commencing  civil  actions  (^t^.  5),  171. 
aetions  how  commenced  (§127),  171. 

definition  of  an  action,  171. 

when  the  court  acquires  jurisdiction,  172. 
CLAIM  AND  DELIVERY,  of  personal  property  (§  206),  340. 

general  requisites,  340. 

defendant  must  have  possession  or  control  of  the  property,  340. 

when  plaintiff  must  elect  between  arrest  and  possession  of  the  prop- 
erty, 341. 

proof  of  value  of  property  claimed,  341. 

right  of  action  assignable,  34 L 

discontinuance  and  dismissal  of  complaint,  341. 

conversion  of  a  promissory  note,  342. 

requisites  of  an  affidavit,  342. 

complaint  and  affidavit  need  not  correspond,  342. 
affidavit  and  its  requisites  (§  207),  342. 

appearance,  343. 
requisition  to  sheriff  to  take  and  deliver  the  property  (§  208),  343. 
securiiy  on  the  part  of  plaintifl|  and  justification  (§  209),  343. 

analogous  to  a  former  replevin  bond,  343. 
exception  to  sureties,  and  proceedings  thereon,  or  on  failure  to  except  (§  210),  343. 
defendant  when  entitled  to  redelivery  (§  211),  344. 

no  further  change  contemplated,  344. 

defendant  must  claim  within  three  days,  344. 
justification  of  defendant's  sureties  (§  212),  344. 

how  and  in  what  amount  sureties  to  justify,  345. 
qualification  and  justification  of  sureties  (^  213),  345. 
property^  how  taken  when  conpealed  in  building  or  hidosure  (§  214),  345. 
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property ^  how  kept  (g  215),  345. 
claim  of  property  by  third  peraon  (§  216),  446. 
notiee  and  affidavit,  when  and  where  to  be  filed,  (§  217),  346. 
CLERKS,  of  marine  court,  appointment  otj  80. 

compensation,  80. 

deputy  and  t^'o  assistants  in  marine  court,  82. 

when  clerks  of  JT.  Y.  district  courts  may  adjourn,  86. 

to  keep  docket,  N.  Y.  district  courts,  106. 

index  to  docket,  K.  Y.  district  courts,  107 

delivery  of  dockets,  Ac.,  to  successor,  K.  Y.  district  courts,  107. 

successor,  may  issue  execution,  N.  Y.  district  courts,  107. 

copies  of  papers,  when  evidence,  N.  Y.  district  courts,  ]  07. 

how  appointed,  vacancies,  &c.,  N.  Y.  district  courts,  108. 

duties  of  clerks,  N.  Y.  distriet  courts,  109. 

to  collect  fees,  &c.,  N.  Y.  district  courts,  109. 

official  bonds,  N.  Y.  district  courts,  109. 

authorized  to  administer  oaths,  N.  Y.  district  courts,  109. 

proof  of  demand  and  clerk's  report  of  damages,  387. 

proof  of  claim,  where  service  by  publication,  387. 
to  keep  a  judgment  book  (§  279),  438. 
judgment  to  bo  entered  in  judgment  book  (§  280),  438. 

what  judgment  may  contain,  438. 

an  erroneous,  but  not  void  judgment,  438. 
judgment  roU  (§  281),  438. 

contents  of  judgment  roll,  438. 

jurisdiction  should  appear  in  every  judgment  roll,  439. 

See  Judgment 
judgments  when  and  how  to  be  docketed  (§  282),  439. 

correcting  docket,  440. 

jurisdiction  of  courts  over  their  dockets  of  judgments,  440. 

entry  on  docket,  secured  by  appeal,  440. 

duty  of  clerk  in  allowing  extra  costs,  516. 

can  only  acyust  in  cases  of  final  judgment,  617. 
fees  (§  312),  521. 

what  fees  county  clerk  as  clerk  of  supreme  court  entitled  to  generally.  521. 

on  a  dismissal  of  the  complaint  on  motion,  fta,  522. 
to  transmit  papers  to  appellate  court  (§  328),  540. 

amendment  of  1858  to  this  section,  540. 

when  the  appeal  is  perfected,  540. 

deputy  clerk  may  sign  official  certificate,  640. 

slight  variance  of  copy  from  original  will  not  avoid,  540. 

appeal  brought  same  day  judgment  roll  filed,  good,  541. 

appeal  from  circuit  court,  where  judgment  should  be  certified,  541. 

return  when  not  made  strictly  in  time,  541. 

when  return  considered  irregular,  541. 

See  Judgment. 

service  of  notice  of  appeal  on  clerk  of  marine  sourt,  580. 

orders  ex  parte  at  chambers  need  not  be  entered  wiih  the  derk,  664. 

See  Papers. 

service  of  notice  of  appeal  on  a  clerk  by  mail,  669. 
definition  of  derk  (§  466),  705. 

powers  of  a  deputy  clerk,  706. . 
COMMISSION,  power  of  judge  to  issue  in  supplementary  proceedings,  32. 

foreign,  for  attendance  of  witnesses  before  superior  court,  N.  Y.,  44. 

application  for  in  justices'  courts,  75. 

power  of  N.  Y.  district  courts  to  issue,  97. 

practice  in  granting  commissions,  N.  Y.  district  coiutS)  97. 

contents  of  notice  of  motion,  Ac,  97. 

division  of  executors'  and  administrators'  oommia^ons  between  them- 
selves, 531. 
examination  of  witnesses  snd  parties  on  commission  out  of  the  state,  642. 
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courts  of  record  may  issue  commissions,  642. 

marine  court,  New- York,  may  issue  commissions,  643. 

district  courts.  New- York,  may  issue  commissions,  643. 

justices'  courts  may  issue  commissions,  643. 

who  may  issue  commission  in  supreme  court,  643. 

order  to  be  filed,  643. 

who  to  settle  interrogatories,  143. 

how  interrogatories  settled,  and  annexed  to  commission,  643. 

commission,  how  to  be  executed,  644. 

return  of  commission  by  agent,  644. 

return  by  mail,  and  filing  commission,  644 

parties  may  direct  mode  of  return  of  commission,  644. 

commission  and  return  where  to  be  kept  and  inspection,  644. 

examinations  and  depositions  used  in  eyidence,  645.  « 

commission  after  interlocutory  judgment,  645.  ^ 

depositions  on  motion  in  supreme  court,  645. 

issuing  a  commission  not  a  matter  of  strict  right,  but  discretionary  with 

the  court,  646. 
will  generally  bo  issued  where  a  prima  facte  case  is  presented,  645. 
where  motion  for  commission  in  supreme  court  to  bo  made,  646. 
application  on  affidavit  and  notice  of  motion — ^their  contents,  646. 
not  allowed  for  testimony  of  party,  to  be  used  on  a  special  motion,  646. 
stay  of  proceedings,  646. 

settlement  of  interrogatories,  and  directions  for  return  of  commission,  647. 
commissioners,  execution  of  commission  and  return,  647. 
a  new  or  second  commission,  649. 

examination  of  a  non-resident  defendant  as  a  witness,  649. 
COMMISSIONEHS,  of  appraisal,  order  on  report  of,  not  appealable  to  court  of 
appeals,  14. 
See  AppecU. 

setting  aside  report  of  commissioners  In  partition,  691. 
COMMON  CARRIERS,  actions  against,  when  not  assignable,  134. 

time  of  performance  of  contract,  234. 
COMMON  PLEAS,  New-York,  provisions  of  §  28  applicable,  32. 
power  to  review  certain  judgments  (§  34),  45. 
terms  of  common  pleas  court  (§  35),  45. 
by  whom  general  and  special  terms  held  (§  36),  45. 

appeals  in  the  supremo  court,  and  the  superior  court,  and  court  of  common 
pleas  of  the  city  of  New- York,  from  a  single  judge  to  the  general  term  (Ch, 
4,  m.  11),  561. 
appeals  from  circuits  and  special  terms  to  same  courts  in  general  term,  security 
on  appeal  (§  348X  561. 
See  Appe(d. 
appeal  to  the  court  of  common  pleas  for  the  city  and  county  of  New- York,  or  to 

the  county  court,  from  an  inferior  court  (CK  5,  Tit  11),  575. 
existing  laws  repealed,  and  this  chapter  substituted  (§  351),  575. 
by  what  cxwrto  judgments  to  be  reviewed  (§  362),  616. 
appellate  jurisdiction  of  county  court,  576. 

appeals  in  cases  arising  in  justices*  courts  in  Buffalo  and  Erie  county,  677. 
reversal  of  justice's  judgment  on  appeal  by  de&ult,  677. 
when  affidavits  received  on  appeal,  677. 
appeals  from  the  marine  court,  N.  Y.,  677. 
irregularity  in  proceedings  in  the  marine  court,  N.  Y.,  677. 
marine  and  dis^ct  courts  when  not  considered  justices'  courts,  578. 
relief  on  the  ground  of  surprise,  578. 
objection  to  notice  of  appeal  from  marine  coutt^  678. 
concurrent  jurisdiction,  678. 
points  to  be  furnished  on  appeal,  678. 
appellant  to  make  affidavit  (§  353),  579. 

service  of  notice  of  appeal  after  time  limited  by  statute,  679. 
when  notice  of  appeal  cannot  be  served  upon  an  attorney,  679. 
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notice  of  appeal  may  be  served  immediatelj  on  rendering  judgment,  579. 

effect  of  not  stating?  pounds  of  appeal  in  the  notice,  679. 

servico  of  notiee  of  appeal  on  derk  marine  courti  680. 

motion  to  dismiss  appeal  muat  be  made  at  special  tenn,  680. 

insufficiency  of  notice  of  appeal,  680. 
copy  affidavit  and  notice  of  appeal  to  be  served — and  tmdeitaking  to  be  given 
(§  354X  580. 

what  the  undertaking  under  this  section  comprehends,  683. 

costs  of  return  may  be  paid  to  the  cleric,  682. 

service  of  notice  of  appeal  on  respondent,  582. 

when  and  how  appeal  must  be  perfected,  682. 
security  to  stay  execution  ()^  366),  683. 
form  of  undertaking  (§  366),  683. 
execution  how  stay^  (§  367),  683. 

the  required  undertaking  must  be  given  to  operate  as  a  stay,  584. 

when  proceedings  stayed,  but  levy  not  discharged,  684. 

extension  of  time  to  give  a  new  undertaking,  584. 
in  case  of  death  of  justice,  undertaking  to  be  filed  (§  368),  684. 
service  of  notice  of  appeal  in  absence  of  justice  (§  359),  684. 
retumt  when  and  how  made  and  compelled  (§  360),  684. 

appeal  may  be  dismissed  unless  fees  paid,  684. 

what  the  return  should  state,  586. 

when  further  return  required,  686. 

rule  in  N.  Y.  common  pleas  as  to  a  return,  586. 
how  made  if  justice  be  out  of  office  (§  361),  685. 
further  return  may  be  ordered  (§  362),  686. 

on  appeals  where  county  court  has  not  jurisdiction,  685. 

amended  return  to  be  filed  before  cause  put  on  calendar,  685. 

exceptions  must  appear  by  original  or  amended  return,  686. 

the  notice  of  appeal  must  contain  the  errors  relied  on,  686. 
if  justice  be  dead,  insane  or  absent  ttom  state,  witnesses  to  be  examined — if  in 
another  county,  return  may  be  compelled  (§  363),  686. 

where  justice  removes  from  the  state  before  return  made,  686. 

where  justice  has  gone  out  of  office,  687. 
Iiearing  upon  return — dismissing  appeal  if  not  brought  on  f§  364),  687. 

if  rcHDondent  does  not  appear,  judgment  ot  reversal  by  default,  687. 

appeals  fVora  justices'  courts  transferred  by  county  oourt  to  supreme 
court,  587. 
to  be  heard  on  original  papers  (§  366),  687. 

appeals  from  justices'  courts  transferred  by  county  court  to  suprvme 
court,  687. 
judgmtrU  how  given  (§  366),  687. 

mere  questions  of  fact  cannot  be  reviewed,  688. 

cannot  affirm  in  part  and  reverse  in  part  judgment  for  entire  damages,  689. 

appellate  court  is  restricted  to  the  issues  of  law  framed  in  the  court 
below,  689. 

great  latitude  is  sdlowed  in  pleadings  in  justices'  courts,  689. 

matters  of  discretion  which  may  constitute  error,  690. 

correcting  mistakes,  690. 

newly  discovered  evidence,  or  surprise,  690. 

judgment  below  not  to  be  disturbed  for  technical  defects,  where  eubstao- 
tial  justice  has  been  done,  690. 

objection  to  complaint  and  amendment,  591. 

when  objections  waived  by  pleading  to  the  merits,  691. 

variance  between  pleadings  and  proofi!,  691. 

matters  which  might  have  been  a  defence  if  objected  to,  when  not  con- 
sidered on  appeal,  692. 

matters  sufficient  to  authorize  a  reversal  of  judgment,  193. 

issuing,  servico  and  regularity  of  process,  693. 

adjournment,  693. 

non-suit,  694. 
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judgment  by  de&ult,  594. 

Duuiifest  injustice  must  be  shown,  to  open  a  de&ult,  595. 
cases  submitted  on  appeal,  696. 
appellate  court  may  appoint  a  guardian  ad  litems  596. 
title  to  real  estate  by  the  pleadings,  596. 
want  of  jurisdiction  by  reason  of  non-residence,  596. 
appearance  by  attorney,  596. 
eosta  on  appeal^  how  awarded  (§  368),  596. 
See  Costs. 
service  of  notioe  of  appeal  to  common  pleas,  668. 

COMPLAINT,  allowing  answer  of  title  in  justices'  courts,  66. 

insufficient  in  justice's  court,  a  demurrer,  the  remedy,  66. 

for  oonvertiog  personal  property — justice's  court,  66. 

need  not  correspond  with  summons — justice's  court,  66. 

separation  of  counts,  justice's  court,  66. 

going  to  trial  waives  objections  to  complaint,  66,  69. 

in  actions  upon  sealed  instruments,  justice's  courts  66. 

claim  of  damages,  justice's  court,  66. 

misjoinder  of  actions,  justice's  court,  66. 
quanium  meruit  and  special  agreement— justice's  court,  70. 

to  be  verified  and  served  with  summons  in  marine  court,  82. 

service  of  copy — ^verification  in  N.  Y.  district  courts,  90. 

how  service  made,  in  N.  T.  district  courts,  90. 

supplemental,  to  continue  action,  157. 
need  not  be  served  with  summons  (§  130),  177. 

when  complaint  may  be  dismissed,  177. 

when  judgment  may  be  entered  for  want  of  answer,  178. 

when  complaint  may  be  demanded,  178. 

service  of  summons  and  complaint  upon  a  managing  agent,  181. 

must  be  filed  before  publication  of  order,  186. 
of  (he  pleadings  in  civil  actions  (TiL  S%  193. 
the  complaint  {CKl.TiL  G),  193. 
forms  ofpUading  inconsistent  with  the  Code  abolished,  (§  140X  193. 

how  fiu*  prior  pleadings  abolished,  193. 

election  of  actions,  194. 

one  entire  demand  cannot  be  severed,  to  form  two  causes  of  action,  195. 
first  pleading  to  be  complaint  (§  141),  195. 
what  to  contain  (§  142),  195. 

in  reference  to  naming  the  court,  196. 

in  reference  to  naming  the  county,  196. 

in  reference  to  naming  the  parties,  196. 

when  plaintiff  must  aUege  how  he  is  the  real  party  in  interest,  196. 

when  plaintiff  sues  as  executor  or  administrator,  198. 

when  plaintiff  sues  as  guardian,  198. 

when  plaintlfl^  sue  as  public  officers,  198. 

when  an  oroer  of  the  court  necessary  to  authorise  suit,  199. 

when  and  how  complaint  and  summons  should  agree,  199. 

the  meaning  of  fiicts  in  pleading,  201. 

what  constitutes  a  sufficient  statement  of  ftcta,  801. 

manner  of  stating  the  fiacts,  203. 

what  are  conclusions  of  law,  204. 
stalemeni  of  fads  required  in  different  actions,  205. 

bills  of  exchange^  checks,  and  promissory  notes,  205. 

written  contracts  for  payment  of  money,  &a,  206. 

place  of  making  contract^  209. 

special  damage,  209. 

covenant,  209. 

account  stated,  210. 

assault  and  battery,  210. 

by  and  against  corporations^  210. 

foreign  oorporations,  212. 

51 
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judgment  creditor's  bill,  212. 

against  public  ofBoerSf  213. 
fiaud,  214. 

acting  as  agents,  214. 

a  banker,  214. 

affecting  all  the  parties  equally,  214. 

against  joint  stodc  companies  and  corporations,  214. 

election  of  action  and  supplementary  proceedings,  216. 

foreign  corporations,  Ac.,  216. 

false  warranty,  317. 

negligence,  217. 

fraudulent  representations,  217. 

fraud,  218. 

false  imprisonment,  219. 

for  injuries  causing  death,  219. 

policies  of  insurance,  221. 

malicious  prosecution,  223.  | 

married  women,  224. 

money  had  and  received,  225. 

money  paid  and  lent,  326. 

penalties.  226. 

goods  sold  and  deliyered,  226. 

to  recover  possession  of  personal  property,  237. 

use  and  occupation,  230. 

work,  labor  and  services,  330. 

action  by  statute,  231. 

by  or  against  stockholders  of  a  corporation,  331. 

mutual,  dependent  and  independent  contracts,  333. 

time  of  performance,  334. 

when  defects  in  the  complaint  may  be  oared  by  answering,  or  on  the 
trial,  234. 

when  one  or  more  counts  proper,  236. 

power  of  the  court  in  granting  relief,  236. 

improper  relief  claimed,  336. 

alternative  relief^  236. 

where  causes  of  action  not  separately  stated  and  pliunly  numbered,  342. 

See  Demurrer, 

amended,  after  default,  246. 

when  amended,  demurred  to,  346. 

what  allegations  should  appear  in  complaint,  346. 

several  counts  for  same  indebtedness  not  allowed,  346. 

must  be  verified,  to  require  a  verified  answer,  376. 

containing  different  causes  of  action  and  different  aUegadons,  constmction 
of,  282. 
UM  and  slander^  how  stated  in  complaint  (§  164),  366. 

explanation  of  the  meaning  of  the  words,  396. 
wJiat  causes  of  action  may  be  joined  in  the  same  action  (§  167),  399. 

the  causes  of  action  must  be  consistent  with  each  otiier,  not  oontradictoiy, 
300. 

causes  of  action  which  cannot  be  united,  300. 

must  affect  all  the  parties,  301. 

causes  of  action  which  may  be  united,  303. 

what  counts  or  statements  considered  but  one  cause  of  action,  303. 

causes  of  action  must  be  separately  stated,  and  belong  to  one  class,  303. 

consolidation  of  actions,  304. 
allegation  not  denied,  when  to  be  deemed  true  (§  168X  806. 

what  constitutes  a  material  allegation,  306. 

confijied  to  allegations  of  fact,  306. 

effect  of  not  answering,  305. 

pleadings  in  justices'  courts,  306. 

statute  of  limitations,  306. 
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departure  from,  in  the  replj,  306. 

amendment  o(  after  amended  answerf  311. 

See  AmendmenL 
wpplemerUalf  answer  and  reply  (§  177),  320. 

supplemental  complaint,  320. 

supplemental  answer,  320. 

disoontinuance  and  dismissal  of  complaint,  in  action  of  claim  and  do- 
livery,  341. 
if^ncUon,  in  what  cases  gjanted  (§  219),  347. 

this  section  not  imperative,  but  permissive,  348. 

necessary  papers  to  found  motion  for  ii^unction,  349. 

what  facts  and  circumstances  necessaiy  to  authorize  injunction  as  to  nnis- 
ance,  348,  353. 

when  injunction  falls  with  dismissal  of  complaint,  365. 

the  verified  pleadings  may  be  used  as  an  affidavit,  356. 

papers  on  which  to  move  to  dissolve  injunction,  360. 

pleadings  used  as  affidavits  on  application  to  dissolve  iiganotion,  361. 

See  Injtmciiofk 

dismissal  of,  a  trial,  394,  395,  397. 

time  for  service  of  complaint  after  demand,  431. 

dismissing  complaint  for  not  proceeding  to  trial,  431. 

or  record,  need  not  show  defendant's  liability  to  arrest,  445. 

costs  where  juror  withdrawn  and  complaint  amended,  506. 

costs  on  dismissing  complaint,  plaintiff  failing  to  proceed,  608. 

clerk's  fees  on  a  dismissal  of  the  complaint  on  motion,  522. 

objection  to  complaint  and  amendment,  justices*  courts,  591. 

dismissal  of  complaint  is  a  judgment,  664. 

general  appearance  before  service  of  compUunt,  671. 
aeiion  upon  information  or  complaint  of  course  (§  432),  682. 

See  QuoWarranio* 

See  Scire  Facias. 

averments  in  the  complaint  in  action  for  nuisance,  696. 

what  averments  in  pleading  are  sufficient  in  actions  concerning  real  prop- 
erty, 696,  697. 

COMPROMISE,  offers  of  the  defendant  to  compromise  the  whole  or  a  part  of  the 
acUon  ((7^.  4,  m  12),  614. 
defendarU  may  serve  offer  to  compromise,  and  the  proceedings  thereon  (§  386),  614. 
when  court  will  not  make  an  order  to  satisfy  claim  admitted  to  be 

just,  615. 
one  partner  cannot  bind  another  without  his  authority,  to  an  offer  of  judg* 

ment,  615. 
one  joint  debtor  may,  under  an  offer,  bind  joint  or  partnership  property,  615. 
when  plaintiff  entitled  to  full  costs,  where  he  recovers  less  than  defend- 
ant's offer,  616. 
when  defendant  must  make  bis  offer,  616. 

when  plaintiff  accepts  offer  under  $50  defendant  entitled  to  costs,  616. 
how  offer  must  be  made,  and  its  effect,  616. 
to  what  cases  this  section  applies,  617. 
defendant  may  offer  to  liquidate  damages  conditionally  (§  386),  617. 
effect  of  acceptance  or  refusal  of  offer  (g  387),  617. 

can  a  tender  be  made  except  in  the  form  of  an  offer,  617. 
costs  after  offer  or  tender,  618. 

CONCLUSIONS,  what  are  conclusions  of  law,  204. 

when  appeal  lies  to  exception  to  conclusion  of  judge  on  the  trial,  546. 

CONDITIONS  PRECEDENT,  how  to  be  pleaded  (§  162^  290. 
actions  on  promissory  notes,  290. 

no  obligation  imposed  to  set  out  a  copy  of  a  written  instrument,  293. 
performance  of  conditions  precedent,  293. 

CONFESSION,  of  judgment  without  action  (CK  3,  m  12),  606. 

judgment  may  be  confessed  for  debt  due,  or  contingent  liability  (§  382),  606. 
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the  old  declaration  in  debt,  and  bond  and  warrant  of  attorae/  super- 
aeded,  606. 

oonfeaaion  or  judgment  by  defendant  in  cnatodjf  607. 

courts  must  careAilly  piard  againat  oppreaare  judgments  bj  oonfes- 
sioD,  607. 

security  for  future  adyanoea,  607. 

one  joint  debtor  cannot  oonfeas  judgment  for  another,  607. 

when  a  public  officer  may  oonfeas  judgment,  607. 

motion  to  aet  aside  judgment  by  oonfeesion,  for  want  of  sufBdent  state- 
ment, may  be  made  after  one  year,  607. 
sUUemejit  in  writing,  and  form  thereof  (g  883),  607. 

statements  held  sufficient,  608. 

statements  held  insufficient,  and  amendment,  609. 

veriflcation  of  atatement  by  defendant,  612. 

setting  aside  a  judgment  on  confessioD,  612. 
filing  Mme,  and  entering  judgment  (§  384),  613. 

when  judgment  perfected,  614. 

OONSENT,  to  take  judgment,  57. 

cannot  give  jurisdiction,  60. 
all  iasuea  referable  by  consent  (g  270),  414. 
when  reference  may  be  ordered  without  consent  of  parties  (§  271),  416. 

appeal  from  an  order  by  consent  without  any  papers,  not  allowed,  567. 

CONSIDERATION,  a  purchaser  at  sale  on  execution,  for  a  valuable  consideration, 
455. 

CONSOUDATION,  of  actions,  364. 
costs  on  consolidation,  304. 

CONSTABLE,  liabUity  oC,  N.  Y.  district  courts,  106. 
not  bound  to  exhibit  authority,  106. 
when  entitled  to  double  costs,  106. 
liabUity  for  not  returning  execution,  106. 
fees  for  serving  criminal  warrant,  106. 
fees  in  N.  Y.  district  courts,  108. 

CONSTITUTION,  organization  and  jurisdiction  of  the  supreme  court,  23. 
constitutional  organizations  and  provisions  of  county  courts,  35. 
application  of  g  121  of  the  Code  to  existing  suits,  unoonstitutional,  156. 

CONSTRUCTION,  pleadings  to  be  liberally  construed  (g  159),  281. 

a  complaint  containing  different  causes  of  action  and  different  allegations, 

282. 
compared  with  construction  of  former  pleadings,  283. 
to  make  a  pleading  definite  and  certain,  283. 
cause  of  action  in  tort  and  on  contract  may  be  united,  283. 
rule  of  strict  construction  of  statutes  inapplicable  to  this  act  (g  465),  706. 
of  section  468,  706. 

CONTEMPT,  power  of  the  court  to  punish  for,  26. 
judges  may  punish  for,  32. 
in  N.  Y.  district  courts,  107. 
power  to  punish  for,  480. 

the  court  as  well  as  the  judge  has  power  to  punish  for  contempt,  487. 
proceedings  on  punishing  for  contempt,  487. 
order  for,  motion  to  mo&y,  654. 
Chapter  11,  Title  12,  not  to  apply  to  summons  or  prooetB,  or  to  papers  to  bring 
a  party  into  contempt  (g  418),  673. 

CONTRACTS,  election  of  actions,  tort  or  oontraot,  194. 

complaint  on  written  contracts  for  payment  of  money,  Ac,  206. 

place  of  making  contract,  209. 

special  damage,  209. 

covenaot,  209. 

complaint  in  actions  on  mutual,  dependent  and  independent,  233. 

time  of  performance  ot,  234. 
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causes  of  action  in  tort  and  on  contract  may  be  united,  283. 

pleading  performance  of  conditions  precedent  in,  290. 

no  obligation  imposed  to  set  out  a  copy  of  a  written  instrument,  293. 

performance  of  conditions  precedent,  293. 

roid  by  our  statute,  claimed  under  yalid  statutes  of  another  state,  294. 

arrest  in  actions  not  on  contract,  323. 

See  ArreH  and  BaH 

when  recovery  may  be  had  against  one  of  several,  on  joint  contract,  428. 

damages  on  breach  of  contract  to  convey  lands,  433. 

interest  under  a  contract  of  purchase,  may  be  sold  on  execution,  454. 

to  extend  time  of  redemption  on  sale  under  execution,  460. 

See  Joint  Debtors, 

OONTROVERSY.  how  submitted  without  action  (§  372),  601. 

this  section  does  not  relate  to  submission  of  actions,  602. 
judgmeni  on,  as  in  other  cases,  but  without  costs,  prior  to  notice  of  trial 
(§  373),  602. 
costs  of  trial  allowed,  602. 
judment  may  be  enforced  or  appealed  fh>m,  as  in  action  (§  374^  602. 

CONTERSION,  right  of  action  for  conversion  of  personal  property,  assignable,  341. 

of  a  promissory  note,  action  for,  342. 

See  Cfkum  and  Delivery. 

judgment  for  an  unla^dhl  conversion  of  personal  property,  436. 

examination  of  parties  in  action  against  two  or  more  for  wrongfully  de- 
taining personal  property,  631. 

judgnoaent  by  default  against  one  of  two  defendants  in  trover,  plaintiff  may 
call  such  defendant  as  a  witness,  631. 

OOPAETNERSHIP,  when  copartners  cannot  be  arrested,  92. 

promise  of  one  partner,  when  insufficient  to  revive  the  debt,  130. 

a  dormant  partner,  when  a  necessary  party  in  interest,  133. 

limited,  statutory  provisions,  142. 

actions  against  surviving  partners,  proper  parties,  152. 

restraining  partners  by  injunction,  354. 

attachment  of  oopartnership  property,  367,  369. 

in  actions  to  dose  up — ^powers  of  receivers,  379. 

levy  and  sale  of  partnership  property,  452. 

See  Joint  Debtors. 

one  partner  cannot  bind  another,  without  his  authority,  to  an  offer  of  judg* 

ment,  615. 
one  joint  debtor  may  under  an  offer  bind  joint  or  partnership  property,  615. 

CORONERS,  duties  of  sheriffs  and  coroners  (Ch,  12,  Tit  12),  673. 

duty  of  sheriff  and  coroner  in  serving  or  executing  process,  and  how  enforced 

(§  419),  673. 
when  return  day  has  passed,  what  notice  necessary,  673. 
CORPORATIONS,  foreign,  jurisdiction  of  superior  court,  N.  Y.,  in  reference  to,  44. 
monied,  jurisdiction  of  superior  court,  N.  T.,  in  reference  to,  44. 
foreign,  actions  against  in  N.  Y.  district  courts,  85,  89. 
actions  on  judgments  against  joint  stock  companies  or  associations,  116. 
in  actions  by  and  against  public  officers  and  corporations,  how  brought, 

to.,  140. 
actions  against  stockholders  and  shareholders  of  dissolved  corporations  for 

manufacturing  purposes — statutory  provisions,  142. 
joint  actions  by  and  against,  148. 
action  by  and  against,  parties  in  interest,  152. 
when  a  corporation  may  have  a  trial  where  its  principal  office  is,  164. 
service  of  summons  and  complaint  upon  managing  agent,  181. 
complaint  in  actions  by  and  against,  210,  214,  247. 
complaint  in  foreign  corporations,  210. 

complaint  in  actions  against  stockholders  of  a  corporation,  231. 
municipal  ordinance  founded  upon  a  statute,  how  pleaded,  294. 
actions  by,  pleading  of  charter  in,  296. 
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actions  by  a  foreign  banking  oompaoy,  plMdlng  of  charter  in,  295. 
security  upon  injunction  to  suspend  business  of  oorporation  (§  224X  359. 
iiUerist  in  corporations  or  associations,  liable  to  attachment  (§  234^  370. 

property  which  may  be  attached,  370. 
aUachnunt  how  executed  on  property  incapable  of  manual  delivery  (§  235)|  370. 

to  reach  property  held  by  a  third  peraon,  371. 
eerHficaU  of  defendant's  interest  to  be  fVimished  by  corporations  (g  236^  371. 

remedy  in  case  of  refusal  to  give  certificate,  371. 

rights  and  duties  of  receivers  respecting  insolvent  or  disserved  ooipoia- 
tions,  380. 

See  Receivers. 

officers  of  corporations  not  bound  to  produce  books,  kc,  on  the  trial,  624 

examination  of  parties  in  action  against  a  municipal  corporation,  631. 

actions  against  municipal  and  stock  corporations — examination  of  wit- 
nesses, 635. 
actions  against  foreign  corporations  {CKl,  2VX.  13),  676. 
where  and  by  whom  brought  (g  427X  676. 

when  action  a  proceeding  against  property,  676. 

service  of  summons  upon  a  foreign  corporation,  677. 

commencement  of  action  by  attachment,  677. 

laws  to  facilitate  service  of  process  on  foreign  corporations,  678. 

action  against  a  foreign  and  resident  corporation,  678. 
action  to  anmil  a  oorporation,  when  and  how  brought  by  attorney-general  by 
leave  of  supreme  court  (g  430),  681. 

on  petition  for  a  dissolution  under  the  Revised  Statutes,  682. 
leave  how  obtained  (g  431),  682. 

See  Scire  Ibeias, 

See  ^140  Warranto, 

pleadings  in  actions  by  and  against  corporations,  how  not  affected  by  the 
Code,  709. 
COSTS,  an  order  granting  or  refusing  costs  in  equity,  appeal  will  not  lie,  11. 

See  Appeal. 

on  dismissal  of  appeal,  court  of  appeals,  19. 

extra— cannot  be  allowed  by  a  judge  at  chambers,  32. 

taxation  of— judge  at  duunbers  no  power,  32. 

when  county  judges  no  power  to  tax,  37. 

on  reversal  by  county  court  of  justice's  judgment,  98,  62. 

judgment  in  supreme  court,  on  answer  of  title  in  justice's  oourt^  oosts,  64. 

and  fees  of  justices  of  the  peace,  78. 

additional  costs  in  marine  court,  82. 

fees  for  service  of  process  in  marine  court,  82. 

when  constable  entitled  to  double  costs,  106. 

fees  of  constable  for  serving  a  criminal  warrant,  106. 

extra  in  certain  cases — N.  Y.  district  courts,  108. 

when  party  in  interest  liable  for,  138. 

in  an  interpleader  suit,  161. 

of  motion  to  change  venue,  should  abide  event,  167. 
defendant  when  to  pay  costs  for  unreasonably  defending  (g  131),  1~8. 

fees  for  the  service  of  notice  lis  pendens,  179. 

issues  of  law  and  fact  both,  must  be  disposed  of  before  judgment  for 
costs,  265. 

oosts  on  consolidation,  304. 

terms  and  oosts  on  amendments,  318. 

See  Amendments. 

judgment  for,  437. 
of  proceedings  in  supplementary  proceedings  (g  301),  486. 

judge  has  control  of  the  costs,  486. ' 

witnesses'  fees,  487. 

application  for  costs,  487. 
of  the  costs  in  civil  actions  (TiL  10),  488. 
fee  bUl  abolished — allowances  given,  termed  oosts  (g  303),  488. 
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attomey^s  liability  for  costs,  489. 

security  for  costs,  489. 

all  the  plaintiffs  must  be  non-residents,  490. 

provisions  of  Revised  Statutes,  in  relation  to  security  for  costs,  490. 

justification  of  one  surety  sufficient,  490, 

liability  of  guardian  to  give  security,  491. 

form  of  an  order,  491. 

when  motion  for  security  unreasonably  delayed,  491. 

security  on  appeal,  491. 

costs  where  one  defendant  acquitted  in  action  of  tort,  491. 

doable  costs,  491. 
ogreeTneni  as  to  attomey^s  compensation  and  lien,  492. 

attomey^s  lien  for  costs,  492. 

special  proceedings,  493. 

costs  on  one  cause  of  action  found  for  plaintiff  and  one  for  defendant,  493. 

costs  under  act  of  1853  (CK  617,  ^  IX  494. 

costs  in  matter  of  opening  streets  in  the  city  of  Kew-York,  494. 

on  appeal,  affirmed  as  to  one  of  two  defendants  and  reversed  as  to  the 
other,  494. 
when  aUowed  o/covrae  to  plaintiff  (§  304),  494. 

when  claim  to  real  property  arises,  495. 

in  actions  of  foreclosure  of  mortgages,  491. 

to  recover  possession  of  personal  property,  496. 

where  justices'  courts  have  no  jurisdiction,  497. 

when  both  parties  entitled  to  costs  and  may  be  offset,  498. 

this  section  does  not   apply  to  actions  other  than  for  judgment  for 
money,  498. 

allowance  of  disbursements,  498. 

distinction  between  common  pleas  and  supreme  court  costs  abolished,  498. 

action  against  representatives  and  survivor — joint  debtors,  498. 

when  several  defendants  appear  by  the  same  attorney,  499. 
ujhen  dUowed  to  defendant  (g  306),  499. 

actions  against  joint  defendants,  499. 

action  for  tort^  where  verdict  in  favor  of  some  and  against  other  defend- 
ants, 499. 
tolien  aUowed  to  either  party^  in  the  discretion  of  the  court  (§  306X  499. 

costs  of  an  appeal  when  in  discretion  of  the  court,  600. 

actions  in  which  costs  are  in  the  discretion  of  the  court,  600. 

under  statute  in  force  at  the  time  of  recovery,  501. 

actions  against  several  and  joint  defendants,  and  recovery  as  to  part  or  the 
whole,  601. 
amount  of  costs  allowed  (g  307),  502. 

statute  at  time  of  taxation  governs,  503. 

amount  of  costs  depends  upon  nature  of  the  action,  504. 

charge  after  notice  of  trial,  taxable  but  once,  504. 

when  subsequent  proceedings  before  trial  allowed,  505. 

on  motion  for  a  new  trial,  505. 

when  the  issues  arise  upon  the  pleadings,  505. 

on  trials  of  issues  of  law,  506. 

when  questions  of  law  are  reserved,  and  disposed  of  at  special  term,  506. 

when  fee  for  issue  of  law  taxable  on  appeal,  506. 

costs  where  juror  withdrawn  and  complaint  amended,  506. 

motion  for  new  trial  on  exceptions  before  judgment,  606. 

argument  of  a  motion  for  a  new  trial  on  a  case,  506. 

verdict  subject  to  opinion  at  general  term,  507. 

where  adverse  parties  appear  by  different  attorneys,  507. 

on  appeal  where  cause  transferred  from  county  court,  608. 

on  dismissing  complaint,  plaintiff  failing  to  proceed,  508. 

reversal  of  judgment  for  tiie  value,  and  damages  for  taking  personal  prop- 
erty, 608. 

an  appeal  in  one  action,  when  others  may  be  stayed,  508. 
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aasessoient  of  damages  bj  a  sherifTs  juiy,  not  a  trial,  SOS. 

on  rerersal  opon  a  point  which  might  have  been  taken  by  demurreTf  50S. 

what  ooets  allowed  in  court  of  appeals,  609. 

trial  fee,  when  allowed,  609. 

on  obtaining  a  new  trial,  609. 

allowance  of  term  fee,  610. 

on  condition  of  payment  of  costs,  611. 
addUiondl  aUowmee  (§  308),  612. 

mortgage  foreclosure  case^  612. 

application  for  extra  allowance,  when  and  how  made,  512. 

when  extra  allowance  will  be  directed,  613. 

can  be  allowed  only  on  reooyery  of  judgment— when  not  allowed,  614. 

review  of  order  for  an  allowanoe,  614. 
per  eentage,  how  computed  (§  309),  514. 

can  be  allowed  only  on  recovery  of  Judgment,  515. 
interest  on  verdict  or  report,  when  allowed  (g  310),  515. 

interest  from  time  of  making  report,  615. 
eostSj  how  to  be  inserted  in  judgment  (§  311),  616. 

who  is  the  prevailing  party,  616. 

costs  allowed  on  offer  of  judgment  imder  section  385,  516. 

notice,  when  necessary,  616. 

duty  of  derk  in  allowing  extra  costs,  616. 

what  is  a  sufficient  notice,  516. 

omitting  notice,  effect  of^  517. 

clerk  can  only  adjust  in  case  of  final  judgment,  617. 

disbursements,  517. 

adjustment  by  judge  at  chambers,  620. 

review  of  adjustment,  620. 
clerk's  fi£8  (%  312),  b2l, 

what  rees  county  derk  as  derk  of  the  supreme  court  entitled  to  gener- 
ally. 621. 

on  a  dismissal  of  the  oomplamt  on  motion,  Ac.,  622. 
referee's  fees  {%  31Z\  b22. 

when  referee's  fees  allowed  as  disbursements,  622. 
costs  on  postponeTMnt  of  trial  (§  314),  623. 

costs  recoverable  on  postponement,  523. 
costs  on  a  motion  (§  3161  523. 

allowance  and  disulowanoe  of  motion  costs,  623. 

on  application  on  account  of  the  frivolousness  of  the  answer,  Ac,  524. 

the  costs  under  this  section  should  be  determined  in  the  order,  524. 

costs  of  motion  to  abide  the  event,  526. 

motion  costs,  how  collected,  526. 

who  are  liable  to  imprisonment — statutes  not  repealed,  626. 

when  statute  of  1847  not  applicable^  526. 
costs  against  infant pUUniiff  {%  316),  626. 

costs  in  an  action  by  or  against  an  executor  or  administrator,  trustee  of  an 
express  trust,  or  a  person  expressly  authorized  by  statute  to  sue 
(§  317X  626. 

security  in  the  discretion  of  the  court,  626. 

when  plaintiff  a  receiver  not  liable  (br  costs,  626. 

when  costs  may  be  recovered  of  the  estate  of  a  deceased  defendant,  627. 

action  by  a  general  assignee  for  benefit  of  creditors,  527. 

motion  for  costs  against  executors,  before  whom  made,  627. 

costs  against  legal  representative  in  action  of  tort,  527. 

costs  on  the  ground  of  a  ref^isal  to  refer,  and  on  a  reference,  627. 

powers  of  referees  to  decide  question  of  costs,  528. 

when  extra  costs  will  be  allowed  against  executors,  628. 

statute  on  the  subject  of  reference  and  costs,  629. 

when  duty  of  administrator,  &c.,  to  defend,  629. 

costs  on  appeal  fh>m  surrogate  appointing  administrators,  530. 

charging  costs  against  one  of  two  executors,  630. 
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on  defence  of  statate  of  linitAtlons  by  ezecutora,  630. 

when  surrogate  to  select  referees^  530. 

where  defendant  dies  pendente  ht$f  and  action  continued,  531. 

diYision  of  executors'  atid  administrators*  commissions  between  them- 
selves, 531. 
costs  on  review  of  a  dedsion  of  an  inferior  court  in  a  special  proceeding  (§  318), 
531. 

costs  on  appeal  fVom  surrogates*  decrees,  531. 
costs  in  actions  by  the  people  (§^  319,  320),  532. 
costs  against  assignee  of  cause  of  action,  after  action  brought  (§  321),  532. 

provisions  under  the  Revised  Statutes,  532. 

when  party  not  of  record  liable  for  costs,  533. 

where  landlord  defends  in  an  ejectment  suit,  533. 
costs  on  a  settlement  (§  322),  533. 

where  appearance  and  answer  by  separate  attorneys,  plaintifT  entitled  on 
settlement  to  one  bill  of  costs,  533. 

when  a  person  suing  en  autre  droit  not  liable  for  costs  fbr  not  proceeding, 
534. 

when  a  reply  of  discontinuance  should  aver  payment  of  costSi  534. 

discontinuance  where  defendant  sets  up  a  counter  claim,  534. 

where  defendant  set  up  a  former  suit  pending,  534. 

where  defence  of  infancy  interposed,  535. 

where  plaintiff  settles  with  some  of  several  defendants,  536. 

in  case  of  tender  after  retainer  and  before  service  of  process,  535. 

tender  after  suit  bft)ught,  536. 

when  discontinuance  does  not  bar  a  new  suit,  536. 

when  poor  person  not  liable  for  costs  of  former  suit,  636. 

non  payment  of  costs,  a  bar  to  a  new  appeal,  539. 

an  order  that  plaintiff  pay  costs  in  an  action,  is  appealable,  667. 

an  order  allowing  oosts^  where  title  to  real  property  comes  in  question,  is 
appealable,  667.  i 

order  granting  or  denying  an  extra  allowance  of  ooets^  not  appealable,  569. 

of  a  motion,  not  appealable,  569. 

on  review  of  special  term  orders,  573. 
how  awarded^  on  appeal  (§  368),  597. 

reversal  of  judgment  for  error  in  fact,  597. 

plaintiff's  costs  on  affirmance  of  an  order  denying  a  new  trial  after  judg- 
ment entered,  597. 

collection  of  costs  of  appeal  simply,  507. 

affirmance  of  judgment,  597. 

reversal  of  judgment,  598. 

an  opinion  of  the  court  on  a  question  of  costs,  not  appealable,  698. 

costs  on  reversal  of  orden  on  demurrers^  with  leave  to  answer  on  pay- 
ment of  costs,  598. 

costs  on  conditional  reversal  of  judgment  for  possession  of  personal  prop- 
erty, 599. 

on  appeal  from  a  surrogate's  decree,  599. 
ordering  restitution  (§  369),  599. 

after  appeal  a  motion  for  restitution  should  be  made,  699. 

where  defendant  paid  the  judgment  without  costs  of  a  (jending  appeal,  599. 

on  settlement  of  judgment  without  payment  of  attomey^s  costs,  600. 
setting  off  costs  and  recovery  (§370),  600. 

set-off  of  costs  on  an  offer  of  judgment,  600. 
the  costs  on  appeal  (§  371),  600. 

when  neither  party  allowed  costs  on  reversal,  600. 

where  appeal  from  justice's  judgment  transferred  by  county  court  directly 
to  supreme  court,  600. 
double  costSf  565. 

costs  of  trial  allowed  in  controversy  submitted  without  action,  602. 

when  plaintiff  entitled  to  fbll  costs  where  he  recovers  less  than  defendant's 
offer,  616. 
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when  plaintiff  aooepts  offer  under  $1^0,  defendant  entitled  to  costs,  616. 
after  offer  or  tender,  618. 

of  motion  for  disooTeiy  of  books  and  papers  when  allowed,  625. 
application  for  taxation  of  costs  on  appeal  flnom  a  surrogated  order,  658. 
when  judgment  of  ouster  and  for  costs  only  can  be  given,  in  actions  bj 
attorney-general,  68i. 
against  corporation  or  persons  claiming  to  be  such,  how  collected  (§  443X  686. 
apportionment  ot,  in  partition,  693. 
attorney's  lien  for  costs,  692. 
in  summaiy  proceedings  to  reoorer  the  possession  of  land,  694. 

COUNTERMAND,  of  notice  of  motion,  B61. 
Soe  MbUona. 

COUNTER  CLAIK,  may  set  forth  as  many  grounds  of  defence  as  exist  (§  150X  258. 
may  be  either  legal  or  equitable,  358. 
must  exist  as  a  cross  demand  against  plaintiff,  259. 
must  be  against  plaintiff  on  record,  not  against  an  assignee,  259. 
breach  of  warranty,  claiming  to  recoup^  260. 
by  several  defendants,  260. 
difference  between  counter  claim  and  set-off,  260. 
to  an  action  for  goods  sold  and  on  promissory  notes,  261. 
in  an  action  for  a  tort,  261. 

defendant  may  elect  as  to  counter  claim  or  an  action,  261. 
in  an  action  for  rent,  262. 
statute  of  limitations  against  counter  claim,  262. 
several  defences  and  counter  claims,  262. 
must  be  distinct  and  affirmative  defences,  not  mere  denials,  263. 
inconsistent  defences,  263. 
slander,  264. 

COUNTY  COURTS,  repeal  of  existing  statutee  defining  jurisdiction  (§  29),  33. 
ihsir  juriediciion  (§  30),  33. 

constitutional  organization  and  provisions,  35. 
disability  of  county  judge,  35. 
titie,  when  acting  as  surrogate,  36. 
to  appoint  cricM,  36. 
fees  abolished,  36. 

powers  under  judiciary  act  184*7,  36. 
powers  under  the  Code,  36. 
no  authority  to  admit  attorneys,  3*7. 
when  no  power  to  tax  costs,  37. 
when  no  power  to  hear  motions,  3t. 
extending  time  to  answer,  and  staying  proceedings,  37. 
proceedings  supplementary  to  execution,  37. 
on  appeal  from  justice's  court,  37. 
on  certiorari,  38. 
justice's  return,  38. 
notice  of  appeal,  38. 
costs  on  revereal,  38. 
jurisdiction  on  a  plea  of  tiUe,  38. 
appellate  jurisdiction,  38. 
jurisdiction  out  of  court,  38. 
a  ''local  officer's'*  jurisdiction,  38. 
mortgage  foreclosures,  38. 
jurisdicton  as  to  toll-gates,  39. 
jurisdiction  as  to  lands  for  a  railroad,  89. 
respecting  habitual  drunkards,  39. 
jurisdiction  as  to  trials  and  judgments,  39. 
jurisdiction  in  action  of  assault  and  battery,  39. 

when  want  of  jurisdiction  appears,  or  does  not  appear,  upon  the  plead- 
ings, 39. 
waiver  of  the  question  of  jurisdiction,  39. 
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gtnerai  terms  where  held — notice  to  be  published  (§  31),  40. 
jurors,  how  drawn  and  summoned  (§  32),  40. 

costs  on  appeal  where  cause  transferred  from  county  court,  508. 

when  justice's  judgment  should  be  affirmed  for  insufficient  notice  of  ap- 
peal, 658. 

appeals  from  jostioee*  judgments  transferred  to  supreme  court  bj  the  county 
court,  by  incapacity  of  county  judge  to  hear  them,  559. 

power  of  a  county  judge  under  §  401,  563. 

order  by  a  county  judge  in  supplementary  proceedings,  not  appealable,  569 . 
appeal  to  the  court  of  common  pleas  for  the  city  and  county  of  New- York,  or 

to  a  county  court,  fVom  an  inferior  court  (Ch.  5,  TU.  11),  569. 
existing  laws  repealed,  and  this  chapter  substituted  (§  351^  5*75. 
by  what  a>ttr<9  judgments  to  be  reviewed  (§  352),  576. 

appellate  jurisdiction  of  county  court,  576. 

appeals  in  cases  arising  in  justices'  courts  in  Buffalo  and  Erie  county,  577. 

reversal  of  justices*  judgment  on  appeal  by  default,  577. 

when  affidavits  received  on  appeal,  577. 

appeals  from  the  marine  court,  N.  Y.,  577. 

irregularity  in  proceedings  in  the  marine  court,  N.  Y.,  577. 

marine  and  district  courts  when  not  considered  justices'  courts,  577. 

relief  on  the  ground  of  surprise,  578. 

objection  to  notice  of  appeal  fh>m  marine  court,  578. 

concurrent  jurisdiction,  578. 

points  to  be  furnished  on  appeal,  678. 
appellant  to  make  affidavit  (§  353),  579. 

service  of  notice  of  appeal  after  time  limited  by  statute,  579. 

when  notice  of  appeal  cannot  be  served  upon  an  attorney,  579. 

notice  of  appeal  may  be  served  inunediately  on  rendering  judgment,  579. 

effect  of  not  stating  grounds  of  appeal  in  the  notice,  579. 

service  of  notice  of  appeal  on  clerk  marine  court,  580. 

motion  to  dismiss  appral  must  be  made  at  special  term,  580. 

insufficiency  of  notice  of  appeal,  580. 

copy  affidavit  and  notice  of  appeal  to  be  served — ^and  undertaking  to  be 
given  (§  354X  580. 

whsA  the  undertaking  under  this  section  comprehends,  582. 

costs  of  return  may  be  paid  to  the  clerk,  582. 

service  of  notice  of  appeal  on  respondent,  582. 

when  and  how  appeal  must  be  perfected,  582. 
security  to  stay  execution  (§  355),  683. 
form  cf  undertaking  (§  356),  583. 
execution  how  stayed  (g  367),  583. 

the  required  undertaking  must  be  given  to  operate  as  a  stay,  584. 

when  proceedings  stayed,  but  levy  not  discharged,  584. 

extension  of  time  to  give  a  new  undertaking,  584. 
Ml  ease  of  death  of  justice^  undertaking  to  be  filed  (§  358),  584. 
service  ofnoUce  of  appeal  in  absence  of  justice  (§  359),  584. 
return,  when  and  how  made  and  compelled  (§  360X  584. 

appeal  may  be  dismissed  unless  fees  paid,  584. 

what  the  return  should  state,  586. 

when  further  return  required,  586. 

rule  in  N.  Y.  common  pleas  as  to  a  return,  686. 
how  made  if  justice  be  out  of  office  (§  361),  685. 
fwrHKer  return  may  be  ordered  (§  362),  585. 

on  appeals  where  county  court  has  not  jurisdiction,  585. 

amended  return  to  be  filed  before  cause  put  on  calendar,  586. 

exceptions  must  appear  by  original  or  amended  return,  586. 

the  notice  of  appeal  must  contain  the  errors  relied  on,  566. 
if  justice  he  dead,  insane  or  absent  firom  state,  witnesses  to  be  examined— if 
in  another  county,  return  may  be  compelled  (§  363),  686. 

where  justice  removes  firom  the  state  before  return  made^  586. 

where  justice  has  gone  out  of  office,  587. 
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hearing  upon  rdur»— dismissing  appeal  if  not  brought  on  (§  3G4),  687. 

if  respondent  does  not  appear^  judgment  of  reversal  bj  de&alt,  687. 

appeals  from  justices*  courts  transferred  by  conntj*  ooart  to  supreme  court, 
587. 
to  he  heard  on  original  papers  (§  366),  687. 

appeals  fVom  justices'  courts  transferred  by  county  court  to  supreme  court 
587. 
judgment^  bow  given  (§  866),  587. 

mere  questions  of  fiiet  cannot  be  reviewed,  688. 

cannot  affirm  in  part  and  reverse  in  part  judgment  for  entire  damages,  6S9. 

appellate  court  is  restricted  to  issues  of  law  framed  in  the  court  bek>w,  589. 

great  latitude  is  allowed  in  pleadings  in  justice's  court,  689. 

matters  of  discretion  which  may  constitute  error,  590. 

correcting  mistakes,  890. 

newly  discovered  evidence,  or  surprise,  690. 

judgment  below  not  to  be  disturbed  for  technical  defects;  where  substantial 
justice  has  been  done,  690. 

objection  to  complaint  and  amendment,  591. 

when  objections  waived  by  pleading  to  the  merits,  591. 

variance  between  pleadings  and  proofs,  591. 

matters  which  might  have  been  a  defence  if  objected  to,  when  not  con- 
considered  on  appeal,  692. 

matters  sufficient  to  authorize  a  reversal  of  judgment,  692. 

issuing,  service  and  regularity  of  process,  593. 

adjournment,  593. 

non-suit,  594. 

exceptions  to  non-suit,  694 

judgment  by  default^  694. 

manifest  injustice  must  be  shown,  to  open  a  default,  695. 

cases  submitted  on  appeal,  696. 

appellate  court  may  appoint  a  guardian  <sd  Ktem,  596. 

title  to  real  estate  by  the  pleadings,  596. 

want  of  jurisdiction  by  reason  of  non-reaideDce,  596. 

a(  pjaranoe  by  attorney,  696. 
judgnientroll  (§  367),  597. 
coats  of  appeal^  how  awarded  (§  368),  597. 

8ee  Costs, 

powers  of  county  judge  in  making  order  to  stay  proceedings,  661. 
in  actions  in  supreme  court,  county  judge  may  act  at  chambers — ^his  orders,  how 
reviewed  (§  403),  662. 

provisions  of  statute   in  reference   to  powers  and  duties  of  ooontj 
judges,  662. 

no  appeal  lies  from  order  of  county  judge  granting  attachment,  662. 

granting  order  extending  time  to  answer,  663. 
enlarging  time  for  proceedings  in  an  action  (S  405),  663. 

allowing  an  order  enlarging  time  to  make  a  case  or  bill  of  exceptions,  664 

orders  ex  parte  at  chambers  need  not  be  entered  with  the  derl^  €64. 

entitling  an  affidavit  in  the  coimty  court  in  special  proceedings,  665. 

jurisdiction  of,  in  partition  693. 
COURT,  trial  by  (CA.  4,  Tit.  8),  409. 

trial  byjury^  how  waived  (§  266),  409. 

jury  may  be  waived  on  an  inquest,  409. 
on  trial  by  the  court,  judgment  to  be  given  in  twenty  days  (§  267),  409. 

this  statute  is  directory,  409. 

finding  of  the  judge  treated  as  the  verdict  of  a  jury,  410. 

trial  of  question  of  fact  by  the  court,  judgment  may  be  entered  imme- 
diately, 410. 

when  uncertain,  what  facts  should  be  deemed  established,  410. 
exceptions^  how  and  when  taken  (§  268),  410. 

when  to  obtain  a  review,  an  appeal  must  be  had  under  section  348,  411. 

judge  has  no  power  to  suspend  entry  of  judgment,  411. 
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in  reference  to  exceptions  on  the  trial  and  report  of  referees,  411. 

what  is  necessary  for  the  purpose  of  reviewing  a  judgment,  where  trial  is 

had  by  the  court  without  a  jury,  412. 
what  is  necessary  for  the  purpose  of  reviewing  a  judgment  entered  upon 

the  report  of  referees,  412. 
to  authorize  a  review  in  oourt  of  appeals,  must  be  aotual  determination  by 

general  term,  413. 
proceedings  upon  judgment  on  issue  of  law  (§  869),  413. 
report  of  refertea  to  stand  as  decision  of  the  court  (§  272),  417. 

See  Tfiale, 
execution  can  be  issued  after  five  years  only  by  leave  of  court  (§  284),  443. 
the  court  as  well  as  a  judge  has  power  to  puuish  for  contempt,  487. 
proceedings  on  punishing  for  contempt,  487. 
review  of  a  cause  tried  by  the  court  alone,  647. 
to  exercise  discretion  in  giving  credit  to  testimony  of  a  party,  626. 
courts  of  record  may  issue  commissions,  642. 
issuing  a  commission  tiot  a  matter  of  strict  right,  but  discretionary  with 

the  court,  645. 
will  generally  be  issued  where  e>  prima  facie  case  is  presented,  645. 
where  motion  for  commission  in  supreme  court  to  be  made,  646. 
OOURT  OF  APPEALS,  its  jurisdiction  (§  U),  7. 
additional  jurisdiction,  8. 
when  appeal  lies  to,  8. 
what  is  an  actual  determination,  8. 
final  decree  of  a  surrogate,  9. 
report  of  referee  in  nature  of  special  verdict,  9. 
when  to  an  exception  to  a  charge  generally,  9. 
contents  of  a  special  verdict,  9. 
a  final  order  in  a  special  proceeding,  9. 
an  order  vacating  a  judgment  on  confession,  9. 
when  exceptions  sufficient,  9. 

questions  of  fact  reviewed  in  case  commenced  before  the  Code,  10. 
a  final  order  upon  summary  application  after  judgment,  10. 
objections  waived,  unless  made  at  the  trial,  10. 

when  all  the  facts  will  be  considered  on  a  special  verdict  or  otherwise,  10. 
when  an  appecU  does  not  lie,  1 1. 

determinations  from  which  an  appeal  to  tho  ooort  of  appeals  does  not  lie, 

and  questions  not  subject  of  review,  11. 
a  decree  not  final  where  a  reference  to  be  had,  11. 
a  motion  to  set  aside  decree  or  judgment  for  irregularity  or  favor,  11. 
an  order  granting  or  refVising  costs  in  equity,  11. 

to  review  a  judgment,  there  must  be  a  bill  of  exceptions  or  special  ver- 
dict, 11. 
a  motion  to  compel  a  party  to  submit  to  examination,  12. 
an  interlocutory  order,  12. 
an  order  refusing  leave  to  file  exceptions,  18. 
an  order  setting  aside  decree  of  divorce  taken  as  confessed,  12. 
upon  a  disputed  question  of  fact,  12. 
an  order  setting  aside  an  answer  as  frivolous,  &c.,  12. 
a  decision  of  a  justice  at  special  term,  12. 
an  order  to  open  biddings  at  a  sale,  or  vacating  a  sale,  12. 
an  order  reversing  judgment  and  granting  a  new  trial,  12. 
an  order  directing  a  re-entry  of  a  judgment  to  save  an  appeal,  1 3. 
awarding  or  refusing  an  luue  at  law,  or  gpranting  or  refusing  a  new  trial,  13. 
an  order  denying  motion  to  stay  prooemlings  on  judgment,  or  extending 

time  to  appeal,  13. 
on  judgment  reversing  order  of  surrogate  before  costs  taxed  and  roll 

filed,  13. 
junsdiction  in  actions  commenced  in  justice's  court,  13. 
where  record  does  not  show  an  appeal  to  court  below,  13. 
on  questions  of  fact  merely,  13. 
staying  trial  of  an  action,  13, 
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order  in  partition,  14. 

only  such  part  as  is  appealed  from,  14. 

on  a  judgment  aflOrming  an  order  of  a  Bonogate,  14. 

order  respecting  a  proyisional  remedy,  ]4. 

bill  of  exceptions  on  matters  of  fact,  14. 

only  questions  of  law  by  exceptions  or  special  verdict,  14. 

questions  not  raised  before  referees,  14. 

on  report  of  commissioners  of  appraisal,  14. 

exceptions  miist  be  separated  from  the  case,  15. 

exceptions  to  each  and  every  part  of  the  charge,  15. 

questions  of  law  only  can  be  reviewed  in  oases  commenced  since  the 
Code,  15. 

must  be  a  final  judgment,  16. 

requisites  of  case  and  exceptions  upon  trial  by  the  court,  15. 

requisite  of  case  and  exceptions  upon  trial  by  referees,  16. 

questions  of  fact  in  an  equity  suit,  16. 

an  order  removing  cause  to  United  States  court,  16. 

may  reverse  as  to  one  and  not  as  to  the  other  defendant,  16. 

when  will  presume  appeal  to  court  below  was  taken,  16. 

settling  the  finding  of  facts  by  referees,  16. 

only  from  the  general  term  judgment  involving  the  merits,  17. 

an  appeal  from  marine  and  justices'  courts,  17. 
may  reverse,  affirm  or  modify  judgment  or  order  appealed  from  (§  12),  17. 

jurisdiction  as  to  parties,  17. 

when  opinions  conclusive,  17, 

when  opinions  not  conclusive,  17. 

stare  decisis,  17. 

on  a  judgment  overruling  a  demurrer,  18. 

no  jurisdiction  as  to  parts  of  a  decree  not  appealed  fVom,  18. 

jurisdiction  to  review  an  order  vacating  a  judgment,  18. 

when  remittitur  to  be  sent  down,  18. 

jurisdiction  of  a  cause  lost  when  remittitur  filed  in  court  below,  18. 

in  case  of  affirmance  by  default,  18. 

in  case  of  a  regular  dismissal  of  appeal,  18. 

jurisdiction  remains  until  remittitur  is  filed,  18. 

in  case  of  dismissal  of  appeal  under  the  rules,  18. 

when  order  is  incorrectly  entered,  19. 

object  of  rule  17,  19. 

dismissing  the  appeal  under  rule  7,  19. 

power  of  court  below  to  remit  back  proceedings  for  amendment,  19. 

costs  on  dismissal  of  appeal,  19. 

when  appellant  waives  his  right  to  object  that  the  return  was  not  made 
I  in  time,  19. 

when  omissions  in  the  return  will  be  allowed  to  be  supplied,  19. 

interest  clause  in  remittitur,  19. 
terms  of  ike  court  (§  13),  20. 

criminal  causes,  20. 
giving  judgment  (§  14),  20. 

stare  decisis^  20. 

eflect  of  affirmance  on  an  equal  division  of  the  judges,  21. 

duty  of  a  judge  to  sit  in  review  upon  his  own  judgments  given  in  another 
court,  21. 
provision  for  rooms  for  holding  oourt  (§  15),  21. 
where  the  court  may  be  held---a4iourn™^ot  (§  l^)*  21. 

provisions  to  fill  the  place  of  absent  judge,  21. 

authority  of  justice  of  supreme  court,  while  a  judge  of  the  court  of  ap- 
peals, 22. 

salaries  of  judges  and  reporter,  24. 

section  121  not  applicable  to  this  court,  157. 

notice  of  argument  for,  397. 

when  should  render  final  judgment,  409. 
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appeals  to,  on  report  of  referees,  426. 

what  costs  allowed  in  court  of  appeals,  609. 
appeals  to  the  court  of  appeals  (Ch.  2,  TiL  11),  546. 
in  what  cases  (§  333),  645. 
w?hen  an  appeal  lies^  646. 

in  cases  of  reference  under  a  decree,  when  report  has  been  confirmed,  546 

when  payment  of  judgment  does  not  prevent  an  appeal,  546. 

improper  refVtsal  to  grant  a  new  trial,  546. 

on  order  made  after  judgment,  546. 

on  a  surrogate's  decree,  546. 

exception  to  conclusion  of  judge  on  the  trial,  546. 
when  an  appeal  does  not  lie,  646. 

a  general  exception  to  judge's  charge,  546. 

excessive  damages,  and  weight  of  evidence,  547. 

an  objection  on  an  assignment,  that  the  debt  was  not  assignable,  547. 

review  of  a  cause  tried  by  the  court  alone,  647. 

on  decision  on  demurrer,  and  on  the  merits,  548. 

order  setting  aside  judgment  and  execution,  648. 

order  as  to  costs,  648. 

judgment  upon  report  of  referee,  648. 

new  trial  in  ejectment  under  the  statute,  549. 

evidence  upon  question  of  fraud,  549. 

leave  to  appeal  from  judgment  of  common  pleas,  when  action  commenced 
in  an  inferior  court,  649. 
miscellaneous  questions  of  jurisdiction  and  practice,  649. 

writ  of  error  in  criminal  cases,  549. 

effect  of  the  amendment  of  the  Ck)de  ^1867)  on  prior  proceedings,  660. 

power  of  the  court  to  enforce  stipulation  between  parties,  550. 

dismissal  of  appeal  for  want  of  a  return,  550. 

will  not  reverse  where  defect  merely  formal  and  technical,  660. 
on  any  appeal,  security  must  be  given  to  pay  costs  and  damages,  not  exceeding 
$250— or  deposit  made,  unless  waived  (§  334),  650. 

appeal  from  single  judge  to  general  term,  551. 

undertaking  limited  to  affirmance  of  the  judgment^  561. 

solvency  of  sureties,  551. 

when  insufficient  to  stay  proceedings,  551. 

when  appeal  not  perse  a  stay,  651. 

when  the  lien  of  judgment  appealed  from  not  divested,  651. 

when  a  subsequent  judgment  does  not  merge  a  former  judgment,  551. 
on  judgment  for  money,  security  to  stay  execution  (g  335),  552. 

undertaking  where  different  amounts  recovered,  included  in  one  re- 
cord, 562. 
.  undertaking  must  agree  to  pay  costs  as  well  as  damages,  552. 
if  judgment  be  to  deliver  documents,  they  must  be  deposited  (§  336),  552. 
if  to  execute  conveyance,  it  must  be  executed  and  deposited  (§  337),  553. 
seeurOy  where  judgment  is  to  deliver  property,  for  a  sale  of  mortgaged  premises 
(§  338),  553. 

undertaking  under  section  334  sufficient  for  appeal,  553. 

sureties  liable  if  appeal  prosecuted  by  one  of  several  appellants.  653. 
stay  of  proceedings  upon  security  given  (§  339),  553. 

when  an  appeal  is  perfected,  554. 

on  appeal  by  executors  and  administrators,  654. 

appeal  does  not  per  se  supersede  an  execution,  664. 
tindertahings  may  be  in  one  instrument  or  several  (§  340),  554. 

an  undertaking  may  be  filed  nunc  pro  iwie,  555. 

by  an  agent  of  a  foreign  government^  555. 

a  stay  may  be  ordered,  where  no  undertaking  has  been  filed,  566. 

a  stay  is  not  effected  unless  a  copy  of  the  undertaking  is  served  with  the 
notice  of  appeal,  555. 

action  upon  undertaking,  after  forfeiture,  555. 

appellant  not  responsible  for  solvency  of  sureties,  655. 
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OOUBT  OF  APPBALS— eon^tfiiifld 

security  to  be  approved,  and  to  justi^  (g  341),  565. 

senrice  by  mail  must  be  ten  dayi^  566. 

exceptioQ  to  sareties  maj  be  niade  within  ten  days  after  undertakiDg 
filed,  556. 

sareties  on  writs  of  error,  666 
pthahMe  property  may  be  sold,  notwithatanding  appeal  (§  342),  666. 

when  sheriff  will  be  aathorised  to  sell  perishable  propolj,  666. 
umdertakifig  must  be  filed  (g  343^  657. 

must  be  filed  and  served  with  the  notice  of  appeal,  not  afterwards,  557. 

COURTS  OF  JUSTICE,  and  their  jarisdiction— part  first  of  the  Code,  4,  5,  6. 
Iht  several  courts  of  this  state  (§  9),  5. 
Iheir  jurisdMlion  generally  (§10),  6. 

effect  of  jurisdiction  and  want  of  it,  6. 
designaium  of  times  and  places  of  holding  courts,  how  made  (§  22),  29. 

COURTS  OF  OYBR  AND  TERMINER,  existing  statutory  provisiona  as  to  tenns 
and  businesses  of  the  courts  repealed,  and  order  of  supreme  court  fixing 
terms,  Ac.,  abrogated  (g  17),  22. 

courts  of  oyer  and  terminer'-organizaUon,  27. 

power  of  Judge  while  in  court  of  appeals,  27. 

in  New- York,  27. 
spsdai  terma^  circuit  courts,  and  courts  of  oyer  and  terminer,  preecribed  (§  20),  28. 
circuit  courts  and  courts  of  oyer  and  terminer  held  together  (g  21),  29. 

legislature  to  prescribe  powers,  28. 
designation  of  times  and  places  of  holding  oouits,  how  made  (g  22),  29. 
ptaces  of  holding  the  courts  (g  24X  30. 
puhmcalUm  of  appointments  thereof  Tg  25),  30. 
when  judges  not  assigned  may  hold  tne  courts  (g  26),  30. 

temporary  presiding  justice,.  31. 

while  a  judge  of  the  court  of  appeals,  31. 

OOUBT  ROOiCS,  rooms,  fuel,  &c.,  how  furnished  (g  28),  32. 
applicable  to  the  superior  court,  32. 
applicable  to  the  common  pleas  and  marine  court,  32. 
district  courts,  33. 

what  expenses  a  proper  county  charge,  33. 
furnishing  attendants,  rooms,  &c.,  N.  f.  district  ooartB>  107. 

COVENANTS,  complaint  on,  209. 

oomplaint  in  actions  on  mutual,  dependent  and  independent  contraetB,  233. 
time  of  performance,  allegations  ol)  in  oomplunt,  234. 
See  Coniraets, 

CREDITOR,  any  debtor  may  pay  execution  against  his  creditor  (g  293),  478. 
necessary  proof  to  be  made  of  the  judgment  paid  Iff  the  debtor,  478. 
judgment  in  action  of  tort,  478. 
examination  of  debtors  of  Judgment  debtor,  or  of  those  having  property  beloog- 
ing  to  him  (§  294),  478. 
claims  from  those  who  owe  the  judgment  debtor,  479. 
action  by  assignee  for  the  benefit  of  creditors— costs,  527. 
action  by  assignee  for  the  benefit  of  creditors— examination  of  wit- 
nesses, 634. 

CREDITORS'  BILLS,  may  issue  on  judgment  without  leave  of  the  court,  115. 
action  in  nature  of,  proper  parties,  149. 
oomplaint  in,  212. 

supplementary  proceedings,  a  substitute  for,  47 !l. 
Sf^  Discovery. 

CRIERS,  county  judges  to  appoint  crien,  36. 

superior  court  and  comnK>n  pleas  to  appoint  oriei^-his  salaiy,  46. 

marine  court  to  appoint  offioen,  80. 
CRIMINAL  ACnON,  division  of  actions  into  civil  and  criminal  (g  41  3. 
definiUon  of  (§  5),  3. 

to  have  preference  on  calendar,  20. 


INDEX.  817 

CRIMINAL  XCnON^conUnueeL 

jurisdiction  of  superior  court  K.  Y.  as  to  criminal  oflTences,  43. 
taking  testimonj  conditionally  in  criminal  cases,  661. 

CUSTODY,  when  and  how  defendant  under  arrest  must  be  kept  in  custody,  N.  Y. 
district  courts,  92. 
confession  of  judgment  by  defendant  in  custody,  607. 

Damages,  ezceedTe,  when  rendered  in  justices'  courts,  review,  fto.,  57. 
claim  of,  in  complaint  in  justice^s  court,  66. 

claim  for  unliquidated  damages  for  breach  of  contract  is  assignable,  135. 
special,  complaint  for,  209. 
in  actions  to  recover  property  distrained  for  damage,  answer  need  not  set  forth 
titie  (§  166),  299. 
ascertaining,  on  undertaking  given  on  injunction,  357. 
proof  of  demand  and  clerk's  report  of  damages,  387. 
when  damages  assessed  by  a  sheriff's  jury,  387. 
proof  of  olaSn  where  service  by  publication,  387. 
as  to  double  or  treble,  under  a  statute,  404. 
as  to  severance  of  damages,  404. 
tn  aeUoru  for  recoveiy  of  money  only,  jury  to  assess  damages  (§  263),  404. 

See  Verdict 
rate  of  damages  where  damages  recoverable  (§  276),  433. 
breach  of  contract  to  convey  lands,  433. 
for  iiguriee  to  landa^  433. 
against  sheriff  for  not  returning  execution,  434. 
work,  labor  and  services,  434. 
liquidated  damages,  434^ 
breach  of  contract,  434. 
for  iqjuiries  to  the  person,  435. 
breach  of  warranty  of  personal  property,  435. 
aaseesment  ot,  by  a  sheriiTs  jury  not  a  trial,  608. 
excessive  and  weight  of  evidence,  appeal  does  not  lie,  647. 
assessment  ot,  on  default  in  answering,  661. 

an  order  of  reference  to  ascertain  damages  in  an  action,  when  appeal- 
able, 566. 
defendaiU  may  offer  to  liquidate  damages  conditionally  (§  386^  617. 
effect  €f  aoeejiaitee  or  refusal  of  offer  (§387),  617. 

can  a  tender  be  made  except  in  the  form  of  an  offer,  617. 
costs  after  offer  or  tender,  618. 

action  to  recover  damages  for  personal  injuriea— examination  of  wit- 
nesses, 637. 
serving  notice  of  assessment,  670. 
haw  recovered  in  action  by  attomey^general  (§  439),  685. 
See  Quo  Warranio, 
See  Scire  Facias. 

DEBTOR,  examination  of  judgment  debtor,  in  supplementary  proceedings,  471. 

when  examination  of  debtor  may  be  applied  for,  474. 

before  whom  the  judgment  debtor  is  ordered  to  appear,  476. 
any  debtor  may  pay  execution  against  his  creditor  (§  293),  478. 

necessary  proof  to  be  made  of  the  judgment  paid  by  the  debtor,  478. 

judgment  in  action  of  tort,  478. 
examination  of  debtors  of  judgment  debtor,  or  of  those  having  property  belong- 
ing to  him  (§  294),  478. 

claims  from  those  who  owe  the  judgment  debtor,  479. 

See  StgpplemsiUary  Froeesdings, 

DECBEE,  not  final  where  reference  to  be  had,  1 1. 
Qee  Appeal 
an  appeal  lies  in  cases  of  reference  under  a  decree,  when  report  has  been 

confirmed,  646. 
when  appeaA  lies  from  a  surrogate's  decree,  546: 
costs  on  appeal  from  a  surrogate's  decree,  699. 

52 


1 


818  INDEX. 

DEED,  recitals  in  a  sheriff's  deed,  when  amendable,  466. 

title  of  a  purchaser  in  good  faith  when  protected,  456. 

a  deed  from  sheriff  necessary  to  vest  title,  458. 

by  whom  sheriff's  deed  executed  on  redemption,  459. 

when  purchaser  of  premises  by  contract  will  be  protected  Irom  sheriff's 

deed,  460. 
See  Execution. 
See  Sheriff. 
See  BedempHon. 

DEFAULT.    See  Judgmeni. 

judgment  by  default  in  marine  or  justices'  courts,  694. 
manifest  injustice  must  be  shown,  to  open  a  default,  595. 
judgment  by  default  against  one  of  two  defendants  in  trover,  plaintifiT  may 
call  such  defendant  as  a  witness,  631. 

DEFECTS,  in  complaint  may  be  cured  by  answering,  or  on  the  trial,  234. 

an  incurable  defect  not  waived  by  any  pleading,  247. 

when  verdict  aids  defects  in  actions  of  libel  and  slander,  299. 

See  AmendmoKta. 
no  error  or  defect  to  be  recorded,  unless  it  affect  substantial  rights  (§  l^^X  319. 

complaint,  319. 

entitling  of  the  court,  319. 

entitling  an  affidavit,  319. 

in  execution,  when  considered  unimportant,  448. 

a  judgment  will  not  be  reversed  on  appeal  where  defects  merely  formal 
and  technical,  660.  • 

matters  of  discretion  which  may  constitute  error,  690. 

correcting  mistakes,  690. 

judgment  below  not  to  be  disturbed  for  technioal  defects  where  substan- 
tial justice  has  been  done,  590. 

defective  affidavits  for  motion,  667. 

DEFENCE,  when  defendant  to  pay  costs  for  unreasonably  defending  (g  \%\\  178. 
See  Demurrer. 
See  Answer, 

occurring  pending  the  action,  266. 
partial,  how  pleaded,  257. 
several  defences  and  ooimter  olaiina,  262. 
counter  claims  must  be  distinct  and  affirmative  defences^  263. 
inconsistent  defences,  263. 
See  Cownkr  Claim, 
sham  defences  to  be  stricken  out  (§  152),  266. 
what  constitutes  a  sham  defence,  266. 
when  may  be  stricken  out  on  motion,  267. 
results  of  the  authorities  upon  this  question,  268. 
irrelevant  answers,  269. 
a  defence  must  be  averred,  if  proved,  808. 

an  order  opening  a  defiwlt  and  permitting  a  defence,  not  appealable,  668L 
matters  which  might  have  been  a  defence  if  objected  to^  when  not  con- 
sidered on  appeal,  692. 
See  Joint  Debtors. 

DEFENDANTS,  who  may  be  joined  as  defendants  (§  118X  149. 
action  in  nature  of  a  creditor's  bill,  149. 
action  on  contract  made  by  an  infant,  149.' 
all  the  parties  must  be  affected  by  the  several  causes  of  action,  149. 
action  to  foreclose  mortgage,  150. 

action  where  a  sovereign,  or  a  sovereign  state  are  defendanti^  161. 
action  against  sheriff  and  his  deputy,  151. 
action  of  ejectment  for  dower,  151. 
partition  suits,  151. 

as  to  the  rights  of  defendants  and  thurd  persons  after  judgment,  168. 
effect  ot  opening  judgment  against  non-resident  defendant,  187. 
order  for  publication  against  absent  or  concealed  defendants^  187. 
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DEFENDANTS— continued. 

order  for  publioation  against  an  absent  defendant  who  has  property  within 
the  state,  188. 

service  of  summons  on  joint  and  several  defendants,  189. 

where  the  summons  is  against  several  and  complaint  against  one  onlj,  189. 

as  to  the  misjoinder  of  parties  defendant,  241,  246. 

counter  claim  by  several,  260. 

See  Answer — Counter  Claim. 

when  liable- to  attachment  xmder  g  239  of  the  Ck)de,  366. 

when  action  in  readiness  for  trial  against  several  defendants,  401. 

manner  of  granting  relief  to^  430. 

when  plaintiff  liable  to  an  execution  against  his  person  for  costs,  446. 

when  plaiDtifTmust  charge  defendant  in  execution,  446. 

oosts  where  one  defendant  acquitted  in  action  of  tort,  491. 

costs  on  one  cause  of  action  for  plaintiff  and  one  for  defendant,  493. 

costs  on  appeal,  affirmed  as  to  one  of  two  defendants  and  reversed  as  to 
the  other,  494. 

oosts  when  several  defendants  appear  bj  the  same  attorney,  499. 
coats  when  allowed  to  defendant  (§  305),  499. 

actions  against  joint  defendants,  499. 

action  for  tort  where  verdict  in  favor  of  some  and  against  other  defend- 
ants, 499. 

what  costs  may  be  recovered  of  the  estate  of  a  deceased  defendant,  627. 

costs  where  defendant  dies  pendente  Hte^  and  action  continaed,  631. 

costs  where  plaintiff  settles  with  some  of  several  defendants.  636. 

confession  of  judgment  by  defendant  in  custody,  607. 

examination  of  a  co-defendant,  627. 
examincUian  of  co-plaintiff  or  co-defendant  (§  397),  630. 

action  for  a  joint  assault,  630. 

action  against  two  or  more  for  wrongfully  detaining  personal  property,  631. 

judgment  by  default  against  one  of  two  defendants  in  trover,  plaintiff  may 
call  such  defendant  as  a  witness,  631. 

action  against  a  municipal  corporation,  631. 

when  one  of  two  defendants,  sued  jointly,  may  be  a  witness  for  his  co- 
defendant,  631. 

action  against  two  joint  makers  and  two  joint  indoreers,  632. 

where  plaintiff  has  called  defendant  as  a  witness,  when  plaintiff  may  re- 
spond, 633. 
Vfhen  papers  need  not  be  served  on  defendant  (§  414),  670. 

serving  notice  of  assessment,  670. 

application  for  leave  to  amend  summons,  671. 

service  of  an  injunction,  671. 

service  of  notice  of  trial,  671. 

serving  notice  of  motion,  671. 

general  appearance  before  service  of  complaint,  671. 

voluntary  appearance,  672. 

who  are  proper  parties  defendants  in  an  action  of  ejectment,  and  wha 
averments  in  complaint  necessary,  697. 

the  death  of  a  sole  defendant  in  an  action  to  recover  possession  of  fata 
abates  the  action,  698. 
DEFINITE,  to  make  a  pleading  definite  and  certain,  283. 

definitenoss  and  certainty  in  pleadings,  286. 

motion  to  make  pleading  definite  and  certain,  288. 
DEFINITIONS,  and  divisions,  general  (Code),  1. 

of  an  action,  2. 

of  a  special  proceeding,  2. ' 
ofajvdgment^  (§  246),  383. 
ffentral  and  special  verdicts  defined  (g  260),  402. 

special  verdict,  402. 

general  verdict,  402. 
of  an  order  (^  400),  663. 
of  a  motion  (§  401),  665. 
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DEFINITIONS— cofi^tiittad 

definitton  of  the  words  ''M  his  {ilaoe  of  resdenoe,"  670. 
tf  real  property  (§  462).  705. 
cf  pergonal  property  (g  463^  705. 
of  property  (§  464),  705. 
ofdittrid  {%  465X  705. 
o/cferib  (|  466X  706. 
DEMAND,  of  trial  to  the  proper  counfy,  164. 

the  demand  of  itself  doss  DOt  operate  to  diange  the  place  ef  trial,  165. 

when  caroplaint  may  be  demanded,  177,  178. 

one  entire  demand  cannot  be  severed,  to  form  two  causes  of  action,  195. 

of  relief  in  complaint,  235,  236. 

counter  claim  must  exist  as  a  cross  demand  against  plaintiff,  269. 

of  a  further  account,  28 L 

difference  between  diemanda  single  and  entire  and  sevenJ  and  distlncCi  28L 

proof  of  demand  and  clerk's  report  of  damages,  387. 

proof  of  claim,  where  service  by  publication,  387. 

time  of  serrice  of  complaint  after  demand,  431. 
DEMIJBRER,  judgment  overruling,  court  of  appeals,  18. 

the  proper  remedy,  on  insufficient  complaint  injustice's  court,  66w 

by  either  party  in  justices'  courts,  68. 

general  demurrer,  justices'  courts,  68. 

when  demurrer  waived,  justices'  courts^  68. 
defendant  to  demur  or  answer  (§  143^  236. 

extending  time  to  demur,  236. 

when^re^ilarly  served,  237. 
when  the  (Jefendani  may  demur  (§  144^  237. 

objection  must  appear  on  the  face  of  the  pleading,  237. 

cannot  demur  and  answer  to  same  matter,  238. 

authority  to  strike  out  a  demurrer,  238. 

for  want  of  proper  parties,  238. 

the  excent  to  whicli  a  demurrer  may  be  applied,  238. 

grounds  to  which  a  demurrer  will  not  apply,  238. 

meaning  of  tlie  language,  239. 

want  of  jurisdiction,  239. 

a  special  cause  of  demurrer,  239. 

interpretation  of  this  subdivision,  239. 

proceedings  pending  between  same  parties  and  for  same  cause,  240. 

when  objection  should  be  stated  as  a  defence,  240. 

action  pending  for  same  cause  in  another  state^  240. 

action  on  note,  and  proceedings  to  enforce  a  lien,  240. 

as  to  the  miqoinder  of  parties  plaintiff  240. 

as  to  the  mi^oinder  of  parties  defendant,  241. 

improper  joinder  of  parties^  S41. 

as  to  non-joinder  of  parties,  241. 

where  causes  of  action  not  separately  stated  and  plainly  numbered,  242. 

when  the  demurrer  will  and  will  not  apply,  242. 

to  two  distinct  causes  of  action,  243. 

to  a  joint  cause  of  action,  243. 

as  to  waiver  of  objection,  243. 
must  specify  grounds  of  objection  (§  145),  244. 

what  is  a  substantial  specification  of  the  grounds^  244. 

causes  stated  in  the  demurrer  must  control  judgment,  244. 

applies  to  courts  of  record,  245. 
Juno  to  proceed  if  complaint  be  amended  (g  146),  245. 

complaint  amended  after  default,  245. 

when  amended  complaint  demurred  to,  245. 
otjeetion  not  appearing  on  complaint  may  be  taken  by  answer  (g  147),  245. 

want  of  legal  capacity  to  sue,  245. 

what  allegations  should  appear  in  complaint,  246. 

several  counts  for  same  indebtedness  not  allowed,  246. 
direction  when  deemed  waived  (g  148^  246. 
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DEMURREIU-eanftmfed 

on  demurrer  to  answer,  246. 

misjoinder  of  defendants,  246. 

mi^olnder  of  plaintiffs,  247. 

allegations  by  a  corporation  plaintiff,  24t. 

matter  in  abatement,  247. 

objections  relied  on  most  be  specified,  247. 

an  incarable  defect  not  waived  hy  any  pleading,  247. 

when  defendant  must  moye  to  strike  out  or  demur,  247. 

See  Answer, 
aa  to  soine  causes  of  action,  and  answer  as  to  others  (g  161),  265. 

where  answer  and  demurrer  served  together,  266. 

issues  of  law  and  fact,  both  must  be  disposed  of  before  Judgment  for 
costs,  266. 

when  plaintiff  cannot  demur  and  reply  to  answer,  266. 

where  two  causes  of  action  improperly  united,  266. 

a  defendant  cannot  demur  and  answer  to  the  same  matter,  266. 

when  answer  may  be  used  as  a  demurrer,  266. 

reply  when  bad  on  demurrer,  271. 

an  answer  mwely  defensive,  not  subject  to  demurrer,  272. 

a  demurrer  will  not  lie  to  part  of  an  entire  defence,  272, 

when  the  previous  pleading  of  the  adversary  may  be  attacked  on  de- 
murrer, 272. 
to  reply  (§  165),  274. 

ground  of  demurrer  to  be  stated,  274. 

what  is  an  insufficient  reply,  274. 

judgment  on  failure  to  answer  or  demur,  385. 
Judgment  on  frivolous  demurrer,  answer  or  reply  (§  247X  388. 

powers  of  a  judge  at  chambers  to  allow  conditional  order,  388. 

what  is  a  frivolous  pleading,  388. 

difference  between  a  sham  and  frivolous  pleading,  389. 

effect  of  verification,  39d. 

when  answer  deemed  frivolous,  391. 

when  answer  considered  not  frivolous,  391. 

when  demurrer  deemed  frivolous,  392. 

when  demurrer  deemed  not  to  be  frivolous,  392. 

entry  of  judgment  and  appeal  therefrom,  392. 

costs  on  reversal  upon  a  point  which  might  have  been  taken  by  de- 
murrer, 508. 

when  appeal  does  not  lie  on  decision  on  demurrer  and  on  the  merits,  548. 

appeal  from  an  order  on  demurrer,  562. 

orders  sustaining  or  overruling  demurrers  when  not  appealable,  570. 

costs  on  reversal  of  orders  on  demurrers,  with  leave  to  answer  on  payment 
of  costs,  698. 

decision  at  special  term,  overruling  a  demurrer,  when  an  order  and  when 
a  judgment,  663. 
DEIifXALS,  general  and  specific  both,  when  not  allowed,  248. 

hypothetical  or  alternative  form  of|  248. 

general  and  specific,  248,  249. 

on  information  and  belief,  249. 

sufficient  and  insufficient,  251. 
■    counter  claims  must  not  be  mere  denials,  263. 

inconsistent  defences,  263. 

See  Answer — Counter  claim, 

what  is  not  new  matter,  but  a  special  denial,  271. 
DEPOSITIONS^  taken  by  commission  in  N.  Y.  district  courts,  97. 

taken  de  bene  esse  N.  T.  district  courts,  97,  98,  99,  100. 

examinations  and  depositions  used  in  evidence^  645.  _ 

on  motion  in  supreme  court,  646.  *^ 

See  Commission, 

when  deposition  of  witness  may  be  taken  oonditionaliy,  649. 

in  taking  testimony  conditionally,  650. 
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DKPOSmONS--<on<tmt0dL 

to  be  signed  and  filed,  660. 

when  to  be  read  in  eTidenoOi  650. 

how  prevented,  650. 

effect  of  depoaition,  650. 

compelling  witness  to  attend,  650. 

de  bene  cue  may  be  taken  at  any  stage  of  the  cause,  650. 

|>art7  waives  objection  to  short  notice  by  appearance,  651. 

in  criminal  cases,  651.  x 

objections  to  reading  depositions  on  the  trial,  651. 

proof  of  the  non^residenoe  of  witnesses,  652. 

testimony  on  interrogatorieB  by  agreement  in  writing,  653. 

8ee  WiineaseB, 
DESIGNATION  of  times  and  places  of  holding  courts,  how  made  (g  32),  29. 

DEVISEES,  proceedings  against  joint  debtors,  heirs,  devisees,  legateesg  and  tenants 
holding  under  a  judgment  debtor  {CK,2,  TiLl2\  603. 
pariie$  not  iumnumed  in  action  on  joint  contract,  may  be  summoned  after 
judgment  (|  375),  603. 

this  chapter  intended  aa  a  substitute  for  tdrefadat,  603. 
ifjvdgmeiU  dtbior  die,  bis  representatives  may  be  summoned  (g  376),  603. 
proceedings  under  this  chapter  not  to  be  treated  as  an  action,  604. 
act  of  1850,  605. 
form  of  iummons  (g  377\  605. 

to  he  accompanied  by  affioieivit  of  amount  duo  (§  378),  606. 
pari/y  summoned  may  answer  ^d  defend  (g  379),  605. 
Bvbseqikerd  pkadinga  and  proceedings  same  as  in  an  action  (g  380^  606. 
answer  and  reply  to  be  verified  as  in  an  action  (§  381),  606. 

when  devisees  in  remainder  considered  in  possession  so  as  to  sue  in  pa^ 
tition,  688. 
DISBUBSEAiKNTS,  aUowanoe  of,  498,  617. 

when  referee's  fees  allowed  as  disbursementis  523. 
DISCHARGE,  where  defence  is  dischai^e  in  bankruptey  or  statute  of  limitations 

examination  of  witnesses,  638. 
DISCONTINUANCE,  of  action,  on  answer  of  title  in  Justice's  court,  62,  63. 
on  the  death  of  a  sole  defendant,  156. 
reply  of  discontinuance,  271. 

and  dismissal  of  complaint  in  action  of  claim  and  delivery,  341. 
when  a  reply  of  discontinuance  should  aver  payment  of  oosts,  634. 
where  defendant  sets  up  a  counter  claim,  534. 
where  defendant  sets  up  a  former  suit  pending,  534. 
where  defence  of  infancy  is  interposed,  535. 
when  discontinuance  does  not  bar  a  new  suit,  536. 
See  Abatement 
See  Costs, 
DISCOVERY  of  books  and  papers,  jurisdiction  of  superior  court  in  reference  to,  46. 
when  plaintiff  first  entitled  to  a  discovery,  in  action  on  account^  281. 
See  Suppletneniary  Ptoceedings, 
admission  or  inspection  of  writings  ( Ch,  5,  TU,  12),  618. 
a  party  may  be  required  to  admit  a  paper  to  be  genuine,  or  pay  expense  of 
proving  it.    Inspection  and  copy  of  books,  papers  and  documenta,  how 
obtained  (g  388),  618. 
this  section  is  auxiliary  to  the  Revised  Statutes,  619. 
provisions  in  the  Revised  Stotutes,  619. 
under  what  circumstances  and  extent^  and  in  what  manner  the  court  will 

require  a  discovery,  619. 
power  of  the  superior  court,  N.  T.,  to  require  the  production  of  books, 

papers,  Ac,  623. 
when  the  order  may  be  made,  623. 
referee  has  no  power  to  make  an  order  of  discovery,  623. 
must  contain  evidenoe  relating  to  the  merits,  624. 
when  books  and  papers  in  possession  of  adverse  party,  624. 
officers  of  corporations  not  bound  to  produce  booka^  ^,  on  the  trial,  €24. 
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when  the  diBcovery  will  be  required  by  the  testimonj  of  witnesses  on  the 

trial,  624. 
the  particular  facts  neceaaary  to  be  shown  in  the  petition,  635. 
action  for  libel,  626. 

application  under  suspicious  circumstances,  626. 
coets  of  motion  when  allowed,  625. 
power  of  enforcing  a  discovery,  626. 
acUtmfor,  aJboUahed  (g  389),  626. 
See  Partiet. 

DISCOVERY  OF  PROPERTY,  when  execution  returned  unsatisfied,  order  for, 
allowed  (§  292),  468. 

DISMISSAL,  and  discontinuance  of  complaint  in  action  of  claim  and  delivery,  341. 
of  complaint,  a  trial,  394,  395,  397. 
of  complaint  for  not  proceeding  to  trial,  431. 
costs  on  dismissing  complaint,  plaintiff  failing  to  proceed,  508. 
clerk's  fees  on  a  dismissal  of  the  complaint  on  motion,  522. 
application  to  dismiss  an  appeal  from  an  order  of  surrogate,  538. 
of  appeal  for  want  of  a  return,  550. 

motion  to  dismiss  appeal  must  be  made  at  special  term,  680. 
appeal  may  be  dismissed  unless  fees  paid,  584. 
of  appeal  if  not  brought  on  (§  364),  587. 

when  application  to  take  testimony  conditionally  to  be  dismissed,  650. 
motion  to  dismiss  appeal  from  an  order  granted  at  special  term,  654. 
of  complaint  is  a  judgment,  654. 

DISTRICT,  motions  in  first  judicial  district,  658,  663. 
motions  in  the  eighth  judicial  district,  660. 
defimtian  ofdiatrici  (§  465),  705. 

the  several  judicial  districts  no  power  to  make  rules,  707. 

DISTRICT  COCTRTS^  provisions  of  g  28  made  applicable,  33. 

'^An  ad  to  reduce  the  several  ads  relating  to  the  district  courts  in  the  city  of  New- 
York,  into  one  act.'*  passed  April  18,  1857  (§  66),  84. 
number  of  judicial  districts,  84. 
location  of  the  judicial  districts,  84. 
jurisdiction  of  the  district  courts,  84. 

no  jurisdiction  where  both  parties  non-residents  of  the  district,  85. 
action  against  a  foreign  corporation,  85. 
executors  and  administrators,  85. 
when  justice  interested,  85. 
judgments  by  confession,  86. 
actions  on  judgments,  85. 
married  women,  86. 

actions,  where  and  how  to  be  brought,  86. 
parties,  or  one  of  them,  must  reside  within  the  district^  86. 
disqualification  of  justice,  86. 

justice,  how  elected — must  be  a  counsellor-at-law,  86. 
justice  must  hold  court  in  his  district — absence,  how  supplied,  86. 
when  clerk  may  adjourn,  86. 
courts,  where  and  when  held,  87. 
location  of  the  districts  as  now  appointed,  87. 
official  seals,  87. 

may  prosecute  and  defend  by  attorney,  or  in  person,  87. 
actions,  how  commenced,  87. 
by  a  non-resident,  87. 
guardian,  how  appointed,  87. 
married  women,  87. 
infant  plaintiff,  87. 
non-resident  guardian,  87. 
requisites  of  summons,  88. 
defects  cured  by  appearance,  88. 
attachment  by  a  fictitious  name,  88. 
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when  r»al  name  is  aioertained,  88. 

when  fictitious  name  may  be  used,  88. 

time  for  serTice,  return  and  appearance,  88. 

computation  of  time,  88. 

how  non-resident  maj  sue,  89. 

how  non-resident  sued,  89. 

service  of  summons,  89. 

on  election  daj,  89. 

on  a  forei^  corporation,  89. 

on  a  lunatic,  90. 

service  of  a  copy  complahit — ^reriflcation,  90. 

can  service  be  made  by  a  minor  ?  90. 

how  service  made^  90. 

warrant  for  arrest,  when  may  iwue,  90. 

when  auctioneer  may  be  arrested,  91. 

representations  amounting  to  fraud  in  buying  goods^  91. 

what  acts  amount  to  a  fiduciary  character,  9L 

females,  91. 

copartuem,  92. 

cases  where  defendant  not  liable  to  arrest — fldodary  capacity,  92. 

assignment  made  Ibr  benefit  of  creditcxv,  92. 

proceedings  on  arrest,  92. 

notice  of  arrest,  92. 

defendant  must  be  kept  in  custody,  92. 

application  of  former  attachment  laws,  93. 

requisites  to  the  issuing  of  attachments,  9S. 

under  the  Code^  95. 

under  the  Revised  Statutes,  96. 

process  where  served  and  wh&a  action  deemed  cMmnenoed,  96. 

underukings  by  nonnreeident  plaintiflb,  96. 

what  security  required,  96. 

pleadings,  inspection  of  daims,  and  ofbets,  96. 

acyoumment  of  trial,  96. 

adjoummeut  on  arrest,  96. 

adjournments  generally,  96. 

conditions  of  adjournment,  97. 

failure  of  plaintiff  to  appear,  9T. 

commission  may  issue,  97. 

practice  in  granting  commissions,  97. 

contents  of  notice  of  motion,  Ac,  97. 

examination  of  witnesses  conditionally,  98. 

former  practice,  98. 

application  at  any  stage  of  the  cause,  98. 

statutes  regulating  this  subject,  98. 

when  and  bow  depositions  taken  and  admitted,  99. 

as  to  a  foreign  witness^  99. 

effects  of  conditional  testimony,  100. 

subpoenas,  how  issued,  100. 

how  juroFB  fhmished,  100. 

when  jury  trial  demanded,  100. 

adjournment  in  absence  of  justice,  100. 

how  jury  summoned,  100. 

irregularity  in  summoning  a  jury,  100. 

fine  on  jurors,  100. 

talesmen,  100. 

manner  of  drawing  jurors,  101. 

deposit  on  demanding  a  jury,  101. 

when  jury  waived,  101. 

no  adjournment  after  the  return  of  jury,  101. 

objection  to  competency  of  a  juror,  101. 

verdict,  101. 


J  N  D  £  X  .  825 

DISTRICT  COTTRT^-^onUntied, 

judgment  upon  verdlot,  101. 
where  justice,  being  a  witness,  is  disqualified,  101. 
justice  must  be  a  material  and  necessary  witness,  101. 
mode  of  conducting  trial,  101. 
judgment  of  dismissal,  102. 
where  parties  non-residents  of  district,  102. 
when  defendant  fails  to  appear,  102. 
when  plaintiff  must  prove  his  case,  102. 
power  to  open  a  judgment,  102. 
entry  of  judgment,  103. 
return  on  appeal,  103. 
trial  by  the  court  without  a  juiy,  103. 
where  justice's  entry  valid,  103. 
sections  65  to  64  and  68  made  applicable,  103. 
excess,  when  remitted,  103. 
judgment,  when  arrest  may  be  made,  103. 
uo  provision  for  inquiring  into  foots  subsequent  to  judgment,  103. 
how  execution  issued,  104. 
cannot  issue  after  five  years,  104. 
execution  after  a  transcript  filed,  104. 

when  and  how  may  be  issued  within  and  after  five  years,  104. 
against  the  person,  when  issued,  104. 
when  not  a  waiver  of  supplementary  proceedings,  104. 
form  of  execution,  104. 
statutory  regulations,  104. 
execution  against  joint  judgment  debters,  105. 
proceedings  on  execution  for  arrest,  105. 
when  and  how  execution  renewed,  105. 
may  be  renewed  on  the  last  day,  105. 
may  be  renewed  without  a  formal  return,  106. 
when  arrest  and  sale  may  be  made,  105. 
liability  of  constable,  106. 
not  bound  to  exhibit  authority,  106. 
when  entitled  to  double  costs;  106. 
liability  for  not  returning  execution,  106. 
serving  a  criminal  warrant,  106. 
satisfaction  of  judgments,  106. 
dork  to  keep  docket,  106. 
evidence  of  docket,  106. 
index  to  docket,  107. 

delivery  of  dockets,  Ac,  to  successor,  107. 
successor  to  derk  may  issue  execution,  107. 
copies  of  papers,  when  evidence,  107. 
furnishing  attendants,  rooms,  &e.,  107. 
contempts,  107. 

fees  of  the  courts,  where  demand  less  than  $50,  107. 
fees  when  demand  over  $50,  108. 
oonstabW  fees,  108. 
extra  costs  in  certain  cases,  108. 
clerks,  how  appointed,  vacancies,  Ac.,  108. 
duties  of  clerks,  109. 
clerk's  duties  to  collect  fees,  &c.,  109. 
clerk's  official  bonds,  109. 
clerks  authorized  to  administer  oaths,  109. 
appeals  to  be  taken  to  the  superior  court,  Jbc,  109. 
powers  of  the  justices,  109. 

special  proceedings,  application  of  certain  sections,  109. 
powers  of  justices  in  special  proceedings,  110. 
definition  signification  of  the  terms  in  the  act,  lli). 
inconsistent  laws  and  rules  repealed,  110. 
exeaUkn  onjudgmenlf  when  docketedi  how  issued  (§  284),  443. 
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by  wfuU  courts  judgmenta  to  be  reviewed  (§  362 \  676. 
See  Chmmon  Pleas, 
See  Appeal 
may  issue  oommlssioDa^  643. 

DIVISIONS,  and  deanitiona  general  {Code^  1. 

of  remedies,  1 ;  actions  2 ;  special  proceedings,  2. 
of  actions  into  eiyil  and  criminal,  3. 

DIVORCE,  feigned  issae  in  an  action  for,  117,  396. 
^  in  action  foi^-examination  of  party,  627. 

DOCKET,  docketing  justices'  judgments  and  transcripts  (§  63),  66. 

entries  in  justices'  dockets,  directory,  66. 

justice's  docket  evidence,  73. 

clerk  to  keep,  K.  T.  district  courts,  106. 

evidence  of,  N.  Y.  district  courts,  106. 

index  to,  N.  Y.  district  courts,  107. 

delivery  of|  to  succenor,  N.  Y.  district  courts,  107. 
€lerk  to  keep  a  judgment  book  (§  279),  438. 
judffmeni  to  be  entered  in  judgment  l>ook  (§  280),  438. 
judgments^  when  and  how  to  be  docketed  (g  282),  439. 

correcting  docket,  440. 

jurisdiction  of  courts  over  their  dockets  of  judgments,  440. 

order  denying  motion  to  enter  '*  secured  on  appeal"  on  the  docket  of  judg- 
ment, not  appealable,  440,  669. 

DOUBLE  COSTS,  when,  and  when  not,  allowed  to  public  officere,  491. 
provisions  of  Revised  Statutes  in  relation  to,  not  repealed,  491. 

DOWER,  action  of  ejectment  for,  proper  parties,  161,  700. 
in  partition,  692. 
See  Partition. 
recovery  of,  700. 

EJectmeutt  for  dower,  proper  parties  in  action,  161. 

substitution  of  plaintiffs  in,  166. 

against  tenant,  landlord  may  defend,  169. 
I  defence  in  actions  ot,  264. 

costs  where  landlord  defends  in  an  ejectment  suit,  638. 
!  new  trial  in  ejectment  under  the  statute,  an  order  vacating  judgment  in, 

I  when  not  appealable,  649. 

I  who  are  proper  parties  defendants  in  an  action  of  ejectment,  and  what 

I  averments  in  complaint  necessary,  697. 

'  action  to  recover  premises  for  non-payment  of  rent,  698. 

the  death  of  a  sole  defendant  in  an  action  to  recover  possession  of  land 
abates  the  action,  698. 
"  action  to  recover  possession  of  premises  under  a  sheriff's  sale,  699. 

authority  of  attorney  in  bringing  ejectment,  699. 

mesne  profits,  how  recovered,  699. 

an  owner  out  of  possession  cannot  maintain  an  action  for  injuries  to  the 
land,  700. 

new  trial  in  ejectment,  700. 

recovery  of  dower,  700, 

when  parol  agreement  does  not  affect  title  to  lands,  700. 

action  to  recover  possession  of  lands  by  purchaser  under  order  of  salefinxa 
surrogate,  701. 

action  to  recover  possession  of  lands  conveyed  to  husband  and  wife,  701. 

pleadings  in  actions  of  ejectment,  how  far  abolished  by  the  Code,  709. 
ELECTION,  of  actions,  194. 

of  actions  and  supplementary  proceedings,  216. 

defendant  may  elect  as  to  a  counter  claim  or  an  action,  261. 

statute  for  election  of  public  officers,  how  pleaded,  294. 

when  plaintiff  must  elect  between  arrest  and  possession  of  property,  341. 

the  party  has  no  election  to  Se  examined  at  instead  of  before  the  trial,  629. 
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ENTITLING,  of  the  court,  319. 
an  aflQdavit,  319. 
affidavits  (GK  7,  Tit  12),  664. 
affidavits  defectively  entitled  valid  (§  406),  664. 

affidavits  and  notice  of  motion  entitled  in  the  wrong  court,  664. 
entitling  an  affidavit  in  the  county  court  in  special  proceedings,  666. 
affidavit  for  a  mandamus,  665. 
entitling  an  affidavit  in  a  suit  for  order  of  arrest^  665. 

EERORS,  no  error  or  defect  to  be  regarded,  unlesa  it  affect  substantial  rights 
(§  176),  319. 

complaint,  319. 

entitling  of  the  court,  319. 

entitling  an  affidavit,  319; 

in  execution  when  considered  unimportant,  448. 

the  notice  of  appeal  must  contain  the  errors  relied  on,  586. 

matters  of  discretion  which  maj  constitute  error,  590. 

correcting  mistakes,  590. 

Judgment  below  not  to  be  disturbed  for  technical  defects,  where  substan- 
tial justice  has  been  done,  590. 

costs  on  reversal  of  judgment  for  error  in  fact,  597. 

EVICTION,  when  judgment  of  forfeiture  and  eviction  to  be  given  (§  452),  695. 

EVIDENCE  of  title  on  appeal,  61. 

sufflcieDcy  of  plaintiff's  evidence  in  justice's  court,  where  defendant  does 
not  appear,  69. 

on  book  account  in  justice's  court,  77. 

of  experts  injustices'  courts,  77. 

of  admissions  of  assignor  of  a  chose  in  action,  138. 

rejection  of,  401. 
vritnesses  required  to  appsar  and  testify  in  supplementary  proceedings  (§  295),  480. 

a  claim  by  witness  to  the  property  does  not  excuse  him  from  testify- 
ing, 480. 
compelUng  party  or  witnesses  to  attend  (§  296),  480. 

power  to  punish  for  contempt,  480. 

appeal  does  not  lie  for  excessive  damages,  and  weight  of  evidence,  547. 

evidence  upon  question  of  fraud  not  appealable,  549. 

an  order  denying  a  new  trial  on  newly  discovered  evidence,  is  appeal- 
able, 566. 

application  for  discovery  of  books  and  papers  must  contain  evidence  re- 
lating to  the  merits,  624. 

See  Parties.    See  Examinaiion. 

examination  and  depositions  used  in  evidence,  645. 

See  Commission, 

when  depositions  de  bene  esse  to  be  read  in  evidence,  650. 
laws  of  other  slates  and  governments,  how  proved  (§  426),  675. 

how  charter  of  the  city  of  New- York  may  be  read  in  evidence,  675. 

foreign  laws,  675. 

EXAMINATION,  of  the  judgment  debtor,  in  supplementary  proceedings,  471. 
when  examination  of  debtor  may  be  applied  for,  474 
what  judge  may  make  the  order,  475; 
of  debtors  of  judgment  debtor,  or  of  those  having  property  belonging  to  him 
(§  294),  478. 
claims  from  those  who  owe  the  judgment  debtor,  479. 
VfUnesses  required  to  appear  and  testify  (§  296),  480. 

a  claim  by  witness  to  the  property  does  not  excuse  him  from  testify- 
ing, 480. 
compelling  party  or  witness  to  attend,  (§  396),  480. 
power  to  punish  for  contempt,  480. 

an  order  denying  motion  for  examination  of  adverse  party,  is  appeal- 
able, 567. 
of  parties  (Ch.  6,  TiL  12),  626. 
action  for  discovery  abolished  (§  389),  626. 
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dUcretion  to  be  exerciaed  by  oourta  in  giving  credit  to  testiinooj  of  » 
partj,  626. 

to  perpetuate  teetimony,  626. 

accounting  between  the  paitiea,  627. 
a  party  may  examine  his  advenary  as  a  witiieas  on  the  trial  (§  390X  627. 

action  of  divorce,  627. 

on  a  subpoena  duces  ieewn^  627. 

examination  of  a  co-defendant,  627. 

action  to  foreclose  a  mechanic's  lien,  628. 

examination  of  adverse  parties  in  civil  suits,  on  a  second  trial,  628. 

where  process  is  served  on  only  one  of  two  defendants.  628. 
9uch  examination  also  allowed  before  triaL    Proceedings  therefor  (g  391),  628. 

may  be  conditionally,  after  issue  joined,  628. 

the  party  has  no  election  to  be  examined  at,  instead  of  before^  the 
trial,  629. 
party  how  compelled  to  attend  (§  392),  629. 
testimony  of  party  may  be  rebutted  (§  393),  629. 
effect  of  refusal  to  testify  (§  394),  629. 

a  party  must  be  summoned  or  subpoenaed  and  his  fees  paid,  629. 
testimony  by  a  party  not  responsive  to  the  inquiries  may  be  rebutted  by  the 
oath  of  the  party  calling  him  (§  395),  629. 

when  new  matter  called  out  by  the  court,  630. 

when  testimony  does  not  amount  to  new  matter,  680.  * 

when  testimony  amounts  to  new  matter,  630. 
persons  for  whom  action  is  brought,  or  defended,  may  be  examined  (§  396X  630. 
examination  of  co-plaintiff  or  co-defendant  (§  397),  630. 

action  for  a  joint  assault,  630. 

action  against  two  or  more  for  wiongfhlly  detaining  persooal  property,  631. 

judgment  by  default  against  one  of  two  defendants  in  trover,  pltdntiiQrmay 
i»ill  such  defendant  as  a  witness,  631. 

action  against  a  municipal  corporation,  631. 

when  one  of  two  defendants,  sued  jointly,  may  be  a  witness  fbr  his  co- 
defendant,  631. 

action  against  two  joint  makera  and  two  joint  indorsera,  632. 

where  plaintiff  has  called  defendant  as  a  witness^  when  plaintiff  may 
respond,  633. 
of  witnesses  {CKI,  JU.  12^  633. 
no  witness  to  be  excluded  by  reason  of  interest  {^  398),  633. 

what  is  meant  by  "  the  event  of  the  aotion,^^  633. 
parties  may  be  examined  on  thetr  own  behalf  (§  399),  633. 
a  person  for  whose  immediate  benefit  the  action  or  proceeding  is  prosaeated  or 
defended,  634. 

action  by  assignee  for  the  benefit  of  creditors,  634. 

action  brought  by  assignee  under  agreement  to  pay  proceeds  to  aas^or, 
636. 

actions  against  municipal  and  stock  corporations,  636. 

action  against  sheriff,  his  indemnitor  not  a  competent  witness  for  him,  635. 

action  against  parties  to  a  promissory  note,  636. 

actions  by  executors  and  administrators,  636k 

actions  oonceming  principal  and  agent,  637. 

action  to  recover  damages  for  personal  ix^uries,  637. 
assignor  of  a  chose  in  action,  637. 

transfer  of  a  promissory  note  by  delireiy,  637. 

contra,  637. 

where  defence  is  discharge  in  bankruptcy,  or  statute  of  limitationa,  638. 

grantor  of  real  estate,  when  not  an  assignor  of  rents,  638. 

vendor  of  personal  property  when  not  an  assignor,  638. 

when  a  re-delivery  operates  as  an  equitable  re-assignment^  638. 

examination  of  parties  on  a  mortgage  foreclosure.  638. 

examination  not  to  be  restricted  to  cases  of  voluntary  assignor,  638. 

where  assignor  assigns  for  the  purpose  of  becoming  a  witness,  639. 
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action  against  one  of  two  joint  debtors,  639. 
eooaminaHon  of  adverse  party  on  bis  own  behalf  to  the  same  matter,  639. 

in  answer  to  assignor  of  a  promissory  note,  639. 

testimony  of  adverse  party  confined  to  same  matter  as  testimony  of  as- 
signor, 639. 

when  party  may  be  rejected  aa  a  witness  without  being  sworn,  640. 

examination  of  husband  and  wife  as  witnesses,  641. 

notice  of  examination  oT  assignor  is  necessary  only  as  against  assignee, 
executor  or  administrator,  641. 

notice  of  examination  of  assignor  applies  to  josftice's  and  marine  court,  642. 

to  what  cases  g  399  applies,  642. 
examination  of  taitneeeee  and  parties  on  commission  out  of  the  state,  642. 

courts  of  record  may  imue  commissions,  648. 

marine  court,  New  York,  may  issue  commissions,  643. 

district  courts.  New  York,  may  issue  commissions,  643. 

justices'  courts  may  issue  commissions,  643. 

who  may  issue  commission  in  supremo  court,  643. 

order  to  be  filed,  643. 

who  to  settle  interrogatories,  643. 

how  interrogatories  settled,  and  annexad  to  oommiBsion,  643. 

commission,  how  to  be  executed,  644. 

return  of  commission  by  agent,  644. 

return  by  mail,  and  filing  commission,  644. 

parties  may  direct  mode  of  return  of  commission,  644. 

commission  and  return,  where  to  be  kept  and  inspection,  644. 

examinations  and  depositions  used  in  evidence,  645. 

commission  after  interlocutory  judgment,  645. 

depositions  on  motion  in  supreme  court,  646. 

issuins^  a  commission  not  a  matter  of  strict  right,  but  discretionary  with 
the  court,  645. 

will  generally  be  issued  where  a  prima  fade  case  is  presented,  645. 

where  motion  for  commission  in  supreme  court  to  be  made,  646. 

application  on  affidavit  and  notice  of  motion — ^tbeir  contents,  646. 

not  allowed  for  testimony  of  party,  to  be  used  on  a  special  motion,  646. 

stay  of  proceedings,  646. 

settlement  of  interrogatories,  and  directions  for  return  of  commission,  647 

commissioners,  execution  of  commission  and  rettim,  647. 

a  new  or  second  commission,  649. 

examination  of  a  non-resident  defendant  as  a  witness,  649. 
taking  conditionaUy  the  testimony  of  witnesses  within  the  state,  649. 

when  disposition  may  be  taken,  649. 

affidavit  and  its  contents,  649. 

order  for  examination,  649 

when  application  to  be  dismissed,  650. 

deposition,  660. 

to  be  signed  and  filed,  660. 

when  to  be  read  in  evidence,  650. 

bow  prevented,  660. 

efiect  of  deposition,  660. 

compelling  witnesses  to  attend,  650. 

depositions  de  bene  eeee  may  be  taken  at  any  stage  of  the  cause,  660. 

party  waives  objection  to  short  notice,  by  ^pearance,  661. 

in  criminal  cases,  661. 

objections  to  reading  depositions  on  the  trial,  661. 

proof  of  the  non-residence  of  witnesses,  662. 

testimony  on  interrogatories,  by  agreement  in  writing,  662. 
EXCEPTIONS,  to  a  charge  generally,  9. 

when  sufficient)  9. 

See  Appeal 

to  siu^ties.    See  VhdertaJnnif^^Arreet  and  BaQ — Ckdm  and  Ddivery, 

after  jud^ent,  406. 
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must  be  separately  stated,  405. 
haw  and  when  taken  {%  268X  410. 

wheu  to  obtain  a  review,  an  appeal  moat  be  had'under  section  348, 411. 
judge  has  no  power  to  auspend  entry  of  judgment,  411. 
in  reference  to  ozceptiona  on  the  trial  and  report  of  referees,  411. 
what  is  necessary  for  the  purpose  of  reviewing  a  judgment,  where  trial  is 

had  by  the  court  without  a  jury,  412. 
what  is  necessary  for  the  purpose  of  reviewing  a  judgment  eotered  upoQ 

the  report  of  referees,  412. 
to  authorize  a  review  in  court  of  appeals,  must  be  actual  detenninatioQ  bj 

general  term,  413. 
costs  on  motion  for  new  trial  on  exceptions  before  judgment,  506. 
costs  of  argument  of  a  motion  for  a  new  trial  on  a  case,  506. 
when  appeal  lies  to  exception  to  conclusion  of  judge  on  the  trial,  546. 
appeal  does  not  lie  to  a  general  exception  to  judge*s  diarge,  516. 
must  appear  by  original  or  amended  return,  586. 
exceptions  to  non-suit,  694. 

staying  proceedings  on  a  case  or  bill  of  exceptions,  661. 
allowing  an  order  enlarging  time  to  make  a  case  or  bill  of  exceptions,  €64. 
EXECUTION,  issuing  and  return  injustices'  courts,  71. 
against  the  person — justices'  courts,  71. 
return  of,  issuing  and  renewal — justices'  courts,  71. 
to  what  county  issued,  71. 
how  execution  issued,  N.  Y.  district  courts,  104. 
cannot  issue  after  five  years,  N.  Y.  district  courts,  104. 
after  a  transcnpt  filed,  N  Y.  district  courts,  104. 
when  and  how  may  be  issued  within  and  after  five  years,  N.  Y.  district 

courts,  104. 
against  the  person,  when  issued,  104. 

lisuing,  when  not  a  waiver  of  supplementary  proceedings,  104b 
form  of  exocutton-~-N.  Y.  district  courts,  104. 
statutory  regulations  in  reference  to,  104. 
against  joint  judgment  debtors,  N.  Y.  district  courts,  105. 
proceedings  on,  for  arreet^  N.  Y.  district  courts,  105. 
when  and  how  execution  renewed,  N.  Y.  district  courts,  105. 
may  be  renewed  on  the  last  day,  105. 
may  be  renewed  without  a  formal  return,  105. 
when  arrest  and  sale  may  be  made,  N.  Y.  district  courts,  105. 
liability  of  constable,  N.  Y.  district  courts,  105.- 
liability  of  constable  for  not  returning  execution,  106. 
damages  against  sheriff  for  not  returning  execution,  434. 
the  execution  {CK  1,  TU.  9),  441. 

execution  wiVUnJive  years,  of  course,  as  prescribed  by  this  title  (§  283),  441. 
may  be  issued  immediately  on  entry  of  judgment,   and  within   five 

years,  441, 
must  be  warranted  by  the  judgment,  442. 
regularity  of  execution  where  judgment  not  docketed,  442. 
against  property  of  a  deceased  judgment  debtor,  442. 
in  favor  of  a  deceased  judgment  creditor,  442. 
execution  against  executors,  442. 
after  five  years,  to  be  issued  only  by  leave  of  court    Leave  how  obtained. 

Execution  on  judgment  of  justioes'  or  other  inferior  courts  when  dock- 
eted, huw  issued  (§  284),  443. 
where  execution  has  been  issued  within  five  years,  no  order  after  five 

years  necessary,  443. 
on  a  motion  to  issue  an  execution,  the  merits  of  the  judgment  cannot  be 

inquired  into,  444. 
where  amount  of  judgpnent  disputed  and  no  execution  issued,  on  motion 

to  issue  execution,  a  reference  may  bo  ordered,  444. 
ether  judgments,  how  enforced  (§  285),  444. 

when  copy  of  judgment  should  be  served  personally,  444. 
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(he  different  kinds  of  execution  r§  286),  444.  t 

to  w?iai  counties  ezeeution  may  be  issued  (§  287),  444. 

sherifTs  duty  to  find  property  within  the  county,  445. 
execution  against  the  person,  in  what  cases  and  when  (§  288),  445. 

complaint  or  record  need  not  show  defendant's  liability  to  arrest,  445. 
when  and  how  execution  against  person  may  be  issued,  445. 
when  leaye  of  the  court  not  necessary,  '446. 
insufficient  statement  in  affidavit  to  procure  order  of  arrest,  446. 
when  plaintiff*  liable  to  an  execution  against  his  person  for  costs,  446. 
when  plaintiff  must  charge  defendant  in  execution,  447. 
form  of  the  execution  (§  289),  447. 

defects  considered  unimportant,  448. 
dormant  executions,  448. 
against  joint  debtors,  448. 
against  executors  and  administrators,  448. 
to  be  returnable  in  sixty  days  (§  290),  449. 

when  sheriff  bound  to  make  return,  449. 
existing  laws  relating  to  execution  continued,  until  otherwise  provided  (§  291), 

449. 
levy  of  execution  generally t  460. 

a  levy  enures  to  the  levy  of  subsequent  executions,  450. 
when  sufficient  property  levied  on,  liability  of  officer,  450. 
cannot  bo  levied  on  Sunday,  450. 
when  issued  by  an  attorney,  not  of  record,  450. 
substituting  levied  property  for  other,  450. 
when  levy  binds  personal  property,  450. 

against  personal  property,  not  irregular  if  issued  before  judgment  dock- 
eted, 451. 
what  may  not  be  levied  on  as  personal  property,  451. 
interest  in  pledged  property  may  be  levied  on  and  sold,  451. 
sheriff  may  take  pledged  property  into  his  possession  to  sell,  451. 
interest  of  a  bailee  or  pledgee  may  be  levied  on  and  sold,  451. 
distinction  between  fixtures  and  chattels,  451. 
levy  and  sale  of  partnership  property,  452. 

application  of  moneys  in  sherifTs  hands,  452. 

property  must  be  in  view  of  the  sherifi^  452. 

oppressive  sale,  453. 

a  sale  may  be  set  aside  and  a  resale  ordered,  453. 

officers  of  sheriff  who  may  bid  on  sale,  453. 

sheriff's  poundage,  453. 

wilful  neglect  of  duty  by  a  sheriff,  454. 
levy  and  sale  of  real  estate,  454. 

objections  to  sale  of  real  estate,  454. 

tenancy  from  year  to  year  may  be  sold,  454. 

interest  under  a  contract  of  purchase,  454. 

notice  and  advertisement  of  sale,  454. 

a  levy  does  not  satisfy  the  judgment,  455. 

when  sale  void  and  irregular,  455. 

sale  of  interest  of  several  defendants,  455. 

a  purchaser  at  sale  for  a  valuable'  consideration,  455. 

amendment,  456. 

title  of  a  purchaser  in  good  fiiith,  when  protected,  456. 

redemption  of  real  estate  after  sale,  457. 

a  prior  judgment  creditor  must  pay  amount  bid,  457. 

when  execution  creditor  not  entitled  to  redeem,  457. 

leasehold  estates,  or  terms  for  years,  457. 

manner  of  redeeming,  468. 

redemption  by  a  second  or  subsequent  creditor,  468. 

redemption  from  a  mortgage  creditor,  458. 

when  redemption  no  bar  to  an  action,  458. 

when  lands  redeemed  by  judgment  debtor  may  be  resold,  468. 
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a  judgment  obtained  within  fifteen  months  a  lien,  458. 

a  deed  firom  sheriff  neoessary  to  vest  title,  468. 

by  whom  deed  execttted«— description  of  premises,  Ac.,  459. 

possesion  of  premises  by  purchaser,  460. 

when  and  bow  redemption  to  be  made,  460. 

when  purchaser  of  premises  by  oontraot,  will  be  protected  fVom  sheriff's 
deed,  460. 

agreement  to  extend  time  of  redemption.  461. 

property  exempt  fW>m  execution,  461. 

homestead  exemption,  461. 

wairer  of  exempt  property,  462. 

wearing  apparel,  462. 

vegetables  for  family  use,  462. 

exemption  a  personal  privilege,  462. 

articles  must  be  shown  af&rmatively  exempt,  462. 

wool  or  yam,  when  exempt,  463. 

property  exempt  under  act  of  1842,  463. 

property  exempt  under  R.  S.  not  affected  by  act  of  1842,  463. 

exemption  of  a  team,  463.    * 

property  exempt  for  domestic^s  wages,  463. 

filing  notioe  under  the  homestead  exemption  act,  464. 

what  is  neoessary  Aimtture,  464. 

property  claimed  as  exempt  by  a  married  woman,  464. 

what  constitutes  a  householder,  465. 

claim  of  exemption  to  arun  time  on  sale,  465. 

satisfaction  of  Judgment,  465. 

when  party  may  be  compelled  to  acknowledge  satisfiftction,  466. 

when  execution  considered  paid,  in  law,  466. 

when  payment  by  a  surety  dischargee  judgment  against  a  debtor,  466. 

when  satisfSietion  will  be  vacated  aod  new  execution  ordered,  467. 

when  attorney  no  authority  to  dischaige  judgment,  467. 
on  judgment /or  moneff,  security  on  appeal  to  stay  execution  (§  335),  552. 

an  appMl  does  not  supersede  an  execution,  554. 
security  to  stay  execuHon  (§  355),  583. 
haw  stayed  (§  357),  583. 

the  required  undertaking  must  be  given  to  operate  as  a  stay,  584. 

when  proceedings  stayed  but  levy  not  discharged,  584. 

not  issued  on  application  of  executors  of  deceued  plaintiff^  680. 

when  issuable  on  a  judgment  docketed  before  the  Code,  702. 
EXECUTORS    AND    ADMINISTRATORS,  suite  by  and  against   in   justices' 
courts,  59. 

suite  by,  m  district  courts,  N.  T.,  85. 

when  may  plead  statute  of  limitations,  129, 133. 

actions  by,  as  parties  in  interest,  133. 
exeaUor  or  trustee  may  sue  without  the  persons  beneficially  interested  (§  113),  138. 

fhctor  or  mercantile  agent,  when  trustee  of  an  express  trust,  138. 

after  judgment,  defendant  not  allowed  to  open  it^  to  set  up  defence  of  retl 
party  in  interest,  139. 

where  grant  is  made  to  one  person,  and  consideration  paid  by  another,  139. 

when  the  people  are  trustees  of  an  express  trust,  139. 

assignee  in  trust  to  pay  certain  creditors  of  assigDor,  may  sue  in  his  own 
name,  139. 

on  trustee  taking  security  for  trust  ftmds,  where  secvritj  veete,  139. 

an  administration  bond,  139. 

when  executor  or  administrator  mfty  sue  in  their  own  names  or  offi- 
cially, 139. 

in  actions  by  and  against  public  officers  and  corporations,  140. 

when  suit  may  be  brought  by  public  auetioneer,  141. 

when  committee  of  a  lunatic  may  sue  in  his  own  name,  141. 

actions  respecting  the  person  and  pn^>erty  of  a  lunatic  should  be  brougbt 
in  his  own  name,  141. 
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when  eommitteo  of  an  habitual  drunkard  may  aae  in  his  own  name,  141. 

limited  partners  or  partnerahipSi  142. 

actions  againjit  stockholders  and  shareholders  of  dissolved  corporations  for 

mannfaoturing  purposes,  142. 
actions  for  causing  death,  under  acts  of  1847  and  1849,  143. 
actions  bj  and  against,  who  may  be  Joined  as  parties,  16S. 
when  plaintiff  sues  as  executor,  or  administrator,  allsgationfl  in  com- 
plaint, 198. 
execution  against,  442,  448. 
eosU  in  on  action  hy  or  agamst  an  executor  or  adminittrator,  trustee  of  an  ex- 
press trust,  or  a  person  expressly  authorized  by  statute  to  sue  (§  3 1 T),  526. 
■eonrity  in  the  discretion  of  the  court,  526. 
when  plaintiff  a  receiver  not  liable  for  costs,  526. 
when  costs  may  be  recovered  of  the  estate  of  a  deceased  defendant,  527. 
action  hj  a  general  assignee  for  benefit  of  creditors,  527. 
motion  for  costs  against  executors,  before  whom  made,  527. 
costs  against  legal  representatives  in  action  of  tort,  527. 
costs  on  the  ground  of  a  ref^isal  to  refer,  and  on  a  reference,  527. 
powers  of  referees  to  decide  question  of  costs,  528. 
iHien  extra  costs  win  be  allowed  against  executors,  628. 
statute  on  the  subject  of  reference  and  costs,  529. 
when  duty  of  administrator,  Ac,  to  defend,  529. 
costs  on  appeal  from  surrogate  appointing  administrators,  530. 
chwging  costs  against  one  of  two  executors,  530. 
on  defence  of  statute  of  limitations  by  executors;  630. 
when  surrogate  to  select  referees,  530. 
where  defendant  dies  pendente  Uicy  and  action  continued,  531. 
division  of  executors*  and  administrators*  commissions  between  them- 
selves, 631. 
security  on  appeal  by  executors  and  administrators,  554. 
actions  by  executors  and  administrators— examination  of  witnesses,  636. 

execution  not  issued  on  application  of  executor  of  deceased  plaintiff,  680. 

EXBICPTION,  of  property  fh>m  execution,  461. 
homestead  exemption,  461. 
waiver  of  exempt  property,  462. 
wearing  apparel,  462. 
vegetables  for  family  use,  462. 
exemption  a  personal  privilege.  462. 
articles  must  be  shown  affirmatively  exempt,  4G2. 
wool  or  yam,  when  exempt,  463. 
property  exempt  under  act  of  1842,  463. 
property  exempt  under  R.  S.  not  affected  by  act  of  1842,  463. 
exemption  of  a  team,  463. 
property  exempt  for  domestic^s  wages,  463. 
filing  notice  under  the  homestead  exemption  act,  464. 
what  is  necessary  furniture,  464. 
property  cUtmed  as  exempt  by  a  married  woman,  464. 
what  constitutes  a  householder,  465. 
elaim  of  exemption  to  gain  time  on  sale,  465. 

See  ^MCMtiim. 

EXISTING-  SUITSk  provimons  relating  to  {TiL  14),  701 

ofpealfrom  order  at  a  special  term,  on  suminaiy  application,  after  judgment 

(§  466),  702. 
tvrtt  of  error  in  all  cases  abolished.    Appeal  substituted  (§  457),  702. 
easeiiltofi  isiUniwtiaMe on  a  judgment  docketed  before  July  1, 1848  (§  468;,  702. 
yrootediimg  &y  rtkearimg  abrogated  (§  459),  703. 

when  court  of  appeals  may  review  on  questions  of  fact  or  of  law,  703. 
appeaU  from  final  decrees^  by  a  single  judge,  in  supreme  court,  in  suits  in  equity 

pending  on  July  1, 1847,  when  to  be  taken  (§  460),  703. 
iMUft  cffrid  in  covn^  court  or  common  pleas,  before  July  1, 1848,  how  tried 
(§  461X  704. 

68 
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EXPENSES,  what  a  proper  countj  charge  tinder  §  28,  33. 
EXTRA  ALIX)WANC£,  additional  allowance  (§  308)  512. 

mortgage  foreclosure  case,  512. 

application  for  extra  allowance,  when  and  how  made,  512. 

when  extra  allowance  will  be  directed,  513. 

can  be  allowed  only  on  recovery  of  judgment— when  not  allowed,  511 

review  of  order  for  an  allowance,  514. 
per  ceniagt^  how  computed  (§  309)  514. 

can  be  allowed  only  on  reoovery  of  judgment,  515. 

duty  of  clerk  in  allowing  extra  costs,  516. 

when  extra  costs  will  be  allowed  against  exeeators,  528. 

an  order  granting  or  denying  an  extra  allowance,  not  appealable,  569. 

when  extra  allowance  may  be  had  in  actions  by  attomey-genecal,  6S4. 

Factory  or  mercantile  agents  when  tmstee  of  an  ezprew  trast,  13S. 

complaint  against,  214. 

arrest  of  persons  acting  as  pnblie  oflBoers,  broker^  &a,  324. 
FACTS,  questions  of;  on  review,  cases  before  the  Code,  10. 

when  all  the  fhcts  will  be  considered  in  a  special  Tezdict,  10. 

See  Appeal 

decision  of  jury  on  questions  of  Act  in  justice's  court  ooooluaiTe,  tY,  588. 

the  meaning  of  facts  in  pleading,  201. 

what  coDstitutes  a  sufficient  statement  of  facts,  201.; 

manner  of  stating  facts,  203. 

The  ir>8th  section  confined  to  allegations  of  fact,  305. 

what  facts  and  ciicumstanoea  necessary  to  authorise  an  iigonction  for  nm- 
sanoe,  348. 

See  Ir^tmction, 
issues  o/faei  (^  250),  393. 
on  issues  of  both  law  andfaei,  the  iaroe  of  law  to  be  first  tried  (§  251X  394. 

See  Issues, 
on  trial  of  by  the  court  (§  2^*1),  409. 

this  statute  is  directory,  409. 

finding  of  the  judge  treated  as  the  verdiesl  of  a  Jury,  410. 

trial  of  question  cf  &ct,  by  the  court,  jud^ent  may  be  eotored  immsdi- 
ately,  410. 

when  uncertain,  what  (kcts  should  be  deemed  established,  410. 

See  Trials. 

wfiaijudgmeni  given  on  all  the  facts,  433. 

See  JudgmenL 

the  particular  facts  necessary  to  be  shown  in  petition  for  discoveiy  of 
books  and  papers,  625. 
FALSE  IMPRISONMENT,  eomjdatnt  in  actioDS  fbr,  219. 

See  Arrest  and  Bail 
FEES  and  costs  of  justices  of  the  peaoe^  78. 

to  be  paid  to  marine  court,  82. 

of  constable  serving  a  criminal  warrant,  106w 

of  justices  where  demand  less  than  $50,  N.  Y.  district  convts^  lOT. 

of  justices  where  demand  over  $50,  N.  T.  district  courts,  108. 

constables,  N.  Y.  district  courts,  108. 

for  service  of  notioe  of  object  of  action,  1Y9. 

for  service  of  summons  and  complaint^  191. 

receiver's  oompenaation,  377. 

of  referees,  426. 

sberifiTs  poundage,  453. 

of  witnessos  and  parties  in  supplementary  prooeedings,  487. 

trial  fee  when  allowed,  509. 

term  fee  when  allowed,  510. 

See  Costs, 

appeal  may  be  dismissed,  unless  fees  paid,  582,  584. 

FEIGNED  ISSUES  abolished,  and  order  for  trial  substituted,  (§  72^  ll<k  9iS,  39& 
when  notice  of  motion  for  feigned  issue  insufficient,  116. 
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FEIGNED  ISSUES--eon/m««(i. 

in  an  action  for  divorce,  117,  895. 

FEUALES,  arrest  of;  91. 

when  a  female  may  be  arrested,  328. 

FICTITIOUS  NAME,  attachment  by  fictitious  name  in  N.  Y.  district  courts,  88. 
when  real  name  ascertained,  88. 
when  fictitious  name  may  be  used,  88. 
giving  a  party  ajiciitums  name,  when  allowed  (g  1*75),  819. 
allowed,  when  i£p:iorant  of  the  true  name,  319. 
misnomer,  319. 

FIDUCIARY  CAPACITY,  what  acts  amount  to  a  fiduciary  charaoter,  91. 
cases  where  defendant  not  liable  to  arrest — ^fiduciary  capacity,  92. 
arrest  of  persons  acting  as  public  officers,  brokers,  SkCj  324. 

FILING  PAPERa    See  Clerks. 
See  Papers, 
summona  and  pleadings  to  be  filed  within  ten  days  after  service  (§  416),  672. 
notice  of  filing  not  necessary  to  be  given,  672. 
when  may  be  filed  after  the  time  limited  in  the  order,  672. 

FOREIGN  CORPORATIONS,  jurisdiction  of  superior  court  in  N.  Y.  in  reference 
to,  44. 

jurisdiction  of  the  district  courts  N.  Y.  in  reference  to,  85. 

how  summons  served  on,  N.  Y.  district  courts,  89. 

actions  by  foreign  governments,  how  brought,  149. 

order  for  publication  of  summona  against,  187. 

complaint  by  and  against,  212,  216. 

actions  by  pleading  of  charter  in,  295. 
property  of,  and  of  non-resident  or  absconding  or  concealed  defendant,  maj^be 
attached  (g  227),  362. 

service  on,  362,  370. 

when  action  against  can  be  sustained,  363. 

See  Aticuhmenta. 
actions  against  foreign  eorporaiians  {Ch.  1,  TiL  13),  676. 
where  and  by  whom  brought  (g  427),  676. 

when  action  a  proceeding  against  property,  676. 

service  of  summons  upon  a  foreign  corporation,  677. 

commencement  of  action  by  attachment,  677. 

laws  to  facilitate  service  of  process  on  foreign  corporations^  678. 

action  against  a  foreign  and  resident  corporation,  678. 

actions  against,  what  statutes  in  reference  to,  not  repealed,  709. 

FORFEITURE,  actions  for  forfeiture  of  property  to  the  people  (§  447^  687. 
See  Quo  Warranto, 
See  Scire  Facias, 
whenjvdgment  of  forfeOwre  and  eviction  to  be  given  (g  452),  695. 

FRAUD,  jurisdiction  of  superior  court  over  parties  sought  by  firand,  43. 
representations  amounting  to,  in  buying  goods,  91. 
complaint  in  actions  for,  214,  217,  218. 
complaint  in  actions  for  fraudulent  representations^  217,  218, 
defence  in  actions  for,  257. 
arrest  and  bail  in  actions  for  fraud,  326. 
evidence  upon  question  of  fraud,  not  appwlable,  649. 

FRIVOLOUS  PLEADINGS,  judgment  on  frivolous  demurrer,  answer,  or  reply 
(g  247),  388. 
powers  of  a  judge  at  chambers  to  allow  oonditional  ordei^  888; 
what  is  a  frivolous  pleading,  388. 
difference  between  a  sham  and  fUvolout  pleading,.  389. 
efiect  of  verification,  390. 
when  answer  deemed  frivolous,  391. 
when  answer  considered  not  frivolous,  391. 
when  demurrer  deemed  frivolous,  392. 
when  demurrer  deemed  not  to  be  frivolous,  392. 
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FRIYOLOUS  PLEADINGS— <»R(JiiiM(L 

entry  of  Judgment  and  appeal  therefhmi,  392. 

costs  on  application  on  account  of  the  friyolousnees  of  the  answer,  (S4 

appeal  from  (Hxlezs  sustaining  or  overruUng  demurren,  570. 

order  for  judgment  on  account  of  the  fiiY<^ousnecs  of  the  answer,  514. 

Ctelieral  Denial^  when  not  allowed  with  spedfie  denial,  Si8. 

statement  o^  248. 
GENERAL  PROVISIONS,  (Til  16),  706. 
d^hUion  of  "  real,prop€rtff,*'  {%  46S),  706. 
d^nUian  of  '*  personal  property,"  (§  463),  705. 
de/MUan  qf  ''properiy?  (§  464^  705. 
defiMUon  of  "  disbrid,''  (g  465),  706. 
dtfiniUum  of  "  derk,''  (g  466^  705. 

powers  of  a  deputy  derk,  706. 
rvZe  of  strict  constrwHon  of  statutes  inapplicable  to  this  act  (§  467),  706. 
atatuiory  provieiom  inconsistent  with  this  act  repealed  (g  468X  706. 

construction  of  this  section,  706. 
rviea  and  practice  inconsistent  with  this  act  abi^^ted  (g  466),  707. 

construction  given  to  this  section,  707. 
jttdg48  of  supreme  oowrt  to  make  general  rules  (g  470),  707. 

the  sevecal  judicial  districts  no  power  to  make  rales,  707. 
this  act  not  to  affect  certain  proceedings  and  statutary  provisions  (g  47 IX  ?08. 

modified  by  the  laws  of  1865,  708. 

appeals  from  surrogates'  courts,  708. 

summary  proceedings  to  recover  possession  of  land,  708. 

pleadings  in  actions  by  and  against  corporatums,  709. 

pleadings  in  actions  of  ejectment,  709. 

actions  against  foreign  corporations,  709. 
eeriain  parts  of  revised  and  other  statutes  not  rqiealed  (g  472),  709. 
this  act,  when  to  take  effect  (§  473),  709. 
GENERAL  TERMS,  prescribed  (g  18),  27. 

in  third  district^  27. 

when  motion  to  general  term  to  be  mads,  27. 

powers  of  general  term,  27. 

general  term  is  also  an  appellate  court,  28. 
numSer  of  jvdgts  to  give  judgment  (g  19),  28. 

difference  between  special  and  general  terms,  28. 

legislature  to  prescribe  powers,  28. 

motions  when  made  at  general  and  special  terms,  29. 

judgment  on  report  of  referee,  29. 
duignaiion  of  Umes  and  places  of  holding  courts,  how  made  (§  22),  29. 

extraordinary,  general  and  special  terms,  and  oyer  and  terminer,  how  ap* 
pointed  (§  23),  29. 

provision  where  terms,  Ac,  likely  to  ftil,  80. 

provision  where  justice  is  disqualifled,  80. 
pUues  of  holding  ike  courts,  (g  24^  30. 
piMcation  of  appointments  thereof  (^  25),  30. 
when  judges  not  assigned  may  hold  me  coorti  (g  26X  SO. 

temporary  presiding  justice^  31. 

while  a  judge  of  the  court  of  appeals,  81. 
of  county  cour(»— where  hehl— notice  to  be  published  (g  31^  40. 

appointment  of  general  and  speoiai  tems  by  superior  court  and  coomoD 
pleas,  N.  T.,  45,  46. 
by  whom  general  and  special  terms,  held— euperior  court  (g  86X  •46. 
judgments,  when  and  how  given  (g  37),  46. 
judgments  at  general  termj  bow  pronounced  (g  38X  46. 

on  giving  notice  to,  396. 

computation  of  time,  397. 

cases  in  which  causes  tried  by  a  jury  may  be  taken  to  general  term  in  fint 
instance,  407. 

appeals  to,  from  report  of  refereesi  421 
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OENBRAL  TERMS— contfftued 

securitj  on  appeal  fh)m  single  judge  to  general  term,  551. 
d^Tpeob  in  the  sapreme  court  to  be  heard  at  general  term  (g  346),  559. 

GOODS,  complamt  in  actions  for,  sold  and  delivered,  226. 
counter  claim  to  an  action  for,  261. 
See  Fer€(mal  Property, 

GROUNDS,  to  which  a  demurrer  will  not  apply,  238. 

dmnwrrer  must  specify  grounds  of  objection  (§  145),  244. 

what  is  a  substantial  specification  of  the  grounds,  244. 

causes  stated  in  the  demurrer  must  control  judgment,  244. 

applies  to  courts  of  record,  245. 
answtr  may  set  forth  as  many  grounds  of  defence  as  exist  (§  150),  258. 

See  O&umttr  Clam, 

when  notice  of  appeal  does  not  state  all  the  grounds,  judgment  will  be  af- 
firmed, 558. 

relief  on  the  ground  of  surprise,  5*78. 

effect  of  not  stating  grounds  of  appeal  in  the  notice,  579. 

insufficiency  of  notice  of  appeal,  580. 

particular  grounds  of  a  motion  must  appear,  656. 

GUARANTY,  liability  of  diSerent  parties  to,  in  one  action,  153. 

GUARDIAN,  power  of  judge  at  chambers  to  appoint,  31. 

bow  appointed,  in  N.  Y.  district  oourtB^  87. 

non-resident  guardian,  N.  Y.  district  courts,  87. 
infant  to  appear  by  guardian  (§  115X  146. 

prochein  anU  discarded,  guardian  in  all  cases,  146. 
guardian  how  appointed  (§  116),  146. 

guardian  for  infimt  plaintiff,  147. 

guardian  for  infant  defendant,  148. 

appointment  of  guardian  by  the  surrogate,  148. 

when  plaintiff  sues  as  guardian,  allegations  in  complaint,  198. 

liability  of  guardian  to  give  security  for  costs,  491. 

appellate  court  may  appoint  a  guardian  ad  Utem^  596. 

accouniabOity  of  guardians  {CK  13,  TiL  12),  673. 

guardian  not  to  receive  property  until  security  g^ven,  673. 

appointment  of  guardian  of  intot  plaintiff  in  partition,  690. 

amendment  of  bond  of  guardian  ad  Mem,  691. 

Habitual  DrnnlLardf  when  committee  of  may  sue  in  his  own  name,  141. 

jurisdiction  of  county  court  in  reference  to,  39. 
HEIRS,  proceedings  against  joint  debtors,  heirs,  devisees,  legatees  and  tenants, 
holding  under  a  judgment  debtor  {C?l  2,  TU.  12^  603. 
parties  not  nmimoned  in  action  on  joint  contract,  may  be  summoned  after  judg- 
ment (§  375),  Q03. 
this  chapt^  intended  as  a  substitute  for  scire  fadoi,  603. 
if  judgment  debtor  die^  his  representatives  may  be  summoned  (§  376),  603. 
proceedings  under  this  chapter  not  to  be  treated  as  an  action,  604. 
act  of  1850, 605. 
form  of  summons  (^  377),  605. 

to  be  accompanied  by  affidavit  of  amount  due  (§  378),  605. 
party  summoned  may  answer  and  defend  (§  379),  606. 
subsequent  pleadings  and  proceedings  same  as  in  an  action  (§  880),  606. 
answer  and  reply  to  be  verified  as  in  an  action  (§  381),  606. 

HIGHWAYS,  appeal  before  referees,  a  special  proceeding,  3. 

oommiasioners  of  in  two  tt>wns  cannot  unite  as  plaintifl^  148. 
nuisance  to  public  highways,  695. 
discontinuance  of  hi^ways,  £95. 

HOMESTEAD,  exemption  from  execution,  461. 

filing  notice  \mder  the  homestead  exemption  act,  464. 

^^ExeGuium. 
HOUSEHOLDER,  what  constitutes  a  householder,  465. 
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HUSBAND  AND  WIPE,  when  married  woman  a  party,  actions  by  and  i^s^^sit 
(§  114),  U2. 
act  of  1860  in  reference  to^  142.  , 

when  husband  improperiy  joined  with  the  wife,  144. 
when  husband  and  vofe  may  sue  or  be  sued  jointly,  144. 
when  wife  may  demur  and  answer  separately,  145. 
when  action  by  husband  and  wife  a  misjoinder,  14S. 
liability  of  separate  estate,  146. 
aarvioe  of  process  on  husband  and  wife,  183. 
property  claimed  as  exempt  by  a  married  woman,  464. 
examination  oC  as  witnesses,  641. 
action  to  recoyer  possession  of  lands  conveyed  to  husband  and  wife^  tOl. 

Immateriality,  hnmateriai  variances,  how  provided  for  (§  ITO),  308. 
discretion  of  judge  on  the  trial,  308. 
See  Variance, 
INDIGENT  PERSONS,  for  relief  and  support,  a  special  proceeding,  *l. 
INFANTS,  guardian,  how  appointed,  in  N.  T.  district  courts,  87. 
ir^fant  to  appear  hy  guardian  (§  116),  146. 

procheia  ami  discarded,  guardian  in  all  cases,  146. 
guardian^  how  appoiiUed  (§  116),  146. 
guardian  for  infant  plaintifll  147. 
guardian  for  infant  defendant,  148. 
appointment  (^guardian  by  Uie  surrogate,  148. 
actions  on  contract  made  by,  proper  parties,  149. 
eosti  agaifut  ir^ani  pkdnHff  d  316),  626. 

costs  on  settlement  where  defence  of  infiincy  is  interposed,  53S. 
appointment  of  guardian  of  infant  nlaintiir  in  partition,  690. 
amendment  of  bond  of  guardian  adliiem,  691. 
INFORM ATIONa    See  Sdre  Facias.    See  Quo  Wqrranio, 
INJUNCTION,  actions  upon  injunction  bond,  148. 
iorU  of,  abolished  and  order  substituted  (§218),  346. 

legal  and  equitable  remedies  abolished,  but  not  legal  and  eqoitahle  relief 

or  rights,  346. 
allowance  of  provisional  remedies  in  different  courts,  192. 
must  be  against  party — ^how  served,  347. 
motion  may  be  made  at  general  term,  347. 
against  public  oiScers,  347. 

preliminary  injunctions  matter  of  judicial  discretion,  S47. 
ifyuncUonj  in  what  cases  granted  (§  219),  347. 

this  section  not  imperative  but  permissive,  348. 

what  facts  and  circumstances  neoesaaiy  to  authorize  an  injonetioQ  sfl  to 

nuisance,  348. 
to  restrain  pooceedings  of  inferior  jurisdictions,  348.. 
the  right  must  be  dear,  and  the  title  l»  H  at  ImatpHmm/deie,  349. 
on  removal  of  property,  349. 
necessary  papers  to  found  motion  for  injunction,  349. 
necessary  acts  of  violation  to  authorize  an  injunction,  860. 
to  restrain  proceedings  in  another  action,  360. 
to  restrain  imposition  of  a  tax,  86  L 
when  an  injunction  will  issue,  361. 
to  restrain  summary  proceedings,  361. 
to  restrain  trade,  862. 

to  restrain  a  party  from  giving  his  services,  362. 
to  restrain  f>om  acting  in  certain  capacities,  362. 
restraining  nuisances,  353. 
preventing  the  infringement  of  trade  marks,  353. 
restraining  transfer  of  stock,  353. 
restraining  partners,  364. 
removal  of  cause  to  United  States  courts,  364. 

during  litigation  the  defendant  Is  doing  or  threatens  some  act  in  violatioa 
of  the  plaintiff's  rights,  364. 
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INJUNCTION— contfnu^i. 

when  daring  the^ndenoy  of  aa  action  defendant  is  about  to  lemove  his 
property,  354. 
general  remarkty  35S. 

eervtee  of  injunction  order,  355. 
where  complaint  diamissed,  365. 
obedienoe  to  injunction,  355. 
at  what  Hme^it  may  be  granted (g  220),  356. 

the  verified  pleadings  may  be  used  as  affidavit,  356. 
ftoUee  when  required — ^temporory  injunction  (§  22 IX  356. 
aecmiiy  upon  ir^'unc^ton— damages — ^how  ascertained  (§  222),  356. 
the  Revised  Statutes  proscribing  securi^  is  still  in  force,  357. 
requisites  of  undertaking,  357. 
ascertaining  damages  on  undertaking,  357. 
what  will  be  allowed  as  damages,  358. 
crd&r  to  $how  cause  why  injunction  should  not  be  granted  (§  223),  358. 

orders  to  show  cause,  not  a  matter  of  course,  359. 
security  upon  injunction  to  suspend  business  of  corporation  (§  224),  859. 
motion  to  vacate  or  modify  injunction  (§  225),  359. 
section  324  applies  to  ii\junction  orders,  360. 
where  one  surety  has  become  insolvent,  360. 
papers  on  which  to  move  to  dissolve,  360^ 
affidavits  on  motion  (§  226),  361. 

pleadings  used  as  affidavits,  361. 
See  Reoeivera, 

vacating  and  modifying  injunction  orders,  537. 
service  of  an  injunction,  671,  672. 
restraining  oorjporaiions  and  appointment  of  receiver.  In  actions  by  attorney- 
general  (§  444),  680. 
INJUBIES,  oompUdnt  in  actions  for  ii^'uries  causing  death,  219. 
damages  for  injuries  to  lands,  433. 
damages  for  injuries  to  the  person,  435. 
action  to  recover  dapiages  for  personal  injuries — examination  of  wit- 

nefEMos,  637. 
an  owner  out  of  possession  cannot  maintain  an  action  for  injuries  to  the 
land,  700. 
INQnESTS,order  of,  on  calendar,  397. 
when  may  be  taken,  399. 
affidavit  of  merits,  399. 
when  regular  400. 

when  plaintiff  on  inquest,  required  to  admit  set-off,  400. 
juiy  may  be  waived  on,  409. 
INSPECTION,  of  writings,  claims  and  olT-sets  in  N.  Y.  district  courts,  96. 
admission  or  inspection  of  writings  ((7^  5,  TiL  12),  618. 
a  party  may  he  required  to  admit  a  paper  to  be  genuine,  or  pay  expense  of 
proving  it — ^inspection  and  copy  of  books,  papers  and  documents,  how  ob- 
tained (§  388),  618. 
this  section  is  auxiliary  to  the  Revised  Statutes,  619. 
provisions  in  the  Revised  Statute^  619. 
under  what  circumstances,  and  to  what  extent  and  in  what  manner  the 

court  will  require  a  discovery,  619. 
power  of  the  superior  court,  N.  Y.,  to  require  the  production  of  books, 

papers,  &c.,  623. 
when  the  order  may  be  made,  623. 
referee  has  no  power  to  make  an  order  of  discovery,  623. 
must  contain  evidence  relating  to  the  merits,  624. 
when  books  and  papers  in  possession  of  adverse  party,  624. 
officers  of  corporations  not  bound  to  produce  books,  £c.,  on  the  trial,  624. 
when  the  discovery  will  be  required  by  the  testimony  of  witnesses  on  the 

trial,  624. 
the  particular  facts  necessary  to  be  sl^own  in  the  petition,  625. 
action  for  libel,  625. 
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application  under  sospicioua  oireamstanoei,  6S& 

costs  of  motion,  when  allowed,  625. 

power  of  enforcing  a  discovery,  626. 

commission  and  retom,  where  to  be  kept  and  inspected,  644i 

IXSURANCB,  poUdes  of  life,  are  assignable,  136. 
compliant  on  policies  of,  221. 

INTEREST,  on  Judgment  in  court  of  appeals,  19. 

of  a  justice  of  the  peace  to  exclude  him  from  actings  69,  85. 
cfthepcartUs  in  interest  to  dvil  actions  {JXL  3),  131. 

See  Pairtia. 

transfer  of  interest,  which  does  not  abate  the  action,  164. 

receiTer  chargeable  with,  378. 

allowance  of;  404. 

on  legacies,  404. 

under  a  oontract  of  purdiase,  may  be  sold  on  execution,  464. 

sale  on  execution  of  interest  of  several  defendants,  465. 
OM  verdiel  or  report^  when  allowed  (§  310),  616. 

fh>m  time  of  making  report,  615. 
no  wUntas  to  he  excluded  by  reason  of  interest  (§  398),  633. 

what  is  meant  bj  the  event  of  the  action,  633. 
particM  Tnay  be  excmUned  on  their  own  behalf  (§  399),  633. 

See  Fartiee. 

See  Wiineeaee.    See  EsBommoHon. 

what  interest  In  the  premises  will  sustain  an  action  for  partltioo,  693. 

INTERPLEADER,  parties  in  interest  m  case  of,  133, 149. 

court  when  to  decide  conHrtneny^  or  to  order  other  partiet  to  be  braoght  in, 
(§  122),  168. 
as  to  the  rights  of  defendants  and  third  peiBona  after  Judgmenti  168. 
as  to  persons  not  parties,  158. 
on  mandamus,  169. 

in  action  of  ejectment  against  tenant,  landlord  may  defend,  16d. 
service  of  process  on  all,  159. 
interpleader,  159. 
as  to  costs  in  an  interpleader  suit,  161. 

INTERROGATORIES,  who  to  settle,  on  oommissions,  643. 

how  settied  and  annexed  to  commission,  643. 

setUement  of  interrogatories,  and  directions  for  return  of  commiaBkio,  647. 

testimony  on  interrogatories  by  agreement  in  writing,  662. 

See  OomimMon, 

See  Witness, 
IREELEYANT  DEFENCES,  sham  and  urreleyant  answers  and  defences  to  be 
stricken  out  (§  162),  266. 

what  constitutes  a  sham  defence,  266. 

when  may  be  stricken  out  on  motion,  266^ 

results  of  the  authorities  upon  this  question,  268^ 

irrelevant  answers,  269. 
IRRELEVANT  OR  REDUNDANT  MATTER,  to  be  stricken  out  (§  160),  283. 

as  to  irrelevancy,  283. 

as  to  irrelevancy  and  redundancy.  284. 

in  actions  of  slander  and  libel,  286. 

assault  and  battery,  286. 

an  action  for  conversion  of  personal  property,  286^ 

deflniteneas  and  certainty  in  pleadings,  286. 

motion  to  make  pleadings  definite  ami  oertain,  288. 

motion  to  strike  out  irrelevant  and  redundant  matter,  288. 

when  motion  must  be  made,  289. 
ISSUES,  of  law  and  fact  both,  when  must  be  disposed  ol^  265. 
and  the  mode  of  trial  {Ch.  2.  TiL  8),  393. 
the  different  kinds  (^issues  (§  248X  393. 
issue  of  law  (g  249),  393. 
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issue  of  fact  (g  260^  393. 

when  iBSues  arise  upon  the  pleadings,  893. 
on  issues  of  bath  taw  and  foci,  the  issue  of  law  to  be  first  tried  (§  211),  394. 

both  issues  must  be  disposed  of  before  judgment,  394. 
trial  definsd  (§  262),  394. 

what  is  a  trial  of  an  issue  of  law,  394. 

dismissal  of  complaint  a  trial,  394. 

where  issue  of  law  may  be  tried,  394. 

when  readj  for  trial,  394. 
issues  of  fact  to  be  tried  by  juiy  unless  waived,  or  reference  ordered  (§  253),  394. 

sheriff's  jury  cannot  try  issues  of  fact,  395. 

trial  pf  a  transferred  chanoeiy  suit,  395. 

trial  by  the  court,  395. 

trial  by  jury,  396. 

dismlBsal  of  complaint,  396. 

in  action  for  divorce,  896. 
oVisr  issues  to  be  tried  by  the  court  (§  254),  395. 

power  of  the  court  to  direct  how  ieeues  to  be  tried,  395. 
aU  issues  to  be  tried  before  a  single  judge  (§  255),  396. 
either  party  may  give  notice  of  trial  (§  266j,  396. 

on  giving  notice  to  general  term,  396. 

computation  of  time,  397. 

court  of  appeals,  397. 

mistake  in  the  day,  when  disregarded,  397. 

dismissal  of  complaint,  397. 
order  of  disposing  of  issues  on  the  calendar  (§  257),  897. 

inquests,  397. 

actions  by  the  people,  when  to  have  preference,  397. 

order  in  first  judicial  district,  398. 
plaintiff  to  furnish  court  with  copy  summons,  pleadrngs,  &c.  (§  359X  402. 

See  Trials, 
proceedings  upon  judgment  upon  issue  of  law  (§  269^  413. 
all  issues  referMe  hg  consent  (§  270),  414. 

coats  where  the  issues  arise  upon  the  pleadings,  605. 

on  trials  of  issues  of  law,  606. 

when  fee  for  issue  of  law  taxable  on  appeal,  606. 

date  of  the  issue  on  appeal,  660. 

appellate  court  is  restricted  to  the  issue  of  law  framed  in  oourt  below,  589. 

examination  of  parties  may  be  conditLonaUy  after  issue  joined,  628. 

of  fact,  before  the  Code^  how  tried,  704. 

Joinder^  what  causes  of  action  may  be  joined  in  the  same  action  (§  167),  299. 

the  causes  of  action  must  be  conidsteot  with  each  other,  not«mtradictory, 
300. 

causes  of  action  which  cannot  be  united,  300. 

must  affect  all  the  parties,  301. 

causes  of  action  which  may  be  united,  302. 

what  counts  or  statements  considered  but  one  cause  of  action,  303. 

causes  of  action  must  be  separately  stated,  and  belong  to  one  dass,  303. 

consolidation  of  actions,  304. 
JOINT  DEBTORS,  jurisdiction  of  superior  oourt  in  reference  to  actions  against,  43. 

how  sued  in  justices*  courts,  50. 

execution  against,  N.  T.  district  courts,  105. 

statute  of  limitations  in  actions  against,  128,  130. 

service  of  summons  on  joint  and  several  defendants,  189. 

where  summons  is  against  several,  and  oom|4aint  against  one  only,  189. 

attachment  agahist,  362,  367,  369. 

judgment  against  one  of  several  defendants  and  joint  defendants,  386. 

when  recovery  may  be  had  against  one  of  several,  on  joint  oontraot,  428, 

execution  against,  448. 

costs  in  actions  agaiost  representatives  and  survivorHoint  debtors,  498. 
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costs  in  actiona  agaiost  sereral  and  joint  defeadnnta,  and  recoTery  as  to 
part  or  the  whole,  499. 
proceedings  agcUfut  Joint  dehton^  hein,  deriaeea,  legatees  and  tenants  hddiog 

under  a  judgment  debtor,  (<7A.  S,  TO.  laX  603. 
parHei  not  aummonid  m  action  on  joint  ooniract,  maj  be  summoned  after  jud^ 
ment  (g  376X  603.  i 

this  chapter  intended  as  a  substitute  for  ocirefaeia§,  603. 
ifjtidgmeni  debtor  die,  his  representatiTes  may  be  sununoned  (§  376),  603. 
proceedings  under  this  chi^ter  not  to  be  treated  as  an  acuon,  604. 
act  of  1850,  605. 
form  of  summons  (§  3t7),  605. 

to  be  accompanied  by  affidavit  of  amount  due  (g  378),  605. 
party  summoned  may  answer  and  defend  (§  379^  605. 
subsequent  pleadinQs  and  proceedings  same  as  in  an  action  (g  380^  606. 
answer  and  reply  to  be  verified  as  in  an  action  (g  381),  606. 

one  joint  debtor  cannot  confess  judgment  for  aaoliier,  607,  615. 

one  joint  debtor  may,  under  an  offer,  bind  joint  or  partneffBhlp  property,  615. 

when  one  of  two  deifendants  sued  jointly,  may  be  a  witness  for  his  co4e- 

fendant,  631,  639. 
examination  of  parties  in  action  against  two  joint  makers  and  two  joint 
indorsers,  632. 
JOINT  STOCK  COMPANIES,  actions  on  judgmaots  against,  116. 
complaint  against^  214. 
See  Attachments. 

actions  against,  examination  of  witnesses^  635. 

JUDGBS  AND  JUSTICES^  salaries  fixed,  34. 
increased,  24. 

yacancy  in  office,  how  filled,  24. 

special  powers  and  jurisdiction  of  justices  of  supreme  oour^  25. 
jurisdiction  of  justioes  out  of  court,  25. 
making  orders,  25. 
to  review  ex  parte  orden,  26. 
power  to  punish  for  contempti  26. 
to  issue  a  conmiissioii,  26. 
to  grant  an  injunction,  26. 
power  to  enlarge  time  for  appealing,  26. 
power  of  judge  while  in  court  of  appeals,  27. 
in  New-York,  27. 
number  of  judges  to  give  judgment  (g  19),  28. 

provision  wliere  justice  disqualmed,  30. 
when  judges  not  assigned  may  hold  the  courts  (g  26),  30. 
temporary  presiding  justice,  31. 
while  a  judge  of  the  court  of  appeals,  31. 
duties  of  judges  as  to  business  out  of  court  (g  27),  31. 
powers  in  equity  cases,  31. 
court  alwajTS  open  as  a  court  of  equity,  31. 
a  judge's  jurisdiction  out  of  court,  31. 
staying  proceedings,  31. 
ex  parte  orders,  31. 
appointment  of  guardian,  31. 
entitling  orders,  31. 

reviewing  each  other's  orders,  32.  , 

oonmiission,  32. 
common  law  certiorari,  32. 
jurisdictional  decisions,  32. 
may  punish  for  contempt,  3X 
allowance  of  extra  costs,  32. 
notice  of  motion,  32. 
taxations  of  eosts,  32. 
rendering  judgment,  32. 
acts  valid  until  reversed  or  set  aside,  32. 
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disability  of  eaimiy  jttdges^  35. 

title  when  acting  as  surrogate,  36. 

to  appoint  criers,  36. 

powers  under  judiciary  act  of  1647,  36. 

powers  under  the  Code,  36. 

See  County  Oourta, 
superior  court — six  justices  (§  40^  46. 
three  a<fdiM(ma2  justices  to  be  elected  (§  41),  46. 
voted  for  by  battoi  (§  42),  46. 
daesiftcaiion  of  justices  (§  43X  46. 
term  of  office  and  filling  Tacancies  (§  44),  47. 
powers  and  duties^  and  salaries  (§  45),  47. 
how  many  justices  to  hold  terms  (§  46),  47. 

three  justices  of  marine  court  to  be  elected,  79. 

to  be  classified  by  lot  after  votes  canyassed,  80. 

terms  of  office,  80. 

disqualification  of  justioe  of  a  district  court,  N.  Y.,  81. 

justice,  N.  Y.  district  court,  how  elected,  must  be  couosellor-at-law,  85,  86. 

must  hold  court  in  his  distriot-^absence,  how  supplied,  86. 

when  justioe  of  peace  disqualified,  being  a  witness,  N.  Y.  district  courts, 
101. 

Justices*  jurisdiction  in  actions  on  judgments,  116. 

discretion  of,  on  the  trial,  as  to  yariances,  308. 

Jurisdiction  of  judges  to  order  arrest,  328. 

jurisdiction  of  local  county  officer  to  order  arrest,  329. 
aU  issues  to  be  tried  before  a  single  judge  (§  265),  396. 

may  render  judgment  at  the  circuit,  401. 

have  no  power  to  suspend  entry  of  judgment,  411. 
judgment  upon  issue  of  law  or  of  fact,  to  be  upon  direction  of  a  single  judge,  or 
on  report  of  referees,  subject  ta  review  at  general  term  (§  278),  436. 

when  judge  at  the  trial  must  direct  the  proper  judgment,  437. 

Qeo  Judgment 

what  judge  may  make  order  in  supplementary  proceedings,  475. 

before,  judgment  debtor  is  ordered  to  appear,  4T6. 
judge  may  order  proper^  to  be  applied  on  execution  (§  297),  481. 

when  earnings  of  judgment  debtor  within  sizty  days  may  be  applied,  481. 

choees  and  rights  in  action,  481. 

property  assigned  by  judgment  debtor,  481. 

property  acquired  after  commencement  of  proceedings,  481. 

disobedience  of  order  for  payment  by  judgment  debtor,  482. 

when  and  how  order  upon  judgment  debtor  to  pay  over  granted.  482. 
judge  may  appoint  receiver,  and  prohibit  transfer,  Ac,  of  property  (§  298),  482. 

power  and  control  of  judge  in  these  proceedings^  483. 
reference  by  judge  {%  300),  485. 

proceedings  must  be  had  before  Judge  who  appoints  referee,  485. 

deliyery  of  debtor's  property,  486. 
costs  of  proceedings  (§  301),  486. 

Judge  has  control  of  the  costs,  486. 

witnesses'  fees,  487. 

application  for  costs,  487. 
disobedience  of  order,  how  punished  (§  302),  487. 

the  court,  as  well  as  the  judge,  has  power  to  punish  for  contempt,  487. 

proceedings  on  punishing  for  contempt,  487. 

adjuBtment  of  costs  by  judge  at  chambers,  520. 

ex  parte  orders  not  reviewable  by  another  judge,  537. 

vacating  an  order  improperly  shade  by  a  judge  at  chambers,  637. 

a  general  exception  to  a  judge's  charge,  not  appealable,  546. 

security  on  appeal  from  single  judge  to  general  term,  651. 
(Appeals  in  Vie  supreme  court,  and  the  superior  court  and  court  of  common  picas 
of  the  city  of  How- York,  from  a  single  Judge  to  the  general  term  {CL    , 
m  11),  561. 
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appeals  from  dreuiU  and  Bpecial  tonuB  to  sftme  ooarti  in  genenil  Una    eocoi^y 
on  appeal  (§  348),  561. 

See  Appeal 
orders  by  a  single  Judge  nuiy  be  appetled  fh>m  in  oertaia  ceaea  (§  349^  561 

See  Appeal 
in  absence  of  judge  at  chambers,  motion  maj  be  tranifofved  hj  him  to  aaotber 
jud^  (§  404X  663, 

motions  noticed  for  chamben  in  flrat  district,  663. 
enUirgirig  time  for  proceedings  in  an  action  (g  405),  663. 

allowing  an  order  enlarging  time  to  make  a  case  or  bill  of  exeeptkmi^  661 

orders  ex  parte  at  ahambers  need  not  be  entcrod  witb  tlie  cleric,  661 

See  Motions, 

See  Orders, 
JUDGMENT,  on  confession,  order  raoating  aa  appeal  to  the  eoort  of  appeals^  9. 

See  Appeal 

See  Court  of  Appeals  (g§  IS,  13). 

jurisdiction  of  suprome  court  to  set  aaide  a  judgment^  36. 

power  of  Judge  at  ehambers  to  rander«  32. 

jurisdiction  of  county  courts  in  reference  to  trials  and  Judgmonts,  39. 
judgments  when  and  how  given  (superior  court  and  oommon  pleaa)  {%  37^  45. 
judgments  at  general  term,  how  pronounced  (§  38^  45. 

consent  to  take  jadgment  in  jutticea*  oonrt^  69. 

actions  upon  justices*  Judgments,  57,  65,  85. 

confession  of,  before  a  justfoe  of  the  peaos^  58^  85. 

in  supreme  court,  on  answer  of  title  in  Justice's  oourt— costs,  61 
docketing  justices*  judgments  and  transcripta  {%  63X  65. 

after  judgment,  justice  no  jurisdiotion  to  allow  an  appeanmoe,  69. 

when  justice's  judgment  on  filing  transcript,  may  be  set  oO^  72. 

equali^  with  judgments  of  courts  of  record,  72. 

on  failure  to  answer  in  marine  ooiirt»  82. 

upon  verdict,  N.  Y.  district  oourta,  101. 

of  dismissal  of  action,  N.  Y.  district  couit%  102,  103. 

where  defendant  liula  to  appear,  N.  Y.  district  courts,  102. 

power  to  open  a  Judgment^  K.  Y.  district  oourti^  102. 

entry  of  judgment,  N.  Y.  district  courts,  103. 

furnishing  transcripts  of  K.  Y.  district  courti,  103. 

when  arrest  may  be  made,  N.  Y.  distriot  court%  103, 

satisfaction  of,  N.  Y.  district  courts,  106. 

clerk  to  keep  ducket,  N.  Y.  district  courts,  106. 

evidence  of  docket,  N.  Y.  distriot  courts^  106. 

index  to  docket,  107. 

delivery  of  docket,  ^.,  to  successor,  N.  Y.  district  courts,  107. 
actions  on  judgment,  when  and  how  to  be  brought  (§  71),  115. 

statute  of  limitations  on  justices'  judgments,  115. 

definition  of  aa  action  on  a  Judgment,  115. 

creditor's  bill  may  issue  on  judgment  without  leave  of  the  oourt,  116. 

justice's  jurisdiction  in  acUons  on  Judgments,  116. 

an  assignee  of  judgment  may  sue  upon  it  in  his  own  name,  116. 

actions  on  judgmonts  against  joint  stock  companies  or  associations,  116. 

actions  on  justices'  judgments — statute  of  Hmitations^  123, 130. 
!  assignments  of  judgments,  Ac,  136. 

I  after  judgment  defendant  not  allowed  to  open  it,  to  sat  up  defenoe  of  reel 

I  party  in  interest,  139. 

against  several  promisscMs,  154. 
I  in  fhvor  of  surviving  plaintiffs,  where  action  continued,  155. 

as  to  the  rights  of  defendants  and  third  persons  after  judgment,  158. 

when  judgment  may  be  entered  for  want  of  answer,  178. 

issues  of  law  and  fact  both  must  be  disposed  of,  before  Judgment  for 
costs,  265. 
vfhen  defendant  may  move  for  judgment  upon  an  ansvrer  (§  154X  273. 

judgment  for  want  of  a  reply,  273. 
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interpretation  of  section  1S4,  273. 
replj  to  matter  as  a  defence  other  than  a  set-off,  273. 
how  io  bepkaded  (§  161),  289. 

form  of  pleading  a  judgment  under  this  section,  289. 
not  appUcable  to  foreign  judgments,  290. 
in  pleading  an  attachment,  290. 

determination  of  an  officer,  or  court  of  special  jurisdiction,  290. 

amendment  of  pleadings  after  judgment,  314. 

See  Amendmint9, 
proceedings  on  judgment  against  sheriff,  upon  his  liability  as  bail  (§  202\  336. 

See  Arreai  and  Bail 
Mrfw/aeeicm  of,  out  of  attached  property  (§  237),  372. 
judgment  upon  failure  to  answer  (C7i  1, 1%  8),  383. 
judgment  what  (§  245),  383. 
judgmmU  <m  failure  of  defendant  to  answer  (§  246),  383. 

insufficient  answer  to  authorize  judgment,  386. 

failure  to  answer  or  demur,  386. 

Judgment  against  one  of  several  defendants  and  joint  defendants,  3S5. 

where  application  for  judgment  is  to  be  made,  and  when  notice  is  to  be 
giren,  386. 

proof  of  demand  and  cleric's  report  of  damages,  387. 

when  damages  aaaessed  by  a  ^eriff's  jury,  38T. 

proof  of  claim,  where  service  by  publication,  887. 
judgmerU  <m  frivoUme  demurrer^  answer  or  reply  (^  247),  388. 

powers  of  a  judge  at  chambers  to  allow  conditional  order,  388. 

what  is  a  fHyolous  pleading,  388. 

difference  between  a  sham  and  fHrolous  pleading,  389. 

effect  of  verification,  390. 

when  answer  deemed  frivolous,  391. 

when  answer  considered  not  frivolous,  391. 

when  demurrer  deemed  frivolous,  392. 

when  demurrer  deemed  not  to  be  frivolous,  892. 

entry  of  judgment  and  appeal  therefrpm,  392. 

issues  of  law  and  of  fact  must  be  disposed  of  before  judgment,  394. 

judge  may  render  judgment  at  circuit,  401. 

exceptions  after  judgment,  406. 
when  io  be  entered  (§  266),  406. 

reversal  of,  for  mistrial,  408. 

when  court  of  appeals  should  render  final  judgment,  409. ' 
on  (rial  by  the  eourt^  judgment  to  be  given  in  twenty  days  f  §  267),  409. 

this  statute  is  directory,  409. 

finding  of  the  judge  treated  as  the  verdict  of  a  Jury,  410. 

trial  of  question  of  fact  by  the  court,  judgment  may  be  entered  immed 
ately,  410. 

when  uncertain  what  facts  ehofuld  be  deemed  established,  410. 

Judge  has  no  power  to  suspend  entry  of  judgment,  411. 

prtKeedinge  upon  judgment  on  issue  of  law  (g  269),  413. 

entry  o^  on  report  of  referees,  423. 

See  Befereee. 
manner  of  entering  judgmmi  {Ch  6,  2U.  8X  402. 
judgment  may  be  for  or  against  any  of  the  parties  (§  274),  427. 

when  recovery  may  be  had  against  one  of  several  on  joint  contract,  428 

judgment  determining  the  ultimate  rights  of  parties,  429. 

manner  of  granting  relief  to  defendant,  430. 

time  for  service  of  comptaint  after  demand,  431. 

dismissing  complaint  for  not  proceeding  to  trial,  431. 
the  rOUf  to  be  awarded  to  the  plaintiff  (§  276),  432. 

what  judgment  given  on  all  the  facts,  433. 
rate  of  damages  where  damages  are  recoverable  (§  276),  433. 

breach  of  eontraot  to  convey  Umds,  433. 

for  iignries  to  Undi,  433. 
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against  sheriff  for  not  returning  ezecatloDi  434. 

work,  labor  and  serrico^  434^ 

liquidated  damages,  434. 

breach  of  contract,  434. 

for  injuries  to  the  person,  435. 

breach  of  warrantj  of  personal  property,  435. 
Judgment  in  actum  for  reoorcry  of  personal  property  (§  277),  435. 

when  judgment  of  possession  is  for  defendant,  436. 

when  judgment  of  possession  is  for  plaintiff,  436. 

for  an  unlawftil  convenion  of  property,  436. 
judgment  upon  issue  of  law  or  of  fact,  to  be  upon  direction  of  a  aiDgle  jndge^ 
or  on  report  of  referees,  subject  to  review  at  general  term  (§  278),  436. 

when  new  trial  should  not  be  awarded,  436. 

when  new  trial  awarded  on  the  ground  of  mistrial,  436. 

judgment  from  whidi  an  appeal  may  be  taken,  437. 

judgment  upon  a  written  ofier,  437. 

judgment  for  oosts,  437. 

when  judge  at  the  trial  most  direct  the  proper  judgment,  437. 
clerk  to  keip  a  judgment  book  (§  278),  438. 
judgment  to  be  eivUred  in  judgment  book  (g  280),  438. 

what  judgment  may  contain,  438. 

an  erroneous  but  sot  void  jodgmenti  438. 
judgmmt  roU  (^  281),  438. 

contents  of  judgment  roU,  438. 

jurisdiction  should  i4>pear  in  every  judgment  roll,  439. 
judgments,  when  and  how  to  be  docketed  (g  382),  439. 

Code  and  Revised  Statutes  alike  as  to  lien  of  judgments,  440. 

liens  upon  surplus  moneys,  440. 

correcting  docket,  440. 

jurisdiction  of  courts  over  their  dockets  of  judgments,  440. 

secured  by  appeal,  440. 

justification  of  sureties,  441. 

must  warrant  execution,  442. 

regularity  of  execution  where  judgment  not  docketed,  442. 

execution  against  property  of  a  deceased  judgment  debtor,  44^. 

execution  in  favor  of  a  deeeased  judgment  creditor,  442. 

on  a  motion  to  issue  an  execution,  the  merits  of  the  judgment  camiot  be 
inquired  into^*  444. 

where  amount  of  judgment  disputed,  when  referenoe  ordered,  444. 
other  judgments^  how  enforced  by  execution  (§  285X  444. 

when  copy  of  judgment  should  be  served  personally,  444. 

record  or  complaint,  need  not  show  defendant's  liability  to  arrest,  445. 

satisfaction  of,  465. 

when  party  may  be  compelled  to  acknowledge  satiafhctiOD,  466. 

when  execution  considered  paid  in  law,  466. 

when  payment  by  a  surety  discharges  judgment  against  debtor,  466. 

when  satisfaotiou  will  be  vacated  and  new  execution  ordered,  467. 

when  attorney  no  authority  to  discharge  Judgment,  467. 

See  Execution. 

debtor,  examination  ot,  in  supplementary  proceedings,  471. 

when  examination  of  debtor  may  be  applied  for,  474. 
any  d^tor  may  pay  execution  against  his  creditor  (§1  293),  478. 

necessary  proof  to  be  made  of  the  judgment  paid  by  the  debtor,  478. 

judgment  in  action  of  tort,  478. 
iccamination  of  debtors  of  Judgment  debtor,  or  of  thoee  havuig  property  belongs 
ing  to  him  (§  294),  478. 

daims  from  those  who  owe  the  judgment  debtor,  479. 

costs  on  reversal  of  Judgment  for  the  value,  and  damages  for  tsking  pe^ 
sonal  property,  508. 

costs  on  reversal  upon  a  point  which  might  have  been  tsken  by  dsmnr- 
rer,  608. 
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extra  allowance  oan  be  allowed  onlj  on  recoveiy  of  judgment,  114. 
eostSy  how  to  be  ioeeried  in  judgment  (§  311),  516. 
who  ia  the  prevailing  partj,  616. 

coats  allowed  on  offer  of  judgment  mider  section  385,  516. 
notice,  when  necessary,  516. 
duty  of  derk  in  allowing  extra  costs,  516. 
what  is  a  sufficient  notice,  616. 
omitting  notice,  effect  of,  517. 
clerk  can  only  adjust  in  case  of  final  judgment,  517. 
disbursements,  517. 
adjustment  by  judge  at  chambers,  520. 
review  of  adjustment,  520. 

appeal  brought  same  day  judgment  roll  filed,  good,  541. 
appeal  from  circuit  oourt^  where  judgment  should  be  oertified,  541. 
en  appeql  (§  330),  542. 

where  final  judgment  is  given  for  appellant,  542. 

judgment  of  reversal  as  to  one  defendant  and  not  as  to  the  other,  642. 

when  new  judgment  should  not  be  entered,  543. 

only  sudii  parts  of  the  judgment  as  are  appealed  from  can  be  reviewed,  543. 

set-Qff  of  judgments,  543. 

must  be  entered  before  appeal  can  be  taken,  544. 

appellant  may  coeroe  judgment  roll  to  be  filed,  544. 

time  to  appeal  under  §  332  continues  without  limit,  until  written  notice  of 

the  judgment  or  order  appealed  fh>m  is  served,  544. 
when  payment  of  judgment  does  not  prevent  an  appeal,  546. 
review  of,  upon  trial  by  the  court  alone,  547. 
review  of  judgment  upon  report  of  referee,  648. 
undertaking  limited  to  affirmance  of  the  judgment,  651. 
when  the  lien  of  a  judgment  appealed  from  not  divested,  651. 
when  a  subsequent  judgment  does  not  meige  a  former  judgment,  661.       ^ 
on  Judgment  far  money^  security  to  stay  execution  on  appeal  (§  335),  562. 
undertaking  must  agree  to  pay  costs  as  well  as  damages,  552. 
undertaking,  where  different  amounts  recovered,  included  in  one  record,  552. 
if  judgment  be  to  deliver  documents,  they  must  be  deposited  (§  336),  562. 
if  to  execute  amveyanee^  it  must  be  executed  and  deposited  (§  337),  653. 
ateurity  where  judgment  is  to  deliver  property,  for  a  sale  of  mortgaged  premi- 
ses (§  388),  558. 
See  Underiakinge. 

when  justice's  judgment  should  be  reversed^  568. 

when  justice's  judgment  should  be  affirmed  for  insufficient  notice  of  ap- 
peal, 558. 
appeals  from  justices*  judgments  transferred  to  supreme  court  by  the  county 
court,  by  incapacity  of  county  judge  to  hear  them,  559. 
on  appeal,  where  entered  and  docketed  (g  347),  560. 
on  appeals  from  the  circuit  court,  560. 

entering  new  judgment,  660.  I 

may  reverse  as  to  one  defendant  and  affirm  as  to  another,  561.  j 

assessment  of  damages  on  default  in  answering,  561.  | 

amendmtot  of  the  entiy  of  judgment,  561. 
judgment  on  order  denying  a  motion  for  a  new  trial,  661. 
from  which  an  appeal  may  be  taken,  662. 

cases  at  the  circuit  which  can  be  reviewed  at  general  tenn  before  judg- 
ment, 663. 
an  order  denying  a  motion  to  set  aside  a  judgment,  is  appealable,  566. 
an  order  denying  motion  to  enter  **  secured  on  appeal,"  on  the  docket  of 

judgment,  not  appealable,  569. 
(ffder  for  judgment  on  account  of  the  frivolonsness  of  the  answer,  574. 
ly  w^i  courts  judgments  to  be  reviewed  (§  352X  576. 
appellate  jurisdiction  of  county  court,  576. 

appeals  in  cases  arising  in  justices'  courts  in  Buffalo  and  Eriecotmty,  577 
reversal  of  justice's  judgment  on  appeal  by  default,  577. 
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when  affidavits  reoetwd  on  appeal,  577. 

appeals  from  the  maiiae  court,  N.  T^  677. 

irregularity  in  proceedings  in  the  marine  court,  K*.  T.,  677. 

marine  and  distriot  courts  when  not  considered  justices*  courts,  578. 

relief  on  the  ground  of  surprise,  678. 

objection  to  notice  of  appesl  fWxm  marine  oow^  678. 

concurrent  jurisdiction,  678. 

points  to  be  furnished  on  appeal,  678. 
n^tpOant  to  make  affidavit  (g  363),  679. 

service  of  notice  of  appeal  after  time  limited  by  statute,  679. 

when  notice  of  appeal  cannot  be  served  upon  an  attorney,  679. 

notice  of  appeal  may  be  eerved  immediately  on  rendfaing  judgment,  579. 

efTect  of  not  stating  grounds  of  appeal  in  the  notice,  679. 

service  of  notice  of  appeal  on  derk  marine  court,  680. 

motion  to  dismiss  appeial  must  be  made  at  special  tenn,  680^ 

insufficiency  of  notice  <^  appeal,  680. 

€opy  qfidavit  and  notice  of  •sp'potl  to  be  served — and  undertaking  to  be 
given  (§  364X  680. 

what  the  undertaking  under  this  eection  comprehends^  68S. 

costs  of  return  may  be  paid  to  the  deik,  683. 

service  of  notice  of  appeal  on  respondent,  682. 

when  and  how  appeal  must  be  periected,  682. 
tmarity  to  stay  execution  {%  366X  683. 
form  ^vmdiviakmg  (%  366),  683. 
txievOim  how  stayed  (§  367),  683. 

the  required  undertaking  must  be  given  to  operate  as  a  stay,  584. 

when  proceedings  stayed,  but  levy  not  dischaiged,  68^ 

extension  of  time  to  give  a  new  undertaking,  68i. 
inwMof  ikath  ofiugHot,  undertaking  to  be  filed  (§  358),  684. 
servtce  ifw^iict  of  appeal  in  absenoe  of  justice  (§  369^  684. 
relurw,  when  and  how  made  and  compelled  (g  360X  684. 

appeal  may  be  dismissed  unless  fees  paid,  584. 

what  the  return  should  state,  586. 

when  Airtber  return  required,  686. 

rule  in  N.  Y.  common  pleas  as  to  a  return,  685. 
hotp  madi^  if  justice  be  out  of  office  (g  361),  585. 
fiuiher  retiwm  may  be  ordered  (g  362),  585. 

on  appeals  where  county  court  has  not  jurisdiction,  585. 

amended  retam  to  be  filed  before  cause  put  on  calendar,  585. 

exceptions  must  H>pear  by  original  or  amended  return,  586. 

the  notice  of  appeal  must  contain  the  errors  relied  on,  686. 
ifJiuUoe  be  dead,  insane  or  absent  ftom  state^  witnesses  to  be  examined— if 
in  another  county,  return  may  be  compelled  (g  363),  586. 

where  justice  removes  from  the  state  before  return  made^  686. 

where  justice  has  gone  out  of  office,  587. 
heaiHng  upon  refccns^— dismissing  appeal  if  not  brought  on  (g  364^  B^^* 

if  respondent  does  not  i^^pear,  judgment  of  reversal  by  default,  687. 

appeals  firom  justices*  courts  transfbrred  by  county  court  to  supreme  court, 
587. 
to  he  heard  on  ori^nal  papen  (g  365),  587. 

appeals  fh>m  justices'  courts  transferred  by  county  sowt  to  supreme  oourt,587. 
JudgmaU,  how  given  fg  366),  587. 

mere  questions  oi  &ct  cannot  be  reviewed,  588. 

csnnot  affirm  in  part  and  reverse  in  part  judgment  for  entire  damages,  689. 

appellate  court  is  restricted  to  the  issues  of  law  framed  in  court  below,  589. 

great  latitude  is  allowed  in  pleadings  in  justioes*  courts,  589. 

matters  of  discretiim  which  may  constitute  error,  690. 

correcting  mistakes,  590. 

newly  diiKX>vered  evidence  or  surprise,  690. 

judgment  below  not  to  be  disturbed  for  teduuoal  defects,  where  substantial 
justice  has  been  done,  590. 
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objection  to  complaint  and  amendment,  591. 

when  objections  waived  by  pleading  to  the  merits,  591. 

variance  between  pleadings  and  proofs,  591. 

matters  which  might  have  been  a  defence  if  objected  to,  when  not  con- 
considered  on  appeal,  592. 

matters  sufficient  to  authorize  a  reversal  of  judgment,  592. 

issuing,  service,  and  regularity  of  process,  593. 

adjournment,  593. 

non-suit,  594. 

judgment  by  default,  594. 

manifest  injustice  must  be  shown,  to  open  a  default,  695. 

cases  submitted  on  appeal,  596. 

appellate  court  may  appoint  a  guardian  ad  lUem,  596. 

title  to  real  estate  by  the  pleadings,  596. 

want  of  jurisdiction  by  reason  of  non-residence,  596. 

appearance  by  attorney,  696. 
roU  on  appeal  (S  367),  597. 
ootts  on  aj^peaZ,  how  awarded  (§  368),  597. 

reversal  of  judgment  for  error  in  feet,  597. 

plnintifl''s  costs  on  affirmance  of  an  order  denying  a  new  trial,  after  judg- 
ment entered,  597. 

collection  of  costs  of  appeal  simply,  697. 

affirmance  of  judgment,  597. 

reversal  of  judgment,  598. 

an  opinion  of  the  court  on  a  question  of  costs,  not  appealable,  598. 

costs  on  reversal  of  orders  on  demurrers,  with  leave  to  answer  on  payment 
of  costs,  598. 

costs  on  conditional  reversal  of  judgment  for  possession  of  personal  prop- 
erty, 599. 

on  appeal  from  a  surrogate's  decree,  599. 
ordering  restitution  (§  369),  599. 

after  appeal  a  motion  for  restitution  should  be  made,  599. 

where  defendant  paid  the  judgment  without  costs  of  a  pending. appeal, 
599. 

on  settlement  of  judgment  without  payment  of  attorney's  costs,.  600. 
ietUiig  off  costs  and  recovery  (§  370),  600. 

set-off  of  costs  on  an  offer  of  judgment,  600. 
Oie  costs  on  appeal  (g  37 1^  600. 

when  neither  party  allowed  costs  on  reversal,  600. 

where  appeal  from  justice's  judgment  transferred  by  ooimty  court  directly 
to  supreme  court,  600. 
on  nUnnission  of  controversy  without  action,  as  in  other  cases,  bul  without 
costs,  prior  to  notice  of  trial  (§  373),  602. 

costs  of  trial  allowed,  602. 
may  he  enforced  or  appealed  from  as  in  an  action  (g  374),  6Q2. 

See  JcHni  Debtors, 
confession  of  judgmeni  without  action  {CK  3,  TU.  12),  606i 
judgmeni  may  be  confessed  for  debt  due,  or  contingent  liability  (g  382),  606. 

the  old  dedaratioQ  in  debt,  and  bond  and  warrant  of  attorney  superseded, 
606. 

confession  of  judgment  by  defendant  in  custody,  607. 

courts  must  carefUly  guard  against  oppressive  Judgments  by  confession,  607. 

security  for  future  advances,  607. 

one  joint  debtor  cannot  confess  judgment  for  another,  607. 

when  a  public  officer  may  confess  judgment,  607. 

motion  to  set  aside  judgment  by  confession,  fbr  want  of  sufficient  state- 
ment, may  be  made  after  one  year,  607. 
sioiimeni  in  writing,  and  form  thereol'^(§  383),  607. 

statements  held  sufficient,  708. 

statements  held  insufficient,  and  amendment,  609. 

verification  of  statement  by  defendant,  612. 
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setting  aside  a  judgaiont  on  confession,  612. 
fOing  tome,  and  entering  Judgment  (g  384),  613. 

when  judgment  perfected,  614. 
ojftrs  of  (he  drfendani  to  compromise  the  whole  or  a  part  of  the  action  {Ch.  4, 

TiL  12),  679. 
defendant  may  aerve  offer  to  compromise,  and  the  proceedings  thereon  (§  385),  614. 
when  court  will  not  make  an  order  to  satisfj  daim  admitted  to  he  just,  615. 
one  partner  cannot  bind  another,  without  his  authority,  to  an  offer  of  judg^ 

ment,  615. 
one  joint  debtor  maj,  under  an  offer,  bind  joint  or  partnurship  property,  615. 
when  plaintiff  entiUed  to  Aill  costs,  where  he  reooTors  less  than  defend- 
ant's offer,  616. 
when  defendant  must  make  his  oflfor,  616. 

when  plaintiff  accepts  offer  under  $50,  defendant  entitled  to  costs,  616. 
how  offer  must  be  made,  and  its  effect,  616. 
to  what  cases  this  section  applies,  617. 
defendant  may  q/^  to  liquidate  damages  conditionally  (§  386),  617. 
^ed  of  acceptance  or  reAiaal  of  offer  (S  387),  617. 

can  a  tender  be  made  except  in  the  form  of  an  offer?  617. 

costs  after  offer  or  tender,  618. 

commission  after  interlocutory  judgment,  645. 

decision  at  special  term  oyerruling  a  demurrer,  when  an  order  and  when 

ajudgpnent,  653. 
dismissal  of  complaint  is  a  judgment,  654. 
order  of  general  term  granting  a  new  trial,  is  not  a  judgment,  654. 
judgment  on  bond  and  warrant  of  attorney  executed  before  Ji^y  I,  1848  (§  434), 
674. 
old  declaration  in  debt  abrogated,  675. 
judgment  in  acOan  for  usurping  an  office  (§  436),  684. 

when  extra  allowance  may  be  had  in  such  actions,  684. 
when  judgment  of  ouster  and  for  oasts  only  can  be  given,  684. 
how  judgment  in  such  actions  reviewed,  684 
assumption  ofofficey  <£e.,  by  relator,  when  judgment  In  his  favor  (g  437),  684 
proceedings  to  deliver  books  and  papers  cannot  be  had  unless  under  judg- 
ment of  ouster,  585. 
proceedings  against  defendant^  on  refusing  to  deliver  books  and  papers  (§  438)^ 

686. 
damages^  how  recovered  (§  439),  685. 

one  action  against  several  persons  claimiog  office  or  franchise  (g  440),  685. 
penalty  for  usurping  office  or  franchise,  how  awarded  (g  441),  686. 
judgment  of  forfeiiurs  against  a  corporation  (g  442),  686. 
costs  against  corporation,  or  persons  claiming  to  be  such,  how  collected  (g  443), 

686. 
restraining  corporation  and  appointment  of  receiver  (g  444),  686. 
copy  of  judgment  roU  against  corporation,  where  to  be  filed  (g  445),  687. 
eniry  of  judgment  relating  to  letters  patent  in  records  of  oommtssioQers  of  land 

office  (S  446),  687. 
actions  for  forfeitwre  of  property  to  the  people  (g  447),  687. 
JURISDICTION,  part  first  of  the  Code  relates  to  courts  of  justice  and  their  juria- 
diction,  4,  6. 
of  courts  of  justice  generally,  6. 
effect  of  jurisdiction  and  a  want  of  it,  6. 
of  court  of  appeals,  (S  II),  7. 

additional  jurisdiction,  court  of  appeals,  8. 
in  actions  commenced  in  justice's  court,  13. 
as  to  parties,  17. 

as  to  parts  of  a  decree  not  appealed  (torn,  18. 
to  review  an  order  vacating  a  judgment,  18. 
when  remittitur  sent  down  and  filed  in  court  below,  18. 
authority  of  justice  of  supreme  court,  while  a  judge  of  the  court  of  ap- 
pealSy  21. 
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of  suipremt  eotirtf  22. 

oonstitatioDAl  organization  and  jorisdictlon,  23. 

general  powers  and  joriadiction  of  supreme  court,  24. 

chancery  jurisdiction,  24. 

special  powers  and  jurisdiction,  25. 

of  justices  out  of  court,  25. 

as  to  lands  out  of  the  state,  25. 

concurrent  between  state  and  TJ.  S.  courts,  25. 

of  equitable  actions,  24,  25. 

decision  of  a  jurisdictional  question,  25. 

to  make  orders  generally,  25. 

to  set  aside  a  judgment,  26. 

to  reriew  ex  parte  orders,  26. 

to  punish  for  contempt,  26. 

to  issue  a  commission,  26. 

to  grant  an  injunction,  26. 

to  enlarge  time  for  appealing,  26. 

staying  proceedings,  31. 

ex  parte  orders,  31. 

appointment  of  guardian,  3L 

entitling  orders,  31. 

reviewing  each  ether's  orders,  32. 

to  issue  commission,  32. 

to  issue  a  conunon  law  certiorari,  32. 

to  punish  for  contempt,  32. 

allowance  of  extra  costs,  32. 

notice  of  motion,  32. 

taxation  of  costs,  32. 

rendering  judgment,  32. 

acts  valid  until  reversed  or  set  aside.  32. 

jurisdictional  decisions,  power  of  judge  to  review  collaterally,  31,  32. 
ofihe  eaurUy  courts — repeal  of  existing  statutes,  deflning  jurisdiction  (§  29),  33. 
their  JurisdieHan  (g  30),  33  to  40. 

See  County  Gourts, 
ofacHona    euperior  eourt^  If.  F.  (§  33),  41  to  45. 

See  Superior  Court 
tramfer  of  certain  civil  suits  (§  41),  47. 
Jurisdiction  of  such  suits  (S  48),  48. 
jurisdiction  of  justices  of  the  peace  (§  63),  62  to  66. 

See  Justices*  Courts, 
justices'  courts — ^no  jurisdiction  in  certain  cases  (§  54),  68,  69. 

See  Justieet^  Courts, 
answers  oftiile  to  real  property  (§  65),  69. 

consent  cannot  g^ve  jurisdiction,  60. 

See  Justices'  Courts,  68  to  63. 

of  a  justice  of  the  peace  in  actions  against  another  justice,  68. 

See  *' Trials  and  Miscellaneous  Proceedings"  injustices'  courts,  72  to  78. 
of  marine  court  of  the  city  of  New  York  (§  65),  79  to  82. 
of  the  district  courts  in  the  city  of  New  York  (§  66),  83  to  111. 
justices'  courts  of  cities — ^their  jurisdiction  (§  67^  111. 

justice  bound  to  give  a  transcript^  111. 

lien  of  justice's  jud^ent,  1 1 1. 

transcript  may  be  given  when  justice  out  of  office,  112. 

when  transcript  filed,  justice's  court  has  no  jurisdiction,  112. 

transcript  of  judgment  need  not  show  jurisdiction,  112. 

when  transcript  may  be  filed  nunc  pro  iunCj  1 12. 

justices'  jurisdiction  in  actions  on  judgment  116. 

of  superior  court,  N.  Y.,  on  service  of  summons,  174. 

court  no  power  to  order  Us  pendens  to  be  taken  from  files,  180. 
whenjurisdictum  of  action  acquired  (§  139^  191. 

in  case  of  attachment  issued,  without  a  summons,  191. 
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general  appearance  equivalent  to  personal  service,  191. 

when  general  appearance  not  a  waiver  of  irregularity  in  the  prooess^  192. 

appearance  of  a  state  or  a  sovereign,  192. 
•  want  of,  on  demurrer,  239. 

pleading  the  determination  of  an  officer,  or  court  of  special  juriadickion,  290. 

of  judges  to  order  arrest,  329. 

of  a  local  couutj  officer  to  order  arrest,  329. 

injunction  to  restrain  proceedings  of  inferior  jurisdiction,  34S. 

of  superior  court,  N.  T.,  in  reference  to  attachments,  363. 

sufflcieucy  of  affidavit  for  attachment,  not  a  jonadiotional  question,  365. 

and  powers  of  referees,  414. 

should  appear  in  every  judgpnent  roll,  439. 

of  courts  over  their  dockets  of  judgments,  440. 

to  entertain  supplementary  prooeedlDgs,  469. 

costs  in  actions  where  justices'  courts  have  no  jarisdiction,  497. 

where  motion  to  vacate  an  order  granted,  for  want  of  juriadicUco  may  be 
made,  637. 

jurisdiction  of  supreme  court  as  to  cases  arising  in  justicss*  courts,  557. 

appellate  jurisdiction  of  county  court,  576. 

by  reason  of  non-residence — justices'  courts,  696. 

provisions  of  statute  in  reference  to  powers  and  duties  of  county  judge,  663. 

powers  of  county  judge,  granting  order  extending  time  to  answer,  663. 

of  the  court  in  ordering  partition,  689. 

jurisdiction  of  county  court  hi  partition,  693. 
JURORS  AND  JURY,  how  drawn  and  summoned  hi  county  court,  40. 

jury  to  be  in  charge  of  a  constable  in  justices'  courts,  56,  76. 

receiving  verdict  m  justices'  courts,  56^  76. 

charge  to  jury  in  justices'  courts,  57. 

irregularities  of  a  jury  in  justices'  courts,  76. 

decision  of  jury  on  questions  oi  facts,  condusive  in  justioea'  courts,  71. 

venure  for  jury  in  justices'  courts,  77. 

how  furnished,  N.  Y.  district  courts,  100. 

when  jury  trial  demanded,  N.  Y.  district  courts,  100. 

how  jury  summoned,  N.  Y.  districts  courts,  100. 

irregularity  in  summoning  a  jury,  N.  Y.  district  courts,  100. 

fine  on  jurors,  N.  Y.  district  courts,  100. 

talesmen — in  N.  Y.  district  courts,  100. 

manner  of  drawing  a  jury,  N.  Y.  district  courts,  101. 

deposit  on  demanding  jurors,  N.  Y.  district  courts,  101. 

when  jury  waived,  N.  Y.  district  courts,  101. 

no  adjournment  after  the  return  of  jury,  N.  Y.  district  courts,  101. 

objection  to  competency  of  a  juror,  N.  Y.  district  courts,  101. 

trial  by  jury,  396. 

trial  in  action  for  divorce,  395. 
trirl  by  jury  {Ch.  3,  TU,  8),  398. 
notice  of  trial    Separate  trials  (§  258),  398. 

inquests,  399. 

affidavits  of  merits,  399. 

when  made  by  attorney  or  agent,  399. 

on  a  motion  to  change  the  venue^  400. 

when  inquest  reg^ar,  400. 

when  plaintiif,  on  mquest,  required  to  admit  set-off,  400. 

when  plaintiff  not  allowed  to  sever,  400. 

judge  may  render  judgment  at  circuity  401. 

objections  to  impana^g  jury,  401. 

when  action  in  readmess  for  trial  against  aeTeral  defendants,  40L 

rejection  of  evidence,  401. 

reviewing  trial  by  a  judge,  402. 
pliiniiff  to  furnish  court  with  copy  of  summons,  pleadings^  Ac.  (g  259),  402. 
general  and  special  verdicts  defined  (§  260),  402. 

special  verdict,  402. 
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general  verdict,  402. 
"  verdict  in  acUon  for  recoverj  of  property  or  money  "  (§  261),  402. 

poaaeasion  of  personal  property,  403. 

amendment  of  verdict,  403. 

allowance  of  interest,  404. 

interest  on  legacies,  404. 

as  to  double  or  treble  damages  under^  statute,  404. 

ad  to  severance  of  damages,  404. 
on  special  finding  with  general  verdict,  the  former  to  control  (S  262),  404. 
in  actions  Jar  recovery  of  money  only,  jury  to  assess  damages  (i263),  404. 
entry  of  verdict  (§  264),  405. 

exceptions  afler  judgment,  406. 

exceptions  must  be  separately  stated,  405. 
judgment^  when  to  be  entered  (§  266),  406. 

modes  of  prooeeding  to  review  a  trial  by  jury,  the  court,  and  by  referees, 
406. 

cases  in  which  causes  tried  by  a  jury  may  be  taken  to  general  term  in  first 
instance,  407. 

verdict  subject  to  the  opinion  of  the  court,  408. 

when  judgment  appealed  from,  order  on  motion  for  a  new  trial  not  af- 
fected, 408. 

reversal  of  judgment  for  mistrial,  408. 

when  court  of  appeals  should  render  final  judgment,  409. 
triai  hyjury^  how  waived  (§  266),  409. 

jury  may  be  waived  on  an  inquest,  409. 

finding  of  the  judge  to  be  treated  as  the  vecdict  of  a  jurv,  410. 
JUSTICES'  GOUBTS,  appeal  from  judgment  to  court  of  appeals,  'l7. 

appeal  to  county  courts — ^powers  of  county  courts,  37. 

return  on  appeal  to  county  court — ^how  construed,  38. 

See  Coun^  Courts, 
repeal  of  existing  statutory  provisions  (g  62),  48. 

general  powers,  49. 

commencement  of  suits,  summons,  service,  Ac,  49. 

contents  of  summons,  50. 

joint  debtors,  60. 

amendment,  61. 

form  of  summons,  51. 

appearance,  51.  .  ' 

jwrisdidion  of  justices  of  the  peace  (§  63),  52. 

oath  of  office,  55. 

actions  on  the  case,  55. 

loss  of  jurisdiction,  56. 

absent  defendant,  56. 

delegated  power,  56. 

jury  to  be  in  charge  of  a  constable,  56. 

receiving  verdict,  56. 

taking  and  converting  personal  property,  56. 

excessive  damages,  57. 

charge  to  jury,  57. 

striking  out  parties,  57. 

consent  to  ti&ce  judgment,  57. 

actions  upon  justice^s  judgment,  57. 

actions  against  railroad  corporations,  57. 
no  jurisdiction  in  certain  cases  (§  54),  58. 

against  married  women,  58. 

oonfeosioa  of  judgment,  58. 

mutual  accounts,  58. 

ac^oumment^  58. 

interest  of  jusUce,  59. 

statute  jurisdiction,  59. 

exeeutora  and  administrators,  59. 
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answers  of  title  to  real  property  (§  55),  59. 

poneasiOB  not  titled  69. 

consent  cannot  give  Jurisdiction,  €0. 

right  of  way,  60. 

license,  60. 

vrheu  title  not  pleaded,  60. 

Indian  title,  61. 

amendment  so  as  to  show  title,  61. 

jarisdiction  of  supreme  court  on  plea  of  title^  61. 

evidence  of  title  on  appeal,  61. 

identity  of  the  suits  in  justice's  and  supreme  court,  6L 

former  action  of  waste,  61. 
undertaking  to  be  given  (§  56),  61. 

when  literal  compliance  with  undertaking  waived,  62. 

when  justice  shown  to  be  ousted  of  jurisdiction,  62. 

action  upon  undertaking,  62. 
when  acUtm  ditamiinued  ■  costs  (§  51),  62. 

costs  on  reversal,  62. 
jurisdiction^  if  undertaking  be  not  given  (§  58),  63. 
v/i^n  octfton  to  be  dismiased  (§  59),  63. 

dismissal  where  title  interposed,  63. 
action  in  oourUy  court  (§  60X  63. 

referenoe  to  the  suit  before  the  justice^  63. 

reply  in  supreme  court,  63. 

identity  of  answer,  64. 

amendment  of  answer,  64. 
judgment  in  supreme  oourt— oosts  (§  61),  64. 
where  several  causes  of  action,  title  as  to  one  (g  62)^  64. 
docketing  judgments  and  transcripts  (§  63),  65. 

action  on,  after  transcript  filed,  65. 
rvka  injustices^  courts  (%  64),  65. 

reply  not  allowed  (1),  65. 

pleadings  may  be  oral  (2),  65. 

entries  directory,  65. 

verification  unnecessary,  66. 

what  the  complaint  shall  state  (3),  66. 

complamt  allowing  answer  of  title,  66. 

complaint  insuZfident,  a  demurrer  the  remedy,  66L 

complaint  for  oouverting  personal  property,  66. 

complaint  need  not  conrespond  with  the  summons,  66. 

separation  of  counts,  66. 

going  to  trial  waives  objections  to  complaint^  66. 

actions  upon  sealed  iostnunenta,  66. 

claim  of  damages,  66. 

mi^oinder  of  actions,  66. 

what  the  answer  may  contain  (4),  6t. 

amendment  of  answer,  67. 
V       plea  in  abatement,  67. 

variance,  67. 

notice  in  the  answer,  67. 

answer  on  the  merits,  67. 

form  of  pleadings  (5),  67. 

construed  liberidly,  67. 

either  party  may  demur  (6),  68. 

inttufflcient  complaint,  68. 

general  demurrer,  68. 

amendment  of  pleading  (7),  68. 

court  bound  to  amend,  68. 

when  demurrer  waived,  68. 

error  in  not  allowing  amendment,  68. 

plaintiff  must  prove  his  case  (8),  68^ 
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default  to  appear  does  not  admit  plaintifTs  claim,  68. 
,  sufficiency  of  plaintiff's  evidence,  69. 

wairer  of  answer,  69. 

after  judgment,  justice  no  jurisdiction  to  allow  appearance,  69. 

action  or  defence  founded  on  account  (9),  69. 
^     variance  between  pleadings  and  proofs  (lOX  69. 

defective  complaint  cured  by  allowing  a  trial  and  proof,  69. 

misnomer,  when  immaterial,  69. 

qwxrdum  meniii  and  special  agreement,  70. 

time  of  amendment  of  pleadings  (11),  70. 

amendments  should  be  fairly  and  liberally  allowed,  70. 

answer  may  be  amended  so  as  to  set  up  title,  76. 

power  as  to  amendments,  70. 

no  power  to  add  or  strike  out  parties,  70. 

amendment  of  allegations  of  complaint,  70. 

issuing  execution  (12),  71. 

execution  against  the  person,  71. 

return  of  execution,  71. 

revival,  when  necessary  to  issuing  execution,  71. 

issuing  and  renewal  of  execution,  71. 

to  what  county  execution  to  issue  (13),  7L 

judgment  may  be  set  off,  72. 

equality  with  judgments  of  courts  of  record,  72. 

exhibition  of  account  on  the  trial  (14),  72. 

what  provisions  of  the  Code  to  apply  to  justices*  courts  (15),  72. 

notice  of  examination  of  assignor  (§  399)  required,  72. 
trial  and  miscdlaneous  proceedings,  7  2. 

wait  one  hour,  72. 

jurisdiction  in  actions  against  a  jbstice,  73. 

justice's  docket  evidence,  73. 

appearance  and  adjournment,  73. 

application  for  commission,  76. 

irregularities  of  a  jury,  75. 

privileges,  &a,  peraontUly  of  justices,  76. 

appearance  on  attachment,  75. 

proceedings  supplementary  to  execution,  75. 

a  justice  cannot  delegate  official  power,  but  may  specific  acts,  75. 

recalling  of  witnesses,  76. 

appearance  of  the  justice  at  the  hour  appointed,  76. 

jurisdiction  to  issue  process  under  non-imprisonment  act,  76. 

jury  must  be  put  in  charge  of  a  oonstable,  76. 

receiving  verdicts,  76. 

evidence  on  book  account,  77. 

decision  of  jury  on  questions  of  fact,  77. 

evidence  by  experts,  77. 

venire  for  jury,  77. 

defence  of  statute  of  limitations,  78. 

costs  and  fees  of  justices  of  the  peace,  78. 
see  the  act  relating  to  the  district  courts  in  the  city  of  Kew-Tork,  83  to  112. 
of  aites— their  jurisdiction  (§  67),  111. 
general  provisions — sections  55  and  &i  applied  (§  68),  111. 

bound  to  give  a  transcript,  111. 

lien  of  judgments,  111. 

transcripts,  when  justice  out  of  office,  112. 

when  transcripts  filed,  juris^liction  lost,  112. 

transcripts  need  not  show  jurisdiction,  112. 

when  transcript  may  be  filed  nunc  pro  iunCj  112. 

jurisdiction  in  actions  on  judgments,  1 16, 123,  130. 

a  reply  not  necessary,  306. 

allegations  of  new  matter  in  answer,  controverted  by  the  complaint,  306. 
execution  onjudgToentSf  when  docketed,  how  issued  (§  284),  443. 
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costs  in  actions  where  Justices*  courts  have  no  jurisdiction,  497. 

jurisdiction  of  supreme  court  as  to  cases  arising  in  justices*  courts^  551. 

when  appeal  founded  on  some  irregularity  not  contained  in  proceedings 
before  the  justice,  658. 

when  justice's  judgment  should  be  reversed,  558.  I 

when  notice  of  appeal  from  judgment  does  not  state  all  the  grounds  of  ap-  I 

peal,  county  oeurt  must  siBrm  judgment,  658. 

appeals  from  justices' judgments  transferred  to  supreme  court  by  the  county 
court,  by  incapacity  of  county  judge  to  hear  them,  659. 
by  what  ootirfo  judgments  to  be  reviewed  (g  352),  576. 

appellate  jurisdiction  of  county  court,  576. 

appeals  in  cases  arising  in  justices'  courts  in  Buffiilo  and  Erie  ooasty,  5T7. 

reversal  of  justices'  judgment  on  appeal  by  defiuilt,  577. 

when  affidavits  received  on  appeal,  577.  • 

appeals  flx>m  the  marine  court,  N.  Y.,  577. 

irregularity  in  proceedings  in  the  marine  court,  N.  T.,  577. 

marine  and  district  courts  when  not  considered  justices'  courts,  578. 

relief  on  the  ground  of  surprise,  578.  ^  { 

objection  to  notice  of  appeal  firom  marine  court,  578.  i 

concurrent  jurisdiction,  578. 

points  to  be  furnished  on  appeal,  578. 
appdlani  to  make  affidavit  (§  353),  579. 

service  of  notice  of  appeal  after  time  limited  by  statute,  579. 

when  notice  of  appeal  cannot  be  served  upon  an  attorney,  579. 

notice  of  appeal  may  be  served  immediately  on  rendering  judgment,  119. 

effect  of  not  stating  g^unds  of  appeal  in  the  notice,  579. 

service  of  notice  of  appeal  on  derk  marine  court,  580. 

motion  to  dismiss  appeal  must  be  made  at  special  term,  580. 

insufficiency  of  notice  of  appeal,  580. 
copy  affidavit  and  notice  of  appeal  to  be  served— and  undertaking  to  be  given 
(§  354),  580. 

what  the  undertaking  under  this  section  comprehends,  582. 

costs  of  return  may  be  paid  to  the  clerk,  582. 

service  of  notice  of  appeal  on  respondent,  582. 

when  and  how  appeal  must  be  perfected,  582. 
security  to  stay  execution  (§  355),  583. 
form  of  undertaking  (§  356\  583. 
exiocyJbion^  how  stayed  (§  357),  583. 

the  required  undertaking  must  be  given  to  operate  as  a  stay,  584. 

when  proceedings  stayed,  but  levy  not  discharged,  584. 

extension  of  time  to  give  a  new  undertaking,  584. 
in  ease  of  death  of  justice,  undertaking  to  be  filed  (g  358),  584. 
service  of  notice  of  appeal  in  absence  of  justice  (§  359),  584. 
return^  when  and  how  made  and  compelled  (g  360),  584. 

appeal  may  be  dismissed  unless  fees  paid,  584. 

what  the  return  should  state,  585. 

when  fbrther  return  required,  585. 

rule  in  N.  T.  common  pleas  as  to  a  return,  585. 
how  made  if  justice  be  out  of  office  (§  361),  585. 
further  return  may  be  ordered  (g  362),  585. 

on  appeals  where  county  court  has  not  jurisdiction,  586. 

amended  return  to  be  filed  before  cause  put  on  calendar,  585. 

exceptions  must  appear  by  original  or  amended  return,  686. 

the  notice  of. appeal  must  contain  the  errors  relied  on,  586. 
if  juaUioe  be  dead,  insane  or  absent  fVom  state,  witnesses  to  be  examined — ^if  in 
another  county,  return  may  be  compelled  (g  363),  586. 

where  justice  removes  (tarn  the  state  before  return  made,  586. 

where  justice  has  gone  out  of  office,  587. 
Jiearing  upon  return— dismissing  appeal  if  not  brought  on  (g  364),  687. 

if  respondent  does  not  appear,  judgment  of  reversal  by  default,  587. 
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appeals  from  justicos'  courts  transferred  by  county  court  to  supreme 
court,  58 Y. 
to  be  lieard  on  original  papers  (§  365),  68  T. 

appeals  Orom  justices'  courts  transferred  by  county  court  to  supreme 
court,  587. 
judgment  how  given  (|  366),  687. 

mere  questions  of  fact  cannot  be  reyiewed,  588. 

cannot  affirm  in  part  and  rererse  in  part  Judgment  for  entire  damages,  589. 

appellate  court  is  restricted  to  the  issues  of  law  framed  in  the  court  be- 
low, 589. 

great  latitude  is  allowed  in  pleadings  in  justices'  courts,  589. 

matters  of  discretion  which  may  constitute  error, '590. 

correcting  mistakes,  590. 

newly  discovered  evidence,  or  surprise,  590. 

judgment  below  not  to  be  disturbed  for  technical  defects,  where  substan- 
tial justice  has  been  done,  590. 

objection  to  complaint  and  amendment,  691. 

when  objections  waived  by  pleading  to  the  merits,  591. 

variance  between  pleadings  and  proofs,  591. 

matters  which  might  have  been  a  defence  if  objected  to,  when  not  consid- 
ered on  appeal,  692. 

matters  sufficient  to  aathorize  a  reversal  of  judgment,  592. 

issuing,  service,  and  regularity  of  process,  693. 

adjourument,  693. 

non-suit,  694. 

exceptions  to  non-suit,  694. 

judgment  by  default,  694. 

manifest  injustice  must  be  shown,  to  open  a  default,  595. 

cases  submitted  on  appeal,  696. 

appellate  court  may  appoint  a  guardian  ctd  Uteniy  596. 

title  to  real  estate  by  the  pleadings,  696. 

want  of  jurisdiction  by  reason  of  non-residence,  696. 

appearance  by  attorney,  596. 
eosia  on  appeal,  how  awarded  (§  368),  697. 

See  Outs,    See  WUnesses.    See  Examination. 

notice  of  examination  of  assignor  applies  to  justice's  and  marine  court,  642. 

may  issue  commissions,  643. 

JUSTIFICATION,  in  actions  of  slander  and  Ubel,  264,  297. 
mitigating  circumstances,  298. 
when  verdict  aids  defects,  299. 
in  undertakings  on  arrest,  331. 
motion,  after  justification  of  bail,  337. 
See  Undertakings, 

in  actions  of  daim  and  delivery  of  personal  property,  343. 
See  Underiakinge, 

of  sureties  on  appeal  ftom  single  judge,  441. 
of  one  surety,  on  security  for  costs,  sufficient,  490. 
tecurOy  on  appeal  to  be  approved  and  to  justify  (§  341),  666. 
See  Undertakings, 

liandlord,  costs  where  landlord  defends  in  an  ejectment  suit,  633. 
LAWS,  see  StahOes, 

of  other  states  and  governments,  how  proved  (§  426),  676. 

how  charter  of  the  city  of  New- York  may  be  read  in  evidence,  675. 
foreign  laws,  675. 

to  facilitate  service  of  process  on  foreign  corporations,  678. 
LSaACIES,  interest  on,  404. 

LEGATEES,  proceedings  against  joint  debtors,  heirs,  devisees,  legatees  and  tenants 
holding  under  a  judgment  debtor  ((7/i.  2,  Tit  12),  603. 
parties  not  summoned  in  action  on  joint  contract,  may  be  summoned  afUr  judg- 
ment (§  375),  603. 
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this  chapter  intondod  as  a  substitute  for  scire /ados,  603. 
if  judgment  dehlor  die,  his  represeDtatives  may  be  summoDed  (S  376),  603. 

proceedings  under  this  chapter  not  to  be  treated  as  an  action,  604. 

act  of  1850,  605. 
forjn,  ofgummons  (§  377),  605. 

to  he  accompanied  by  affidavit  of  amount  due  (g  378),  605. 
pai-iy  summoned  may  answer  and  defend  (g  379),  605. 
subsequent  pleadiikgs  and  prooeedings  same  as  in  an  action  (§  380)^  606. 
answer  and  reply  to  bo  verified  as  in  an  action  (§  381),  606. 

LETTERS  PATENT,  action  when  and  how  brought  to  vacate  letters  patent  g  43Z\ 
682. 
this  section  limited  to  letters  patent  granted  by  the  people,  683. 
tniry  ofjudgmeiU  relating  to  letters  patent  in  reoord«  of  commiasioners  of  land 
office  (g  446),  687. 
See  £Ee«re /bcids. 
See  Quo  Warranto. 

LEVY,  of  execution  generally,  450. 

a  levy  enures  to  the  levy  of  subsequent  executions,  450. 

when  sufficient  property  levied  on,  liability  of  officer,  450. 

cannot  be  levied  on  Sunday,  450. 

when  issued  by  an  attorney,  not  of  record,  450. 

substituting  levied  property  for  other,  450. 

when  levy  binds  personal  property,  460. 

against  personal  property,  not  irregular  if  issued  before  Judgment  dodc- 

eted,  451. 
what  may  not  be  levied  on  as  personal  property,  451. 
interest  in  pledged  property  may  be  levied  on  and  sold,  451. 
sheriflT  may  take  pledged  property  into  his  possession  tc  sell,  451. 
ioterest  of  a  bailee  or  pledgee  may  be  levicNl  on  and  sold,  451. 
distinction  between  fixtures  and  chattels,  451. 
levy  aod  sale  of  partnership  property,  452. 
application  of  moneys  in  sherifTs  hands,  452. 
property  must  be  in  view  of  tlie  sheriff,  462. 
oppressive  sale,  453. 

a  sale  may  be  set  aside  and  a  resale  ordered,  463. 
officers  of  sheriff  who  may  bid  on  sale,  453. 
sheriff's  poundage,  453. 
wilful  neglect  of  duty  by  a  sherifl^  454. 
levy  and  sale  of  real  estate,  454. 
objections  to  Bale  of  real  estate,  454. 
tenancy  fh>m  year  to  year  may  be  sold,  454. 
interest  under  a  contract  of  purchase,  454. 
notice  and  advertisement  of  sale,  454. 
a  levy  does  not  satisfy  the  judgment,  455. 
when  sale  void  and  irregular,  455. 
sale  of  interest  of  several  defendants,  455. 
a  purchaser  at  sale  for  a  valuable  consideration,  455 . 

LIBEL  AND  SLANDER,  oomplalnt  in  actions  for,  222. 
defences  in,  253. 

justification,  Aa,  in  actions  o(|  264. 
irrelevant  or  redundant  matter  in  pleadings  in,  285. 
Aow  staied  in  complaini  (g  164\  296. 

explanation  of  the  meaning  of  the  words,  296. 
answer  in  such  cases  (g  165),  291. 
justification,  297. 
mitigating  circumstances,  298. 
when  venUct  aids  defects,  299. 
in  actions  of  discovery  of  books  and  papers,  625. 

LICENSE,  does  not  draw  the  title  in  question,  60. 
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LIEiy,  ofjustices' judgments,  111. 

action  on  note,  and  proceedings  to  enforce  a  lien,  240. 

mechanics',  notice  to  be  verified,  275. 

order  to  receiver  to  discharge,  317. 

Code  and  Revised  Statutes  alike  as  to  lien  of  judgments,  460. 

upon  surplus  moneys,  440. 

a  judgment  obtained  within  fifteen  months  a  lien,  for  redemption,  458. 

See  Redemption. 

effect  of  order  in  supplementazy  proceedings  as  a  lien,  477. 

attorney's  agreement  as  to  compensation,  and  lien  for  costs,  492. 

vhen  the  lien  of  judgment  appeiUed  from  not  divested,  651. 

when  proceedings  stayed  but  levy  not  dischaiiged,  684. 

in  action  to  foreclose  mechanic's  lien,  examination  of  parties,  628. 

proceedings  in  partition  in  reference  to  Hens,  691. 

LOCAL  OFFICERS,  powers  and  jurisdiction,  38. 
See  Public  Cffieen, 

LUX  ACT,  superior  court,  K  Y.,  no  authority  to  issue  commission  o^  45. 
service  of  summons  on  a  lunatic,  N.  Y.  district  courts,  90. 
when  committee  of  a  lunatic  may  sue  in  his  own  name,  141. 
commencing  an  action  against  a  lunatic,  182. 

provisions  for  receiving  affidavit  of  service,  where  the  person  la  deceased 
or  insane,  668. 

Mall)  when  and  how  notices  and  papers  served  by  mail  (§g  410,  411)^  668. 
when  service  by  mail  deemed  complete,  668. 
service  of  notice  of  appeal  on  a  derk,  669. 
when  due  diligence  must  be  used  in  ascertaining  residence,  669. 
a  deposit  in  the  post  office  by  an  agent  of  the  attorney,  669. 
where  postage  was  not  paid  on  service  by  mail,  669. 
service  after  mail  closed  on  last  day,  669. 

irregularity  of  service  must  be  stated  on  returning  the  paper,  669. 
definition  of  the  words  "at  his  place  of  residence,"  670. 
giving  notice  generally  by  mail,  670. 

short  service  of  motion  papers  by  mail,  when  they  may  be  used,  670. 
double  time  when  served  by  mail  (§  412),  670. 

double  time  applicable  to  notices  of  appeal,  670. 

MALICIOUS  FROSSCUTION,  complaint  in  actions  for,  223. 

MANDAMUS,  appeal  from  an  order  granting,  665. 
entitling  affidavit  for,  665. 
as  to  parties  to,  1 59. 

MARINE  COURT,  appeal  from  order  to  court  of  appeals,  17. 
iU  jurisdiction  (§  65),  79. 

three  justices  of  marine  court  to  be  elected,  79. 

to  be  classified  by  lot,  after  votes  are  canvassed,  80. 

terms  of  office,  80. 

derk  of  marine  court  to  be  appointed,  80. 

compensation  of  justices  and  clerk,  80. 

amendment  to  act  of  1813,  80. 

parts  of  Revised  Statutes  to  apply,  80. 

powers  of  the  court,  80. 

jurisdiction  extended  in  certain  cases,  80. 

to  be  furnished  with  a  seal.  81. 

trials  may  be  postponed,  81. 

repeal,  81. 

the  several  courts  to  appoint  the  necessary  officers,  81. 

jurisdiction  of  marine  court,  81. 

extended,  81. 

amendment,  81. 

additional  costs,  81. 

powers  of  justices,  82, 

repeal,  82. 
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summons  and  other  prooesi^  how  aerred  and  ratonied,  82. 
fees  for  serrice,  82. 

when  served  by  any  other  person  than  the  sheriff^  82. 
complaint  to  be  verified  and  served  with  the  sommona — ^failure  to  an- 
swer, 82. 

answer  to  be  in  writing— a^loun^™®^^  83* 
deputy  clerk  and  two  assistants,  appointed,  82. 
rees,  os. 
repeal,  82. 

when  onaathorized  to  InQe  order  of  arrest,  329. 
execution  onjudgmeni^  when  docketed,  how  issued  (§  284X  443. 
appeals  from  orders  in  tnaiine  court.  639. 
appeals  from  the  marine  court,  N.  Y.,  577. 
irregularity  in  the  proceedings  in  the  marine  court,  N.  Y.,  577. 
marine  and  district  courts  when  not  considered  justices*  ooorti^  578. 
objection  to  notice  of  appeal  from  marine  court,  578. 
concurrent  jurisdiction,  578. 

notice  of  examination  of  assignor  applies  to  justices*  and  marine  court,  642. 
may  issue  commissions,  643. 

UARBIED  WOMEN,  jurisdiction  of  justices'  courts  or  district  ooarta^  N.  Y.,  in 
actions  against,  58,  86,  87. 
fo?ien  married  vH>man  a  party,  actions  by  and  against  (§  114),  142. 
see  act  in  reference  to,  142. 

when  husband  improperly  joined  with  the  wife,  144. 
when  husband  and  wife  may  sue  or  be  sued  jointly,  144. 
when  wife  may  demur  and  answer  separately,  145. 
when  action  by  husband  and  wife  a  mi^oinder,  145. 
liability  of  separate  estate,  146. 
complaint  in  actions  by  and  against,  224. 
property  claimed  as  exempt  by,  464. 

liATEBIALITY,  misnomer,  when  immaterial  in  justices*  courts,  69. 
material  variances,  how  provided  for  (g  169),  307. 

variance  between  pleadings  and  proo&  must  be  material,  308. 
objection  to  variance  must  be  made  at  the  trial,  309. 
eases  not  deemed  a  variance,  309. 

MJLYOBS'  CX>nRTS,  jurisdiction  of  actions  in  {%  33),  41. 

execution  onjudginenia,  when  docketed,  how  issued  (§  284^  443. 
S^  Af^peaL 

MEBITS,  answer  on,  justice*s  court,  67. 

a  motion  to  continue  an  action  which  survives  does  not  involve  the  merits, 
156. 

affidavit  of  merits  on  motion  to  change  venue,  168, 170,  400. 

to  prevent  an  inquest,  399,  400. 

on  motion  to  issue  an  execution,  the  merits  of  the  judgment  cannot  be  in- 
quired into,  444. 

where  amount  of  judgment  disputed  and  no  execution  issued,  on  motion 
to  issue  execution  a  reference  may  be  ordered,  444. 

when  appeal  does  not  lie  on  decision  on  demurrer,  and  on  the  merits,  548. 

when  may  an  order  made  at  special  term  be  said  to  involve  the  merits,  571. 

what  maybe  understood  by  a  substantial  right,  571. 

when  order  does  or  does  not  determine  the  action,  671. 

when  objections  waived  by  pleading  to  the  merits,  591. 

application  for  (Uscovery  of  books  and  papers  must  contain  evidence  re- 
lating to  the  merits,  624. 

lOSJOINBEB,  of  actions,  injustice's  court,  66. 
of  parUes  plaintifi;  240,  247. 
of  parties  defendant,  241,  246. 

MISCELLANEOUS  PROVISIONS  {Ch.  15,  TiL  12),  674. 
papers  loet  or  vfUhhdd,  how  supplied  (§  422),  674. 
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iffJiere  underiakinga  to  be  filed  (§  423)|  674. 

judgment  on  bond  and  warrant  of  attorney  executed  before  Jolj  1, 1848  (§  424). 
674. 
old  declaration  in  debt  abrogated,  675. 
time  for  publication  of  notice8|  how  computed  (§  425),  675. 

legal  notices,  675. 
Jaws  of  other  states  and  gOTemments,  how  proved  (§  426),  676. 

how  charter  of  citj  of  New-York  may  be  read  in  eyldence,  675. 
foreign  lawa,  675. 
MISNOMER,  when  immaterial,  as  a  yariance  in  justice^s  oourt,  69. 

MISTAKES,  material  yariaocee,  how  provided  for  (§  169),  307. 
the  fact  of  being  misled  must  be  proyed,  307. 
applicable  to  cases  of  usury,  307. 
amendments  by  adding  new  parties,  307. 
powers  of  referees  to  allow  amendments^  307. 
yariance  must  be  material,  308. 

amendment  changing  English  to  German  language,  308. 
a  defence  must  be  averred,  if  proved,  308. 
immaterial  variances  how  provided  for  (§  170),  308. 

discretion  of  the  judge  on  the  trial,  308. 
what  to  be  deemed  a  variance  (§  171),  309. 

objection  to  variance  must  be  made  at  the  trial,  309. 
cases  not  deemed  a  yariance,  309. 
in  the  day  of  giving  notice,  397. 
matters  of  discretion  which  may  constitute  error,  590. 
correcting  mistakes,  690. 
newly  discovered  evidence  or  surprise,  590. 

judgment  below  not  to  be  disturbed  for  technical  defects,  where  substan- 
tial justice  has  been  done,  590. 

MITI6  ATING  CIRCUMSTANCES,  in  actions  of  libel  and  slander,  298. 

MONEY,  complaint  in  actions  for,  bad  and  received,  225. 

complaint  in  actions  for,  paid  and  lent,  226. 
defendant  to  be  discharged  from  arrest  on  bail  or  deposit  (§  186),  332. 
deposit  of  money  with  sheriff,  on  arrest  (§  197),  335. 
payment  of  money  into  court  by  sheriff  (§  198),  335. 
substituting  bail  for  deposit  (g  199),  335. 
money  deposited^  how  applied  or  disposed  of  (§  200),  336. 

See  Arrest  and  Bail 
verdict  in  action  for  recovery  o^  Ac.  (§  261),  402 ;  (§  263),  404. 

liens  upon  surplus,  440. 

application  of,  in  sherifi''s  hands,  452. 

section  304  does  not  apply  to  actions  other  than  for  judgment  for  mo- 
ney,'498. 

an  order  directing  the  payment  of  money  out  of  court,  is  appealable,  666. 

MORTGAGE  FORECLOSURES,  jurisdiction  of  county  courts  m  reference  to,  28. 

proper  parties  in,  150,  153. 

place  of  trial,  in  actions  for,  162. 

defence  in  actions  of,  256. 

appointment  of  receivers  in  actions  for,  379. 

liens  upon  surplus  moneys,  440. 

costs  in  actions  for,  496. 

extra  allowance  in  actions  for,  512. 
ucurity  where  judgment  is  to  deliver  property,  for  a  sale  of  mortgaged  prem- 
ises (§  338),  563. 

See  tindertakinga. 

examination  of  parties  on  a  mortgage  foreclosure.  638. 
MOTIONS,  when  made  at  general  and  special  terms,  27,  28,  29. 

when  county  judges  no  power.to  hear,  37. 

when  notice  o^  for  feigned  issue,  insufficient,  116. 

to  continue  an  action  which  surviveg,  does  not  involve  the  merits,  166. 
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to  change  place  of  trial  in  action  affectiag  title  to  landa,  matter  of  right,  162. 

when  and  where  maj  be  made  to  change  place  of  trial,  165. 

all  the  defendants  ahould  join  in  making  motion  to  change  renue  or  show 
excnse,  157. 

costs  of  motion  to  change  renne  should  abide  events  167. 

affidavit  of  merits  on  motion  to  change  Tenue,  167. 

how  plaintiff  may  change  venue,  168. 

staying  proceedings  on  motion  to  change  yenue,  168. 

form  of  an  affidavit  on  motion  to  change  venue,  168,  170. 

affidavits  for  resisting  motion  to  change  venue,  170,  171. 

a  Airther  account  maj  be  enforced  by  motion,  280. 

to  make  pleadings  definite  and  certain,  288. 

to  strike  out  irrelevant  and  redundant  matter,  288. 

when  motion  to  strike  out  irrelevant  matter  most  be  made,  289. 
to  vacaU  order  of  airresi  or  reduce  baU  (§  204X  337. 

how  motion  to  vacate  arrest  made,  337. 
affidaxfiU  Ofi  mOtUm  (§  206^  337. 

when  defendant  may  move  to  vacate  airest,  887. 

when  appearance  a  waiver  of  privilege,  338. 

where  sufficient  cause  of  action  exists,  338. 

when  defendant  not  estopped  fW>m  questioning  right  to  arrest,  338. 

motion  to  vacate  arrest,  is  a  partial  tri^,  336. 

where  arrest  has  been  made  through  fhiud  and  deceit,  339. 

conditional  discharge  in  discretion  of  the  courts  339. 

for  injunction  may  be  made  at  general  term,  347. 

necessary  papers  to  found  motion  for  injunction,  349. 

papers  on  which  to  move  to  dissolve  injunctipn,  360. 
affiia'vUt  on  modonfor  {^junction  (§  226),  361. 

See  Injunction. 

to  vacate  attachment,  366. 

when  motion  for  appointment  of  receiver  irregular,  376. 

to  change  venue,  400. 

for  a  reference,  417. 

on  a  motion  to  issue  an  execution,  the  merits  of  the  judgment  cannot  be 
inquired  into,  444. 

where  amount  of  judgment  disputed,  when  reference  ordered,  444. 

when  motion  for  security  for  costs  unreasonably  delayed,  491. 

costs  on  motion  for  new  trial  on  exceptions  before  judgment,  506. 

costs  on  argument  of  a  motion  for  a  new  trial  on  a  case,  506. 

for  extra  allowance,  when  and  how  made,  612. 
costs  on  a  motion  (g  316),  623. 

allowance  and  disallowance  ofmotion  costs,  523. 

on  application  on  account  of  the  frivolousness  of  the  answtf,  Jtc,  524. 

the  costs  under  this  section  should  be  detennuied  in  the  oruer,  524. 

costs  of  moUon  to  abide  the  event,  525. 

motion  costs,  how  collected,  525. 

who  are  liable  to  imprisonment — statutes  not  repealed,  525. 

when  statute  of  1847  not  applicable,  526. 

motion  for  costs  against  executors,  before  whom  made,  527. 

where  motion  to  vacate  an  order  granted  for  want  of  jurisdiction  may  be 
made,  537. 

order  must  be  entered  and  motion  papers  filed,  before  appeal  will  lie,  545. 

an  appeal  will  not  lie  until  order  entered  and  motion  papers  filed,  667. 

appesj  from  an  order  by  consent  without  any  papers  not  allowed,  667. 

an  order  giving  time  to  make  a  motion  and  staying  proceedings,  not  ap- 
pealable, 667. 

See  Orders. 

to  dismiss  appeals  must  be  made  at  special  term,  580. 

after  appeal  a  motion  for  restitutionr  should  be  made,  599. 
to  set  aside  judgment  by  confession  for  want  of  sufficient  statement,  may 
be  made  aJter  one  year,  607. 
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costs  of,  when  allowed  on  discoyery  of  books  and  papers,  626. 

depositions  on  motion  in  supreme  court,  645. 

where  motion  for  commission  in  supreme  court  to  be  made,  646. 

application  on  affidavit  and  notice  of  motion — their  contents,  646. 
and  orders  (Ch.  8,  Tit  12),  653. 
definiHon  of  an  order  (g  400),  663. 

decision  at  special  term,  overruling  a  demurrer,  when  an  order  and  when 
a  judgment,  653. 

application  for  taxation  of , costs  on  appeal  from  a  surrogate's  order,  654. 

motion  to  dismiss  appeal  from  an  order  granted  at  Bpe(Sd  term,  654. 

allowance  of  a  warrant  of  attachment,  664. 

dismissal  of  complaint  is  a  Judgment,  664. 

order  of  general  term  granting  new  trial  is  not  a  judgment,  654. 

how  to  get  rid  of  an  improper  order  made  at  chambers,  654. 

order  for  contempt,  654. 

order  to  take  effect  firom  the  time  decision  made,  655. 
definition  of  a  fno^ibn-^motions,  how  and  where  made  (g  401),  655. 

how  motions  brought  before  the  court,  655. 

non-enumerated  motions,  656. 

particular  grounds  of  motion  must  appear,  656. 

countermand  of  notice  of  motion,  65T. 

defective  affidavits  for  motion,  657. 

attorney  must  see  to  the  entering  the  proper  order,  on  motion,  657. 

leave  to  renew  motions,  657. 

conditions  imposed,  on  granting  motions,  must  be  complied  with,  657. 

practice  of  the  superior  court,  N.  T.,  in  hearing  motions,  657. 

special  statute  proceedings  not  included  in  g  401,  658. 

what  applications  are  or  net  motions,  658. 

motions  in  the  first  judicial  district,  658. 

chamber  orders,  659. 

where  and  how  motions  upon  notice  made,  659. 

motions  in  the  eighth  judicial  district,  660. 

motions  and  appeals  when  to  have  preference,  660. 

when  order  to  stay  proceedings  treated  as  a  nullity  or  not,  660. 

powers  of  county  judge  in  making  order  to  stay  proceedings,  660. 

staying  proceedings  on  appeal  from  judgment  on  report  of  referees,  661. 

staying  proceedings  on  a  case  or  bill  of  exceptions,  661. 
ipTien  notice  is  necessary ^  it  must  be  eight  days  before  hearing  (§  402),  662. 

can  any  judge  at  chambers  make  such  order?  662. 
tn  actions  in  supreme  court,  county  judge  may  act  at  chambere— his  orders,  how 
reviewed  (§  403),  662. . 

provisions  of  statute  in  reference  to  powers  and  duties  of  county  judges,  662. 

no  appeal  lies  from  order  of  county  judge  granting  attachment,  662. 

granting  order  extending  time  to  answer,  663. 
in  absence  ^  judge  at  chambers^  motion  may  be  transferred  by  him  to  another 
judge  (§  404),  663. 

motions  noticed  for  chambers  in  first  district,  663. 
tsdaarging  time  for  proceedings  in  an  action  (§  405),  663. 

allowing  an  order  enlarging  time  to  make  a  case  or  bill  of  exceptions,  664. 

orders  ex  parte  at  chambers  need  not  be  entered  with  the  clerk,  664. 

afiQdavits  and  notice  of  motion  entitled  in  the  wrong  court,  664. 

short  service  of  motion  papers  by  mail,  when  they  may  be  used,  670. 

service  of  notice  of  motion,  671. 

If  egligencey  complaint  In  actions  for,  217. 

NEW  MATTER,  answer  of,  253. 

what  is  not  new  matter,  but  a  special  denial,  271. 

in  the  answer  must  be  considered  controverted  by  the  complaint,  in  jus* 

tice's  court,  306. 
examination  of  parties  when  new  matter  eaUed  out  by  the  court,  630. 
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when  testimony  does  not  amount  to  new  matter,  €30. 
when  testimony  amounts  to  new  matter,  630. 
NBT7  TRIAL,  an  order  granting  or  refusing,  not  the  subject  of  appeal  to  eoart  of 

appeals,  13. 
See  Appeal. 
when  judgment  appealed  from,  onier  on  motion  for  new  trial,  not 

afiected,  408. 
reversal  of  judgment  for  mistrial,  408. 
when  court  of  appeals  should  render  final  judgment,  409. 
See  Trials, 

when  new  trial  should  not  be  awarded,  436. 
when  new  trial  awarded  on  the  ground  of  mistrial,  436. 
costs  on  motion  for  new  trial,  505. 

costs  on  motion  for  new  trial  on  exceptions  before  judgment,  506. 
costs  on  argument  of  a  motion  for  a  new  trial  on  a  case,  506. 
costs  on  obtaining  a  new  trial,  509. 

improper  reAisal  to  mnt  a  new  trial,  where  appealable,  546. 
judgment  on  order  buying  a  motion  for  a  new  trial,  561. 
an  order  denying  a  new  trial  on  newly  disoovered  eyidenoe^  la  appealsUe^ 

666. 
order  granting  a  new  trial  and  assessment  under  the  plank  road  act,  not 

appealable,  569. 
on  the  ground  of  surprise,  in  justices*  courts,  678. 
costs  on  affirmance  of  an  order  denying  a  new  trial  after  judgment  entered, 

654. 
In  ejectment,  700. 
NOK-£NnM£RAT£D  MOTIONS,  where  and  when  noticed,  656. 
See  Motions. 
See  Orders, 
NON-RESIDEXTS,  jurisdiction  of  K.  T.  district  courts,  where  one  or  both  of  the 

parties  non-residents,  85,  86,  87. 
guardian  appointed  in  N.  Y.  district  courts,  87. 
how  non-resident  may  sue  in  N.  Y.  district  courts,  89,  102. 
how  non-residents  sued  in  N.  Y.  district  courts,  89,  102. 
undertakings  by  non-resident  plaintiffs,  N.  Y.  district  courts,  96. 
what  security  required,  in  N.  Y.  district  courts,  96. 
See  Summons — PMiciUion, 
what  conntitutes  non-residence,  325. 
See  Arrest  and  BcuL 

a  non-resident  plaintiff  entitled  to  attachment,  366. 
all  the  plaintiff  must  be  non-residents,  to  require  security  for  costs^  490. 
jurisdiction  by  reason  of  non-residence,  justices' courts,  596. 
examination  of  a  non-resident  defendant  on  commission,  649. 
proof  of  the  non-residence  of  a  witness,  on  examination  de  bene  esse,  652. 
service  af  papers  where  party  resides  out  of  the  state  (§  415),  672. 
service  where  the  attorney  removes  from  the  state,  672. 
NON-SUIT,  in  marine  or  justices'  courts,  594. 

exceptions  to  non-suit.  594. 
NOTICE,  in  an  answer,  justice's  court,  67. 

of  examination  of  assignor,  applicable  to  justices'  courts,  72. 
when  notice  of  motion  for  a  feigned  issue  iusufficienti  116. 
to  be  inserted  in  summons  in  certain  actions  (§  129^  174. 

the  summons  must  indicate  the  nature  of  the  action,  174^ 
actions  which  come  within  the  first  subdivision,  175. 
actions  which  come  within  the  second  subdivision,  176. 
of  pendency  of  action  affecting  title  to  real  property  (§  132),  179. 
fees  for  service  of  the  notice,  179. 
effectof  filing,  .179. 

court  no  power  to  order  Us  pendens  to  be  taken  from  files,  180. 
when  reguirecf-— temporary  injunction  (§  22 IX  356. 
of  application  fi^  Judgment  when  given,  385. 
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NOTICE— conitfived. 

eWier  party  may  giTe  QOtioe  of  trial  (§  25G)|  396. 

on  giving  nolioe  to  general  term,  396. 

computation  of  time,  397. 

court  of  appeal^!  397. 

mistake  in  the  day,  when  disregarded,  397. 

dismiasal  of  comfdalDt,  397. 
o/triai  by  jttry^sepumie  trials  (g  268X  398. 

See  Triaia, 

and  advertisement  of  sale  on  execation,  454. 

filing  of,  under  the  homestead  exemption  act,  461. 

charge  after  notice  of  trial,  taxable  but  once,  604. 

when  costs  for  subsequent  proceedings  before  trial  allowed,  605. 

of  adjustment  of  costs,  when  necessary,  616. 

what  is  a  sufficient  notice,  516. 

omitting  notice,  effect  o(,  617. 

of  appeal  should  be  served  on  the  attorney  of  rooord,  539. 

when  notice  of  appeal  irregularly  served,  539. 

where  undertaking  omitted  to  be  served  with  the  notice  of  appeal,  540. 

time  to  appeal  under  §  332,  continues  without  llmit|  untU  the  written 
notice  of  the  judgment  or  order  is  served,  544. 

a  stay  on  appeal  is  not  effected  unless  a  oopy  oi  the  undertaking  is  served 
with  the  notice  of  appeal,  556. 

service  of  notice  of  justification  of  sureties  by  mail  must  be  ten  days,  556. 

undertaking  must  be  filed  and  served  with  the  notice  of  appeal,  not  after* 
wards,  557. 

when  notice  of  appeal  does  not  state  aU  the  grounds,  judgment  will  be 
affirmed,  668. 

entry  of  orders  under  §  401,  made  upon  notice,  574. 

objection  to  notice  of  appeal  from  marine  court,  578. 

service  of  notice  of  appeal  after  time  limited  by  statute,  579. 

when  notice  of  appeal  cannot  be  served  upon  an  attorney,  579. 

of  appeal  may  be  served  immediately  on  rendering  judgment,  579. 

effect  of  not  stating  grounds  of  appeal  in  the  notice,  679. 

service  of  notice  of  appeal  on  clerk  of  marine  court,  680. 

insufficiency  of  notice  of  appeal,  680. 
copy  affidavit  and  notice  of  appeal  to  be  served,  and  undertaking  to  be  giv«n 
(§  354),  580. 

service  of  notice  of  appeal  on  respondent,  682. 
service  of  notice  of  appeal  in  absence  of  justice  (§  359),  584. 

the  notice  of  appeal  must  contain  the  errors  relied  on,  686. 

of  examination  of  assignor  is  necessary  only  as  against  assignee,  executor, 
or  administrator,  641. 

of  examination  of  assignor  applies  to  justice^s  and  marine  court,  642.. 

party  waives  objection  to  shOTt  notice  for  application  to  take  testimony 

conditionally,  by  appearance,  651. 
.  where  and  how  motions  upon  notice  made,  669. 
vohen  notice  is  necessary,  it  must  be  eight  days  before  hearing  (g  402),  662. 

can  any  judge  at  chambers  prescribe  a  shorter  time  ?  662. 

affidavits  and  notice  of  motion  entitled  in  the  wrong  court,  664. 
notices  and  filing  and  service  of  papers  (Ch,  11,  TU,  12),  666. 
notices  and  other  papers  how  served  on  parly  or  attorney  (§§  408,  409),  667. 

when  attorney  resides  in  one  town  or  city  and  his  office  in  another,  667. 

service  of  attachment  on  the  party,  668. 

notice  of  appeal  to  oommon  pleas,  668. 

provisions  for  receiving  affidavit  of  service,  where  the  person  is  deceased  or 
insane,  668. 

when  service  made  upon  the  wrong  party,  663. 
when  and  how  served  by  mail  (§  410),  668. 
when  and  how  served  hy  mail  (^  411),  668. 

when  service  by  mail  deemed  complete,  668. 

lervioe  of  notice  of  appeal  on  a  clerk,  669. 
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KOnCE— continued. 

when  due  diligence  must  be  iiaed  in  aeeerteiDing  residence^  669. 

a  de^iosit  in  the  post  offioe  bj  an  agent  of  the  attoniej,  669. 

where  postage  was  not  paid  on  service  by  mail,  669. 

service  after  mail  closed  on  last  daj,  669. 

irregolaritj  of  service  must  be  stated  on  returning  the  paper,  669. 

deflmtion  of  the  words  "  at  his  place  of  residencei''  670. 

giving  notice  generally  by  mail,  670. 

i^ort  service  of  motion  papers  by  mail,  when  they  may  be  used,  670. 
dcvbU  Utm  when  served  by  mail  (§  412),  670. 

double  time  applicable  to  notices  of  appeal,  670. 
eight  days'  notice  of  motion,  Ac.,  before  court  or  judge  when  ptnonally  served 

(g  413),  670. 
wAen  papers  need  not  be  served  on  defendant  (§  414),  670. 

serving  notice  of  assessment,  670. 

application  for  leave  to  amend  summons,  671. 

service  of  an  injunction,  671. 

service  of  notice  of  trial,  67 1. 

serving  notice  of  motion,  671. 

general  appearance  before  service  of  complaint,  671. 

voluntary  appearance,  672. 
service  of  papers  where  party  resides  ont  of  the  state  (§  41 6X  672. 
summons  and  pUadings  to  be  filed  within  ten  days  after  service  (§  416X  672. 

notice  of  filing  not  neccfssary  to  be  given,  672. 

when  may  be  filed  after  the  time  limited  in  the  order,  672. 
service,  where  party  appears  by  attorney  (§  417),  672. 

service  o^  notice  of  appeal,  672. 

where  the  attorney  removes  from  the  state,  672. 

service  of  it^unction,  672. 
(his  chapter  not  to  apply  to  summons  or  process,  or  to  papers  to  bring  party  into 

contempt  {%  418),  673. 
time  of  publication  of  notices,  how  computed  (§  425^  676. 

legal  notices,  676. 

KUISANCE,  who  may  join  in  bringing  action  for,  148. 

what  facts  and  circumstances  necessary  to  authorize  an  injunction  as  to,  348. 

restraining  by  injunction,  353. 
actions  to  determine  conflicting  claims  to  real  property,  and  for  waste  and  nm- 

Bance((7^.4,  Ttt.  13),  693. 
actions  to  determine  elaime  to  real  property,  how  prosecuted  (§  449),  693. 

reference  to  the  Revised  Statutes,  694. 

decisions  that  those  proceedings  must  be  had  under  the  Code,  694. 

costs,  694. 
action  of  waste  abcUshed^^WBete  how  remediable  (g  450),  694. 
provisums  of  Revised  Statutes  applicable  to  actions  for  waste  under  this  act 

(§  451),  694. 
when  judgment  of  forfeiture  and  eviction  to  be  given  (§  452),  696. 
writ  of  nuisance  abolished  (§  453).  695. 
remedy  for  injuries  heretofore  remediable  by  writ  of  nuisance  (§  464),  695. 

averments  in  the  complaint  in  action  for  nuisance,  695. 

nuisance  to  public  highway,  695. 

Oath  of  office^  liability  of  a  magistrate  for  acting  without  oath,  56. 
OBJECTIONS,  waived  unless  made  at  the  trial,  10. 

See  Appeal 

to  authorise  demurrer,  must  appear  on  the  fioice  of  the  pleading,  237. 

when  objection  should  be  stated  as  a  defence,  240. 

Bee  Demurrer. 

to  variance  must  be  made  at  the  trial,  809. 

Bee  Variances. 

to  impanneling  jury,  401. 

to  notice  of  appeal  fh>m  marine  court,  578. 

to  compUunt  and  amendment,  justices*  courts,  69L 
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OBJECTIONS— eontmueci. 

when  objections  waived  by  pleading  to  the  merits,  591. 
matters  which  might  hare  been  a  defence  if  objected  to,  when  not  con- 
sidered on  appeal,  692. 
matters  sufficient  to  authorise  a  reversal  of  judgment,  592. 
to  reading  depositions  taken  de  bene  esse  on  the  trial,  66 1 . 
OFFEB,  judgment  upon  a  written  offer,  437. 
Be^JudgmmL 

costs  allowed  on  ofiRsr  of  judgment  under  §  385,  616. 
set-off  of  costs  on  an  offer  of  judgment,  600. 
offera  ofihedefsndatU  to  compromise  the  whole  or  a  part  of  the  action  (Ok.  4, 

Tit  12X  614. 
defendant  fnay  serve  offer  to  compromise,  and  the  proceedings  thereon  (§  385), 
614. 
when  court  will  not  make  an  order  to  satisfy  claim  admitted  to  be  just,  615. 
one  partner  cannot  bind  another,  without  his  authority,  to  an  offer  of  judg- 
ment, 616. 
one  joint  debtor  may  under  an  offer  bind  joint  or  partnership  property,  615. 
when  plaintiff  entitled  to  f\ill  costs,  where  he  reoovers  less  than  defend- 
ant's offer,  616. 
when  defendant  must  make  his  offer,  616. 

when  plaintiff  accepts  offer  under  $50,  defendant  entitled  to  eosts,  616. 
how  offer  must  be  made,  and  its  effect,  616. 
to  what  cases  this  section  applies,  61T. 
defendant  may  offer  to  liquidate  damages  conditionally  (§  386),  617. 
^ect  of  acceptance  or  refusal  of  offer  (§  387),  617. 

can  a  tender  be  made  except  in  the  form  of  an  offer,  617. 

costs  after  offer  or  tender,  618. 

OFFICIAL  SEALS,  marine  court  to  have  a  seal,  81. 

N.  Y.  district  courts  to  have  seals,  87. 
OPINIONS,  when  and  when  not  conclusive— court  of  appeals,  17. 

866  Appeal, 
ORDERS,  interlocutory  appeal  does  not  lie  to  court  of  appeals,  12. 
one  judge  no  right  to  review  ex  parte  orders  of  another,  31. 
entitling  orders,  31. 

complaint  must  be  filed  before  publication  of  order  for  service  of  sum- 
mons, 186. 
for  publication  of  summons  may  be  made  at  chambers,  186. 
what  order  should  recite,  187. 
against  foreign  corporations,  187. 
against  absent  or  concealed  defendants,  187. 
against  an  absent  defendant  who  has  property  in  the  state,  188. 
when  an  order  of  the  court  necessary  to  authorise  suit,  199. 
for  arrest,  by  whom  made  (§  180),  329. 
jurisdiction  of  a  local  county  officer  to  order  arrest,  329. 
marine  court  N.  T.,  no  power  to  issue  order  of  arrest,  329. 
sufficiency  of  affidavit  to  obtain  order  of  arrest,  330. 
for  arrest  when  nuufe,  and  its  form  (g  183),  331. 
in  actions  under  the  statutes,  331. 
judgment  under  this  section  must  be  final,  332. 
e^fdavit  and  order  to  be  delivered  to  sheriff  and  copy  to  defendants  (§  184),  332. 
this  provision  directory,  332. 
See  Arrest  and  BaU, 
to  show  catutf  why  injunction  should  not  be  granted  (§  223),  358. 
to  show  cause,  not  a  matter  of  course,  359. 
section  324  applies  to  injunction  orders,  360. 
when  reference  may  and  may  not  be  ordered,  415. 
whan  order  for  discovery  of  property  allowed  (§  292),  468. 

when  Judgment  debtor  refuses  to  apply  property  to  satisfy  judgment, 

(§  292),  468. 
what  judge  may  make  the  order,  475. 
requisiteft  of  aa  affidavit  to  obtain  order,  476. 
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before  whom  the  judgment  debtor  is  ordered  to  appear,  476. 

nature  of  order  aud  service,  477. 

irregularitj  in  order,  477. 

effect  of  order  aa  a  lien,  477. 

disobedience  of  order  for  payment,  hj  judgment  debtor,  482. 

when  and  how  order  upon  judgment  debtor  to  pay  over  granted,  482. 
disobedienc*  of  order,  how  punished  (§  302),  487. 

the  court,  as  well  as  the  judge,  nas  power  to  punish  for  contempt,  467. 

proceedings  on  punishing  for  contempt,  487. 

form  of,  for  security  for  costs^  491. 

See  Co9ts, 

review  of  order  for  an  extra  allowance,  614. 

costs  under  §  316,  should  be  determihed  in  the  order,  624. 
made  out  of  court  how  vacated  or  modified  (§  324),  637. 

ex  parte  orders  not  reviewable  by  another  judge,  637. 

where  motion  to  vaeate  an  order  granted,  for  want  of  jurisdiction  may 
be  ooade,  637. 

vacating  and  modifying  injunction  orders,  537. 

vacating  an  order  improperly  made  by  a  judge  at  chambers,  637. 

orders  to  show  cause,  5343. 
intermediate  orders  affecting   the  judgment,  may  be    reviewed  on  appeal 
(§  329),  641. 

an  order  striking  out  part  of  defendant's  answer  appealable^  641. 

an  order  which  does  not  involve  the  merits,  642. 
certain  appeais  to  be  within  two  years  (g  331),  643. 

power  of  the  court  as  to  the  extension  of  time  to  appeal,  643. 

when  amendment  allowed,  644. 

judgment  must  be  entered  before  appeal  can  be  taken,  644. 

appellant  may  coerce  judgment  roU  to  be  filed,  644. 
other  appeale  within  thirty  days  (§  332),  644. 

time  to  appeal  under  this  section  oontinues  without  limits  until  the  written 
notice  of  the  judgment  or  order  is  served,  644. 

Older  must  be  entered  and  motion  papers  filed,  646. 

when  appeal  lies  on  an  order  made  aher  judgment,  648. 

setting  aside  judgment  and  execution,  not  appealable,  648. 

judgment  on  order  denying  a  motion  for  a  new  trial,  661, 

appeal  from  an  order  on  demurrer,  662. 
may  be  appealed  from  in  certain  cases  (g  349),  664. 

appeals  in  special  proceedings,  664. 

appraisal  of  lands  taken  for  a  railroad,  666. 

mandamus,  665. 

appealable  orders,  as  settled  in  the  second  district,  566. 
orders  from  which  appeals  may  be  taken,  666. 

an  order  in  an  action  continued  under  §  121,  665. 

an  order  denying  motion  to  surrender  bail,  665. 

an  order  denying  a  motion  to  set  aside  service  of  summons;  666. 

an  ocder  striking  out  a  portion  of  a  pleading,  666. 

an  order  denying  a  new  trial  on  newly  discovered  evidence,  666. 

an  order  directing  the  payment  of  money  out  of  court,  666. 

an  order  denying  a  motion  to  set  aside  a  judgment,  666. 

an  order  allowing  a  supplemental  answer,  666. 

an  order  referring  a  cause  not  referable  by  statute,  666. 

an  order  in  supp&mentary  proceedings,  666. 

an  order  of  reference  to  ascertain  damages  in  an  action,  666. 

an  order  denying  motion  for  examination  of  adverse  party,  667. 

an  order  that  plaintiff  pay  costs  In  an  action,  667. 

an  order  allowing  an  attachment,  667. 

an  order  allowing  costs,  where  title  to  real  property  comes  in  question,  667. 

an  order  relying  an  attachment  against  a  witness,  667. 
orders  from  which  appeals  do  not  lie,  667. 

an  appeal  will  not  lie  until  order  entered  and  motion  papers  filed,  667. 
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appeal  from  an  order  bj  ccmsent  without  any  papers,  not  allowed,  567. 

an  appeal  will  not  lie  from  -a  mere  opinion  of  the  conrt,  ^67. 

order  to  remoYe  a  referee  after  trial,  567. 

order  giving  time  to  make  a  motion  and  staying  prooeediagii  6^7. 

motions  and  orders  made  at  the  circuit,  668. 

order  opening  a  default  and  permitting  a  defence,  568. 

order  in  proceedings  for  opening  and  extending  streets  in  city  of  N.  Y.,  568. 

final  decision  of  a  trial  by  the  court,  except  ordering  a  reference  to  take 
an  account,  668. 

ex  parte  orders  668. 

order  revising  to  strike  out  immaterial  arerments  in  a  pleading,  669. 

order  by  a  county  Judge  in  supplementary  proceedings,  669. 

order  granting  a  new  trial  and  assessment  under  plank  road  act,  669. 

order  granting  temporary  alimony,  669. 

ordof  of  reference,  669. 

order  denying  motion  to  enter  "  secured  on  appeal  '*  on  the  docket  of  judg- 
ment, 669. 

order  granting  or  denying  an  extra  allowanee  of  ooste,  669. 

costs  of  a  motion,  569. 

sustaining  or  overruling  demurrers,  670. 

when  may  an  order  made  at  special  term  be  said  to   "involve  tho 
merits?"  671. 

what  may  be  understood  by  a  substantial  right,  6tl. 

when  order  does  or  does  not  determine  the  action,  671. 

stay  of  proceedings  and  security  on  appeal,  572. 

costs  on  review  of  special  term  orders,  573. 
orders  at  cfiambera  to  be  entered  before  appeal  (§  360),  674. 

ex  parte  orders,  574. 

orders  made  upon  notice,  674. 

for  judgment  on  account  of  the  frivolcusness  of  the  answer,  674. 

costs  on  affirmance  of  an  order  denying  a  new  trial  afWr  judgment 
entered,  697. 

costs  on  reversal  of  orders  on  demurrer,  with  leave  to  answer,  &c..  298. 

when  court  will  not  make  an  order  to  satisfy  claim  admitted  to  be  just,  615. 

when  order  for  discovery  of  books  and  papers  may  be  made,  623. 

referee  has  no  power  to  make  an  order  of  disoovety,  623. 

for  commissions  to  issue,  to  be  filed,  643. 

order  for  examination  of  witness  conditionally,  649. 
moUona  and  orders  {Ch,  8,  Tit  12),  653. 
definition  of  an  order  (§  400),  663. 

decision  at  special  term,  overruling  a  demurrer,  when  an  order  and  when 
a  judgment,  663. 

application  for  taxation  of  costs  on  appeal  from  a  surrogate's  order,  654. 

motion  to  dismiss  appeal  from  an  order  granted  at  speoud  term,  654. 

allowance  of  a  warrant  of  attachment,  664. 

dismissal  of  complaint  is  a  judgment,  664. 

order  of  general  term  granting  new  trial  is  not  a  judgment,  664. 

how  to  get  rid  of  an  improper  order  made  at  chambers,  654. 

order  for  contempt,  654. 

order  to  take  effect  from  the  time  decision  made,  665. 
definition  of  a  motion — motions,  how  and  where  made  (§  401),  655. 

bow  motions  brought  before  the  court,  666. 

non-enumerated  motions,  656. 

particular  grounds  of  motion  must  appear,  666. 

countermand  of  notice  of  motion,  667. 

defective  affidavits  for  motion,  657. 

attorney  must  see  to  the  entering  the  proper  order,  on  motion,  657. 

leave  to  renew  motions,  657. 

conditions  imposed,  on  granting  motions,  must  be  complied  with,  657. 

practice  of  the  superior  court,  N.  Y.,  in  hearing  motions,  657. 

special  statute  proceedings  not  included  in  §  401,  658. 
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ORDERS— eemlifiued. 

before  whom  the  jadgment  debtor  la  ordered  to  appear,  476. 

n&lure  of  order  and  serTice,  477. 
irregularitj  in  order,  477. 
effect  of  order  at  a  lien,  477. 

disobedience  of  order  for  payment,  by  judgment  debtor,  482. 
when  and  how  order  upon  judgment  debtor  to  pay  over  granted,  482. 
disohedienct  of  order,  how  punished  (§  302),  487. 

the  court,  as  well  as  the  judge,  has  power  to  punish  for  contempt,  487. 

proceedings  on  punishing  for  contempt  487. 

form  of,  for  security  for  costs^  491. 
See  Co9ts. 

rsTiew  of  order  for  an  extra  allowance,  514. 

costs  under  §  316,  should  be  determiiied  in  the  order,  524. 
made  oui  of  court  how  vacated  or  modified  (§  324),  537. 

ex  parte  orders  not  reviewable  by  another  judge,  537. 

where  motion  to  vaeate  an  oraer  granted,  for  want  of  jurisdiction  may 

be  made,  537. 
vacating  and  modifying  injunction  orders,  537. 

vacating  an  order  improperly  msde  by  a  judge  at  chambers,  537. 

orders  to  show  cause,  53^. 
intermkUaU  orders  affecting   the  judgment,  may  be    reviewed  on  appeal 
(§  329),  541. 

an  order  striking  out  part  of  defendant's  answer  appealable^  541. 

an  order  which  does  not  involve  the  merits,  542. 
certain  appeais  to  be  within  two  years  (g  331),  543. 

power  of  the  court  as  to  the  extension  of  time  to  appeal,  543. 

when  amendment  allowed,  544. 

judgment  must  be  entered  before  e^ppttX  can  be  taken,  644. 

appellant  may  coerce  judgment  roll  to  be  filed,  644. 
othe7'  appeale  within  thirty  days  (§  33 2^  544. 

time  to  appeal  under  this  section  oontinues  without  limits  until  the  written 
notice  of  the  judgment  or  order  is  served,  544. 

Older  must  be  entered  and  motion  papers  filed,  546. 

when  appeal  lies  on  an  order  made  after  judgment,  548. 

setting  aside  judgment  and  execution,  not  appealable,  548. 

judgment  on  order  denying  a  motion  for  a  new  triiJ,  561. 

appeal  fVom  an  order  on  demurrer,  562. 
may  be  appealed  from  in  certain  cases  (g  349),  564. 

appeals  in  special  proceedioga,  5&4. 

appraisal  of  lands  taken  for  a  nulroad,  565. 

mandamus,  565. 

appealable  orders,  as  settled  in  the  second  distrioty  665. 
orders  from  which  appeals  may  be  taken,  665. 

an  order  in  an  action  continued  under  g  121,  665. 

an  order  denying  nu>tion  to  surrender  ball,  565. 

an  order  denying  a  motion  to  set  aside  service  of  summons,  566. 

an  Ofider  striking  out  a  portion  of  a  pleading,  566. 

an  order  denying  a  new  trial  on  newly  discovered  evidence,  666. 

an  order  directing  the  payment  of  money  out  of  courts  566. 

an  order  denying  a  motion  to  set  aside  a  judgment^  566. 

an  order  allowing  a  supplemental  answer,  566. 

an  order  referring  a  cause  not  referable  by  statute,  566. 

an  order  in  supp&mentary  proceedings,  566. 

an  order  of  reference  to  ascertain  damages  in  an  action,  566. 

an  order  denying  motion  for  examination  of  adverse  party,  567. 

an  order  that  plaintiff  pay  costs  in  an  action,  667. 

an  order  allowing  an  attachment,  667. 

an  order  allowing  costs,  where  title  to  real  property  comes  in  question,  567. 

an  order  refbsing  an  attachment  against  a  witness,  667. 
orders  from  which  appeals  do  not  lie,  567. 

an  appeal  will  not  lie  until  order  entered  and  motion  papers  filed,  567. 
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ORDERS— <xm«miie(2. 

appeal  from  an  order  by  consent  without  any  papers,  not  allowed,  567. 

an  appeal  will  not  lie  from  «  mere  opinion  of  the  court,  667. 

order  to  remove  a  referee  after  trial,  567. 

order  giving  time  to  make  a  motion  and  staying  prooeediagt,  6^7. 

motions  and  orders  made  at  the  drcait,  668. 

order  opening  a  default  and  permitting  a  defence,  568. 

order  in  proceediogs  for  opening  and  extending  streets  in  city  of  N.  Y.,  568. 

final  decision  ef  a  trial  by  the  court,  except  ordering  a  reference  to  take 
an  account,  568. 

er  parte  orders  568. 

order  refusing  to  strike  out  immaterial  averments  in  a  pleading,  669. 

order  by  a  county  Judge  in  supplementary  proceedings,  569. 

order  granting  a  new  trial  and  assessment  under  plank  road  act,  669. 

order  granting  temporary  alimony,  569. 

order  of  reference,  669. 

order  denying  motion  to  enter  "secored  en  appeal  **  on  the  docket  of  judg- 
ment, 669. 

order  granting  or  denpng  an  extra  allowanoe  of  ooste,  669. 

costs  of  a  motion,  669. 

sustaining  or  overruling  demurrers,  670. 

when  may  an  order  made  at  special  term  be  said  to  "involve  tho 
merits?"  671. 

what  may  be  understood  by  a  substantial  right,  6tl. 

when  order  does  or  does  not  determine  the  action,  671. 

stay  of  proceedings  and  security  on  appeal,  672. 

costs  on  review  of  special  term  orders,  573. 
orders  at  chambers  to  be  entered  before  i^peal  (§  360),  574. 

ex  parte  orders,  674. 

orders  made  upon  notice,  574. 

for  judgment  on  account  of  the  frivolofusness  of  the  answer,  674. 

costs  on  affirmance  of  an  order  denying  a  new  trial  after  judgment 
entered,  697. 

costs  on  reversal  of  orders  on  demurrer,  with  leave  to  answer,  kc.  298. 

when  court  will  not  make  an  order  to  satisfy  claim  admitted  to  be  just,  615. 

when  order  for  discovery  of  books  and  papers  may  be  made,  623. 

referee  has  no  power  to  make  an  order  of  discovery,  623. 

for  commissions  to  issue,  to  be  filed,  643. 

order  for  examination  of  witness  conditionally,  649. 
motions  and  orders (CK  8,  Tit.  12),  663. 
definition  of  an  order  (§  400),  663. 

decision  at  special  term,  overruling  a  demurrer,  when  an  order  and  when 
a  judgment,  663. 

application  for  taxation  of  coats  on  appeal  firom  a  surrogate's  order,  654. 

motion  to  dismiss  appeal  firom  an  order  granted  at  speoud  term,  664. 

allowance  of  a  warrant  of  attachment,  664. 

dismissal  of  complaint  is  a  judgment,  664. 

order  of  general  term  granting  new  trial  is  not  a  judgment,  664. 

how  to  get  rid  of  an  improper  order  made  at  chambers,  654. 

order  for  contempt,  654. 

order  to  take  effect  firom  the  time  decision  made,  665. 
definition  of  a  motion — ^motions,  how  and  where  made  (§  401),  655. 

how  motions  brought  before  the  court,  666. 

non-enumerated  motions,  666. 

particular  grounds  of  motion  must  appear,  666. 

countermand  of  notice  of  motion,  667. 

defective  affidavits  for  motion,  667. 

attorney  must  see  to  the  entering  the  proper  order,  on  motion,  657. 

leave  to  renew  motions,  657. 

conditions  imposed,  on  granting  motions,  must  be  complied  with,  657. 

practice  of  the  superior  court,  N.  Y.,  in  hearing  motions,  667. 

special  statute  proceedings  not  included  in  §  401,  668. 
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ORDERS--con<tnfi£tf. 

what  applicatioiui  are  or  are  not  motionn^  658. 

motions  in  the  first  judicial  district^  658. 

cbamber  orders,  659. 

where  and  how  motions  upon  notice  made,  659. 

motions  in  the  8th  judicial  district,  660. 

motions  and  appeals,  when  to  have  preference,  660. 

when  order  to  stay  proceedings  tresAed  as  a  nidlitj  or  not,  660. 

powers  of  county  judge  in  making  order  to  staj  proceedings,  661. 

staying  proceedings  on  i^peal  from  judgment  on  report  of  referees,  66L 

staying  proceedings  on  a  case  or  bill  of  exceptions,  661. 

when  notice  it  neeflaoory,  it  must  be  eight  days  before  heariug  (§  402),  662. 

can  any  judge  at  obambers  make  such  cider?  662. 
in  adionM  in  mipreme  cowi^  county  judge  may  act  at  ohamber&    Hla  orders 
how  reviewed  (§403),  662. 

provisions  of  statute  in  reference  to  powers  aad  dntiesof  county  judges  ^^• 

no  appeal  lies  from  order  of  county  judge  granting  attachment,  662. 

granting  order  extending  time  to  answer,  663. 
in  absence  of  judge  9i  chambers,  motion  may  be  transferred  by  him  to  aaofiier 
judge  (§  404),  663. 

motions  noticed  for  chambers  in  first  district,  663. 
enlarging  time  for  proceedings  in  an  action  (§  405),  663. 

allowing  an  order  enlarging  time  to  make  a  esse  or  bill  of  exceptioDJ^  664. 

orders  ex  parte  at  chambers  need  not  be  entered  with  the  clerk,  664. 
ORDINANCES,  municipal,  founded  upon  a  statute,  how  pleaded,  294. 

Papers.    See  Service. 

notices^  and  filing  and  service  of  papers  (CK  11,  TU.  \2\  666. 

noiicee  and  other  papera^  how  served  on  party  or  his  attorney  (g§  408, 409X  667. 

when  attorney  resides  in  one  town  or  dty  and  his  ofi&ce  in  aaother,  667. 

service  of  attadiment  on  the  party,  668. 

notice  of  appeal  to  common  pleas,  668. 

provisions  for  receiving  affidavit  of  service,  where  the  persoA  is  deceased 
or  insane,  668. 

when  service  made  upon  the  wrong  party,  668. 
when  and  how  eerved  by  maU  (g§  410,  411),  668. 

when  service  by  mail  deemed  complete,  668. 

service  of  notice  of  appeal  on  a  derk,  669. 

when  due  diligence  must  be  used  in  ascertaining  resideoce,  669. 

a  deposit  in  the  post  office  by  an  agent  of  the  attorney,  669. 

where  postage  was  not  paid  on  service  by  mail,  669. 

service  after  mail  dosed  on  last  day,  669. 

irregularity  of  service  must  be  stated  on  returning  the  pi^ier,  669. 

definition  of  the  words  **at  his  place  of  residence^"  670. 

giving  notice  generally  by  mail,  670. 

short  service  of  motion  papers  by  mul,  when  they  may  be  oaed,  670. 
double  Ume  when  served  by  mail  (§412),  670. 

double  time  applicable  to  notices  of  appeal,  670. 
eight  day^  notice  of  motion,  &c.,  before  court  or  judge  when  personally  served 

(§  413),  670. 
when  papers  need  not  be  served  on  defendant  (§  414),  670. 

serving  notice  of  assessment,  670. 

application  for  leave  to  amend  summons,  671. 

service  of  an  injunction,  671, 

service  of  notice  of  trial,  671. 

serving  notice  of  motion,  67  L 

general  appearance  before  service  of  complaint,  671. 

voluntary  appearance,  672. 
service  of  papers  where  party  r^tdes  out  of  the  state  (§  415),  672. 
summons  and  pleadings  to  be  filed  within  ten  days  after  service  (§  416X  672. 

notice  of  filing  not  necessary  to  be  given,  672. 

when  may  be  filed  after  the  time  limited  in  the  order,  672. 


INDEX.  871 

service  where  party  appears  by  attorney  (§  417),  6t2. 

service  of  noiioe  of  appeal,  672. 

where  the  attoniey  removes  fVom  the  state,  67  X 

service  of  injunction,  673. 
Viis  ehapUar  not  to  apply  to  summons  or  process,  or  to  papers  to  bring  party 

into  contempt  (§  418  ,  673.  • 

CK  11,  TU,  13,  duty  of  sheriff  and  coroner  in  serving  or  executing  process,  and 

how  enforced  (§  419),  673. 
hat  or  withheld,  how  supplied  (S  422),  674. 

proceedings  to  deliver  books  and  papers  cannot  be  had,  unless  under  judg- 
ment of  ouster,  685. 
proceedings  against  defendant  on  refusal  to  deliver  books  and  papers  (§  438),  686. 
PART  one,  of  the  Code,  relates  to  courts  of  justice  and  their  jurisdiction,  6. 

second  of  the  Code,  of  civil  actions,  113. 
PARTIES,  jurisdiction  of  court  of  appeals  in  reference  to,  17. 

jurisdiction  of  justices'  coarts,  where  defendant  absent,  56. 

jurisdiction  of  justices'  courts  in  striking  out  parties,  67,  70. 

jurisdiction  of  district  courts,  N.  T.,  where  both  parties  non-residents  of 
district,  86,  86. 

must  reside,  or  one  of  them,  In  district  of  N.  Y.,  district  courts  to  give 
jurisdiction,  85,  86. 

in&nt  plaintiff,  appointment  of  guardian  in  K.  T.  district  courts,  87. 

judgment  in  N.  T.  district  courts^  where  parties  non-residents,  102. 
parties  to  an  acHony  how  designated  (§  70),  115. 

an  assignee  of  judgment  may  sue  upon  it  in  his  own  name,  116. 
of  (he  parties  to  dvil  actions  (TH  ^\  131. 
action  to  be  in  the  name  of  the  real  party  in  interest  (§  111),  132. 

when  a  bank  considered  the  real  party  in  interest,  133. 

possession  when  presumptive  evidence  of  title,  132. 

possession  by  plaintiff,  when  not  necessary,  132. 

on  a  contract  made  with  and  in  the  name  of  au  agent,  132. 

a  caiue  of  action  for  tort,  132. 

transfer  of  negotiable  paper,  133. 

consideration  for  tranrfer  of  chose  in  action,  133. 

a  dormant  partner,  when  a  necessary  party,  133. 

in  an  action  against  a  trustee  and  his  sure^,  133. 

parties  in  cases  of  interpleader,  13.^. 

liability  of  sheriff  and  his  deputy  jointly,  133. 

actions  by  executors  and  administrators,  133. 

See  AssignmsnL 
alignment  of  chases  m  action,  134. 

tMmner  of  making  assignments  of  choses  in  action,  &a,  and  what  passes,  136. 
assignment  of  a  thing  in  action  not  to  prejudice  (§  112),  137. 

a  liquidated  demand  must  be  due  in  order  to  set  it  off  as  a  defence,  137. 

action  on  chose  in  action  not  negotiable,  138. 

party  in  interest,  when  liable  for  costs,  138. 

warranty  of  assignment,  138. 

evidence  of  admissions  of  assignor,  138. 

exeaUor  or  trustee  may  sue  without  the  persons  benefksiaUy  interested 
(§  113X  138. 

factor  or  mercantile  agent,  when  trustee  of  an  express  trust,  138. 

after  judgment,  defendant  not  allowed  to  open  it,  to  set  up  defence  of  real 
party  in  interest,  139. 

where  grant  made  to  one  person,  and  consideration  paid  by  another,  139. 

when  the  people  are  trustees  of  an  express  trust,  139. 

assignee  in  trust  to  pay  certain  creditors  of  assignor,  may  sue  in  his  own 
name,  139. 

on  trustee  taking  security  for  trust  funds,  where  security  vests,  139. 

an  administration  bond,  139. 

when  executor  or  administrator  may  sue  in  their  own  names,  or  ot&cially,  139. 

in  actions  by  and  against  public  officars  and  corporations,  140. 
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when  suit  may  be  brotight  bj  pablie  aaotioneer,  141. 

when  committee  of  a  lunatic  may  sue  in  his  own  name,  141. 

actions  respecting  the  person  and  property  of  a  lunatic  should  bebroogfat 
in  his  own  name,  141. 

when  committee  of  an  habitaal  drunkard  may  sue  in  his  own  name^  141. 

limited  partners  or  partnerships;  142. 

actions  against  stockholders  and  sbarabolders  of  diflsolved  corporatioBS  for 
mann&cturing  purposes,  142. 

actions  for  causing  death,  under  acts  of  1847  and  1849,  142. 
when  married  woman  a  party,  actions  by  and  against  (§  114X  142. 

act  of  1860,  in  reference  to  married  women,  142. 

when  husband  improperly  joined  with  the  wife,  144. 

when  husband  and  wife  may  sue  or  be  sued  jointly,  144. 

when  wife  may  demur  and  answer  separately,  145. 

when  action  by  husband  and  wife  a  misjoinder,  146. 

liability  of  separate  estate,  148. 
infcmi  io  appear  by  guardian  (§  116X  ^^^* 

prochtfin  ami  discarded,  guardian  in  all  caaea,  146. 
guardian^  how  appointed  (§  116),  146. 

guardian  for  infant  puuntifl^  147. 

guardian  for  infant  defendfmt,  148. 

appointment  of  guardian  by  the  surrogate^  148. 
who  may  he  joined  aepUmiiffe  (§117),  148. 

actions  generally,  and  upon  injunction  bond,  148. 

action  of  nuisance,  148. 

action  by  commissioners  of  highways  and  corporations,  148. 

action  by  a  company  or  an  asaociaUon,  148. 

action  to  recover  a  trust  Amd,  148. 

actions  by  foreign  goyemments,  149. 

interpleader,  149. 

cause  of  action  for  a  mere  tort,  149. 
who  may  he  joined  aa  defendanie  (§  118),  149. 

action  in  nature  of  a  creditor's  bill,  149. 

action  on  contract  made  by  an  infant,  149. 

all  the  parties  must  be  affected  by  the  sereml  oausea  of  action,  149. 

action  to  foreclose  mortgage,  169. 

action  where  a  soTereign,  or  a  sovereign  state  are  defendants,  151. 

actions  by  and  against  sheriff  and  his  deputy,  151. 

action  of  ejectment  for  dower,  151. 

partition  suits,  161. 
parlies  in  interest  when  to  be  joined  (§  119),  151. 

action  against  surviving  partner,  152. 

action  by  a  receiver,  152. 

action  for  specific  performance,  152. 

action  by  and  against  a  corporation,  152. 

actions  by  and  against  ezecutora  and  administrators,  153. 

action  to  foreclose  a  mortgage,  163. 

what  plaintiff  must  show  who  sues  for  himself  and  others,  163. 
one  action  may  indude  different  parties  to  oommercial  paper  (§  120),  153. 

liability  of  different  parties  to  a  promissory  note,  bond  and  guaranty,  153. 

judgment  agMnst  several  promissors,  154. 
court  when  to  decide  eonJtrcveny^  or  to  order  other  parties  to  be  brou^t  in 
(§  122),  158. 

as  to  the  rights  of  defendants  and  third  penons  afler  judgment,  158. 

as  to  persons  not  parties,  158. 

on  mandamus,  158. 

in  action  of  ejectment  against  tenant,  landlord  may  defend,  159. 

service  of  process  on  al^  159. 

interpleader,  159. 

as  to  oosts  in  an  interpleader  suit,  161. 

in  interesti  where  action  to  be  tried,  164. 
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effect  of  service  of  summoDS,  when  made  by  a  party,  180. 

when  plaintiff  must  allege  how  he  is  the  real  party  in  interest,  196. 

complain t»  causes  of  action  need  not  affect  all  equally,  214. 

demurrer  for  want  of  proper  parties,  238. 

as  to  the  misjoinder  of  parties  plaintifl^  240. 

as  to  the  miq'oinder  of  parties  defendant,  241. 

improper  joinder  of  parties,  241. 

as  to  non-joinder  of  parties,  241. 

See  OomplainL    See  Demurrer,    See  Answer, 

See  Oounier  Clam. 

insufficient  yerifieation  by  parties,  276. 

sufficient  Terificalion  by  parties,  277. 

causes  of  action  united,  must  affect  all  the  parties,  301. 

amendments  by  adding  new  parties,  307. 

striking  out  and  adding  parties,  314. 

H^e  Amendmenii. 

injunction  must  be  against  party,  347. 
eiiKer  party  may  give  notice  of  trial  (g  256),  396. 

judgment  determining  the  ultimate  rights  of  parties,  429. 
compeUing  party  or  witness  to  attend,  in  supplementary  proceedings  (§  296),  480. 

power  to  punish  for  contempt,  480. 
dUcbedienoe  of  order,  how  {yanished  (§  302),  487. 

the  court,  as  well  as  the  judge,  has  power  to  punish  for  contempt,  487. 

proceedings  on  punishing  for  contempt,  487. 

aU  the  plaintiffs  must  be  non-residents  to  require  security  for  costs,  490. 

costs  on  one  cause  of  action  found  for  plaintiff  and  one  for  defendant,  493. 

when  both  parties  entitled  to  costs  and  may  be  offset,  498. 
coeis  iffhen  aUowed  to  either  party  in  the  discretion  of  the  court  (§  306),  499. 

costs  of  an  appeal  when  in  discretion  of  the  court,  500. 

actions  in  which  costs  are  in  the  discretion  of  the  court,  500. 

under  statute  in  force  at  the  time  of  recorery,  601. 

actions  against  seyeral  and  joint  defendants  and  recovery  as  to  part  or  the 
whole,  501. 

where  adverse  parties  appear  by  different  attorneys,  607. 

who  is  the  prevailing  psjrty  ?  616. 
coita  against  infarU  plaintiff  (%  316),  626. 
eostt  in  actions  by  the  people  <§§  319,  820X  632. 
costs  against  assignee  of  cause  of  action,  after  action  brought  (§  321),  632. 

provisions  under  the  Revised  Statutes,  632. 

when  party  not  of  record  liable  for  costs,  633. 

where  landlord  defends  in  an  ejectment  suit,  533. 

when  a  person  suing  en  autre  droit^  not  liable  for  costs  for  not  proceeding, 
634. 
who  may  appeal  (g  326),  638. 

former  practice  on  writs  of  error  does  not  apply,  638. 

where  party  dies  after  appeal  perfected,  638. 

application  to  dismiss  an  appeal  from  an  order  of  surrogate^  638. 

non-payment  of  costs  a  bar  to  a  new  appeal,  639. 

app€Mils  fVom  orders  in  marine  court,  639. 
7uw  deHgnakd  on  appeal  (§  826),  639. 

power  of  the  court  of  appeals  to  enforce  stipulation  between  parties,  550. 
not  summoned  in  action  on  joint  contract,  may  be  summoned  after  judgment 
(§  376),  603. 

this  chapter  intended  as  a  substitute  for  scire  facias^  603. 

See  Joint  Debtors. 

application  for  discovery,  when  books  and  papers  in  possession  of  adverce 
partv,  624. 
examinaUon  of(Ch.  6,  TiL  \2\  626. 
action  for  discovery  abolished  (§  389),  626. 

discretion  to  be  exercised  by  courts  in  giving  credit  to  testimony  of  a 
party,  626. 
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to  perpetuate  testimonj,  626. 

accounting  between  the  parties,  627. 
a  party  may  examine  his  adversary  as  a  witness  on  tiie  trial  (g  390),  627. 

action  o(  divorce,  627. 

on  a  aylpcena  duces  iecwrif  627. 

examination  of  a  co-defendant|  627. 

action  to  foreclose  a  mechanic's  lien,  628. 

examination  of  adverse  parties  in  civil  suits,  on  a  second  trial,  628. 

where  process  is  served  on  only  one  of  two  defendants,  628. 
attch  examination  also  allowed  before  trial — ^proceedings  therefor  (§  391)  628. 

examination  may  be  conditionally,  after  issue  joined,  628. 

the  party  has  no  election  to  be  examined  at  instead  of  before  the  trial,  629. 
party,  how  compelled  to  attend  (§  392),  629. 
testimony  of  party  may  be  rebutted  (§  393),  629. 
effect  of  refusal  to  testify  (§  394),  629. 

a  party  must  be  summoned  or  subpcenaed  and  bis  lees  paid,  629. 
testimony  by  a  party  not  responsive  to  the  inqmries^  may  be  rebutted  by  the 
oath  of  the  party  calling  him  (g  395^  629. 

when  new  matter  called  out  by  the  court,  630. 

when  testimony  does  not  amount  to  new  matter,  630. 

when  testimony  amounts  to  new  matter,  630. 
persons  for  whom  action  is  brought,  or  defended,  maybe  examined  (g  396^  630. 
examinaiion  of  oo-plaintlffor  oo^lefendant  (§  397),  630. 

action  for  a  joint  assault,  680. 

action  against  two  or  more  for  wrongfully  detaining  personal  property,  63L 

jvidgmont  by  default  against  one  of  two  defendants  in  trover,  plaintUTmay 
call  such  defendant  as  a  witness,  631. 

action  against  a  municipal  corporation,  631. 

when  one  of  two  defendants,  sued  jointly,  may  be  a  witness  for  hia  oo- 
defendant,  631. 

action  against  two  joint  makers  and  two  joint  indorsen^  632. 

where  plaintiff  has  called  defendant  as  a  witness,  when  plaintiff  may  re- 
spond, 633. 
parties  may  be  examined  on  th^r  own  behalf  (§  399),  633. 
a  person  for  whose  iTnmediaie  henefU  the  action  or  proceeding  is  prosecuted  or 
defended,  634. 

action  by  assignee  for  the  benefit  of  creditors,  634^ 

action  brought  by  assignee  under  ag^ement  to  pay  proceeds  to  assignor,  635. 

actions  against  municipal  and  stock  corporations,  635. 

action  against  sheriff,  his  indemnitor  not  a  competent  witness  Ibr  him,  635. 

action  against  parties  to  a  promisBory  note,  636. 

actions  by  executors  and  administrators,  636. 

actions  concerning  principal  and  agent,  637. 

action  to  recover  damages  for  personal  injuries,  637. 
assignor  of  a  chose  in  action,  637. 

transfer  of  a  promissory  note  by  delivery,  637. 

contra,  637. 

where  defence  is  discharge  in  bsnkruptey,  or  statute  of  fimitations,  636. 

grantor  of  real  estate,  when  not  an  assignor  of  rents,  638. 

vendor  of  personal  property  when  not  an  assignor,  638. 

when  a  re-delivery  operates  as  an  equitable  re-assignment^  638. 

examination  of  parties  on  a  mortgage  foreckMure,  638. 

examination  not  to  be  restricted  to  cases  of  voluntary  assignor,  €38. 

where  assignor  assigns  for  the  purpose  of  becoming  a  witness,  639. 

action  against  one  of  two  joint  debtors,  639. 
examinatian  of  adverse  party  on  his  own  behalf  to  the  same  matter,  639. 

in  answer  to  assignor  of  a  promissory  note,  639. 

testimony  of  adverse  party  confined  to  same  matter  as  testimony  of  SA- 
signor,  639. 

when  party  may  be  rejected  as  a  witness  without  being  sworn,  640. 

examination  of  husband  and  wife  as  witnesses,  641. 
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notice  of  examination  of  assignor  is  necessaiy  onl^  as  against  assigneei 
execator,  or  administrator,  641. 

notice  of  examination  of  assignor  applies  to  justice's  and  marine  com%  642. 

to  what  cases  §  399  applies,  642. 
43camination  ofwUneasea  and  parties  on  commission  out  of  the  state,  642. 

courts  of  record  maj  iwue  commissions,  642. 

marine  court,  New  York,  maj  issue  commireions,  643. 

district  courts,  Now  York,  maj  issue  commissions,  643. 

justices'  courts  may  issue  commissions,  643. 

who  may  issue  commission  in  supreme  court,  649. 

order  to  be  filed,  643. 

who  to  settle  interrogatories,  643. 

how  interrogatories  settled,  and  annexed  to  commission,  643. 

commission,  how  to  be  executed,  644. 

return  of  commission  bj  agent,  644. 

retuni  by  mail,  and  filing  commission,  644. 

parties  may  direct  mode  of  return  of  commission,  644. 

commission  and  return,  where  to  be  kept,  and  inspection,  644. 

examinations  and  depositions  used  in  evidence,  645. 

commission  after  interlocutory  judgment,  646. 

depositions  on  motion  in  supreme  court,  646. 

issuing  a  commission  not  a  matter  of  strict  right,  but  discretionaiy  with 
the  court,  646. 

will  generally  be  issued  where  a  prima  faci$  case  is  presented,  646. 

where  motion  for  commission  in  supreme  court  to  be  made,  646. 

application  on  aflidavit  and  notice  of  motion — ^their  contents,  646. 

not  allowed  for  testimony  of  party,  to  be  used  on  a  special  motion,  646. 

stay  of  proceedings,  646. 

settlement  of  interrogatories,  and  directions  for  return  of  commission,  647. 

commissioners,  execution  of  commission  and  return,  647. 

a  new  or  second  commission,  649. 

examination  of  a  non-resident  defendant  as  a  witness,  649. 
taking  conditionally  the  testimony  of  witnesses  within  the  state,  649. 

when  deposition  may  be  taken,  649. 
.    affidayit  and  its  contents,  649. 

order  for  examination,  649. 

when  application  to  be  dismissed,  660. 

deposition,  660.  * 

to  be  signed  and  filed,  650. 

when  to  be  read  in  eyidence,  660. 

how  prevented,  660. 

effect  of  deposition,  650. 

rompelling  witnesses  to  attend,  650. 

depositions  de  bene  esse  may  be  taken  at  any  stage  of  the  cause,  660. 

party  waives  objection  to  short  notice,  by  appeaimnce,  661. 

in  criminal  cases,  661. 

objections  to  reading  depositions  on  the  trial,  661. 

proof  of  the  non-re^ence  of  witnesses,  662. 

testimony  on  interrogatories,  by  agreement  in  writing,  651 

See  Service. 

in  partition,  690l 

who  are  proper  parties  defendants  in  an  action  of  ejectment^  and  what 
averments  in  complaint  necessary,  697. 
PARTIES  IN  INTBREST,  of  the  parties  to  civil  actions  (m  8),  181. 
action  to  be  in  the  name  of  the  re^  party  in  interest  (§  111),  132. 
parties  in  interesij  132. 

when  a  bank  considered  the  real  party  in  interest,  132. 

possession,  when  presumptive  evidence  of  title,  132. 

possession  by  plaintiiT  when  not  necessary,  132. 

on  a  contract  made  with  and  in  the  name  of  an  agent,  132. 

a  cause  of  action  for  tort,  132. 
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tnAsfer  of  negotiable  paper,  133. 

cooaideratioa  for  tranafer  of  choee  in  action,  133. 

a  dormant  partner,  when  a  necastary  party,  133. 

in  an  action  against  a  trustee  and  his  surety,  133. 

parties  in  cases  of  interpleader,  133. 

liability  of  sheriflf  and  his  deputy  jointly,  133. 

actions  by  executors  and  adminlatrators,  133. 

See  AstignmeiU. 
aaiignment  of  ckoies  in  action^  134» 

manner  of  making  €U9ignment  in  cboaes  in  action,  Ac,  and  what  passes,  136. 
asiignment  of  a  thing  in  action  not  to  prejudice  (g  112X  137. 

a  liquidated  demand  must  be  due  in  order  to  set  it  off  as  a  delenoe^'  137. 

action  on  chose  in  action  not  negotiable,  138. 

party  in  interest,  when  liable  for  costs,  138. 

warranty  of  assignment,  138. 

eridence  of  admissions  of  assignor,  138. 
exeeuior  or  trtuUe  may   sue   without   the   persons  beneflcially  interested 
(g  U3),  138. 

ftctor  or  mercantile  agent^  when  trustee  of  an  express  trust,  138. 

after  judgment,  defendant  not  allowed  to  open  it,  to  set  up  defence  of  real 
party  in  interest,  139. 

where  grant  is  made  to  one  person,  and  consideration  paid  by  another,  139. 

when  the  people  are  trustees  of  an  express  trust,  139. 

assignee  in  trust  to  pay  certain  creditors  of  assignor,  may  sue  in  his  own 
name,  139. 

on  trustee  taking  security  for  trust  funds,  where  security  Tests,  139. 

an  administration  bond,  139. 

when  executor  or  administrator  may  sue  in  their  own  names  or  offi* 
cially,  139. 

in  actions  by  and  against  public  officers  and  corporations,  140. 

when  suit  may  be  brought  by  public  auctioneer,  14L 

when  committee  of  a  lunatic  may  sue  in  his  own  name,  141. 

actions  respecting  the  person  and  property  of  a  lunatic  should  be  brought 
in  his  own  name,  141. 

when  committee  of  an  habitual  drunkard  may  sue  in  his  own  name,  141. 

limited  partners  or  partnerships,  142. 

actions  against  stockholders  and  shareholders  of  dissolved  corporations  for 
manufacturing  purposes,  142.      • 

actions  fer  causing  death,  under  acts  of  1847  and  1849,  142. 
parUea  in  interest^  when  to  be  joined  (g  119),  161. 

action  against  surviving  partner,  152. 

action  by  a  receiver,  162. 

action  for  a  specific  performance^  162. 

action  by  and  against  a  corporation,  162. 

actions  by  and  against  executors  and  adminislratorSi  163. 

action  to  foreclose  a  mortgage,  163. 

vshat  plaintiff  must  show  who  sues  for  himself  and  others,  163. 
OM  action  may  include  different  parties  to  commercial  paper  (§  120),  163. 

liability  of  different  parties  to  a  promissory  note,  bond,  and  guaranty,  153. 

judgment  agiUDst  several  promissors,  164 
court  when  to  (Ucide  controveny  or  to  order  other  psrties  to  be  brought  in 
(§  122),  168. 

See  Parties. 

where  action  to  be  tried,  163,  164. 

in  reference  to  naming  the  parties  in  the  oomplauit,  196. 

when  plaintiff  must  allege  how  he  is  the  real  party  in  interesti  196. 

complaint,  causes  of  action  need  not  affect  all  equally,  2 14. 

in  answer,  256. 

counter  claim  must  be  against  plaintiff  on  record,  259. 

See  Counter  Claim, 

judgment  determining  the  ultimate  rights  of  parties,  429. 
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PARTIES  IN  INTEREST— coniittuei. 
See  FariUa,  ^ 

See  TFtYnesMt. 
See  ExamincUion. 

what  Interest  in  the  premises  will  sustain  an  action  for  partition,  693. 
See  Partiiian. 

PARTITION,  of  lands,  may  be  prosecnted  b7  summons  and  complaint,  3. 
order  in,  not  appealable  to  court  of  appeals,  14. 
See  Appeal 

jurisdiction  of  superior  court  in  reference  to,  44. 
proper  parties  in  actions  for,  151. 
abatement  of  actions  in,  157. 
answer  in,  256. 
action  for  (ke  partition  of  real  property  ((7^  3,  TiL  13),  6S7. 
proviaiona  of  the  Bevised  SiahOes  applicable  to  actions  for  partition  (§  448^  687. 
proceedings  maj  be  by  Reyised  Statutes  or  under  the  Code,  687. 
pleadings  under  Revised  Statutes  and  the  Code,  688. 
when  shares  will  be  set-off  to  be  enjoyed  in  common,  688. 
when  devisees  in  remainder  considered  in  possession  so  as  to  sue  in  par- 
tition, 688. 
jurisdiction  of  the  court  in  ordering  partition,  689. 
parties  in  partition,  690. 

appointment  of  gpaardian  of  infant  plaintiff,  690. 
amendment  of  bond  of  guardian  md  Htem,  691. 
proceedings  in  partition  in  reference  to  liens,  691. 
partition  or  sale  of  the  whole  or  part  of  the  premises,  691. 
setting  aside  report  of  commissioners,  691. 
value  of  an  inchoate  tenancy  by  the  curtesy,  692. 
dower  In  partition,  692. 
apportionment  of  coets^  692. 
attorney's  lien  for  costs,  692. 
parol  partition,  69S. 

jurisdiction  of  county  court  in  partition,  693. 
what  interest  in  the  premises  will  sustain  an  action  for  partition,  693. 

PARTNERS,  when  a  copartner  cannot  be  arrested  92. 

promise  of  one  partner,  when  insufficient  to  revive  the  debt,  130. 
a  dormaot  partner,  when  a  necessary  party,  133. 
limited,  or  limited  partnerships,  statutory  provisions,  142. 
actions  against  surviving,  proper  parties,  152. 
restraining,  by  injunction,  354. 
attachment  of  copartnership  property,  367,  869. 
in  actions  to  dose  up  copartnerships — powers  of  receivers,  379. 
levy  and  sale  of  partnership  property,  452. 
See  Joint  Debtors. 

one  partner  cannot  bind  another  without  his  authority  on  an  offer  of  judg- 
ment, 615. 
one  joint  debtor  may,  under  an  offer,  bind  joint  or  partnership  property,  615. 

PAYMENT,  voluntary  under  §  293,  as  a  defence,  254. 

when  party  may  be  compelled  toacknowtodge  satis&otion  of  judgment^  466. 

when  execution  considered  paid  in  law,  466. 

when  payment  by  a  surety  discharges  judgment  against  debtor,  466. 

when  satisfaction  will  be  vacated  and  new  execution  ordered,  467. 

when  attorney  no  authority  to  discharge  judgment,  467. 
any  debtor  may  pay  executioa  against  hia  ereditor  ({  293),  478. 

necessary  proof  to  be  made  of  the  judgment  paid  by  the  debtor,  478. 

judgment  in  action  of  tort^  478. 

when  a  reply  of  diaoontinuanoe  should  aver  payment  of  costs^  634. 

when  payment  of  judgment  does  not  prevent  an  appeal,  546. 

an  order  directing  the  payment  of  money  out  of  court,  is  appealable,  566. 
ardiring  resiUtition  (§  369),  599. 

after  appeal  a  motitn  for  reatitation  should  be  made,  599. 
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whero  defendant  paid  the  judgment  without  eosti  of  a  pendinfr  appeal.  593. 
on  aettlement  of  judgment  without  payment  of  atlorney'a  ooata,  600. 
PBXiXTIBS,  oomplaint  in  actions  for,  226. 
pleading  statute  penalties,  194. 
for  yjawrjiinQ  office  or  fraccbiae,  how  awarded  (§  441),  686. 
See  Quo  WarrtMio. 
See  Sevrt  Faciat. 
PEOPLE,  when  the  people  will  not  sue  (§  75),  118. 

what  defendant  must  show  against  title  of  the  people,  119. 
when  action  not  barred  by  statute  of  limitations,  119. 
when  octionM  canmai  he  brtmght  by  grantee  ftom  the  state  (§  76V,  119. 
ioA«fi  aeUane  hy  the  people  or  their  grantees  to  be  brought  within  twenty  jean 

(§  m  n». 

aetiona  by  the  people  other  than  for  real  property— etatute  of  limitations  (§  98  \  126. 

when  people  are  trustees  of  an  express  trusty  189. 

See  Sovereign  Statee. 

actions  by,  when  to  have  prsferanoe  on  calendar,  397. 
eoiU  m  aeUom  by  the  people  (§§  819,  330).  632. 

appeal  by  the  people  no  security  required,  564. 

See  Attorney' Cfen/eretL 

See  Scire  /bctof. 

See  Quo  Warrant, 
PBB  CENTAGB,  how  eompated  (g  8G9X  514. 

can  be  allowed  only  on  reoovery  of  judgment,  516. 

See  Sxtta  AUowance. 
PERFORMANCE,  pleading  oi,  in  oondidoM  preoedent,  290,  291,  293. 
PERSONAL  PROPERTY,   PROPERTY,  taken  at  sea,  jurisdiction  of  superior 
court  in  action  for,  43. 

jurisdiction  of  justice  of  peace  for  takiag  and  converting,  53. 

oomplaint  in  action  for,  in  justice's  oonrt,  66. 

daim  for  damages  for  wrongful  conversion  o(  when  assignable,  134. 

in  actions  for  taking,  Ac,  when  not  to  abate,  166. 

oomplaint  in  actions  to  rsoover  possession  of^  227. 

irrelevant  or  redundant  matter  in  pleadings  in  actions  for  conver»on  of,  286. 
in  aetione  to  recover  property  distrained  for  damage,  answer  need  not  set  forth 
title  (g  166X  299. 

in  action  to  recover,  detained  from  sheriff,  fiability  to  arrest,  326. 

in  action  for  removing  property,  828. 
eUiim  and  delivery  of  (Ch,  2,  Tit  7),  339. 
deUvery  of  when  it  may  be  claimed  (§  206),  340. 

general  requisites,  340. 

defendant  must  have  possession  or  control  of  the  property,  840. 

when  plaintiff  must  elect  between  arrest  and  possession  of  the  prop- 
erty, 341. 

proof  of  value  of  property  claimed,  341. 

right  of  action  assignable,  341. 

dIscontiBuance  and  disminal  of  complaint|  341. 

conversion  of  a  promissory  nota  342. 

requisites  of  an  affidavit^  342. 

complaint  and  affidavit  need  not  oorrsspond,  342. 
qffidavU  and  Ut  regnisUee  (%  207),  84S. 

appearance,  343. 
reqniatHon  to  eheriff  to  take  and  deliver  the  property  (§  208),  343. 
security  on  the  part  of  plaintiff,  and  justidcation  (g  S09X  343. 

analogous  to  a  former  replevin  bond,  843. 
exception  to  euretiee,  and  proceedings  thereon,  or  on  fidlwe  to  except  (§  210),  343. 
drfendani  when  entitled  to  redeUvery  (g  2 1 1)^  344. 

no  further  change  oontemi^ated,  344. 

defendant  must  daim  within  three  days,  344. 
juitifioation  of  defendant's  sureties  (g  212),  344. 

how  and  In  what  manner  suretisa  to  Justify,  846. 


INDEX.  879 

PERSONAL  PROPERTY.  PROPERTT— amitnuoi. 
quaUJicatifm  aod  justlfloation  of  suretiea  (§  213).  345. 
property^  how  taken  when  concealed  in  building  or  inclosure  (§  214),  345. 
property,  how  kept  (§  215),  345. 
ckttm  of  property  by  third  person  (§  216),  345. 
notice  and  ajfidcwU^  when  and  where  to  be  filed  (g  217\  346. 

injanction  on  removal  of,  349,  353. 

attachmeDt  of  copartiership  property,  369. 

inrentory  of  sheriff,  369. 

property  of  a  foreign  corporation,  310. 
poeeedings  In  case  of  perishable  properly  (§  233),  370. 

sale  of  perishable  property,  370. 
interest  in  corporations  or  associations  liable  to  attachment  (§  224),  370. 

property  which  may  be  attached,  370. 
attachmeni,  how  executed  on  property  incapable  of  manual  delivery  (§  235),  370. 

to  reach  property  held  by  a  thinl  person,  371. 
certificcUe  of  defendant's  interest  to  be  furnished  by  corporation  (§  236X  371. 

remedy  in  case  of  refusal  to  g^ve  certificate,  371. 
eaiiafaction  of  judgment  out  of  attached  property  (§  237),  372. 
discharge  of  attachment  and  return  of  property,  or  its  proceeds,  to  defendant 
on  his  appearance  In  action  (§  240),  374. 

See  AttachmerUs, 
verdict  in  action  for  recovery  of  specific  personal  property,  &c  (§  261),  402. 

possession  of  personal  property,  403. 

damages  for  breach  of  warranty  of  personal  property,  435. 
Judgment  in  action  for  recovery  of  personal  property  (g  277),  435. 

when  judgment  of  possession  is  for  defendant,  435. 

when  judgment  of  possession  is  for  plainUff,  436. 

for  an  unlawful  conversion  of  property,  436. 
execution  on  judgments  for  the  delivery  of  real  or  personal  property  (§  285),  444. 

form  of  execution  against  real  or  personal  property  in  the  huids  of  per- 
sonal representatives,  &c.,  448. 

when  levy  binds  personal  property,  450. 

execution  against,  not  irregular,  if  issued  before  judgment  docketed,  451. 

what  may  not  be  levied  on  as  personal  property,  451. 

interest  in  pledged  property  may  be  levied  on  and  sold,  451. 

sheriff  may  take  pledged  property  into  his  possession  to  sell,  451. 

interest  of  a  bailee  or  pledgee  may  be  levied  on  and  sold,  451. 

distinction  between  fixtures  and  chattels,  451. 

levy  and  sale  of  partnership  property,  451. 

application  of  moneys  in  sherifiTs  hands,  452. 

property  must  be  in  view  of  the  sheriff,  452. 

oppressive  sale,  463. 

a  asle  may  be  set  aside  and  a  resale  ordered,  453. 

officers  of  sheriff  who  may  bid  on  sale,  453. 

sheriff's  poundage,  453. 

wilful  neglect  of  duty  by  a  sheriff,  4A4. 

See  Levy. 
wTien  execution  returned  unscUisfiedt  order  for  discovery  of  property  allowed,  also 
when  judgment  debtor  refuses  to  apply  property  to  satisfy  judgment 
(§  292),  468. 
examination  of  debtors  of  judgment  debtor,  or  of  those  having  property  belong- 
ing to  him  (§  294),  478. 
judge  may  order  property  to  be  applied  on  execution  (§  297),  481. 

what  earnings  of  judgment  debtor  within  sixty  days  may  be  applied,  481. 

choses  and  rights  in  action,  481. 

property  assigned  by  the  judgment  debtor,  481. 

property  acquired  after  commencement  of  proceedings,  481. 
Judge  may  appoint  receiver,  and  prohibit  transfer,  Ac,  of  property  (§  298),  482. 

property  vests  in  receiver  without  assignment,  483. 
proceedings  upon  claim  of  another  party  to  property,  or  on  denial  of  indebted- 
ness to  judgment  debtor  (§  299X  484. 
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conflicting  claims  to  property  in  bandfl  of  Uiird  peTsona^  48i. 

doUvery  of  debtor's  property,  486. 

costs  in  actions  to  recover  possession  of,  406. 

when  sheriff  will  be  authorised  to  sell  perishable  property,  5S6. 

cosu  on  conditional  reversal  of  judgment  for  posseasion  of  personal  prop- 
erty, 699. 

examination  of  parties  in  action  against  two  or  mors  for  wrongfully  de- 
taining personal  property,  631. 

judgment  by  default  against  one  of  two  defendsnts  in  troTer,  plaintifTmay 
call  such  defendant  as  a  witness,  631. 

vendor  of  personal  property,  when  not  an  assignor,  638. 

when  action  a  proceeding  against  property,  676. 
definition  of  personal  property  (§  463),  705. 

See  Real  Property, 

See  Personal  Property, 
definition  of  property  (§  464),  706. 
PLAINTIFFS,  who  may  be  joined  as  plaintiffs  (§  117X  14a 

actions  generally,  and  upon  injunction  bond,  148. 

action  of  nuisance,  148. 

action  by  commissioners  of  highways  and  corpormtioni,  14S. 

action  by  a  company  or  an  association,  148. 

action  to  recover  a  trust  flind,  148. 

actions  by  foreign  governments,  149. 

interpleader,  149. 

cause  of  action  for  a  mere  tort,  149. 

substitution  of,  in  actions  of  ejectment  and  replevin,  166. 

how  plaintiff  may  change  venue,  168. 

See  Complaint. 

as  to  the  mi^oinder  of  parties  plaintiflE^  240,  247. 

allegations  by  a  corporation  plaintiff,  247. 

counter  claim  must  exist  as  a  cross  demand  agaiast  plaintifl^  259. 

counter  claim  must  be  against  plaintiff  on  record,  269. 

a  non-resident  plaintiff  entitled  to  attachment,  366. 
to  furnish  court  witii  copy  of  summons,  pleadings,  Ac.  (g  259),  402. 
the  relief  to  be  awarded  to  (§  276),  432. 

when  plaintiff  liable  to  an  execution  against  his  person  for  costs,  446. 

when  plaintiff  must  ohai^e  defendant  in  execution,  447. 

all  the  plaintiffs  must  be  non-residents  to  require  security  for  costs,  490. 

costs  on  one  cause  of  action  found  for  plaintiff  and  one  for  defendant,  493. 
costs  when  allowed  of  course  to  plaintiff  (§  304),  494. 

when  claim  to  real  property  arises,  495. 

in  actions  of  foreclosure  of  mortgages,  496. 

to  recover  possession  of  persooal  property,  496. 

where  justices'  courts  have  no  jurisdiction,  497. 

where  both  parties  entitled  to  costs  and  may  be  oflSKt,  498. 

section  304  does  not  applf  ^o  actions  other  than  for  judgment  for  mo- 
ney, 498. 

allowance  of  disbursements,  498. 

distinction  between  common  pleas  and  supreme  court  costs  abolished,  498. 

costs  in  action  against  representatives  and  survivor — joint  debtors,  498. 

costs  when  several  defendants  appear  by  the  same  attorney,  499. 
costs  against  infant  plaintiff  (§  316),  626. 

when  plaintiff  a  receiver  not  liable  for  costs,  626. 
examination  of  co-plaintiff  or  co-defendant  (§  397),  630. 

action  for  a  joint  assault,  630. 

action  against  two  or  more  for  wrongfully  detaining  personal  property,  631. 

judgment  by  default  against  one  of  two  defendants  in  trover,  plaintiff  may 
odl  such  defendant  as  a  witness,  631. 

action  against  a  municipal  corporation,  631. 

when  one  of  two  defendants  sued  jointly,  may  be  a  witness  for  bis  oo- 
defendant}  631. 
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action  ag^aiost  two  joiDt  makers  and  two  joint  indorsers,  632. 

where  plaintiff  has  called  defendant  as  a  witness,  when  plaintiff  maj  re< 
spend,  633. 

See  Witnesses. 
rdaior  when  to  be  joined  as  plaintiff — action  bj  attorney-general  (§  434),  683. 

See  Scire  Facias. 
PLACE  OP  TRIAL,  of  ihe  place  of  trial  of  civU  actions  (TiU  4),  161. 

certain  actions  to  be  tried  where  the  subject,  or  some  part  thereof,  is  situated 
(§  123),  161. 

action  affecting  title  to  lands — ^motion  to  change  matter  of  right,  162. 

where  lands  situated  out  of  the  state.  162. 

where  action  is  to  declare  conveyance  of  land  held  fraudulent,  162. 

action  for  mortgage  foreclosure,  162. 
other  actions^  where  the  cause  or  some  part  thereof  arose  (§  124),  162. 

action  against  a  public  officer,  162. 

actions  by  attorney-general — place  of  trial,  163. 
other  actions  according  to  the  residence  of  the  parties  (§  125),  163. 

place  of  trial  of  transitory  actions,  163. 

actions  in  the  nature  of  quo  warranto^  163. 

actions  against  railroad  companies.  163. 

when  a  corporation  may  have  trial  where  Its  principal  office  is,  164. 

parties  in  interest,  164. 
action  may  be  tried  in  any  county  unless  defendant  demand  trial  hi  the  proper 
county  (§  126X  164. 

when  complaint  does  not  state  the  proper  county,  demand  should  be  made 
for  a  change  to  the  proper  county,  164. 

the  demand  of  itself  does  not  operate  to  change  the  place  of  trial,  165. 

when  and  where  motion  may  be  made,  165. 

all  tiie  defendants  should  join  in  making  motion,  or  show  excuse,  167. 

costs  of  the  motion  should  abide  the  event,  167. 

affidavit  of  merits  on  motion  to  change  venue,  167. 

how  plaintiff  may  change  venue,  168. 

staying  pnoceedings  on  motion  to  change  venue,  168. 

form  of  an  affidavit  on  motion  to  change  venue,  168. 

whore  convenience  of  witnesses  the  ground  for  a  change,  169. 

cliange  of  venue  on  the  ground  of  public  excitement,  169. 

affidavits  for  resisting  motion  to  change  venue,  170. 

when  number  of  witnesses  sworn  to  will  be  considered  a  fraud  on  the 
court,  170. 

when  stipulation  as  to  evidence  concludes  the  party,  170. 

when  default  concludes  defendant,  170.  , 

general  form  of  affidavit  to  oppose  motion  to  change  venue,  171; 

in  reference  to  naming  the  county  in  the  complaint,  196. 
PLEADINGS,  definiteness  and  certainty  in,  286,  288. 
judgm^.nt,  how  to  be  pleaded  (§  161),  289. 

form  of  pleading  a  judgment  under  this  section,  289. 

not  applicable  to  foreign  judgments,  290. 

in  pleading  an  attachment,  290. 

determination  of  an  officer,  or  court  of  special  jurisdiction,  290. 
conditions  precedent^  how  to  be  pleaded  (§  1 62),  290. 

actions  on  promissory  notes,  290. 

no  obligation  imposed  to  set  out  a  copy  of  a  written  instrument,  293. 

performance  of  conditions  precedent,  293. 

See  AUegaOons, 
mistakes  in  pleading  and  amendments  {Ch.  6,  Tit  6),  306. 

See  Variances. 

See  Amendments. 

See  Frivolous  Pleadings. 

See  Sham  Pleadings, 
plaintiff  to  furnish  court  with  a  copy  summons,  pleadings,  kc.  (g  269),  402. 
an  order  striking  out  a  portion  of  a  pleading  ia  appealable,  566 . 

56 
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PLEADINGS— amitnuoL 

Older  refusiDg  to  strike  out  immaterial  ayerments  in  a  pleading,  not  ap* 
pealable,  669. 

groat  latitude  is  allowed  in  pleadings  in  justices^  courts,  589. 

variance  between  pleadings  and  proofS)  justices'  courts,  591. 

title  to  real  estate  by  the  pleadings— justices*  courts,  596. 

See  Joint  Debtors. 

not  required  to  be  in  any  particular  form  in  jastices'  courts,  67. 

construed  liberally— Justices'  courts,  67,  68,  70. 

in  N.  Y.  district  courts,  91. 
of  the  pleadings  in  civil  actions  {TiL  6),  193. 
forms  of  pleading  inconsistent  with  the  Code  abolished  (§  140).  193. 

how  far  prior  pleadings  abolished,  193. 

election  of  actions,  194. 

one  entire  demand  cannot  be  severed,  to  form  two  causes  of  action,  195. 
first  pleading  to  be  complaint  (§  141),  195. 
comj^int,  what  to  contain  (§  142),  195. 

See  OomplainL 

See  Demurrer, 

See  Anstoer, 

See  Beply. 
general  rvlts  of  pleading  {Ch.  5,  TiL  6\  274 

what  is  a  subsequent  pleading,  275. 

See  Verification. 

See  Accounts, 
to  he  liberally  construed  (§  159),  281. 

a  complaint  containing  different  causes  of  action  and  different  allega- 
tions,  282. 

compared  with  construction  of  former  pleadings,  282. 

to  make  a  pleading  definite  and  certain,  283. 

cause  of  action  in  tort  and  on  contract  may  be  united,  283. 
sumnwns  and  pleadings  to  be  filed  within  ten  days  after  service  (§  416),  672. 

notice  of  filing  not  necessary  to  be  given,  672. 

when  moy  be  filed  after  the  time  limited  in  the  order,  672. 

under  Revised  Statutes  and  the  Code  in  partition,  688. 

what  averments  in  pleading  are  sufficient  in  actions  oonceming  real  pro- 
perty, 696,  697. 

in  actions  by  and  against  corporations,  how  not  affected  by  the  Ck>dc,  709. 

in  actions  of  ejectment  how  for  abolished  by  the  Code,  709. 
PLEDGE,  interest  in  pledged  property  may  be  levied  on  and  sold,  451. 

sheriff  may  take  pledged  property  into  his  possession  to  sell,  451. 

interest  of  a  bailee  or  pledgee  may  be  levied  on  and  sold,  451. 
POSSESION,  not  title  to  lands,  in  cases  of  title  in  justices'  courts,  59. 

when  presumed—occupation  under  legal  title,  unless  adverse  (§  8 IX  120. 
occupation  under  written  instrument  or  judgment,  when  deemed  adverse  (§  82), 

120. 
what  constitutes  adverse  possession  under  written  instrument  or  judgment  (§  83), 

121. 
premises  actuaUy  occupied  under  claim  of  title,  deemed  to  be  held  adversely 

(§  84),  121. 
wfioi  constitutes  adverse  possession  under  claim  of  title  not  written  (§  85),  121. 
relaiien  of  landlord  and  tenant  as  affecting  adverse  possession  (§  86),  122. 
rigJU  of  possession  not  affected  by  descent  cast  (§  87),  122. 

when  presumptive  evidence  of  title,  132. 

by  plaintiff,  when  not  necessary,  as  a  party  interest,  132. 

complaint,  in  actions  to  recover  possession  of  personal  property,  227. 

defendant  must  have  possession  or  control,  in  action  for  claim  and  delivery, 
340. 

when  plaintiff  must  elect  between  arrest  and  possession  of  the  property, 
341. 

See  Fersonal  Property — Claim  and  Delivery. 

when  judgment  of  possession  is  for  defendant,  435. 
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when  judgment  of  possession  is  for  plaintiff,  436. 

judgment  for  an  unlawful  conversion  of  property,  43C. 

costs  in  actions  to  recover  possession  of  personal  property,  496. 

costs  on  conditional  reversal  of  judgment  for  possession  of  personal  prop- 
erty, 699. 

application  for  discovery,  when  books  and  papers  in  possession  of  adverse 
party,  624. 

when  devisees  in  remainder  considered  in  possession  so  as  to  sue  in  parti- 
tion, 688. 

the  death  of  a  sole  defendant  in  an  action  to  recover  possession  of  land 
abates  the  action,  698. 

action  to  recover  possession  of  premises  under  a  sherifiTs  sale,  €99. 

authority  of  attorney  in  bringing  ejectment,  699. 

See  Real  Property, 

POSTPONEMENT,  costs  on  postponement  of  trial  (§  314),  523. 
costs  recoverable  on  postponement,  523. 
See  Trials, 

POWERS,  of  referees  to  decide  questions  of  costs,  528. 
See  Jurisdictiim, 

of  the  court  as  to  the  extension  of  time  to  appeal,  543. 
of  the  court  of  appeals  to  enforce  stipulation  between  parties,  550. 
power  of  a  county  judge  under  g  401,  563. 
of  the  superior  court,  N.  Y.,  to  require  the  production  of  books,  papers, 

Ac,  623. 
referee  has  no  power  to  make  an  order  of  discovery,  623. 
of  county  judge  in  making  order  to  stay  proceedings,  661. 
provisions  of  statute  in  reference  to  powers  and  duties  of  county  judges, 

662. 
powers  of  county  judge  granting  order  extending  time  to  answer,  6G3. 
of  referees  (Ch.  14,  TiL  12),  674. 
See  Referees, 

PBOCESS.    See  Sumnwns, 

when  considered  issued,  363. 
warrant  of  attachment,  not  original  process,  364. 
issuing,  service,  and  regularity  of  process,  justices'  courts,  593. 
of  examination  of  parties,  where  process  served  on  only  one  of  two  de- 
fendants, 628. 
Chapter  11,  Title  12,  not  to  apply  to  summons  or  process,  or  to  papers  to  bring 

party  into  contempt  (§  418),  673. 
dxUi^  of  sheriffs  and  coroners  {Ch.  12,  TiL  12),  673. 

duty  of  sheriff  «nd  coroner  in  serving  or  executing  process,  and  how  enforced 
(§  419),  673. 
when  return  day  has  passed,  what  notice  necessary,  673. 
laws  to  facilitate  service  of  process  on  foreign  corporations,  678. 

PROMISSORY  NOTES,  liability  of  different  parties  to,  in  one  action,  153. 
judgment  against  several  promissors,  1 54. 
statement  of  facts  in  complaint  on,  205. 
action  on  note,  and  proceedings  to  enforce  a  lien,  240. 
answer  in  actions  upon  promissory  notes,  254. 
counter  claim  to  an  action  on,  261. 
in  action  on,  what  is  a  proper  bill  of  particulars,  281. 
in  action  on,  pleading  performance  of  conditions  precedent,  290. 
conversion  of,  an  action  for,  342. 
examination  of  parties  in  action  against  two  joint  makers  and  two  joint 

indorsers,  632. 
action  against  parties  to  a  promissory  note — examination  of  witnesses, 

636,  637. 
transfer  of  by  delivery,  when  assignor,  and  contra,  537. 
in  answer  to  assignor  6f  a  promissory  note,  639. 
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PROOF,  required  of  plaiDtiffs  claim,  where  defendant  has  not  appeared,  justice^a 
court,  68. 

sufficiency  of  plaintifTs  evidence,  where  no  appearance  hj  defendant,  69. 

when  plaintiff  must  prove  his  case,  in  N.  Y.  district  courts,  102. 

of  service  of  summons,  1 83. 
material  vaHancea  between  pleadings  and  proofs,  how  provided  for  (§  169),  301. 

the  fact  of  being  misled  must  be  proved,  307. 

applicable  to  cases  of  usury,  307. 
^     amendments  by  adding  new  parties,  307.  \ 

powers  of  referees  to  allow  amendments,  307. 

variance  must  be  material,  308. 

amendment  changing  English  to  German  lang^ge,  308. 

a  defence  must  be  averred,  if  proved,  308. 

of  value  of  property,  on  daim  and  delivery,  341. 

of  demand,  and  clerk's  report  of  damages,  387. 

of  claim  where  service  by  publication,  387. 

necessary  proof  to  be  made  of  the  judgment  paid  by  the  debtor  in  supple* 
mentary  proceedings,  478. 

variance  between  pleadings  and  proofs,  691. 

of  the  non-residence  of  a  witness,  on  examination  (feftetic  esse,  652, 
Jaws  of  other  states  and  governments,  how  proved  (§  426).  675. 

bow  charter  of  city  of  New-York  may  be  read  in  evidence^  675. 

foreign  laws,  675. 

PROVISIONAL  REMEDIES,  order  in,  not  appealable  to  court  of  appeals^  14. 
See  Appeal 
{Ck.  5,  m  7),  375. 

powers  of  court  as  to  receivers^  deposit  of  money,  Jba,  in  court,  and  other  provis 
ional  remedies  (§  244),  375. 
assignment  of  real  and  personal  property  to  a  receiver — when  title 

vests,  376. 
when  motion  for  appointment  of  receiver  irregular,  376. 
when  receiver  appointed,  376. 
an  officer  of  the  oourt,  377. 
a  receiver  may  represent  creditors,  377. 
receiver's  compensation,  377. 
receiver's  accounts,  377. 
order  to  receiver  to  discharge  liens,  377. 
actions  by  and  against  receivers,  377. 

receiver  chargeable  with  interest — ^his  doties  as  to  trust  funds,  378. 
changing  receiver,  378. 
discharge  of  receiver,  378. 
employment  of  attorney  by  a  receiver,  378. 
in  what  cases  a  reoeiver  will  be  appointed,  378. 
mortgage  foreclosure  cases,  379. 
in  actions  to  dose  up  partnerships,  379. 
receiver  over  real  estate,  380. 
the  rights  and  duties  of  receivers  respecting  insolvent  or  disBolred  oonpe- 

rations,  380. 
where  answer  admits  part  of  plaintifiTs  claim,  382. 

PUBLICATION,  when  defendant  cannot  be  found  (§  135),  184. 

this  statute  is  new,  and  must  be  strictly  complied  with,  186. 
complaint  must  be  filed  before  publication  of  order,  186. 
order  may  be  made  at  chambers,  186. 
what  the  order  should  recite,  187. 

effect  of  opening  judgment  against  non-resident  defendant,  187. 
when  summons  and  complaint  to  be  deposited  in  post  office,  187. 
against  foreign  corporations,  187. 
against  absent  or  concealed  defendants,  187. 
against  an  absent  defendant  who  has  property  in  the  state,  188. 
laws  o/ 1 853  to  facilitate  the  service  of  process,  188. 
manner  of  serving  process,  188. 
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cases  to  which  the  law  of  1853  applies,  188. 

proof  of  daim  where  service  by  publication,  387. 
time  for  publiccUion  of  notices,  how  computed  (§  425),  675. 

leg^  notices,  675. 
PUBLIC  OFFICERS,  and  corporations,  actions  by  and  against,  140. 

actions  against — ^place  of  trial,  162. 

when  plaintiffs  sue  as  public  officers,  allegations  in  complaint,  198. 

complaint  against,  213. 

statute  for  election  oC  how  pleaded,  294. 

arrest  in  actions  against,  324. 

who  are  public  officers,  325. 

injunction  against,  347. 

See  DoMr  Coeta. 

when  may  confess  judgment,  607. 

action  on  relation  of  a  person  claiming  a  public  office,  683. 
complaini  and  arrest  of  defendant  in  an  action  for  usurping  an  office  (§  435),  683. 
jttdgmetU  in  such  aciion  (g  436),  684. 

when  extra  allowance  may  be  had  in  such  actions,  684. 

when  judgment  of  ouster  and  for  costs  only  can  be  given,  684. 

how  judgment  in  such  action  reviewed,  684. 
assumption  of  office  by  relator,  when  judgment  is  in  his  favor  (§  437),  684. 

this  section  applies  to  the  office  of  canal  collector,  684. 

proceedings  to  deliver  books  and  papers  cannot  be  had  unless  under  judg- 
ment of  ouster,  685. 
proceedings  against  defendant,  on  refusal  to  deliver  books  or  papers  (§  438),  685. 
damages,  how  recovered  (g  439),  685. 

one  aciion  against  several  persons  claiming  office  or  franchise  (§  440),  683. 
penally  for  usurping  office  or  franchise,  how  awarded  (g  441),  686. 

See  Sdre  Facias, 

See  Quo  Warranto^ 

PURCHASER,  at  sale  on  execution  for  a  valuable  consideration,  455. 
in  good  &ith,  title  of,  when  protected,  456. 

when  purchaser  of  premises  by  contract  will  be  protected  from  sheriflTs 
deed,  460. 

Quo  IVarrailtOf  actions  in  place  of  sdrefadasy  qtu)  %oarranto^  and  of  inform- 
ations in  the  nature  of  quo  warranto  (CK  2,  Tit  IH),  679. 
scire  facias  amd  quo  warranto  aJbolished,  and  this  chapter  substituted  (§  428),  680. 

remedy  by  scire  facias  superseded,  680. 

execution  not  issued  on  application  of  executors  of  a  deceased  plaintiff,  680. 

action  in  nature  of  quo  warranto,  681. 
aciion  may  be  brought  by  attorney-general  to  vacate  a  charter  by  direction  of 

legislature  (§  429),  681. 
action  to  annul  a  corporaiion,  when  and  how  brought  by  attorney-general,  by 
leave  of  supreme  court  (g  430),  681. 

on  petition  for  a  dissolution  under  the  Revised  Statutes,  682. 
leave,  how  obtained  (§  431),  682. 
aciion  upon  information  or  complaint,  of  course  (§  4S2),  682. 

attorney-general,  not  supremo  court,  to  determine  when  action  to  be 
brought,  682. 
action,  when  and  how  brought  to  vacate  letters  patent  (§  433),  682. 

this  section  limited  to  letters  patent  granted  by  the  people,  683. 
rdaior  when  to  be  joined  as  plaintiff  (§  434),  683. 

action  on  relation  of  a  person  claiming  a  public  office,  683. 
complaint  and  arrest  of  defendant  in  action  for  usurping  an  office  (§  435),  683. 
judgment  in  such  aciion  (§  436),  684. 

when  extra  allowance  may  be  had  in  such  actions,  684. 

when  judgment  of  ouster  and  for  costs  only  can  be  given,  684. 

bow  judgment  in  such  actions  reviewed,  684. 
assumption  of  office,  &c,  by  relator,  when  judgment  is  in  his  favor  (§  437),  684. 

this  section  applies  to  the  office  of  canal  collector,  684. 


I 


836  INDEX, 

QUO  WARRANTO— cori/mwd. 

proceedings  to  deliver  books  and  papers  cannot  be  bad  nnlesB  nnder  judg- 
ment of  ouster,  685. 

proceedings  against  defendant,  on  refusal  to  deliver  books  or  papers  (§  438^  685. 

damages,  how  recovered  (§  439),  685. 

one  action  against  several  persons  claiming  office  or  francbise  (§  440),  685. 

penalty  for  usurping  office  or  franchise,  how  awarded  (§  441),  686. 

judgment  of  forfeiture  against  a  corporation  (§  442),  686. 

costs  agcUnst  corporcUian  or  persons  claiming  to  be  such,  bow  collected  (§  443), 
686. 

restraining  corporaiion  and  appointment  of  receiver  (§  444),  686. 

copy  of  judgment  roll  against  corporation,  where  to  be  filed  (§  445),  687. 

entry  of  judgment  relating  to  letters  patent  in  records  of  commissioners  of  land 
office  (§  446),  687. 

actions  for  forjeibare  of  property  to  the  people  (§  447),  687. 

nailroadfiy  application  taking  lands  for,  a  special  proceeding,  2. 
jurisdiction  of  county  courts  in  reference  to,  39. 
actions  against  railroad  corporations,  57. 
actions  against,  where  tried,  163. 
appraisal  of  lands  taken  for,  565. 

REAL  PROPERTY,  jurisdiction  of  superior  court,  N.  Y.,  in  reference  to,  43. 
answers  of  title  to  real  property  (§  55),  59. 

See  Justices^  Courts, 
Uu  time  of  commencing  actions  for  the  recoverjr  of  real  property  {CK  2,  JU.  2), 

118. 
when  the  people  toiU  not  sue  (§  75),  118. 

what  defendant  must  show  as  againitt  people,  119. 
when  action  not  barred  by  statute  of  limitations,  119. 
when  actions  cannot  he  brought  by  ^ntee  from  the  state  (§  76),  119. 
wfien  actions  by  the  people  or  their  grantees  to  be  brought  within  20  yeaiB  (§77), 

119. 
seizin  tcithin  twenty  years^  when  necessary,  in  action  for  real  property  (§  78), 

119. 
seizin  widiin  twenty  years,  when  necessary,  in  action  or  defence  foimded  on  title 

to  or  rents  of  renl  property  (§  79),  120. 
action  must  be  commenced  within  one  year  after  entry,  or  within  twenty  years 

aaer  right  of  entry  (§  80),  120. 
possession,  when  presu7ned--occupatioii  deemed  under  legal  title  unless  adverse 

(§  81),  120. 
occupation  under  written  instrument  or  judgment,  when  deemed  adverse  (§  82)^ 

120. 
what  constittUes  adverse  possession  under  written  instrument  or  judgment  (§  83), 

121. 
premises  actuaUy  occupied  under  claim  of  title  deemed  held  adversely  (§  84^  121. 
what  constitutes  adverse  possession  under  claim  of  title  not  written  (^  85),  121. 
relation  of  landlord  and  tenant  as  aflecting  adverse  possession  (§  86),  122. 
right  of  possession  not  affected  by  descent  cast  (g  87),  122. 
certain  disaJbUiiies  excluded  from  time  to  commence  actions  (§  88),  122. 
actions  for  the  recovery  of,  where  tried,  161. 

action  affecting  title  to  lands,  motion  to  change,  matter  of  right,  162. 
where  lands  situated  out  of  the  state,  place  of  trial,  162. 
where  action  is  to  declare  conveyance  of  land  held  fraudulent,  place  of 

trial,  162. 
action  for  mortgage  fbrecloeure,  place  of  trial,  162. 
See  Place  of  Trial —  Venue. 
powers  of  receivers  over  real  estate,  380. 
verdict  in  action  for  recovery  of  real  property,  ko,  (§  261),  402. 
damages  on  breach  of  contract  to  convey  lan(b,  433. 
damages  for  injuries  to  lands,  433. 
execution  on  judgments  for  delivery  of  real  or  personal  property  (§  285),  444. 
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form  of  execution  against  real  or  personal  property,  in  the  hands  of  per* 

aonal  representatives,  &a,  447,  448. 
objections  to  sale  of  real  estate,  454. 
tenancy  from  year  to  year  may  be  sold,  454. 
interest  under  a  contract  of  purchase,  454. 
notice  and  advertisement  of  sale,  454. 
a  levy  does  not  satisfy  the  judgment,  455. 
when  sale  void  and  irreg^ar,  455. 
sale  of  interest  of  several  defendants,  455. 
a  purchaser  at  sale  for  a  valuable  consideration,  455. 
amendment,  45G. 

title  of  a  purchaser  in  good  faith  when  protected,  45<S. 
redemption  of  real  estate  after  sale,  457. 
&  prior  judgment  creditor  must  pay  amount  bid,  457. 
when  execution  creditor  not  entitled  to  redeem,  457. 
leasehold  estates,  or  terms  for  years,  457. 
manner  of  redeeming,  458. 

redemption  by  a  second  or  subsequent  creditor,  458. 
redemption  from  a  mortgage  creditor,  458. 
when  redemption  no  bar  to  an  action,  458. 
when  lands  redeemed  by  judgment  debtor  may  be  resold,  458. 
a  judgment  obtained  within  fiiteen  months  a  lien,  458. 
a  deed  from  sheriff  necessary  to  vest  title,  468. 
by  whom  deed  executed — description  of  premises,  Ac,  459. 
possession  of  premises  by  purchaser,  460. 
when  and  how  redemptioti  to  be  made,  460. 
when  purchaser  of  premises  by  contract,  will  be  protected  from  sUeriflTs 

deed,  460. 
agreement  to  extend  time  of  redemption,  46L 
property  exempt  from  execution,  4«L 
liomestead  exemption,  461. 
waiver  of  exempt  property,  462. 
wearing  apparel,  462. 
vegetables  for  family  use,  462. 
exemption  a  personal  privilege,  462. 
articles  must  be  shown  afSrmatively  exempt,  462. 
wool  or  yarn,  when  exempt,  463. 
property  exempt  under  act  of  1842,  463. 
property  exempt  under  K  S.  not  afieoted  by  act  of  1842,  463. 
exemption  of  a  team,  463. 
property  exempt  for  domestic^s  wag^  463. 
tiling  notice  under  the  homestead  exemption  act,  464. 
what  is  necessary  furniture,  464. 
property  claimed  as  exempt  by  a  married  woman,  464. 
what  constitutes  a  householder,  465. 
claim  of  exemption  to  gain  time  on  sale,  465. 
satisfaction  of  judgment,  465. 

when  party  may  be  compelled  to  acknowledge  satisfaction,  466. 
when  execution  considered  paid,  in  law,  466. 
when  payment  by  a  surety  discharges  judgment  against  debtor,  466. 
when  satisfaction  will  be  vacated  and  new  execution  ordered,  467. 
when  attorney  no  authority  to  discharge  judgment,  467. 
costs  when  claim  to  real  property  arises,  495. 
costs  in  actions  of  foreclosure  of  mortgages,  496. 
an  order  allowing  costs,  where  title  to  real  property  comes  in  question,  is 

appealable,  567. 
title  to,  by  the  pleadings  in  justices'  courts,  596. 
grantor  of  real  estate,  when  not  an  assignor  of  rents,  638. 
when  action  a  proceeding  against  property,  676. 
fioD  Partiiioji. 
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actions  to  determine  oonJUciing  daima  to  realfroperty^  and  for  waste  and  Duisanoe 

(Ck,  4,  m  13),  693. 
actioTiM  to  determine  daima  to  real  property^  how  proeecuted  (§  449),  693. 

reference  to  ihe  Revised  Statutes,  694. 

decisiona  that  these  prooeedlngs  must  be  had  under  the  Ckxiei  694. 

oosts,  694. 
action  of  waste  aboHahed.    Waste,  how  remediable  (g  450),  694. 
provisions  of  R.  &  applicable  to  actions  for  waste  under  tfaia  act  (§  451),  694. 
iahen  judgment  of  forfeiture  and  eviction  to  be  g^ven  (§  452),  695. 
writ  of  nuisance  aboUshed  (^  453),  695. 
remedy  for  injuries  heretofore  remediable  by  writ  of  nuisance  (§  454),  €95. 

averments  in  the  complaint  in  action  for  nuisance,  695. 

nuisance  to  public  highway,  695. 

discontinuance  of  highways,  695. 
general  provisions'N^in^  to  actions  concerning  real  property  {Ch,  5,  TtllSX  696. 
provisions  of  Revised  Statutes  applicable  thereto  (§  455),  696. 

what  averments  in  pleading  are  sufficient  in  these  actions,  696. 

who  are  proper  parties  defendants  in  an  action  of  ejectment,  and  what 
averments  in  complaint  necessary,  697. 

action  to  recover  premises  for  non-payment  of  rent,  698. 

the  death  of  a  ^le  defendant  in  an  action  to  recover  possession  of  land 
abates  the  action,  698. 

action  to  recover  possession  of  premises  under  a  sherifTs  sale,  699. 

authority  of  attorney  in  bringing  ejectment,  699. 

mesne  profits,  how  recovered,  699. 
/  an  owner  out  of  possession  oonnot  maintain  an  action  for  injuries  to  the 
land,  700. 

new  trial  in  ejectment,  700. 

recovery  of  dower,  700. 

when  parol  agreement  does  not  affect  title  to  lands,  700. 

action  to  recover  possession  of  lauds  by  purchaser  under  order  of  sale 
from  surrogate,  701. 

action  to  recover  possession  of  lands  conveyed  to  husband  and  wife,  701. 
definition  of  real  property  (§  462),  705. 
RECEIVERS,  actions  by,  proper  parties,  152. 

complaint,  in  actions  by  receivers  and  public  officers,  198. 
powers  of  court  as  to  receivers^  deposit  of  money,  &c,  in  court,  and  other  provis- 
ional remedies  (§  244),  375. 

assignment  of  real  and  personal  property  to  receiver — when  title  vesta^  376. 

when  motion  for  ajipointment  of  receiver  irregular,  376. 

when  receiver  appointed,  376. 

an  officer  of  the  court,  377. 

a  receiver  may  represent  creditors,  377. 

receiver's  compensation,  377. 

receiver's  accounts,  377. 

order  to  receiver  to  discharge  liens,  377. 

actions  by  and  against  receivers,  377. 

receiver  chai^eable  with  interest — his  duties  as  to  trust  funds,  378. 

changing  receiver,  378. 

discharge  of  receiver,  378. 

employment  of  attorney  by  a  receiver,  378. 

in  what  cases  a  receiver  will  be  appointed,  378. 

mortgage  foreclosure  cases,  379. 

in  actions  to  close  up  partnerships,  379. 

receiver  over  real  estate,  380. 

the  riglits  and  duties  of  receivers  respecting  insolvent  or  dissolved  corpo- 
rations, 380. 

where  answer  admits  part  of  plaintiff's  claim,  382. 
judge  may  appoint  receiver  and  prohibit  transfer,  &c.,  of  property  (§  298),  482. 

property  vests  in  receiver  without  assii^nment,  483. 

the  receiver  represents  the  creditor  as  well  as  the  debtor,  483. 
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wbea  action  must  be  brought  by  the  receiver,  485. 
See  Supplementary  Proceedings. 
when  piaiDtiff  a  receiver  not  liable  for  costs,  526. 
restraining  corporation  and  appointment  of  receiver,  in  actions  by  attorney- 
general  (§  444),  686. 

RECORDERS'  COURTS,  jurisdiction  of  actions  (§  33),  41. 

REDEMPTION,  of  real  estate  after  sale,  457. 

a  prior  judgment  oreditor  must  pay  amount  bid,  457. 

when  execution  creditor  not  entitled  to  redeem,  457. 

leasehold  estates,  or  terms  for  years,  457. 

manner  of  redeeming,  458. 

by  a  second  or  subsequent  creditor,  458. 

from  a  mortgage  creditor,  458. 

when  redemption  no  bar  to  an  action,  458. 

when  lands  redeemed  by  judgment  debtor  may  be  resold,  458. 

a  judgment  obtained  within  hfteen  months  a  lien,  458. 

a  deed  fVom  sherlfl*  necessary  to  vest  title,  458. 

by  whom  deed  executed — description  ot  premises,  &c.,  459. 

possession  of  premises  by  purchaser,  460. 

when  and  how  redemption  to  be  made,  460. 

when  purchaser  of  premises  by  contract,  will  be  protected  from  sheriif's 

deed,  460. 
agreement  to  extend  time  of  redemption,  461. 
See  Execution, 
See  Real  Property. 

BEFEREES,  report  of,  in  nature  of  special  verdict,  9. 

See  Appeal 

in  reference  to  exceptions  on  the  trial  and  report  of  referees,  411. 

what  is  necessary  for  the  purpose  of  reviewing  a  judgment  entered  upon 
the  report  of  referees,  412. 
trial  by  referees  (Ch.  6,  Til.  8X  414. 
aU  issues  referable  by  consent  (§  270),  414. 

powers  of  referees,  414. 
Vfhen  reference  may  be  compulsorily  ordered  (§  271),  415. 

when  reference  may,  and  may  not  bo  ordered,  415. 

regularity  of  reference,  416. 

motion  for  a  reference,  417. 
report  to  stand  as  decision  of  the  court  (§  272),  417. 

proceedings  at  reference,  418. 

report  of  referees,  420. 

review  of  proceedings  and  reports  of  referees,  421. 

entry  of  judgment,  423. 

hearing,  before  same  or  a  new  referee,  423. 

appeals  to  the  general  term,  424. 

appeals  to  court  of  appeals,  4'^6. 

fees  of  refbrees,  426. 
referees^  ?iow  chosen  (§  273),  427. 
reference  by  judge^  in  supplementary  proceedings  (g  300),  485. 

proceedings  must  bo  had  before  judge  who  appoints  referee,  485. 

delivery  of  debtor's  property,  486. 

See  Supplementary  Proceedings. 
fees  (g  313),  622. 

when  referee's  fees  allowed  as  disbursements,  522. 

costs  on  the  ground  of  a  refusal  to  refer,  and  on  a  reference,  61 Y. 

powers  of  referees  to  decide  question  of  costs,  628. 

statute  on  the  subject  of  reference  and  costs,  529. 

when  duty  of  administrator,  Ac,  to  defend,  529. 

review  of  judgment  upon  report  of  referee,  546,  548. 

an  order  referring  a  cause  not  referable  by  statute,  is  appealable,  5G6. 

order  of  reference  to  ascertain  damages  in  an  action,  wlien  appealable,  566. 
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an  order  to  remove  n  referee  after  tria],  not  appealable,  567. 
when  order  of  reference  not  appealable,  569. 
have  DO  power  to  make  an  order  of  discovery,  623. 
Bcaying  proceedings  on  appeal  from  judgment  on  report  of  referees,  661. 
poicers  o/(Ch.  14.  Tit.  12),  674. 

rt/Tees  auifiorixed  to  administer  oaths  and  to  exercise  powers  sow  vested  in 
referees  by  law  (§  42U  674. 
BELIEF,  power  of  the  court  in  granting,  235. 
improper,  claimed  in  complaint,  236. 
alternative,  claimed  in  complaint,  236. 
answer  to  prayer  for,  258. 
Icg^l  and  equitable  remedies  abolished,  but  not  legal  and  equitable  relief 

or  rights,  346. 
manner  of  granting  relief  to  defendant,  430. 
to  he  awarded  to  the  plaintiff  (§  275^  432. 
See  Judgment. 

on  the  ground  of  surprise,  in  justice's  courts,  578. 
REMEDIES,  division  of  (§  1),  2. 

civil  and  criminal,  not  merged  in  each  other  (§  7),  4. 

provisional,  order  in,  not  appealable  to  court  of  appeals,  14. 
See  Ajypeat 

legal  and  equitable  abolished,  but  not  legal  or  equitable  relief  or  rights, 
346. 
provisional  (CK  5,  TU.  7),  376. 

jMneers  of  court  as  to  receivers,  deposit  of  money,  &&,  in  court,  and  other  pro- 
visional remedies  (g  244),  375. 
See  Provisioned  Remedies. 
remedy  by  scire  facias  superseded,  690. 
remedy  fur  injuries  lieretofore  remediable  by  writ  of  nuisance  (§  454),  695. 
See  Waste, 
See  Nuisance, 
REMITTITUR,  when  to  be  sent  down,  18. 

jurisdiction  lost  when  remittitur  filed  in  court  below,  18,  19. 
REMOVAL,  of  causes  to  supreme  from  superior  court,  45. 

See  Appeal. 
RENEWAL,  when  and  how  execution  renewed,  N.  Y.  district  courts,  105. 
may  be  renewed  without  a  formal  return,  105. 
liability  of  constable,  on  return,  105. 
leave  to  renew  motions,  657. 
See  Motions. 
REXT,  counter  claim  in  an  action  for,  262. 

grantor  of  real  estate,  when  not  an  assignor  of  rents,  638. 
action  to  recover  premises  for  non-payment  of  rent,  698. 
See  Heal  Property. 
REPLEVIN,  in  actions  of  ejectment  and  replevin,  abatement  of)  155. 
REPLY,  in  supreme  court,  on  answer  of  title  in  justices'  courts,  63,  65.  ^ 

when  plaintiff  cannot  demur  and  reply  to  answer,  265. 
iffhenput  in  and  what  to  contain  (§  153).  270. 

what  is  not  new  matter,  but  a  special  denial,  271. 
inconsistent  reply,  271. 
when  bad  on  demurrer,  271. 
of  discontinuance,  27A. 
to  amended  answer,  272. 

an  answer  merely  defensive,  not  subject  to  demurrer,  272. 
a  demurrer  will  not  lie  to  part  of  an  entire  defence.  272. 
when  the  previous  pleading  of  the  adversary  may  be  attacked  on  demur- 
rer, 272. 
when  usur}*  set  up  as  a  defence,  273. 
judgment  for  want  of,  273. 
interpretation  of  g  154,  273. 
to  matter  as  a  defence,  other  than  a  set-off,  273. 
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RE  PLY — coniimud. 

dtmuirer  to  (§  155),  274. 

ground  of  demurrer  to  be  stated,  274. 

what  is  an  msuffioient  reply,  274. 

in  justice's  court  not  necessary,  306. 

departure  from  the  complaint  in  the  reply,  306. 
supplemental  complaint,  answer  and  reply  (§  177),  320. 

supplemental  complaint,  320. 

supplemental  answer,  320. 

wlien  a  reply  of  discontinuance  ahoold  aver  payment  of  costs,  534. 
REPORT,  proof  of  demand  and  clerk's  report  of  damages,  387. 

proof  of  claim  where  service  by  publication,  387. 
of  referees  to  stand  as  decision  of  the  court  (§  272),  417. 

of  referees,  420. 

review  of  proceedings  and  reports  of  referees,  421. 

See  Referees, 
interest  on  verdict  or  report,  when  allowed  {§  310),  516. 

interest  from  time  of  making  report,  515. 

review  of  judgment  upon  report  of  referee,  648. 

staying  proceedings  on  appeal  from  judgment  on  report  of  referees,  661. 

setting  aside  report  of  commissioners  in  partition,  690 
RESIDENCE.    See  Service. 

when  due  diligence  must  be  used  in  ascertaining,  on  service  by  mail,  669. 

definition  of  the  words  *'  at  his  place  of  residdnce,"  670. 
service  of  papers  where  the  party  resides  out  of  the  state  (§  415),  672. 

service  where  the  attorney  removes  from  the  state,  672. 

action  against  a  foreign  and  resident  corporation,  678. 
RESTITUTION,  ordering  restitution  (§  369),  599. 

after  appeal  a  motion  for  restitution  should  be  made,  599. 

where  defendant  paid  the  judgment  ^nthout  costs  of  a  pending  appeal,  599. 

on  settlement  of  judgment  without  payment  of  attorney's  costs,  600. 
RESTRAINT,  injunction,  in  what  cases  granted  (§  219),  347. 

against  public  officers,  347. 

preliminary  injunctions,  matter  of  judicial  discretion,  347. 

what  facts  and  circumstances  necessary  to  authorize  an  injunction  as  to 
nuisance,  348. 

to  restrain  proceedings  of  inferior  jurisdictions,  348. 

the  right  must  be  clear,  and  the  title  to  it  at  leo&X  prima  fadej  349. 

on  removal  of  property,  349. 

necessary  papers  to  found  motion  for  injunction,  349. 

necessary  acts  of  violation  to  authorize  an  injunction,  350. 

to  restrain  proceedings  in  another  action,  360. 

to  restrain  imposition  of  a  tax,  351. 

when  an  injunction  will  issue,  351. 

to  restrain  summary  proceedings,  351. 

to  restrain  trade,  352. 

to  restrain  a  party  from  giving  his  services,  352. 

to  restrain  fVoui  acting  in  certain  capacities,  352. 

restraining  nuisances,  353. 

preventing  the  infringement  of  trade  marks,  353. 

restraining  transfer  of  stock,  353. 

restraining  partners,  354. 

removal  of  cause  to  United  States  courts,  354. 

during  litigation  the  defendant  is  doing  or  threatens  some  act  in  violation 
of  the  plaintilTs  rights,  354. 

when,  during  the  pendency  of  an  action,  defendant  is  about  to  remove  his 
property,  354. 
RETURN,  on  appeal  to  court  of  appeal!*,  19. 

time  for  service  of  summons,  return  and  appearance,  in  K.  Y.  district 
courts,  88. 

on  appeal,  N.  Y.  district  courts,  1 03. 

damages  against  sheriff  for  not  returning  execution,  434. 
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of  execution  in  sixty  days  (g  290),  449. 

when  eberiff  bouDd  to  make  return,  449. 

return  to  appeal  when  not  made  strictly  in  time,  541. 

when  return  to  appeal  considered  irregular,  541. 

dismissal  of  appeal  for  want  of  a  return,  660. 
when  and  how  made  and  compelled  (§  360),  584. 

appeal  may  be  dismissed  unless  fees  paid,  684. 

what  the  return  should  state,  585. 

when  llirther  return  required,  585. 

rule  in  N.  Y.  common  pleas  as  to  return,  585. 
how  made  if  justice  be  out  of  office  (g  361),  585. 
further  return  may  be  ordered  (§  362>,  686. 

on  appeals  where  county  court  has  not  jurisdiction,  585. 

amended  return  to  be  filed  before  cause  put  on  calendar,  585. 

exceptions  must  appear  by  original  or  amended  return,  686. 

the  notice  of  appeal  must  contain  the  errors  relied  on,  686. 
if  justice  he  deadj  insane  or  absent  from  state,  witnesses  to  be  examined — if  in 
another  county,  return  may  bo  compelled  (§  363),  586. 

whore  justice  removes  from  the  state  before  return  made,  586. 

where  justice  has  f?one  out  of  office,  687. 
Tiearing  upon  re^urn^-dismissing  appeal  if  not  brought  on  (§  364),  587. 

of  commission  by  agent,  644. 

by  mail,  and  filing  commission,  644. 

parties  may  direct  mode  of  return  of  commission,  644. 

commission  and  return,  where  to  be  kept  and  inspected,  644. 

settlement  of  interrogatories  and  directions  for  return  of  commission,  647. 

commissioners,  execution  of  commission  and  return,  647. 

See  Commission, 
BEVKBSAL,  costs  on  reversal  of  judgment  for  the  value,  and  damages  for  taking 
personal  property,  508. 

costs  on  reversal  upon  a  point  which  might  have  been  taken  by  demurs 
rer,  508. 

See  Costs. 

See  Judgment, 

See  Appeal 

when  justice's  judgment  should  be  reversed,  558. 

may  reverse  as  to  one  and  affirm  as  to  another  defendant,  5^1. 

of  justice's  judgment  on  appeal  by  default,  577. 

if  respondent  docs  not  appear,  judgment  of  reversal  by  default,  587. 

cannot  affirm  in  part  and  reverse  in  part  judgment  for  entire  damages,  589. 

matters  sufficient  to  authorize  a  reversal  of  the  judgment,  592. 

costs  on  reversal  of  judgment  for  error  in  fact,  597. 

costs  on  reversal  of  judgment,  698. 

costs  on  reversal  of  orders  on  demurrers  with  leave  to  answer,  Ac.,  598. 

costs  on  conditional  reversal  of  judgment,  for  possession  of  personal  prop- 
erty, 699. 

when  neither  party  allowed  costs  on  reversal,  600. 

EEVIEW,  of  trial  by  a  judge,  402. 

modes  of  proceeding  to  review  a  trial  by  jury,  the  court,  and  by  referees; 
406. 

cases  in  which  causes  tried  by  a  jury  may  be  taken  to  general  term  in  first 
instance,  407. 

verdict,  subject  to  the  opinion  of  the  court,  408. 

when  judgment  appealed  from,  order  on  motion  for  a  new  trial  not  affected, 
408. 

reversal  of  judgment  for  mistrial,  408. 

when  court  of  appeals  should  render  final  judgment,  409. 

See  Appeal 

when  to  obtain  a  review,  an  appeal  must  bo  bad  under  §  348,  411. 

See  Exceptions. 

of  proceedings  and  reports  of  referees,  421. 


INDEX.  893 

REVIEW— conrtntted. 

hearing  before  same  or  a  new  referee,  423. 
appeals  to  the  general  term,  424. 
appeals  to  the  court  of  appeals,  426. 
of  order  tor  extra  allowance,  514. 
of  adjustment  of  costs,  520. 
costs  on  review  of  a  decision  of  an  inferior  court  in  a  special  proceeding 
(§  318),  531. 
costs  on  appeal  from  surrogates'  decrees,  531. 
ex  parte  orders  not  reviewable  hy  another  judge,  537. 
only  such  parts  of  the  judgment  as  are  appealed  from  can  be  reviewed,  543. 
of  a  cause  tried  by  the  court  alone,  547. 
costs  on  review  of  special  term  orders,  573. 
how  judgments  in  actions  by  attorney-general  reviewed,  684. 

BIGHT  OP  WAT,  in  an  action  of  trespass,  in  justice's  court,  80. 

BULES,  court  of  appeals,  dismissal  of  appeal  under,  19. 

See  Churt  of  Appeals  (§  12). 
rules  injustices^  courts  (§  64),  65. 

See  Justices'  Courts  (§  64). 
rule  of  strict  construction  of  statutes  inapplicable  to  this  act  (§  467),  706. 
siattUory  provisions  inconsistent  with  this  act  repealed  (§  468),  706. 

construction  of  tliis  section,  706. 
rules  and  practice  inconsistent  with  this  act  abrogated  (§  469),  707. 

construction  given  to  this  section,  707. 
judges  of  supreme  court  to  make  general  rules  (§  470),  707. 

the  several  judicial  districts  no  power  to  make  rules,  707. 

of  court  of  appeals,  713. 

of  supreme  court,  731. 

of  superior  court,  762. 

of  common  pleas,  766. 

Salaries^  of  justices,  judges  of  supreme  court  and  court  of  appeals,  and  re- 
porter, 24. 

of  criers  of  superior  court  and  common  pleas,  46. 

of  justices  of  superior  court,  47. 

of  justices  and  clerk  of  marine  court,  80. 

when  earnings  of  Judgment  debtor  within  sixty  days  may  be  applied,  in 
supplementary  proceedings,  481. 

SALE,  of  perishable  property  under  attachment,  370. 

interest  in  pledged  property  may  be  levied  on  and  sold,  451. 

of  personal  property  on  execution,  must  be  in  view  of  the  aherii!^  452. 

levy  and  sale  of  partnership  property,  452. 

oppressive  sale,  453. 

may  be  set  aside,  and  a  resale  ordered,  453. 

officers  of  sheriff  who  may  bid  on  sale,  453. 

objections  to  sale  of  real  estate,  454. 

tenancy  from  year  to  year  may  be  sold,  454. 

interest  under  a  contract  of  purcba.«e,  454. 

notice  and  advertisement  o{  sale,  454. 

a  levy  does  not  satisfy  the  judgment,  455. 

when  sale  void  and  irregular,  455.  "^ 

sale  of  interest  of  several  defendants,  455. 

a  purchaser  at  sale  for  a  valuable  consideration,  455. 

amendment,  456. 

title  of  a  purchaser  in  good  faith  when  protected,  456. 

redemption  of  real  estate  after  sale,  457. 

a  prior  judgment  creditor  must  pay  amount  bid,  457. 

See  Eooecuiioji,    See  Levy, 

See  Sheriff, 

partition  or  sale  of  the  whole  or  a  part  of  the  premises,  691. 

See  Parliium, 
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action  to  recover  possession  of  premises  under  a  sheriff^s  sale.  699. 
action  to  recover  possession  of  lands  ander  order  of  sale  from  surrogate.  701. 

SALVAGE,  jurisdiction  of  superior  court,  N.  Y..  in  reference  to,  44. 

SATISFACTION,  of  judgments,  N.  Y.  district  courts,  106. 
of  judgments  by  attached  property,  372. 
a  levy  does  not  satisfy  the  judgment,  455. 
of  judgment,  465. 

when  party  may  be  compelled  to  acknowledge  satisfaction,  4GG. 
when  execution  considered  paid  in  law,  466. 

when  payment  by  a  surety  discharges  judgment  against  debtor,  466. 
when  satisfaction  will  be  vacated  and  new  execution  ordered,  467. 
when  attorney  no  authority  to  discharge  judgment,  467. 
when  court  will  not  make  an  order  to  satisfy  claim  admitted  to  be  just,  615, 

SCIRE  FACIAS,  CJiapter  2,  Title  12,  proceedings  against  joint  debtors,  heirs,  devi- 
sees, legatees  and  tenants,  holding  under  a  judgment  debtor,  is  a  sub- 
stitnte  for  acire  facias,  603,  604,  605. 
actiona  in  place  of  aeire  facias,  quo  warraniOf  and  of  informations  in  the  nature  of 

quo  warranto  [Ch,  2,  TiL  13),  679. 
scire  facias  and  quo  warranto  abolished,  and  this  diapter  substituted  (§  428X  680. 
remedy  by  scire  facias  superseded,  680. 

execuiion  not  issued  on  application  of  executors  of  a  deceased  plaintifi*.  680. 
action  in  nature  of  quo  warranto,  681. 
action  may  be  brought  by  attorney-general  to  vacate  a  charter  by  direction  of 

legislature  (g  429),  681. 
action  to  annul  a  corporation  when  and  bow  brought  by  attomey-general,  by 
leave,  of  supreme  court  (§  430),  681. 
on  petition  for  a  dissolution  under  the  Revised  Statutes,  682. 
Uaoe,  how  obtained  (^  431),  682. 
action  upon  informaiion  or  complaint  of  course  (g  432),  682. 

attorney-general,  not  supreme  court,  to  determine  when  action  to  be 
brought,  682.  \ 

action,  when  and  how  brought  to  vacate  letters  patent  (§  433),  682. 

this  section  limited  to  letters  patent  granted  by  the  people,  683. 
relator  when  to  be  joined  as  plaintifT  (§  434),  683. 

action  on  relation  of  a  person  claiming  a  public  office,  683. 
*      complaint  and  arrest  of  defendant  in  action  for  usurping  an  office  (§  43 5X  683. 
judgment  in  such  action  (g  436),  684. 

when  extra  allowance  may  be  had  in  such  actions,  684. 
when  judgment  of  ouster  and  for  costs  only  can  be  given,  684. 
how  judgment  in  such  actious  reviewed,  684. 
assumption  of  office,  Ac,  by  relator,  when  judgment  is  in  his  favor  (§  437),  684. 
this  section  applies  to  the  office  of  canal  collector,  684. 
proceedings  to  deliver  books  and  papers  cannot  be  had  unless  under  judg^ 
^  ment  of  ouster,  685. 

proceedings  against  defendant,  on  refusal  to  deliver  books  or  papers  (§  438),  685. 

damages,  how  recovered  (§  439),  685. 

one  action  against  several  persons  claiming  office  or  franchise  (§  440),  685. 

penaUyfor  usurping  office  or  franchise,  how  awarded  (§  441),  686. 

judgment  of  forfeiture  against  a  corporation  (§  442),  686. 

costs  against  corporation  or  persons  claiming  to  bo  such,  how  collected  (§  443), 

686. 
restraining  corporation  and  appointment  of  receiver  (§  444),  686. 
copy  of  judgment  rotf  against  corporation,  where  to  be  filed  (g  445),  687. 
entry  of  judgment  relating  to  letters  patent  in  records  of  commissioners  of  laod 

office  (g  446),  687. 
actions  for  fbrfeitwe  of  property  to  the  people  (§  447),  687. 

SEALED  INSTRUMENTS,  actions  upon,  in  justices'  courts,  66. 

SECURITY— See  Sureties, 
for  costs,  489. 
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all  the  plaintiffs  must  be  non-residents,  490. 

provisions  of  the  Revised  Statutes  in  relation  to,  490. 

justification  of  one  surety  sufficient,  490. 

liability  of  guardian  to  give  security,  491. 

form  of  an  order,  491. 

when  motion  for  security  unreasonably  delayed,  491. 

on  appeal,  46.3. 

for  costs,  in  the  discretion  of  the  court,  526. 
<m  any  appeal^  security  must  be  given  to  pay  costs  and  damages,  not  exceeding 
$250 — or  deposit  made,  unless  waived  (§  334).  550. 

appeal  from  single  judge  to  general  term,  551. 

undertaking  limited  to  affirmance  of  the  judgment,  551. 

solvency  of  sureties,  551. 

when  insufficient  to  stay  proceedings,  551. 

when  appeal  not  perse  astaj*,  551. 

when  the  lien  of  judgment  appealed  from  not  divested,  651. 

when  a  subsequent  judgment  does  not  merge  a  former  judgment,  551. 
on  judgment  for  money,  security  to  stay  execution  (§  335),  552. 

undertaking  where  different  amounts  recovered,   included  in  oce  re- 
cord, 552. 

undertaking  must  agree  to  pay  cost?  as  well  as  damages,  552. 
if  judgment  he  to  deliver  documents,  they  must  be  deposited  (§  33G),  552. 
if  to  exectUe  conveyance^  it  must  be  executed  and  deposited  (g  337),  553. 
security  where  judgment  is  to  deliver  property,  for  a  sale  of  mortgaged  premises 
(§  338),  553. 

undertaking  under  section  334  sufficient  for  appeal,  653. 

sureties  liable  if  appeal  prosecuted  by  one  of  several  appellants,  553. 
stay  of  pi'oceedings  upon  security  given  (§  339),  554. 

when  an  appeal  is  perfected,  554. 

on  appeal  by  executors  and  administrators,  554. 

appeal  does  not  per  se  supersede  an  execution,  554. 
undertakings  may  be  in  one  instrument  or  several  (§  340),  554. 

an  undertaking  may  be  filed  nunc  pv  tunc^  555. 

by  an  agent  of  a  foreign  government,  555. 

a  stay  may  be  ordered,  where  no  undertaking  has  been  filed,  555. 

a  stay  is  not  effected  unless  a  copy  of  the  undertaking  is  served  with  the 
notice  of  appeal,  555. 

action  upon  undertaking,  after  forfeiture.  555. 

appellant  not  responsible  for  solvency  of  sureties,  555. 
security  to  be  approved,  and  to  justify  (§  341),  555. 

service  by  mail  must  be  ten  days,  656. 

exception  to  sureties  may  be  made  within  ten  days  after  undertaking 
filed,  556. 

sureties  on  writs  of  error,  556. 
perisJuible  property  may  be  sold,  notwithstanding  appeal  (§  342),  556. 

when  sheriff  will  be  authorized  to  sell  perishable  property,  656. 
undertaking  must  be  filed  (§  343),  557. 

must  be  filed  and  served  with  the  notice  of  appeal,  not  afterwards,  557. 
must  be  given  as  upon  appeals  .to  the  court  of  appeals,  on  appeals  to  supreme 
court  (§  345j,  559. 

liability  of  sureties,  559. 

residence  of  the  sureties,  559. 

appeal  by  the  people,  no  security  required,  564. 

stay  of  proceedings  and  security  on  appeal,  572. 

See  Appeal. 

See  Undertakings. 

confession  of  judgment  as  security  for  future  advances,  607. 
SERVICE,  of  summons  injustices'  courts,  return,  Ac,  49,  50. 

of  summons,  time  of,  return  and  appeanince  in  N.  Y.  district  courts,  88. 

of  summons,  how  made  generally,  on  election  day,  on  a  foreign  corpora- 
tion, and  on  a  lunatic,  in  N.  Y.  district  courts,  89,  90. 
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of  copy  complaint,  N.  Y.  district  oourts,  90. 

can  serv  ice  be  made  on  a  minor  ?  90. 

of  process  on  all  parties,  in  action  for  specific  performance,  159. 

of  summons,  172. 
summons,  by  whom  served  {§  133),  180. 

effect  when  made  by  a  party,  180. 

papers  served  in  the  name  of  a  stranger,  180. 
how  aummons  aerotd  and  returned  (§  134),  181. 

upon  a  managing  agent,  181. 

where  cau!<08  of  action  arise,  182.  I 

commencing  an  action  against  a  lunatic^  182. 

service  on  liusband  and  wife,  183. 

service  on  the  wrong  person,  183. 

service  on  a  municipal  corporation,  183. 

proof  of  service  of  summons,  183. 

superior  court,  New- York,  184. 

service  of  summons  on  election  day,  &o.,  184. 
p^iblicati(m  when  defendant  cannot  be  found  (§  136),  184. 

this  statute  is  new  and  must  be  strictly  complied  with,  186. 

complaint  must  be  filed  before  publication  of  order,  186. 

order  may  be  made  at  chambers,  186. 

what  the  order  should  recite,  187. 

effect  of  opening  judgment  against  non-resident  defendant,  187. 

when  summons  and  complahit  to  be  deposited  in  post  olBce,  187. 

against  foreign  corporations,  187. 

against  absent  or  concealed  defendants,  187.  I 

against  an  absent  defendant  who  has  property  fai  the  state^  188. 
laws  o/  1S53  to  facilitate  the  service  of  process,  188. 

manner  of  serving  process,  188. 

cases  to  which  the  law  of  1853  applies,  188. 
proceedings^  where  part  only  of  several  defendants  served  (§  136),  189. 

service  on  joint  and  several  defendants,  189.  ; 

where  the  summons  is  against  several,  and  complaint  against  one  only,  169. 
dervice  deemed  made  in  case  of  publication  (g  137),  190. 

when  time  to  answer  begins  to  run,  190. 
HTvice  of  summons^  how  proved  (§  138),  190. 

by  sheriff's  certificate,  190. 

certificate  of  sheriff  or  an  affidavit  of  service  not  conclusive,  190. 

affidavit  of  publication,  191. 

admission  of  service,  191. 

fees  for  service.  191. 
when  jurisdiction  of  ai'tion  acquired  (§  139),  191. 

in  case  of  an  aiiachment  issued  without  a  summons,  191. 

general  appearance  equivalent  to  personal  service,  191. 

when  general  appearance  not  a  waiver  of  irregularity  in  the  process,  193. 

appearance  of  a  etate  or  a  sovereign,  192. 

when  demurrer  or  answer  regularly  served,  237. 

of  answer,  257. 

of  answer  and  demurrer  together,  266. 

of  injunction  order,  355. 

of  process  on  9,  foreign  corporation,  362. 

proof  of  claim  where  service  by  publication,  887. 

time  for  service  of  complaint  after  demand,  431. 

when  copy  of  judgment  should  be  served  personally,  444. 

nature  of  order  and  service  in  supplementary  proceedings,  477. 

costs  in  case  of  tender  after  retainer,  and  before  service  of  process,  535. 

notice  of  appeal  should  be  served  on  t*    attorney  of  record,  639. 

when  notice  of  appeal  irregularly  serv       539. 

where  undertaking  omitted  to  be  serv      with  the  notice  of  appeal,  540. 

time  to  appeal  under  §  332  continues  without  limit  until  the  written  no- 
tice of  the  judgment  or  order  is  served,  544. 
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a  stay  on  appeal  is  not  effected  unless  a  copy  of  the  undertaking  is  served 
with  the  notice  of  appeal,  555. 

service  of  notice  by  mail  of  jusiificaiion  of  sureties,  must  be  ten  days,  556. 

undertaking  must  be  filed  and  served  with  the  notice  of  appeal,  not  after- 
wards, 557. 

order  denying  motion  to  set  aside  service  of  summons  is  appealable,  565. 

of  notice  of  appeal  after  time  limited  by  statute,  579, 

notice  of  appeal  may  be  served  immediately  on  rendering  judgment^  579. 

of  notice  of  appeal  on  clerk  of  marine  court,  580. 
copy  affidavU  and  notice  of  appeal  to  be  served,  and  undertaking  to  be  given 
(§  354),  680. 

of  notice  of  appeal  on  respondent,  682. 

when  and  bow  appeal  must  be  perfected,  582. 
of  notice  of  appeal  in  absence  of  justice  (§  359),  584. 

issuing,  service,  and  regidarity  of  process,  justices'  courts,  593. 
noiiceSy  and  filing  and  service  of  papers  (Ch.  11,  TU.  12),  666. 
notices  and  other  papers^  how  served  on  party  or  attorney  (g§  408,  409),  667. 

when  attorney  resides  in  one  town  or  city  and  his  ofiice  in  another,  667. 

service  of  attachment  on  the  party,  668. 

notice  of  appeal  to  common  pleas,  66S. 

provisions  for  receiving  affidavit  of  service,  where  the  person  is  deceased 
or  insane,  668. 

when  service  made  upon  the  wrong  party,  668. 
when  and  how  served  by  mail  (g§  410,  41 IX  668. 

when  service  by  mail  deemed  complete,  663. 

service  of  notice  of  appeal  on  a  clerk,  669. 

when  due  diUgence  must  be  used  in  ascertainuig  residence,  669. 

a  deposit  in  the  post  office  by  an  agent  of  the  attorney,  669. 

where  postage  was  not  paid  on  service  by  mail,  669. 

service  after  mail  closed  on  last  day,  669. 

irregularity  of  service  must  be  stated  on  returning  the  paper,  669. 

definition  of  the  words  "  at  his  place  of  residence,"  670. 

giving  notice  generally  by  mail,  670. 

short  service  of  motion  papers  by  mail,  when  they  may  be  used,  670. 
double  time  when  served  by  mail  (§  412),  670. 

double  time  applicable  to  notices  of  appeal,  670.   , 
eiglU  days^  notice  of  motion,  kc^  before  court  or  judge  when  personally  served 

(§  413),  670. 
when  papers  need  not  be  served  on  defendant  (§  414),  670. 

serving  notioe  of  assessment,  670. 

application  for  leave  to  amend  summons,  671. 

service  of  an  injunction,  671. 

service  of  notice  of  trial,  671. 

serving  notice  of  motion,  .671. 

general  appearance  before  service  of  complaint,  671. 

voluntary  appearance,  672. 
service  of  papers  where  party  resides  out  of  the  state  (§  415),  672. 
summons  and  pleadings  to  be  filed  within  ten  days  after  service  (g  416).  672. 

notice  of  filing  not  necessary  to  be  given,  672. 

when  may  be  filed  after  the  time  limited  in  the  order,  672. 
service  where  party  appears  by  attorney  (§  417),  672.^ 

service  of  notioe  of  appeal,  672. 

where  the  attorney  removes  from  the  state,  672. 

service  of  injunction,  672. 
this  chapter  not  to  apply  to  summons  or  process,  or  to  papers  to  bring  party 
into  contempt  (g  418),  673. 

of  summons  upon  a  foreign  corporation,  677. 

laws  to  facilitate  service  of  process  on  foreign  corporations,  678. 
SBT-OFF,  justioe's  judgment  on  filing  transcript  may  be  set  off,  72. 

a  liquidated  demand  must  be  due  in  order  to  set  it  off  as  a  defence,  137. 

difference  between  counter  claim  and  set-off,  2M. 

67 
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reply  to  matter  as  a  defence  other  than  a  set  off,  273. 

when  plaintiff;  on  inquest,  required  to  admit  set-off,  400. 

when  both  parties  entitled  to  costs  and  maj  be  set  off,  498. 

of  judgments,  543.  j 

wtting  off  costs  on  appeal  (g  3*70).  €00. 

set-off  of  oosts  on  an  offer  of  JadgmenI,  600. 
SETTLEMENT,  costs  on  (g  322),  533. 

where  appearance  and  answers  by  separate  attorneys,  plaintiff  entitled  on 
settlement  to  one  bill  of  costs,  533. 

when  a  person  suing  en  <nUre  droU  not  liable  for  costs  for  not  proceed- 
ing, 534. 

when  a  reply  of  discontinuance  should  aver  payment  of  costSy  534. 

discontinuance  where  defendant  sets  up  a  counter  claim,  534. 

where  defendant  sets  up  a  former  suit  pending,  534. 

where  defence  of  infancy  interposed,  535. 

whore  plaintiff  settles  with  some  of  several  defendants^  635. 

in  case  of  tender  after  retainer  and  before  service  of  process,  635. 

tender  after  suit  brought,  635. 

when  discontinuance  does  not  bar  a  new  suit,  536. 

when  poor  person  not  liable  for  costs  of  former  suit,  536. 

on  settlement  of  judgment  without  payment  of  attomey^s  costs^  600. 

See  Compromise, 
SEVERANCE,  one  entire  demand  cannot  be  severed  to  form  two  causes  of  action, 
195. 

when  plaintiff  not  allowed  to  sever,  400.  I 

as  to  severance  of  damages^  404. 
SHAM  PLEADINGS,  to  be  stricken  out  (g  152),  266. 

what  constitutes  a  sham  defence,  266. 

when  may  be  stricken  out  on  motion,  267. 

results  of  the  authorities  upon  this  question,  268. 

irrelevant  answers,  269.  ; 

difference  between  a  sham  and  frivolous  pleading,  889.  j 

S^IEHIFF,  action  agaiost— statute  of  limitations,  125. 

liability  of,  and  his  deputy,  as  parties  in  interest,  133. 

and  his  deputy,  actions  against,  proper  parties,  151. 

certificate  of  service  of  summons,  190. 

certificate,  or  an  affidavit  of  service  not  condusive,  190. 

fees  for  service  of  summons  and  complaint,  191. 
arresiSy  how  made  by,  (g  185),  332. 
defendant  to  be  discharged  on  bail  or  deposit  (g  186X  332. 
hail,  how  given  (g  187),  332. 
surrender  of  defendant  (gg  188,  189X  332,  333. 

liability  of  sureties,  333. 

when  excepted  bail  may  surrender,  333. 
bail,  how  proceeded  against  (§  190),  333. 
hail,  how  exonerated  (g  191,)  333. 

discretion  of  court  to  exonerate  after  twenty  days,  334. 
delivery  of  undertaking  to  plaintiff^  and  its  acceptance  or  rejection  by  him 

(§  192),  334. 
notice  of  justification— new  undertaking  if  other  bail  (g  193),  334. 
qualification  of  hail  (g  194),  334. 

an  attorney  disqualified  fh>m  becoming  ball,  334. 
'    justification  of  hail  (§  195),  335. 

where  to  justify,  336. 
allowance  of  hail  (g  196),  336. 

where  one  surety  becomes  insolvent,  335. 
deposit  of  money  with  sheriff  (g  197),  335. 
payment  of  money  into  court  by  sheriff  (g  198),  335. 
subsiUuiing  hail  for  deposit  (g  199),  335. 
motley  deposit^  how  applied  or  disposed  of  (g  200),  336. 
sheriffs  when  liable  as  haU;  and  his  discharge  nom  liability  (§  201),  336. 
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where  sheriff  becomes  liable,  336. 
proceedings  on  judgment  against  sheriff  (§  202),  336. 
hail  liable  to  sheriff  (§  203),  337. 
motion  to  vacate  order  of  arrest  or  reduce  bail,  (g  204),  337. 

how  motion  to  vacate  arrest  made,  337. 
affldauits  on  motion  (§  205),  337. 

when  defendant  may  move  to  vacate  arrest,  337. 

when  appearance  a  waiver  of  privilege,  338. 

where  sufficient  cause  of  action  existo,  338. 

when  defendant  not  estopped  from  questioning  right  to  arrest,  338. 

motion  to  vacate  arrest  is  a  partial  trial,  338. 

where  arrest  has  been  made  through  fraud  and  deceit,  339. 

conditional  discharge  in  discretion  of  the  court,  339. 
requisitian  to  sheriff  lo  take  and  deliver  personal  property  (g  208),  343. 
security  on  the  part  of  plaintiffs  and  justification  (§  209),  343. 

analogous  to  a  former  replevin  bond,  343. 
excq)tion  to  sureiiesy  and  proceedings  thereon,  or  on  failure  to  accept  (g  210),  343. 
defendant  when  entitled  to  redelivery  (§  21 1),  344. 

no  further  change  contemplated,  344. 

defendant  must  claim  within  three  days,  344. 
just^fkaiion  of  defendant's  sureties  (§  2 1 2),  344. 

how  and  in  what  amount  sureties  to  justify,  345. 
qualification  and  justification  of  sureties  (g  213),  346. 
property s  how  taken  when  concealed  in  building  or  indosure  (g  214),  345. 
property^  how  kept  (g  215),  345. 
daim  of  property  by  third  persons  (g  216),  345. 
notice  and  affidavit,  when  and  where  to  be  filed  (g  217),  346. 

liability  of,  under  an  attachment,  368. 
mode  of  proceeding  in  executing  warrant  of  attachment  (g  232),  368. 

manner  of  executing  warrant  of  attachment  under  Revised  Statutes,  369. 

taking  copartnership  property,  369. 

inventory  by,  369. 

property  of  a  foreign  corporation,  370. 
proceedings  in  case  of  perishable  property  or  vessels  (g  233),  370. 

sale  of  perishable  property,  370. 

property  which  may  be  attached,  370. 
aUachment,  how  executed  on  property  incapable  of  manual  delivery  (g  235),  370 . 

to  reach  property  held  by  a  third  person,  371. 
certificate  of  defendant's  interest  to  be  furnished  (g  236),  371. 

remedy  in  case  of  refusal  to  give  certificate,  371. 
hand  to  an  attachment^  liow  disposed  of  on  judgment  for  defendant  (g  239),  373. 
discharge  of  attachment,  and  return  of  property  or  its  proceeds  to  defendant  on 

his  appearance  in  action  (§  240),  374. 
undertaking  on  the  part  of  defendant  (g  241),  374. 

where  attachment  is  issued  out  of  a  justice's  court,  374. 
wTien  sheriff  to  return  warrant,  and  proceedings  thereon  (g  242),  374. 
sheriff's  fees  (g  243),  375. 

when  sheriff  entitled  to  poundage,  375. 

when  damages  assessed  by  a  sheriff's  jury,  387. 

sheriff's  jury  cannot  try  issues  of  fact,  395. 

damages  against,  for  not  returning  execution,  434. 

duty  to  find  property  on  execution  within  the  county,  445. 

execution  must  be  directed  to  coroner  when  sheriff  a  party,  447. 
execution  to  be  returnable  in  sixty  days  (g  290),  449. 

when  sheriff  bound  to  make  return,  449. 
existing  Jau^^relating  to  execution  continued  until  otherwise  provided  (g  291),  449. 

levy  of  exemption  generally,  450. 

a  levy  enures  to  the  levy  of  subsequent  executions,  450. 

when  sufficient  property  levied  on,  liability  of  officer,  450. 

cannot  be  levied  on  Sunday,  450. 

when  issued  by  an  attorney,  not  of  record,  450. 
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substituting  levied  property  for  other,  450. 
when  levy  binds  personal  property,  450. 

against  personal  property,  not  irregular  if  issued  before  judgment  dock- 
eted, 451. 
what  may  not  bo  levied  on  as  personal  property,  451. 
interest  in  pledged  property  may  be  levied  on  and  sold,  451. 
sheriff  may  take  pledged  property  into  his  possession  tc  sell,  451. 
interest  of  a  bailee  or  pledgee  may  be  levied  on  and  sold,  451. 
distinction  between  fixtures  and  chattels,  451. 
levy  and  sale  of  partnership  property,  452. 
application  of  moneys  in  sheriff's  hands,  452. 
property  must  be  in  view  of  the  sheriff,  452. 
oppressive  sale,  453. 

a  sale  may  be  set  aside  and  a  resale  ordered,  453. 
officers  of  sheriff  who  may  bid  on  sale,  453. 
sheriff's  poundage,  453. 
wilful  neglect  of  duty  by  a  sheriff,  454. 
levy  and  saU  of  real  estate,  454. 

objections  to  sale  of  real  estate,  464. 

tenancy  from  year  to  year  may  be  sold,  454. 

interest  under  a  contract  of  purchase,  454. 

notice  and  advertisement  of  sale,  454. 

a  levy  does  not  satisfy  the  judgment,  455. 

when  sale  void  and  irregular,  455. 

sale  of  interest  of  several  defendants,  455. 

a  purchaser  at  sale  for  a  valuable  consideration,  455. 

amendment,  456. 

title  of  a  purchaser  in  good  ikith  when  protected,  456. 

redemption  of  real  estate  after  sale,  467. 

a  prior  judgment  creditor  must  pay  amount  bid.  45*7. 

when  execution  creditor  not  entitled  to  redeem,  457. 

leasehold  estates,  or  terms  for  years,  457. 

manner  of  redeeming,  458. 

redemption  by  a  second  or  subsequent  creditor,  468. 

redemption  from  a  mortgage  creditor,  458. 

when  redemption  no  bar  to  an  action,  458. 

when  lands  redeemed  by  judgment  debtor  may  be  resold,  458. 

a  judgment  obtained  within  fif^en  months  a  lien,  458. 

a  deed  from  sheriff  necessary  to  vest  title,  458. 

by  whom  deed  executed-^escription  of  premises,  &c.,  459. 

possession  of  premises  by  purchaser,  460. 

when  and  how  redemption  to  be  made,  460. 

when  purchaser  of  premises  by  contract,  will  be  protected  from  sheriff's 

deed,  460. 
agreement  to  extend  time  of  redemption,  461. 
property  exempt  from  execution,  461. 
homestead  exemption,  461. 
waiver  of  exempt  property,  462. 
wearing  apparel,  462. 
vegetables  for  family  use,  462. 
exemption  a  personal  privilege,  462. 

articles  must  be  shown  affirmatively  exempt,  462.  | 

wool  or  yam,  when  exempt,  463. 
property  exempt  under  act  of  1842,  463. 
property  exempt  under  R.  S.  not  affected  by  act  of  1842,  463. 
exemption  of  a  team,  463. 
property  exempt  for  domestic's  wages,  463. 
filing  notice  under  the  homestead  exemption  act,  464. 
what  is  necessary  furniture,  464. 
property  elaimed  as  exempt  by  a  married  woman,  464. 
what  constitutes  a  householder,  465. 
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claim  of  exemption  to  gain  time  on  sale,  465. 

satisfaction  of  judgment,  465. 

when  party  may  be  compelled  to  acknowledge  satisfaction,  466. ] 

when  execution  considered  paid,  in  law,  466. 

when  payment  by  a  surety  discharges  judgment  against  debtor,  466. 

when  satisfaction  will  be  vacated  and  new  execution  ordered,  467. 

when  attorney  no  authority  to  discharge  judgment,  467. 

when  sheriff  will  be  authorized  to  sell  perishable  property,  656. 

action  against — examination  of  witnesses,  635. 
duties  of  sheriffs  and  coroners  (Ch,  12,  Tit.  12),  673. 

duty  of  sheriff  and  coroner  in  serving  or  executing  process,  and  how  enforced 
(§  419),  673. 

when  return  day  has  passed,  what  notice  necessary,  673. 

action  to  recover  possession  of  premises  under  a  sheriff's  sale,  609 

SLANDER  AND  LIBEL,  complaint  in  actions  for,  222. 

defences  in,  253. 

justification,  itc.,  in  actions  for,  264. 

irrelevant  or  redundant  matter  in  pleadings  in,  285. 
Juno  stated  in  complaint  (§  164),  296. 

explanation  of  the  meaning  of  the  words,  296. 
answer  in  such  caaes  (§  165),  297. 

justification,  297. 

mitigating  circumstances,  298. 

when  verdict  aids  defects,  299. 

SOVEREIGN  STATES,  actions  by,  proper  parties,  149,  151. 

appearance  generally  of  a  state  or  sovereign,  192. 

undertaking  by  an  agent  of  a  foreign  government,  655. 

See  Foreign  Corporations, 

See  Statutes. 

See  Laws, 
SPECIFIC  DENIAL,  when  both  general  and  specific  denials  not  allowed,  248. 

statement  of,  249. 

what  is  not  new  matter,  but  a  special  denial,  271. 

SPECIFIC  PERFORMANCE,  actions  for,  proper  parties,  152. 
service  of  process  on  all  the  parties,  159. 
where  lands  situated  out  of  the  state,  162. 

SPECIAL  PROCEEDINGS,  definition  of  (§  3),  2. 

supplementary  to  execution,  2. 

taking  lands  for  a  railroad,  2. 

opening  streets,  2. 

laying  out  highways,  3. 

relief  and  support  of  indigent  persons,  3. 

a  final  order  in,  9. 

See  Appeal. 

application  to,  N.  Y.  district  courts,  109. 

powers  of  justices  in,  N.  Y.  districts,  110. 

costs  in,  493. 
costs  on  review  of  a  decision  of  an  inferior  court  in  a  special  proceeding  (§  318), 
631. 

costs  on  appeals  from  surrogates'  decrees,  531. 

appeals  in  special  proceedings,  564. 

appraisal  of  lands  taken  for  a  railroad,  565. 

appeal  from  ao  order  directing  a  mandamus,  565. 

appealable  orders  as  settled  in  the  second  district^  565. 

See  Appeal. 

entitling  an  affidavit  in  the  county  court  in  special  proceedings,  665. 
SPECIAL  TERMS,  special  terms,  circuit  courts,  and  courts  of  oyer  and  terminer 
prescribed  (g  20),  28. 

difference  between  special  and  general  terms,  28. 

legislature  to  prescribe  powers,  28. 
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motiona  when  made  at  special  and  general  tenns,  39. 
judgment  on  report  of  referee,  29. 
deaignaUan  of  times  and  places  of  holding  courts,  how  made  (§  22),  29. 
places  of  holding  the  courts,  (g  24),  30. 
fmblicatum  of  appointments  thereof  (§  25),  30. 
when  judges  not  assigned  may  hold  the  courts  (§  26),  30. 
temporary  presiding  justice,  31. 
while  a  judge  of  the  court  of  appeals,  31. 

appointment  of  general  and  special  terms  by  superior  court  and  commoa 
pleas,  N.  Y.,  45,  46. 
hy  volum,  general  and  special  terms  held  (g  36),  45. 
judgmerUtf  when  and  how  given  (g  37),  45. 

costs  when  questions  of  law  are  reserved,  and  disposed  of  a  special  term, 
506. 
appeals  in  the  supreme  eeuri,  and  the  superior  court  and  court  of  common  pleas 
of  the  city  of  New  York,  from  a  single  judge  to  the  general  term  (^4, 
TiL  11).  661. 
appeals  from  eircuUs  and  special  terms  to  same  courts  in  general  term—security 
on  appeal  (g  348),  561. 
See  Appeal. 
See  Undertakings, 

motion  to  dismiss  appeal  must  be  made  at  special  term,  580. 
See  Motions, 
See  Orders, 

SPECIAL  VERDICT,  contents  of  on  qipeal,  9. 

when  all  the  fiuits  considered  on  special  verdict,  10. 
See  Appeal 
when  jury  may  render  either  general  or  special  verdict  (g  261),  402. 
See  VerdicL 

STARE  DECISIS^  judicial  rule  in  court  of  appeals,  17,  20. 

STATEMENTS,  what  constitutes  a  sufficient  statement  of  facts  in  a  oomplaint,  202. 

manner  of  stating  facts  in  a  complaint,  201. 

what  are  conclusions  of  law,  stated  in  a  complaint,  204. 
sfaiemicnt  of  facts  required  in  different  actions,  205. 

in  bills  of  ezdiange,  checks  and  promissory  notes,  205. 

what  counts  or  statements  considered  but  one  cause  of  action,  303. 

causes  of  action  must  be  separately  stated  and  belong  to  one  classy  303. 
aOegation  not  denied  when  to  be  deemed  true  (g  168),  305. 

what  constitutes  a  material  allegation,  305. 

confined  to  allegations  of  fact,  306. 

effect  of  not  answering,  305. 

pleadings  in  justices*  courts,  306. 

statute  of  limitations,  306. 

departure  from  the  complaint  in  the  reply,  306. 

motion  to  set  aside  judgment  by  oonfefseion,  for  want  of  sufficient  state- 
ment may  be  made  after  one  year,  607. 
stakTJMni  in  writing  and  form  thereof— confession  of  judgment  (g  383),  607. 

statements  held  sufficient,  608. 

statements  held  insufficient,  and  amendment,  609. 

verification  of  statement  by  defendant,  612. 

setting  aside  a  judgment  on  confession,  612. 
fUing  same,  and  entering  judgment  (g  384),  613. 

when  judgment  perfect^,  614. 
STATUTE  OF  LIMITATIONS,  defence  of,  in  justices*  courts,  78. 

on  justices'  judgments,  115. 
the  time  of  commencing  actions  for  the  recovery  of  real  property  (Cft. 

Tit.  2),  117. 
when  the  peopie  will  not  sue  (g  75),  118. 

what  defendant  must  show  as  against  the  people,  119. 

when  action  not  barred  by  the  statute  of  llmitatious,  119. 
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STATUTE  OP  LIMITATIONS— con«ntted. 

when  adioita  cannot  be  brought  bj  grantee  from  the  state  (§  76),  119. 

w?un  actions  by  ifie  people  or  their  grantees  to  be  brought  within  twenty  years 

(§  in  119. 

seizin  within   iwenly   years,    when   necessary,  in   action   for  real  property 

(§  '^8),  119. 
seizin  within  twenty  years,  when  necessary,  in  action  or  defence  founded  on 

title  to,  or  rents  of  real  property  (§  79),  120. 
action  must  be  commenced  within  one  year  after  entry,  or  within  twenty  years 

after  right  of  entry  (§  80),  120. 
possession  when  prMuiTiecf— occupation  deemed  under  legal  title  unless  adverse 

(§  SIX  120. 
occupation  under  written  instrument  or  judgment,    when    deemed   adverse 

{§  82X  120, 
what  constitutes   adverse  possession  under  written  instrument  or  Jud£^ent 

(§  83),  121. 
premises  actually  occupied  under  claim  of  title  deemed  to  be  held  adversely 

(§  84),  121. 
wTuzt  constitutes  adverse  possession  under  claim  of  title  not  written  (§  85),  121. 
relation  of  landlord  and  tenant  as  affecting  adverse  possession  (g  86),  122. 
right  of  possession  not  affected  by  descent  cast  (g  87),  122. 
certain  disabilitise  ejccluded  from  time  to  commence  actions  (§  88),  122. 
time  of  commencing  actions  other  than  for  the  recovery  of  real  property  ( C/u  3, 

Tit  2X  123. 
periods  of  UmitaUon  (§  89),  123. 
within  twenty  years  (§  90),  123. 

on  a  justice's  judgment  where  transcript  filed,  123. 
within  six  years  (§  91),  123. 

a  conditional  premise,  when  insufficient  to  renew  the  debt,  124. 

when  executor  may  plead  statute  of  limitations,  124. 

absence  from  the  state  considered,  124. 

as  to  liability  of  a  special  agent,  124. 

limitation  of  actions  in  equity  for  fraud,  124. 
within  three  years  (§  92),  125. 

action  against  a  sheriff,  125. 
within  two  yectrs  (§  93),  125. 
within  one  year  (§  94^  126. 
when  cause  of  action  accrued  in  an  action  upon  a  current  account  (§  95),  125. 

what  is  not  a  mutual  and  open  account,  125. 
actions  for  penalties^  dx.,  by  any  person  who  will  sua,  when  to  be  brought 

(§  96),  126. 
actions  for  relief  not  before  provided  for  (§  97),  126. 
actions  by  the  people  subject  to  the  same  limitations  (§  98),  126. 
general  provisions  as  to  the  time  of  commenciDg  actions  {Ch,  4,  Tit  2),  126. 
when  action  deemed  to  have  been  commenced  (§  99),  127. 
exception  where  defendant  is  out  of  the  state  (§  100),  127. 

successive  absences,  when  deducted,  127. 

against  joint  debtors,  128. 

to  enforce  equitable  liens,  12.^. 
exertion  as  to  persons  under  disabilities  (g  101),  128. 
provision  where  person  entitled  dies  before  the  limitation  expires  (§  102),  128. 

suits  against  administrators,  &c.,  129. 
in  suits  by  aliens,  time  of  war  to  be  deducted  (g  103),  129. 
provision  where  judgment  has  been  reversed  (§  104),  129. 
time  of  slay  of  action  by  iAj  unction  or  statutory  prohibition,  to  be  deducted 

(§  105).  129. 
disability  must  exist  when  right  of  action  accrued  (§  106),  129. 
w?iere  two  or  more  disabilities,  limitation  does  not  attach  until  all  removed 

(§  107X  129. 
this  title  not  applicable  to  bUIs,  &c,  of  corporations,  or  to  bank  notes  (g  108^  130. 
not  applicable  to  actions  against  directors  or  stockholders  of  moneyed  corpora- 

tioaa,  or  banking  associations  (§  109),  130. 
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STATUTE  OF  LIMITATIONS— con/inttof. 

acknoicUdgment  or  new  promise  must  be  in  writing  (§  110),  130. 

payment  on  a  joint  and  sereral  note,  130. 

after  di&solution  of  partnership,  130. 

when  payee  against  maker  barred,  130. 

revival  by  a  new  promise  of  a  justice's  jadgment|  130. 

when  promise  sufficient  to  revive  the  debt  130. 

a  verbal  promise  insufficient  after  Code  took  eflfect,  131. 

promise  not  sufficient  if  made  to  a  stranger,  131. 

a  conditional  promise,  131. 

against  counter  claim,  263. 

allegations  in  the  pleadings,  306. 

costs  on  defence  of  statute  of  limitations  by  exectitors,  530. 

where  defence  is  discbarge  in  bankraptcy,  or  statute  of  limitations,  exam- 
ination of  witnesses,  638. 
STATUTES,  for  injuries  causing  death  under  acts  1847-9,  219. 

for  penalties,  226. 

complaint,  in  action  by,  231. 

of  1854,  in  reference  to  verification  of  pleadings,  276. 
private  statutes,  how  pleaded  (g  163),  294. 

statute  for  an  election  of  public  officers,  294. 

contracts  void  by  our  statute,  claimed  under  valid  statute  of  another 
state,  294. 

municipal  ordinance  founded  upon  a  statute,  294. 

statute  penalties,  294. 

actions  by  a  corporation,  295. 

action  by  a  foreign  banking  company,  295. 

arrest  and  bail  in  actions  under  statutes,  331. 

difference  on  applications  for  attachments  undtr  statutes  and  the  Code, 
365,  369. 

Code  and  Revised  Statutes  alike  as  to  lien  of  judgments,  440. 
eocisting  laws  relating  to  execution  continued  untU  otherwise  provided  (§  291), 
449. 

provisions  of  the  Revised  Statutes  in  relation  to  security  for  costsi,  490. 

costs  under  act  of  1853  {Ch.  617,  §  1),  494. 

costs  under  statute  in  force  at  the  time  of  recovery,  601. 

statute  at  time  of  taxation  governs  amount  of  costs,  503. 

who  are  liable  to  imprisonment  for  costs — statutes  not  repealed,  525. 

when  statute  of  1847,  forbidding  imprisonment  for  costs,  not  applicable,  526. 

costs  in  an  action  by  or  against  a  person  expressly  authorized  by  statute 
to  sue,  526. 

on  the  subject  of  reference  and  costs,  by  and  against  executors  and  ad- 
ministrators,  529. 

provisions  under  the  Revised  Statutes  as  to  costs  against  assignee  of  cnuse 
of  action,  532. 

provisions  in  the  Revised  Statutes  in  relation  to  discovery  of  books  and 
papers,  619. 

special  statute  proceedings  not  included  in  §  401,  658. 

provisions  of  statute  in  reference  to  powers  and  duties  of  countyjudges,  662. 

legal  mode  of  computing  time,  665. 

when  Sunday  counted  in  computing  statute  time,  665. 

when  an  act  to  be  done  within  a  given  time,  666. 

time  of  commencement  of  circuits  a  part  of  tlie  public  law,  666. 
laws  of  other  states  and  governments,  bow  proved  (g  426),  675. 

how  charter  of  city  of  New- York  may  be  read  in  evidonco,  675. 

foreign  laws,  675. 

laws  to  facilitate  service  of  process  on  foreign  corporations,  678. 

proceedings  for  partition  may  be  by  Revised  Statutes  or  the  Code,  687. 

pleadings  in  partition  under  Revised  Statutes  and  the  Code,  688. 

reference  to  the  Revised  Statutes  to  determine  claims  to  real  prop- 
erty, 694. 

decisions  that  these  proceedings  must  be  had  under  the  Code,  694. 
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STA  TVTES^ontinued, 

provisions  of  Revised  SlcUutes  applicable  to  actions  for  waste  under  tbis  act 

(§  451),  694. 
rule  of  siiict  construction  of  statutes  inapplicable  to  this  act  (§  467),  706. 
statutory  provisions  ineonsistont  with  this  act  repealed  (§  468),  706. 

constraction  of  this  (468th)  section,  706. 
rules  and  practice  inconsistent  with  this  act  abrogated  (§  469),  707. 

constmction  of  this  (469th)  section,  707. 
this  act  not  to  affect  certain  proceedings  and  statutory  provisions  (§  471),  708. 

modilied  by  the  laws  of  1855,  708. 

appeals  from  surrogates'  courts,  708. 

summary  proceedings  to  recover  possession  of  land,  708. 

pleadings  in  actions  by  and  against  corporations,  709. 

pleadings  in  actions  of  ejectment,  709: 

actions  i^ainat  foreign  corporations,  709. 
certain  pari  of  Revised  and  other  statutes  not  repealed  (§  472),  709. 
this  act,  whtjn  to  take  effect  (§  473),  709. 

STAY  OP  PROCEEDINGS,  order  denying  motion  to  stay,  not  appealable  to  court 
of  appeals,  13. 

See  Appenl. 

when  any  judge  may  make  order  to  stay,  31. 

powers  of  county  judges  to  stay  proceedings,  37, 

on  motion  to  change  venue,  168. 

supplementary  to  execution,  not  affected  by  the  plaintifif  issuing  an  attach- 
ment against  defendant,  365. 

when  undertaking  on  appeal  insufficient  to  stay  proceedings,  551. 

when  appeal  not^er  se  a  stay,  551,  662. 
on  judgynentfor  moneys  security  on  appeal  to  stay  execution  (§  335),  552. 
stay  of  proceedings  upon  security  given  on  nppeal  (§  339 1,  554. 

a  stay  may  be  ordered  where  no  undertaking  has  been  filed,  555. 

a  stay  is  not  effected  unless  a  copy  of  the  undertaking  is  served  with  the 
notice  of  appeal,  555. 

See  Undertakings. 

a  stay  of  proceedings  how  obtained,  562. 

what  the  undertaking  should  provide  in  case  of  a  stay,  563. 

an  order  giving  time  to  make  a  motion,  and  staying  proceedings,  not  ap- 
pealable, 567. 

and  security  on  appeal,  572,  583,  584. 

See  Undertakings. 

on  motion  for  commission,  646.  * 

when  order  to  stay  proceedings  treated  as  a  nullity  or  not,  660. 

})0wers  of  county  judge  in  making  order  to  stay  proceedings,  661. 

staying  proceedings  on  appeal  /h)m  judgment  on  report  of  referees,  661. 

staying  proceedings  on  a  case  or  bill  of  exceptions,  661. 

STIPULATION,  as  to  change  of  venue,  170. 

power  of  the  court  of  appeals  to  enforce  stipulation  .between  parties,  550. 

STOCK,  restraining  transfer  of,  by  injunction,  353. 

STREETS,  application  to  open,  not  considered  a  special  proceeding,  2. 
jurisdiction  of  supreme  court  in  reference  to,  25. 
costs  in  matter  of  opening  streets  in  the  city  of  New-York,  494. 
an  ^der  in  proceedings  for  opening  and  extending  streets,  N.  Y.,  not  ap- 
pealable, 568. 

SUBMISSION.     See  Appeal 

submitting  a  controversy  without  action  (Ch,  1,  Tit.  12),  601. 
controversy  J  how  submitted  without  action  (§  372),  601. 

this  section  does  not  relate  to  submission  of  actions,  602. 
judgment  on,  as  in  other  cases,  but  without  costs,  prior  to  notice  of  trial 
($5  373),  602. 
costs  of  trial  allowed,  602. 
judgment  may  be  enforced  or  appealed  from  as  in  an  action  (§  374),  602. 
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BUBPCENAS,  how  issued,  N.  Y.  district  courts,  100. 

•zomin&tioQ  of  parties,  on  subpoena  duces  Ueum,  62 1. 

a  party  must  be  summoned  or  subpcenaed  and  bis  fees  paid,  629. 

SUMMARY,  application  afier  judgment — what  a  final  order,  10. 
See  Appeal^  9. 

proceedings,  restraint  of  bj  injunction,  351. 

proceedings  to  recover  possession  of  land,  exempted  from  the  Code,  703. 
See  ^ectment 
See  BecU  Property. 

SUMMONS,  commencement  of  actions  in  justices'  courts,  service,  kc^  49. 

contents  of,  in  justices'  courts,  50. 

form  of,  in  justice's  court,  51. 

need  not  correspond  with  complaint,  justice's  court,  66. 

and  other  process  in  marine  court,  how  served  and  returned,  82. 

foes  for  service  of  process  in  marine  court,  82. 

when  served  by  any  other  penion  than  the  sheri£f|  82. 

requisites  o^  in  N.  Y.  district  courts,  88. 

defects  in,  cured  by  appearance,  in  N.  Y.  district  courts,  88. 

time  for  service  of,  return  and  appearance,  in  N.  Y.  district  courts,  88. 

service  of  summons,  in  N.  Y.  district  courts,  89. 

on  election  day,  N.  Y.  district  courts,  89. 

on  a  foreign  corporation,  N.  Y.  district  courts,  89. 

on  a  lunatic,  N.  Y.  district  courts,  90. 

on  a  minor,  N.  Y.  district  courts,  90. 

how  service  made,  N.  Y.  district  courts,  90. 
'  where  served,  and  when  action  deemed  commenced,  New- York  district 

courts.  96. 
requisites  of  {%  128),  172. 

what  is  a  summons,  172. 

contents  and  service  of  summons,  172. 

appearance  when  a  waiver  of  defect  in  summons,  173. 

amendment  of  the  summons,  173. 

jurisdiction  of  superior  court,  N.  Y.,  on  service  of  summons,  174. 
notice  to  be  inserted^  in  certain  actions  (§  129),  174. 

the  summons  must  indicate  the  nature  of  the  action,  174. 

actions  which  come  within  the  first  subdivision.  175. 

actions  which  come  wiihin  the  second  subdivision,  176. 
complaini  need  not  be  served  with  summons,  &c.,  (§  130),  177. 
•  when  complaint  maybe  dismissed,  177. 

when  judgment  may  be  entered  for  want  of  answer,  178. 

when  complaint  may  be  demanded,  178. 
de/endarU  when  to  pay  costs  for  unreasonably  defending  (§  131),  178. 

fees  for  service  of  the  notice  of  object  of  action,  179. 
notice  of  pendency  of  action,  affecting  title  to  real  property  (§  132),  179. 

effect  of  filing  the  notice,  179. 

court  no  power  to  order  lis  pendens  to  be  taken  from  files,  180. 
by  whom  served  (§  133),  180. 

effect  when  made  by  a  party,  180. 

papers  served  in  the  name  of  a  stranger,  180. 
Tiow  summons  served  and  returned  (§  134^  181. 

upon  a  managing  agent,  181. 

where  causes  of  action  arise,  182.  ^ 

commencing  an  action  against  a  lunatic,  182. 

service  on  husband  and  wife,  183. 

service  on  the  wrong  person,  183. 

service  on  a  municipal  corporation,  183. 

proof  of  service  of  summons,  183. 

superior  court,  New- York,  184. 

service  of  summons  on  election  day,  &c.,  184. 
publication  when  defendant  cannot  be  found  (§  135),  184. 

this  statute  is  new  and  must  be  strictly  complied  with,  186 
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complaint  must  be  filed  before  publication  of  order,  186. 

order  may  be  made  at  chambers,  186. 

what  the  order  should  recite^  187. 

effect  of  opeuing  judgment  against  non-resident  defendant,  187. 

when  summons  and  complaint  to  be  deposited  in  post  office,  187. 

agwnst  foreign  corporations,  187. 

against  absent  or  concealed  defendants,  187. 

against  an  absent  defendant  who  has  property  in  the  state,  188.      • 
Utos  of  1853  to  facilitate  the  service  of  process,  188. 

manner  of  serring  process,  188. 

cases  to  which  the  law  of  1853  applies,  188. 
proceedings  where  part  only  of  several  defendants  served  (§  136),  189. 

service  on  joint  and  several  defendants,  189. 

where  the  summons  is  against  several,  and  complaint  against  one  only,  1 89. 
Vfhen  service  deemed  made  in  case  of  publication  (g  137),  190. 

when  time  to  answer  begins  to  run,  190. 
service  ofsuvimons^  how  proved  (g  138),  190. 

by  sheriff's  cenificate,  190. 

certificate  of  sheriff  or  an  affidavit  of  service,  not  conclusive,  190. 

affidavit  of  publication,  191. 

admission  of  service,  191. 

fees  for  service,  191. 
when  jurisdiction  of  action  acquired  (g  139),  191. 

in  case  of  an  attachment  issued  without  a  summons,  191. 

general  appearance  equivalent  to  personal  service,  191. 

when  general  appearance  not  a  waiver  of  irregularity  in  the  process,  192. 

appearance  of  a  state  or  a  sovereign,  192. 

allowance  of  provisional  remedies  by  different  courts,  192. 

when  and  how  complaint  and  summons  should  agree,  199. 

an  order  denying  motion  to  set  aside  service  of  summons  is  appealable,  565. 

issuing,  service,  and  regularity  of  process,  justices'  courts,  593. 
parties  not  summoned  in  action  on  joint  contract,  may  be  summoned  after  judg- 
ment (§  375),  603. 

this  chapter  intended  as  a  substitute  for  scire  facias^  603. 

See  Joini  Debtors. 

a  party  must  be  summoned  or  subpoenaed  and  his  fees  paid,  629. 

application  for  leave  to  am^^nd,  671. 
and  pleadings  to  be  filed  within  ten  days  after  service  (g  416),  672. 

notice  of  filing  not  necessary  to  bo  given,  672. 

when  may  be  filed  after  the  time  limited  in  the  order,  672. 
Chapter  llj  Title  12,  not  to  apply  to  service  of  summons  or  process,  or  to  papers 
to  bring  party  into  contempt  (§  418),  673. 

service  of  summons  upon  a  foreign  corporation,  677. 
SUPERIOR  COURT,  New- York,  provisions  of  g  28  applicable,  32. 
Jurisdiction  of  actions  (g  33),  41. 

jurisdiction  of  the  superior  oourt,  42. 

jurisdiction  in  actions  under  the  Code,  42. 

equity  causes  from  supreme  court,  42. 

action  for  personal  property  taken  at  sea,  43. 

criminal  offences,  43. 

decisions  of  the  supreme  court,  43. 

attachments,  43. 

jurisdiction  sought  by  fVaud,  43. 

actions  in  reference  to  land,  43. 

actions  against  joint  debtors,  43. 

jurisdiciion,  statutory,  44. 

attendance  of  witnesses  on  foreign  commission,  44. 

foreign  corporations.  44. 

equitable  powers,  44. 

questions  of  salvage,  44. 

moneyed  corporations,  44. 
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SUPERIOR  COVRT— continued. 

actions  for  partition,  44. 

jurisdiction  over  the  person,  44. 

discovery  of  books  and  papers,  45. 

in  cases  of  luqacj,  45. 

removal  of  causes  to  supreme  court,  45. 
iermi  of  the  superior  court  {^  35),  45. 
by  whtym  general  and  special  terms  held  (§  36),  45. 
^      during  vacatiun,  chambers  bj  superier  court,  where  held,  45. 
judgments,  wlien  and  how  given  (§  37^  45.  _^ 

jud'jinents  at  general  term^  how  pronounced  (§  38),  45. 
crier — hii  salai-y  (§  39),  46. 
six  justices  %\{)\A^. 

three  additional  justices  to  be  elected  (§  4}),  46. 
voted  for  by  ballot  (%  42),  46. 
diss ijkatio a  of  justices  (§43),  46. 
term  of  ojfice  and  filling  vacancies  (g  44),  47. 
powers  and  duties  and  salaries  (§  45),  47. 
how  many  justices  to  hold  terms  (§  46),  47. 
transfer  of  certain  civil  suits  (§  47),  47. 

equity  cases  defined,  47. 
jurisdiction  of  such  suits  (t^  48),  48. 
appeals  may  be  taken  to  court  of  appeals  (§  50),  48. 
section  2s  applied  (§  51),  48. 

appeals  to,  from  N.  Y.  district  courts,  109. 

jurisdiction  of,  on  service  of  summons,  174,  184. 

jurisdiction  of,  on  issuing  attachments.  363. 

when  process  considered  issued,  363. 
api^eals  in  the  supreme  courts  and  the  superior  court  and  court  of  common  pleas 
ill  the  city  of  New- York,  from  a  single  judge   to  the  general  term  {Ch,   , 
Tit.  11),  661. 
apptalsfrom  circuits  and  special  terms  to  same  courts  in  general  term — secoritj 
on  appeal  (g  348),  5G1. 

S'^e  Appeal 

power  of  the  superior  court,  N.  Y.,  to  require  the  production  of  booka^ 
papers,  Ac,  623. 

practice  in  hearing  motions.  657. 
SUPPIiEMEXTAL,  practice  when  it  becomes  necessary  to  continue  action  by  sup- 
plemental complaint,  157. 
complaint^  answer  and  reply  (§  177),  320. 

supplemental  complaint,  320. 

supplcincnt)«l  answer,  320. 
SUPPLEMKNTAllY  PROCEEDINGS,  arc  specUl  proceedings,  2. 

powers  of  county  judges  in,  37. 

proceedings,  on  a  justice's  judgment,  75. 

when  execution  issued,  not  a  waiver  of,  104. 

eleciion  of  actions  and  supplementary  proceedings,  216. 

Rtay  of  procoedingA  on,  not  affected  by  plaintifi'  issuing  attachment,  365. 
proctfAintjs suppUtinentary  to  the  execution  {Ch.  2,  Til.  9^  4^67. 
when  eX'Xution  returned  unsatisfied,  order  for  discovery  of  property  allowed. 
Also  when  judgment  debtor  refuses  to  apply  property  to  satisfy  judg- 
ment    Manner  of  proceeding  to  examme  judgment  debtor  (§  292),  468. 

jurisdiction  to  entertain  these  proceedings,  469. 

examiniition  of  the  judgment  debtor,  471. 

a  substitute  for  a  creditor's  bill,  472. 

to  what  cases  this  section  applies.  472. 

when  examination  of  debtor  may  be  applied  for,  474. 

what  judge  may  make  the  order,  475. 

requisites  of  an  affidavit  to  obtain  order,  476. 

before  whom  the  judgment  debtor  is  ordered  to  appear,  476. 

nature  of  order  and  service,  477. 

irregularity  in  order,  477. 
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effect  of  order  as  a  lien,  477. 
any  debtor  m&y  pay  execution  against  his  creditor  (g  293\  478. 

necessary  proof  to  be  made  of  the  judgment  paid  by  tlie  debtor,  478. 

judgment  in  action  of  tort,  478. 
examination  ofd^iors  of  judgment  debtor,  or  of  those  having  property  belong- 
ing to  him  (§  294),  478. 

claims  from  those  wiio  owe  the  judgment  debtor,  479. 
mtnessea  required  to  appear  and  testify  (g  295),  480. 

a  claim  by  witness  to  the  property  does  not  excuse  him  from  testifying,  480. 
compelling  party  or  witnesses  to  attend  (§  296),  480. 

power  to  punish  for  contempt,  480. 
jUidge  may  order  property  to  be  applied  on  execution  (§  297),  481. 

when  earnings  of  judgment  debtor  within  sixty  days  may  be  applied,  481. 

choses  and  rights  in  action,  481. 

property  assigned  by  judgment  debtor,  481. 

l)roperty  acquired  after  commencement  of  proceedings,  481. 

disobedience  of  order  for  payment  by  judgment  debtor,  482. 

when  and  how  order  upon  judgment  debtor  to  pay  over  granted,  482. 
judge  may  appoint  receiver^  and  prohibit  transfer,  &c.,  of  property  (§  298),  482. 

property  vests  in  receiver  without  assignment,  483. 

the  receiver  represents  the  creditors  as  well  as  the  debtor,  483. 

when  other  creditors  and  debtor  entitled  to  notice,  483. 

power  and  control  of  judge  in  these  proceedings,  483. 
proceedings  upon  claim  of  another  party  to  property,  or  on  denial  of  indebted- 
ness to  judgment  debtor  (§  299),  484. 

conflicting  claims  to  property  in  hands  of  third  persons,  484. 

when  action  must  be  brought  by  the  receiver,  485. 
reference  by  judge  (§  300),  485. 

proceedings  must  be  had  before  judge  who  appoints  referee,  486. 

delivery  of  debtor's  property,  486. 
cosif  of  proceedings  (§  301),  486. 

judge  has  control  of  the  costs,  486. 

witnesses'  fees,  487. 

application  for  costs,  487. 
diaobedience  of  order ^  how  punished  (§  302),  487. 

the  court,  as  well  aa  the  judge,  lias  power  to  punish  for  contempt,  487. 

proceedings  on  punishing  for  contempt,  487. 

an  order  in,  when  appealable,  506. 

order  by  a  county  judge  in  supplementary  [iroceedings  not  appealable,  569. 

SUPREME  COURT,  existing  statutory  provisions  as  to  terms  and  business  of  the 

courts  repealed,  and  order  of  supreme  court,  fixing  terms,  &c.,  abrogated, 

(§  n),  22. 

constitutional  organization  and  jurisdiction,  23. 
salaries  fixed,  24. 
increased,  24. 
general  powers  of  supreme  court,  24. 
powers  under  Revised  Statutes,  24. 
chancery  jurisdiction,  24. 
under  laws  of  1847,  Ac.,  24. 
vacancy  in  office — how  filled,  24. 

special  powers  and  jurisdiction  of  justices  of  supreme  court,  26. 
suits  in  equity,  civil  actions,  25. 
distinction  between  law  and  equity  not  abolished,  25. 
jurisdiction  as  to  lands  out  of  the  state,  25. 
jurisdiction  as  to  streets,  25. 
jurisdiction  of  justices  out  of  court,  26. 
concurrent  jurisdiction,  25. 
equitable  actions,  26. 
decision  of  a  jurisdictional  question,  26. 
making  orders,  26. 
to  set  aside  a  judgment,  26. 
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SUPREME  COURT— cem^inued 

to  review  ex  parte  orders,  26. 

power  to  ptiiiish  for  cootempt,  26. 

10  issue  a  commission,  26. 

to  grant  an  iuj unction,  26. 

power  to  enlarge  time  for  appealing,  26. 

circuit  courts — ^how  and  when  held,  26. 

tinM  of  holding,  part  of  the  public  law,  26. 

powers  and  jurisdiction,  27. 

courts  of  oyer  and  terminer— organization,  27. 

]X)wer  of  judge  while  in  court  of  appeals,  27. 

in  New  York,  27. 
gcMrcU  terms  prescribed  (§  18),  29. 

ill  third  district,  27. 

whun  motion  to  general  term  to  be  made,  27. 

powers  of  general  term,  27. 

general  term  is  also  an  appellate  court,  28. 
numbtr  of  judges  to  give  judgment  (§  19X  28- 
special  Umis,  circuU  courts^  and  courts  of  oyer  and  terminer  prescribed  (§  20).  S8. 

difference  between  special  and  general  terms,  28. 

legislature  to  prescribe  powers,  28. 

motions  wiien  made  at  general  and  special  terms,  29. 

judgment  on  report  of  referees,  29. 

circuit  courts,  how  and  when  held,  26. 

time  of  holding,  part  of  the  public  law,  26. 

powers  and  jurisdiction,  27. 

courts  of  oyer  and  terminer,  organization,  27. 

power  of  judge  while  in  oourt  of  appeals,  27. 

in  New  York,  27. 
circuit  courts  and  oyer  and  terminer  held  together,  (§21),  29. 

court  always  open  as  a  court  of  equity,  31. 

jurisdiction  of,  on  plea  of  title  in  justice's  court,  61. 
action  in  supreme  court,  on  answer  of  title  in  justice's  court  (§  60),  63. 

order  of  calendar  in  first  judicial'district,  398. 
appeal  to  the  supreme  court  from  an  inferior  court  (6^^  3,  TtL  11),  567. 

See  AppeaL 
appeals  in  the  supreme  court,  and  the  superior  court  and  court  of  common  pleas 
of  the  city  of  New  York,  from  a  single  judge  to  the  general  term  (Ch.  4, 
TU.  11),  661. 
appeal  from  circmts  and  special  terms  to  same  courts  in  general  term — secvity 
on  appeal  (g  348),  661. 

See  AppeaL 
the  costs  on  appeal  (§371),  600. 

See  Costs, 

who  may  issue  commission  in  supreme  court,  643. 

SURETIES.     See  Bonds. 
See  Undertakings. 
See  Arrest  and  Bail. 
See  Claim  and  Delivery. 

justification  of,  on  appeal  from  a  single  judge  to  general  term,  441. 
when  payment  by,  discharges  judgment  against  debtor,  466. 
See  Security. 
See  Undertakings. 

SURPLUS  MONEYS,  liens  upon,  440. 
See  Mortgage  Foreclosure. 

SURROGATE,  decree  of,  when  iSnal,  9. 
See  Appeal. 

title  of  county  judge  when  acting  as  surrogate,  36. 
See  County  Courts. 

costs  on  appeal  from  surrogate  appointing  administrators,  530. 
when  surrogate  to  select  roferees,  630. 
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costs  on  appeal  from  surrogate's  decrees,  531,  599. 

application  to  dismiss  an  appeal  from  an  order  of  surrogate,  638. 

when  appeal  lies  from  a  surrogate's  decree,  546,  560. 

application  for  taxation  of  costs  on  appeal  from  a  surrogate's  order,  654. 

action  to  recover  possession  of  lands  by  purchaser  under  order  of  sale 
from  surrogate,  701.  " 

appeals  from  surrogates'  courts  not  affected  by  the  Code,  108. 
SURVIYE,  causes  of  actions  which  survive  and  continue,  154. 

judgment  in  favor  of  surviving  plaintifl's,  when  irregular,  155. 

when  action  may  be  continued  in  favor  of  surviving  plaintiffs,  155. 

a  motion  to  continue  an  action  which  survives,  does  not  involve  the 
merits,  156. 

proceeding^  where  cause  of  action  does  not  surviyo,  157. 

See  Abatement 

costs  in  action  against  representatives  and  survivor — joint  debtors,  498. 

an  order  in  an  action  continued  under  §  121  is  appealable,  565. 

Taxation^  statute  at  the  time  of  taxation  governs  the  costs,  501,  503. 
charge  afler  notice  of  trial,  taxable  but  once,  504. 
See  Costs, 

notice  of,  when  necessary,  516. 
what  is  a  sufficient  notice  of,  516. 
omitting  notice,  effect  of,  517. 
clerk  can  only  adjust  in  cases  of  final  judgment,  517. 
by  judge  at  chambers,  520. 
review  of  ac^ustment,  520. 

application  for  taxation  of  costs  on  appeal  from  a  surrogate's  decree,  654. 
TAX,  injunction  to  restrain  imposition  of,  351. 
TENANT,  tenancy  from  year  to  year  may  be  sold  on  execution,  454. 

leasehold  estates,  or  terms  for  years,  interest  in,  not  entitled  to  redeem,  457. 
proceedings  against  joint  debtors,  heirs,  devisees,  legatees  and  tenants  holding 

under  a  judgment  debtor  (Ch.  2,  Tit.  12),  612. 
"parties  not  summoned  in  action  on  joint  contract,  may  be  summoned  after  judg- 
ment (§  375),  603. 
this  chapter  intended  as  a  substitute  for  scire  faciaSy  603. 
if  judgment  debtor  die^  his  representatives  may  be  summoned  (§  376),  603. 
proceedings  under  this  chapter  not  to  be  treated  aa  an  action,  604. 
act  of  1850,  605. 
form  of  summons  (§  377),  605. 

to  be  accompanied  by  affidavit  of  amount  doe  (§  378),  605. 
party  summoned  may  answer  and  defend  (§  379),  605. 
subsequent  pleadings  and  proceedings  same  as  in  an  action  (§  380),  606. 
answer  and  reply  to  be  verified  as  in  an  action  (§  381),  606. 
value  of  an  inchoate  tenancy  by  the  curtesy,  692. 
See  Partition, 
TENDER,  defence  of,  255. 

costs  in  case  of  tender  after  retainer  and  before  service  of  process,  535. 
costs  in  case  of  tender  after  suit  brought,  535. 
can  a  tender  be  made  except  in  the  form  of  an  off'er?  617. 
costs  after  offer  or  tender,  618. 
TERMS,  and  costs  on  amendments,  318. 
See  Amendments, 

on  condition  of  payment  of  costs,  511. 
TERMS  OF  COURT,  terms  of  court  of  appeals,  20. 
gen/sral  terms  (supreme  court)  prescribed  (g  18),  27. 
in  third  district,  27. 

when  motion  to  general  term  to  be  made,  27. 
powers  of  g^nerad  term,  27. 
'general  term  is  also  an  appellate  court,  28. 
number  of  judges  to  give  judgment  (§  19),  28. 
special  termSf  circuit  courts,  and  courts  of  oyer  and  terminer  prescribed  (§  20),  23. 
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TERMS  OF  COURT— <»n<inii«i 

difference  between  special  and  general  terms,  28. 

legislature  to  prescribe  powers,  28. 

motions  when  made  at  general  and  special  terms,  29. 

judgment  on  report  of  referees,  29. 
circuit  ecurU  and  oyer  and  terminer  held  together  (§21,)  29. 

duigfuUion  of  times  and  placed  ^f  holding  courts,  bow  made  (§  22\  29.  j 

txtraordinaryt  general  and  special  terms,  and  oyer  and  terminer,  bow  appoint- 
ed (§  23),  29. 

provision  where  terms,  &c.,  likely  to  fail,  30. 

provision  where  justice  disqualified,  30. 
places  of  holding  the  courts  (§  24),  30. 
jmbliccUion  of  appoiutments  tliereof  (§  25),  30. 
when  judges  not  assigned  may  liold  tlie  courts  (§  26),  30. 

temporary  presiding  justice,  31. 

while  a  judge  of  the  court  of  appeals,  31. 
roomsjfud^  <C;c,  how  fumisited  (§  28),  32. 

applicable  to  the  superior  court,  32. 

applicable  to  the  common  picas  and  marine  court,  32. 

district  courts,  33. 

what  expenses  a  proper  county  charge,  33. 

general  terms  county  courts,  where  held,  40. 

appointment  of  general  and  special  terms  by  superior  court  and  common 
pleas,  N.  Y.,  45,  46,  47. 

N.  Y.  district  courts  where  and  when  held,  84. 
TESTIMONY,  effect  of  conditional  testimony  N.  Y.  district  courts,  100. 

discretion  to  be  exercised  by  courts  in  giving  credit  to  testunony  of  a 
party,  626. 

to  perpetuate,  626. 
of  party  may  be  rebutted  (g  393),  629. 
effect  of  refusal  to  testify  (§  394),  G29. 

a  party  must  be  summoned  or  subpoenaed  and  his  fees  paid,  629. 
testimony  by  a  party  not  responsive  to  the  inquiries,  may  be  rebutted  by  tLe 
oath  of  the  party  calling  ))im  (§  395),  629. 

when  new  matter  called  out  by  tlie  court,  630. 

when  testimony  does  not  amount  to  new  matter,  630. 

when  testimony  amounts  to  new  matter,  630. 
persons  for  whom  action  is  brought,  or  defended,  may  be  examined  (§  396),  630. 
examination  of  co-plaintiff  or  co-defondant  (§  397),  630. 

action  for  a  joint  assault,  630. 

action  against  two  or  more  for  wrongfully  detaining  personal  property.  631. 

judgment  by  default  against  one  of  two  defendants  in  trover,  plaintiff  may 
call  such  defendant  as  a  witness,  631. 

action  against  a  municipal  corporation,  631. 

when  one  of  two  defendants,  sued  jointly,  may  be  a  witness  for  his  oo- 
dcfendant,  631. 

action  against  two  joint  makers  and  two  joint  indorsers,  632. 

where  plaintiff  has  callod  defendant  as  a  witness,  when  plaintiff  may  re- 
spond, 633. 

See  WitTissses, — See  Parties, 
taking  eondiiionaUy  the  testimony  of  witnesses  within  the  state,  649. 

when  deposition  may  bo  taken,  649. 

affidavit  and  its  contents,  649. 

order  for  examination,  649. 

when  application  to  be  dismissed,  660. 

deposition,  660. 

to  be  signed  and  filed,  650. 

when  to  be  read  in  evidence,  660. 

how  prevented,  650. 

effect  of  deposition,  650. 

compelling  witnesses  to  attend,  660. 

depositions  de  bene  esse  may  be  taken  at  any  8tag«  of  the  catue,  660. 
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partj  waives  objection  to  short  notice  by  appearance,  651. 
in  criminal  cases,  661. 

objections  to  reading  doposiiions  on  the  trial,  661. 
proof  of  the  non-residence  of  witnesses,  662. 
testimony  on  interrogatories,  by  agreement  in  writing,  652. 
TIME,  for  service,  return  and  appearance  of  summons,  in  N.  T.  district  courts,  83. 
computation  ot,  in  N.  Y.  district  courts,  88. 
when  pieadiogs  to  take  place,  in  N.  Y.  district  courts,  96. 
of  (he  time  of  commencing  civil  actions  in  general  (Ch,  1,  tit  2.  §  74),  117. 
tiu  time  of  commencing  actions  for  the   recovery  of  real  property  ( Ch,  2, 

m.  2),  118. 
of  commencing  actions  other  than  for  the  recovery  of  real  property  {Ch.  3, 

Tit  2),  123. 
general  provisions  as  to  the  time  of  commencing  actions  {Ch,  4,  Tit.  2),  126. 
when  time  to  answer  begins  to  run,  190. 
of  performance  of  contract,  complaint  in,  234. 
extending  time  to  demur,  236. 
ai  what  time  injunction  may  be  granted  (§  220),  356. 
computation  of,  397. 

mistake  in  the  day,  when  disregarded,  397. 
for  service  of  complaint  after  demand,  431. 
execution  within  five  years,  of  course,  as  prescribed  by  this  title  (§  283),  441. 

may  be  issued  immediately  on  entry  of  judgment,  and  within  five  years,  441. 
after  five  yearsj  execution  to  be  issued  only  by  leave  of  the  court  (§  284  ,  443. 
where  execution  has  been  issued  within  five  years,  no  order  after  five 

years  necessary,  443. 
claim  of  exemption  of  property  to  gain  time  on  sale,  465. 
return  to  appeal  when  not  made  strictly  in  time,  541. 
certain  appeals  to  be  within  two  years  (§  331),  643. 

power  of  the  court  as  to  the  extension  of  time  to  appeal,  543. 
when  amendment  allowed,  544. 

judgment  must  be  entered  before  appeal  can  be  taken,  544. 
appellant  may  coerce  judgment  roll  to  be  filed,  544. 
other  appeals  within  thirty  days  (§  332),  544. 

time  to  appeal  under  this  section  continues  without  limit  until  the  written 

notice  of  the  judgment  or  order  is  served,  644< 
order  must  be  entered  and  motion  papers  filed,  545. 
service  of  notice  of  justification  of  sureties  by  mail,  must  be  ten  days,  566. 
exception  to  sureties  may  be  made  within  ten  days  after  undertaking 

filed,  556. 
undertaking  must  be  filed  and  served  with  the  notice  of  appeal,  not  after- 
wards, 557. 
an  order  giving  time  to  make  a  motion,  and  staying  proceedings,  not  ap- 
pealable, 667. 
extension  of  time  to  give  a  new  undertaking,  584. 
when  notice  is  necessary,  it  must  be  eight  days  before  hearing  (g  402),  662. 
can  any  judge  at  chambers  prescribe  a  shorter  time  ?  662. 
powers  of  county  judge  granting  order  extending  time  to  answer,  663. 
enUjorging  time  for  proceedings  in  an  action  (§  405),  663. 

allowing  an  order  enlarging  time  to  make  a  case  or  bill  of  exceptions,  664. 
campfUation  of{GK  10,  Tit  12),  665. 
timej  how  computed  (g  407),  665. 

legal  mode  of  computing  time,  665. 
when  Sunday  counted,  in  computing  statute  time,  665. 
when  an  act  to  be  done  within  a  given  time,  666. 
time  of  commencement  of  circuits  a  part  of  the  public  law,  666. 
double  time  when  service  by  mail  (§  412),  670. 

double  time  applicable  to  notices  of  appeal,  670. 
eigJU  day^  noUce  of  motion,  Ac,  before  court  or  judge  when  personally  served 
(§  413),  670. 
See  Service, 

68 
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for  publicaium  of  notices,  Low  computed  (§  425),  675. 

legal  notice,  675. 
this  act  (Code),  when  to  take  effect  (§  473),  709. 

TITLE,  jurisdiction  of  county  courts,  on  plea  of,  in  justices'  courts,  3S. 

jurisdiction  of  county  courts  as  to  lands  for  a  railroad,  39. 
answer  of  iiile  to  real  property — ^in  justices'  courts  (§  65),  59. 

possession  not  title,  59. 

consent  cannot  give  jorisdiction,  60. 

right  of  way,  60. 

license,  60. 

when  title  not  pleaded,  60. 

Indian  title,  61. 

amendment  so  as  to  show  title,  61. 

jurisdiction  of  supreme  court  on  plea  of  title,  61. 

evidence  of  title,  on  appeal,  61. 

identity  of  the  suits  in  justice's  and  supreme  court,  61. 

former  action  of  waste,  61. 
wfien  action  discontinued — costs  (§  57),  61. 

costs  on  reversal,  62. 
jurisdiction  if  undertaking  be  not  given  (§  58),  63. 
whenMction  to  be  dismissed  (§  59),  63. 

aismissal  where  title  interposed,  63. 
action  in  county  court  (g  60),  63. 

reference  to  the  suit  before  the  justice,  63. 

reply  in  supreme  court,  63. 

identity  of  answer,  64. 

amendment  of  answer,  64. 
judgment  in  supreme  court — costs  (§  61X  64. 
where  several  causes  of  action,  title  as  to  one  (§  62),  64. 

of  cause,  in  reference  to  naming  the  court,  196. 

of  cause,  in  reference  to  naming  the  county,  196. 

of  cause,  in  reference  to  naming  the  pturties,  196. 
in  actions  to  recover  property  distrained  for  damage,  answer  need  not  set  forth 
title  (§  166),  299. 

of  a  purchaser  in  good  faith  under  an  execution,  when  protected,  456. 

a  deed  from  sheriff  necessary  to  vest  title,  458. 

when  purchaser  of  premises  by  contract  will  be  protected  firom  sherifTs 
deed,  460. 

to  real  estate  by  the  pleadings,  justices'  courts,  596. 

See  Partition, 

when  parol  agreement  does  not  affect  title  to  lands,  700. 

See  Heal  Property. 
TOLL  GATES,  jurisdiction  of  county  courts  in  reference  to,  39. 

TORT,  election  of  actions,  tort  or  contract,  194. 
See  Complaint, 

counter  claim,  in  an  action  for  tort,  261. 
causl6  of  action  in  tort  and  contract  may  be  united,  283. 
costs  where  one  defendant  acquitted  in  action  of  tort,. 491. 
costs  in  action  for  tort  where  verdict  in  favor  of  some  and  against  other 

defendants,  499. 
costs  against  legal  representatives  in  action  of  torty  527. 

TRADE,  restraint  ofj  by  injunction,  362. 

marks,  restraint  of,  by  injunction,  353. 

TRANSCRIPTS,  docketing  justices' judgments  and  transcripts  (§  63),  65. 
furnishing  of,  in  N.  Y.  district  courts,  104. 
justices  of  the  peace  bound  to  give,  111. 
may  be  given  when  justice  out  of  office,  112. 
when  filed,  justice  ousted  of  jurisdiction,  112. 
need  not  show  jurisdiction,  112. 
when  may  be  filed  nunc  pro  iunc^  112. 
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TRIALS,  jurisdiction  of  county  courta  in  reference  to  trials  and  judgments,  39. 

when  defective  complaint  in  justice's  court,  cured  by  trial  and  proof,  69. 

recalling  witnesses  on  a  trial  in  justices'  courts,  76. 

See  "  lYials  avid  MiKellaneoiu  proceedings^"  72. 

adjournment  of,  in  N.  Y.  district  courts,  96. 

when  jury  trial  demanded,  in  N.  Y.  district  courts,  100. 

mode  of  conducting  trial,  N.  Y.  district  courts,  101. 

by  the  court  without  a  jury,  N.  Y.  district  courts,  103 
feigmd  issues  abolished^  and  order  for  trial  substituted  (§  72),  116. 

when  notice  of  motion  for  a  feigned  issue  insufficient,  116. 

in  an  action  for  divorce,  117. 
of  Vie  place  of  tt-ialoT  civil  actions  {I%i.  4),  161. 

certain  actions  to  bo  tried  where  the  subject  or  some  part  thereof  is  situated 
(§  123),  161. 

action  affecting  title  to  lands — ^motion  to  change,  matter  of  right,  162. 

where  lands  situate  out  of  the  state,  162. 

where  action  is  to  declare  oonveyance  of  land  held  fraudulent,  162. 

action  for  mortgage  foreclosure,  162. 
other  actions,  where  the  cause  or  some  part  thereof  arose  (§  124),  162. 

action  against  a  public  officer,  162. 

actions  by  attorney-general — place  of  trial,  163. 

discretion  of  judge  on  the  trial,  as  to  immaterial  variances,  308. 

See  Variances. 

See  Amendments, 
of  the  trial  and  judgment  in  civil  actions  {Tit  8,  C?l  1\  383. 
judgment,  what  (§  245),  383. 
judgment  on  failure  of  defendant  to  answer  (§  246).  383. 

insufficient  answer  to  authorize  judgment,  385. 

failure  to  answer  or  demur,  385. 

judgment  against  one  of  several  defendants  and  joint  defendants,  385. 

where  application  for  judgment  is  to  be  made,  and  when  notice  is  to  be 
given,  386. 

proof  of  demand  and  clerk's  report  of  damages,  387. 

when  damages  assessed  by  a  slierifif's  jury,  387. 

proof  of  claim,  where  service  by  publication,  387. 
judgment  on  frivolous  demurrer^  answer,  or  reply  (§  247),  388. 

powers  of  a  judge  at  chambers  to  allow  conditional  order,  388. 

what  is  a  frivolous  pleading,  388. 

difference  between  a  sham  and  fVivolous  pleading,  389. 

effect  of  verification,  390. 

when  answer  deemed  frivolous,  391. 

when  answer  considered  not  frivolous,  391. 

when  demurrer  deemed  frivolous,  392. 

when  demurrer  deemed  not  to  be  frivolous,  392. 

entry  of  judgment  and  appeal  therefrom,  392. 
issuM  and  the  mode  of  trial  (Ch,  2,  TiL  8),  393. 
the  different  kinds  of  issues  (g  248),  393. 
issue  of  law  {%  249),  393. 
issue  of  fact  (§  250),  393. 

when  issues  arise  upon  the  pleadings,  393. 
onissuMofbpih  law  andfaci^  the  issue  of  law  to  bo  first  tried  (§  251),  394. 

both  issues  must  be  disposed  of  before  judgment,  394. 
trial  defined  {%2h^),Z9^ 

what  is  a  trial  of  an  issue  of  law,  394. 

dismissal  of  complaint  a  trial,  394. 

where  issue  of  law  may  be  tried,  394. 

when  ready  for  trial,  394. 
issues  of  fact  to  be  tried  by  jury  unless  waived,  or  reference  ordered  (§  253),  394. 

sheriff's  jury  cannot  try  issues  offset,  395. 

trial  of  a  transferred  chancery  suit,  395. 

trial  by  the  court,  395. 

trial  by  jury,  395. 
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diflmissal  of  complaiiit,  395. 

in  an  action  for  divorce,  395. 
other  issues  to  be  tried  bj  the  court  (§  254),  395. 

power  of  the  court  to  direct  how  issues  to  be  tried,  395. 
qU  issues  to  be  tried  before  a  single  judgre  (§  255),  396. 
eHKer  party  maj  give  notice  of  trial  (§  256),  396. 

on  giving  notice  to  general  term,  396. 

computation  of  time,  397. 

court  of  appeals,  397. 

mistake  in  the  day,  when  disregarded,  397. 

dismissal  of  complaint,  397. 
order  of  disposing  of  issues  on  the  calendar  (§  257),  397. 

inqncstft,  397. 

actions  by  the  people,  when  to  have  preference,  397. 

order  in  first  judicial  district,  398. 
hyjury  {Ch.  3,  TiL  8),  898. 
notice  of  trials — separate  trials  (§  258),  398. 

inquests,  399. 

affidavit  of  merits,  399. 

when  made  by  attorney  or  agent,  399. 

on  a  motion  to  change  the  venae,  400. 

when  inquest  regular,  400. 

when  plaintiff,  on  inquest,  required  to  admit  set-off^  400. 

when  plaintiff  not  allowed  to  sever,  400. 

judge  may  render  judgment  at  circuit,  401. 

objections  to  impanneling  jury,  401. 

when  action  in  readiness  for  trial  against  several  d^efendants,  401. 

rejection  of  evidence,  401. 

reviewing  trial  by  a  judge,  402. 
plaintiff  to  furnish  court  with  copy  of  summons,  pleadings,  Ac  (§  259),  403. 
general  and  special  verdicts  defined  (§  260),  402. 

special  verdict,  402. 

general  verdict,  402. 
verdict  in  action  for  recovery  of  property  or  money  (§  261),  402. 

possession  of  personal  property,  403. 

amendment  of  verdict,  403. 

allowance  of  interest,  404. 

interest  on  legacies,  404. 

as  to  double  or  treble  damages  under  a  statute,  404. 

as  to  severance  of  damages,  404. 
on  special  finding  with  general  verdict,  the  former  to  control  (§  262),  404. 
in  actions  for  recovery  of  money  only,  jury  to  assess  damages  (^  263),  404. 
entry  of  verdict  (§  264),  405. 

exceptions  after  judgment,  406. 

exceptions  must  be  se(>arately  stated,  405. 
judgment,  when  to  be  entered  (§  265),  406. 

modes  of  proceeding  to  review  a  trial  by  jury,  the  court,  and  by  referees, 
406. 

cases  in  which  causes  tried  by  a  juiy  may  be  taken  to  general  term,  in 
first  instance,  407. 

verdict  subject  to  the  opinion  of  the  court,  408. 

when  judgment  appealed  from,  order  on  motion  for  new  trial  not  affected, 
408. 

reversal  of  judgment  for  mis-trial,  408. 

when  court  of  appeals  should  render  final  judgment,  409. 
hy  (he  court  (Ch,  4,  Tit  8),  409. 
trial  hyjury^  how  waived  (§  266),  409. 

jury  may  be  waived  on  an  inquest,  409. 
on  trial  by  the  couri^  judgment  to  be  given  in  twenty  days  (§  267),  409. 

this  statute  is  directory,  409. 

finding  of  the  judge  treated  as  the  verdict  of  a  juxy,  410. 
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trial  of  question  of  fact  by  the  court,  judgment  may  be  entered  Imme- 
dialely,  410. 

when  uncertain,  what  facts  should  be  deemed  established,  410. 
txceptionSy  how  and  when  taken  (§  268),  410. 

when  to  obtain  a,  review,  an  appeal  must  be  had  under  section  348,  411. 

judge  has  no  power  to  suspend  entry  of  judgment,  411. 

in  reference  to  exceptions  on  the  trial  and  report  of  referees,  411. 

what  is  necessary  for  the  purpose  of  reviewing  a  judgment,  where  trial  is 
had  by  the  court  without  a  jury,  412. 

what  id  necessary  for  the  purpose  of  reviewing  a  judgment  altered  upon 
the  report  of  referees,  412. 

to  authorize  a  review  in  court  of  appeals^  must  be  actual  determination  by 
general  term,  413. 
proceedings  upon  judurment  on  issue  of  law  (§  269),  413. 
l/y  referees  (Ch.  5,  Tit.  8),  414. 
€Ul  issues  referable  by  consent  (§  2*70),  414.   - 

powers  of  referees,  414. 
wTien  re/ere7ice  may  be  compulsorily  ordered  (§  271),  411. 
^  when  reference  may,  and  may  not  be  ordered,  415. 

regularity  of  reference,  416. 

motion  for  a  reference,  417. 
report  to  stand  as  decision  of  the  court  (§  272^  417. 

proceedings  at  reference,  418. 

report  of  referees,  420. 

review  of  proceedings  and  reports  of  referees,  421. 

entTy  of  judgment,  423. 

hearing,  before  same  or  a  new  referee,  423. 

appeals  to  the  general  term,  424. 

appeals  to  court  of  appeals,  426. 

fees  of  referees,  426. 
referees^  how  chosen  (§  273),  427. 

dismissing  complaint  for  not  proceeding  to  trial,  431. 

when  judge  at  the  trial  must  direct  the  proper  judgment,  437. 

charge  for  costs  after  notice  of  trial  taxable  but  once,  604. 

when  subsequent  proceedings  before  trial  allowed,  605. 

costs  on  motion  for  new  trial,  605. 

on  trials  of  issues  of  law,  506. 

costs  when  questions  of  law  ar#  resenred  and  disposed  of  at  special 
term,  506. 

costs  where  juror  withdrawn,  and  complaint  amended,  506. 

motion  for  new  trial  on  exceptions  before  judgment,  506. 

argument  of  a  motion  for  a  new  trial  on  a  case,  606. 

verdict  subject  to  opinion  at  general  term,  507.       ^ 

where  adverse  parties  appear  by  different  attomesrs,  507. 

on  dismissing  eomplaint,  plaintiff  failing  to  proceed,  608. 

assessment  of  damages  by  a  sheriff's  jury  not  a  trial,  503. 

trial  fee  when  allowed,  509. 

on  obtaining  a  new  trial,  509, 

allowance  of  term  fee,  510. 

on  condition  of  payment  of  costs,  511. 
costs  on  postponement  of  trial  (§  314),  523. 

costs  recoverable  on  postponement,  523. 

improper  refusal  to  grant  a  new  trial,  when  appealable,  546: 

when  appeal  lies  on  exception  to  conclusion  of  judge  on  the  trial,  646. 

appeal  does  not  He  to  a  general  exception  to  judge's  charge,  546. 

review  of  a  cause  tried  by  tlie  oourt  alone,  547. 

when  order  for  new  trial  tn  ejectment  under  the  statute,  not  appealable,  649. 

final  decision  of  a  trial  by  the  courti  except  ordering  a  reference,  not  ap- 
pealable, 568. 

order  granting  a  new  trial  and  assessment  nnder  plank  road  act,  not  ap- 
peokblc,  669, 
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costs  of  trial  allowed  in  controvorsy  submitted  without  actioUf  602. 
See  Compromise, 

officers  of  corporations  not  bound  to  produce  books,  Ac,  on  the  trial,  €24 
when  the  discovery  will  be  required  by  the  testimony  of  witnesses  on  the 

trial,  624. 
examination  of  adverse  parties  in  civil  suits  on  a  second  trial,  628. 
examination  of  parties  allowed  before  trial — proceedings  therefor  (§  39 IX  62S. 
examination  may  be  coDditioDally,  after  issue  joined,  628. 
the  party  has  no  election  to  be  examined  at  instead  of  before  the  trial,  629. 
See  Witnesses. 
See  TesUtnony. 

service  of  notice  of  trial,  671. 

of  issues  of  fact  in  existing  suits,  before  the  Code,  704. 
TRUSTEES,  in  an  action  against,  party  in  interest,  133'. 

executor  or  trustee  may  sue  without  the  persons  beneficially  interested 

(§  113),  138. 
factor  or  mercantile  agent,  when  trustee  of  an  express  trust,  138. 
after  judgment,  defendant  not  allowed  to  open  it,  to  set  up  defence  of  real 

party  in  interest,  138. 
where  grant  is  made  to  one  person,  and  consideration  paid  by  another,  139. 
when  the  people  are  trustees  of  an  express  trust,  139. 
assignee  in  trust  to  pay  certain  creditors  of  assignor,  may  sue  in  his  own 

name,  139. 
on  trustee  taking  secfurity  for  trust  funds,  where  security  vests,  139. 
an  administration  bond,  139. 

when  executor  or  admUiistrator  may  sue  in  their  own  names,  or  officially,  1 39. 
in  actions  by  and  against  public  officers  and  corporaUons,  140. 
when  suit  may  be  brought  by  public  auctioneer,  141. 
when  committee  of  a  lunatic  may  sue  in  his  own  name,  141. 
actions  respecting  the  person  and  property  of  a  lunatic  should  be  brought 

in  his  own  name,  141. 
when  committee  of  an  habitual  drunkard  may  sue  in  his  own  name,  141. 
limited  partners  or  partnerships,  142. 
actioDS  against  stockholders  and  shareholders  of  dissolved  corporations  for 

manufacturing  purposes,  142. 
actions  for  causing  death,  underacts  of  1847  and  1849,  142. 
costs  in  an  action  by  or  against  an  executor  or  administrator,  trustee  of  an  expr^s 

trust,  or  a  person  expressly  authorized  by  statute  to  sue  (§  317),  526. 
security  in  the  discretion  of  the  court,  526. 
when  plaintiff  a  receiver  not  liable  for  costs,  626. 
when  coses  may  be  recovered  of  the  estate  of  a  deceased  defendant,  527. 
action  by  a  general  assignee  for  benefit  of  creditors,  527. 
motion  for  cpsts  against  execators,  before  whom  made,  627. 
costs  against  legal  representative  in  action  of  tort,  627. 
costs  on  the  ground  of  a  refusal  to  refer,  and  on  a  reference,  627. 
powers  of  referee  to  decide  questions  of  costs,  528. 
when  extra  costs  will  be  allowed  against  executors,  528. 
statute  on  the  subject  of  reference  and  costs,  529. 
when  duty  of  administrator,  Ac,  to  defend,  529. 
costs  on  appeal  from  surrogate  appointing  administrators,  530. 
charging  costs  against  one  of  two  executors,  530. 
on  defence  of  statute  of  limit^tious  by  executors,  530. 
w^hAi  surrogate  to  select  referees,  530. 
where  defendant  dies  pendente  lite^  and  action  continued,  531. 
division  of  executors*  and  administrators'  commissions  between  them- 
selves, 531. 

Use  and  occupation,  complaint  in  actions  for,  230. 

TJNDEUTAKINGS,  to  be  given  on  answer  of  title  in  justice^s  court  (§  56),  61. 
when  literal  compliance  with  undertaking  waived,  62. 
when  justice  shown  to  be  ousted  of  jurisdiction,  62. 
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action  upon  undertaking,  62. 

by  non-resident  plaintiffs,  in  N.  Y.  district  courts,  9C. 

what  security  required,  N.  Y.  district  courts,  96. 

amendment  of,  313. 
by  plaintiff  hefbre  order  for  arrest,  (§  182),  331. 

execution  of,  331. 
baa,  how  given  (§  187),  332. 
turrender  of  defendant  (§§  188,  189),  332. 

liability  of  suretiesJlsSS. 

when  excepted  bail  may  surrender,  333. 
hail^  how  proceeded  against  (§  190),  333. 
haU^  how  exonerated  (§  191),  333. 

discretion  of  court  to  exonerate  after  twenty  days,  334. 
ddivey-y  of  undertaking  to  plaintiff  and  its  acceptance  or  rejection  by  him 

(§  192)  334. 
notice  of  justification.    New  undertaking  if  other  bail  (§  193),  334. 
qualification  of  baa  (§  194),  334. 

an  attorney  is  disqualified  fVom  becoming  bail,  334. 
justificaiionofhail(%  195),  335. 

where  to  justify,  335. 
aXlowance  of  hail  (§  196),  335. 

where  one  surety  becomes  insolvent,  335. 
deposit  of  money  with  sheriff  (§  197),  335. 
payment  of  money  into  court  by  sheriff  (§  198),  335. 
substituting  hail  for  deposit  (§  199^,  335. 
money  deposited,  how  applied  or  disposed  of  (§  200),  336. 
sheriff  when  liable  as  bail;  and  his  discharge  from  liability  (§  201),  336. 

where  sheriff  becomes  liable,  336. 
proceedings  on  judgment  against  sheriff  (§  202),  336. 
bail  liable  to  sheriff  (§  203),  337. 

See  Arrest  and  BaiL 
en  the  part  of  the  plaintiff,  and  justification  in  actions  of  claim  and  delivery 
(§  209),  343. 

analogous  to  a  former  replevin  bond,  343. 
exception  to  sureties,  and  proceedings  thereon,  or  on  failure  to  except  {§  210),  343. 
defendant  when  entitled  to  redelivery  (§  2 1 1),  344. 

no  further  change  contemplated,  344. 

defendant  must  claim  within  three  days,  344. 
justification  of  defendants  sureties  (§  212),  344. 

how  and  in  what  manner  sureties  to  justify,  345. 
qualification  and  justification  of  sureties  (§  213),  345. 
property,  how  taken  when  concealed  in  building  or  inclosure  (§  214),  345. 
property,  how  kept  (§  215),  345. 
daim  of  property  by  third  person  (§  216),  345. 
notice  and  affidavit,  when  and  where  to  be  filed  (§  217\  346. 
security  upon  iry'ttnc/ton^-damages — how  ascertained  (§  222),  356. 

the  Revised  Statutes  prescribing  security  is  still  in  force,  357. 

requisites  of  undertaking,  357. 

ascertaining  damages  on  undertaking,  357. 
security  upon  injunction  to  suspend  business  of  corporation  (§  224),  359. 

this  section  applies  to  injunction  orders,  360. 

where  one  surety  has  become  insolvent,  360. 
an  obtaining  warrant  of  attachment  (§  230),  367. 

under  act  to  abolish  imprisonment  for  debt,  367. 

against  joint  debtors,  one  only  son-resident,  367. 

condition  of  bond,  368. 
when  action  to  recover  notes,  Ac,  of  defendant  may  be  prosecuted  by  plaintiff 

in  the  action  in  which  the  attachment  issued  (§  238),  373. 
bond  to  sheriff  on  attachment,  how  disposed  of  on  judgment  for  defendant 

(§  239),  373. 
undertakiTig  on  the  part  of  defendant  (§  241),  374. 
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where  attachment  is  issued  out  of  a  justice^s  court,  3*74. 

where  undertaking  omitted  to  be  served  with  the  notice  of  appeal,  540. 
on  any  appeal  security  must  be  given  to  pay  costs  and  damages,  not  exceeding 
$250,  or  deposit  made,  unless  waived  (g  334),  550. 

appeal  from  single  judge  to  general  term,  551. 

undertaking  limited  to  affirmance  of  the  judgment,  551. 

solvency  of  sureties,  551. 

when  insufficient  to  stay  proceedings,  551. 
•     when  appeal  not  per  se  a  stay,  551. 

when  the  lien  of  judgment  appealed  from  ndl  divested,  551. 

when  a  subsequent  judgment  does  not  merge  a  former  judgment,  551. 
on  Judgment  for  money,  security  to  stay  execution  (§  335),  552. 

undertaklog  where  different  amounts  recovered,  included  in  one  record, 
552. 

undertaking  must  agree  to  pay  costs  as  well  as  damages,  552. 
if  judgment  be  to  deliver  Sxumenis,  they  must  be  deposited  (§  336),  552. 
if  to  ezentie  conveyance,  it  must  be  executed  and  deposited  (^  337),  552. 
security  where  judgm/eni  is  to  deliver  property,  for  a  sale  of  mortgaged  premises 
{§  338),  553. 

undertaking  under  section  334  sufficient  for  appeal,  553. 

sureties  liable  if  appeal  prosecuted  by  one  of  several  appellants,  553. 
stay  of  proceedings  upon  security  given  (§  339),  554. 

when  an  appeal  is  perfected,  554. 

on  appeal  by  executors  and  administrators,  554. 

appeal  does  not  per  se  supersede  an  execution,  554. 
undertakings  may  be  in  one  instrument  or  several  (§  340),  554. 

an  undertaking  may  be  filed  nunc  pro  titnc,  555. 

by  an  agent  of  a  foreign  government,  555. 

a  stay  may  be  ordered,  where  no  undertaking  has  been  filed,  555. 

a  stay  is  not  effected  unless  a  copy  of  the  undertaking  is  served  with  the 
notice  of  appeal,  555. 

action  upon  undertaking,  after  forfeiture,  555. 

appellant  not  responsible  for  solvency  of  sureties,  555. 
security  to  be  approved,  and  to  justify  (§  341),  555. 

service  by  mail  must  be  ten  days,  556. 

exception  to  sureties  may  be  made  within  ten  days  after  undertaking  filed, 
.     556. 

sureties  on  writs  of  error,  556. 
peri&hable  property  may  be  sold,  notwithstanding  appeal  (§  342),  556. 

when  sheriff  will  be  authorized  to  sell  perishable  property,  566. 
undertaking  must  be  filed  (§  343X  557. 

must  be  filed  and  served  with  the  notice  of  appeal,  not  after  wards,  557. 
security  must  be  given  as  upon  appeals  to  the  court  of  appeals,  on  appeals  to  su- 
preme court  (g  345),  559. 

liability  of  sureties,  559. 

residence  of  the  sureties,  559. 

what  the  undertaking  should  provide  in  case  of  a  stay,  563. 

stay  of  proceedings  and  security  on  appeal,  572. 
copy  affidavit  and  notice  of  appeal  to  be  served,  and  an  undertaking  to  be  given 
(§  354),  580. 

what  the  undertaking  under  this  section  comprehends,  582. 
security  to  stay  execution  (§  355),  683. 
form  of  undertaking  (g  356),  583. 
execution,  how  stayed  (g  357),  583. 

the  required  undertaking  must  be  given  to  operate  as  a  stay,  584. 

when  proceedings  stayed,  but  levy  not  discharged,  584. 

extension  of  time  to  give  a  new  undertaking,  584. 
in  case  ofdecUh  of  justice,  undertaking  to  be  filed  (g  358),  584. 
U'Jiere  undertakings  to  be  filed  (g  423),  674. 
UNITED  STATES  COURT,  appeal  from  order  removing  caus&from  state  court,  16. 

when  removal  of  cause  carries  injunction  with  it,  304. 
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USURY,  defence  of,  258. 

reply,  when  set  up  as  a  defence,  273. 

variance  between  pleadings  and  proofs,  applicable  to,  30 1,  317. 

Vacancy^  in  office  of  justice  of  supreme  court,  bow  filled,  24. 

in  office  of  justice  of  superior  court,  how  filled,  47. 

in  office  of  clerks  N.  Y.  district  courts,  108. 
VARIANCES,  between  pleading  and  proo?  justice's  court,  67,  69,  691. 

defective  complaint  cured  by  allowing  a  trial  and  proof,  69. 

misnomer,  when  immateral,  69. 
material,  how  provided  for  (§  169),  307.' 

the  £ict  of  being  misled  must  be  proved,  307. 

applicable  to  cases  of  usury,  307. 

amendments  by  adding  new  parties,  307. 

powers  of  referees  to  allow  amendments,  307. 

variance  must  be  material,  308. 

amendment  changing  English  to  German  language,  308. 

a  defence  must  be  averred,  if  proved,  308. 
immaterial,  how  provided  far  (§  170),  308. 

discretion  of  the  judge  on  the  trial,  308. 
what  to  be  deemed  a  variance  (§171),  309. 

objection  to  variance  must  be  made  at  the  trial,  309. 

cases  not  deemed  a  variance,  309. 

between  judgment  and  execution  when  amendable,  466. 

slight  variance  of  copy  from  orig^inal  will  not  avoid,  540. 
VERDICT,  receiving  verdict  in  justices'  courts,  56. 

manner  of,  in  N.  Y.  district  courts,  101. 

judgment  upon,  N.  Y.  district  courts,  101. 

when  aids  defects  in  libel  and  slander,  299. 

amendment  of,  316. 
general  and  special  verdicts  defined  (§  260),  402. 

special  verdict,  402. 

general  verdict,  402. 
verdict  in  action  far  recovery  of  specific  personal  property,  when  in  action  for 
recovery  of  money  only,  or  real  property,  jury  may  render  either  gpen- 
eral  or  special  verdict;   and  when  court  may  direct  special  finding 
(§  261),  402. 

possession  of  personal  property,  403. 

amendment  of  verdict,  403. 

allowance  of  interest,  404. 

interest  on  legacies,  404. 

as  to  double  or  treble  damages  under  a  statute,  404. 

as  to  severance  of  damages,  404. 
on  special  finding  with  general  verdict,  the  former  to  control  (§  262),  404. 
in  actions  for  recovery  of  money  only,  jury  to  assess  damages  (§  263),  404. 
entry  of  verdict  (§  264),  405. 

exceptions  afler  judgment,  405. 

exceptions  must  be  separately  stated,  405. 
judgment  when  to  be  entered  (§  265),  406. 

modes  of  proceeding  to  review  a  trial  by  jury,  the  court,  and  by  referees,  406. 

cases  in  which  causes  tried  by  a  jury  may  be  laken  to  general  term  in  first 
instance,  407. 

verdict  subject  to  the  opinion  of  the  court,  408. 

when  judgment  appealed  from,  order  on  motion  for  a  new  trial  not  af- 
fected, 408. 

reversal  of  judgment  for  mistrial,  408. 

when  court  of  appeals  should  render  final  judgment,  409. 

trial  fee  on  a  verdict  subject  to  the  opinion  at  general  term,  607. 
interest  on  verdict  or  report,  when  allowed  (§  310),  515. 

interest  from  time  of  making  report,  515. 
VERIFICATION",  of  pleadings  unnecessary  injustices'  courts,  66. 

necessary  in  marine  court,  82. 
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VERIFICATION— conlintMi. 

ofcompltunt  in  N.  Y.  district  oourts^  90. 
what  pleadings  to  he  veHfied  (g  156X  274. 

what  is  ft  subsequeut  pleading,  275. 

complaint  must  be  verified  to  require  a  veriAed  answer,  275. 

mechanics*  Hen  law,  275. 
verifieaiion  of  pleadings  (§  157),  275. 

Uw8  of  1854,  276. 

insufficient  verification  by  parties,  276. 

sufficient  verification  by  parties,  277. 

insufficient  verification  by  attohiey  or  agent,  277. 

sufficient  verification  by  attorney  or  agent,  278. 

when  the  verification  may  and  may  not  be  omicted,  279. 

effect  of  verification,  390. 

of  statement  of  confession  of  judgment,  612. 
VENUE,  of  the  phce  of  trial  of  civil  actions  [TU,  4),  161. 

certain  actions  to  be  tried  where  the  subject,  or  some  part  thereof,  is  situated 
(g  123),  161. 

action  affecting  title  to  lands — motion  to  change  matter  of  right,  162. 

where  lands  situated  out  of  the  state,  162. 

where  action  is  to  declare  conveyance  of  lands  held  fraudulent,  162. 

action  for  mortgage  foreclosure,  162. 
other  actions,  where  the  cause  or  some  part  thereof^  arose  (§  124),  162. 

action  against  a  pnbUc  officer,  162. 

actions  by  attorney-general — place  of  trial,  163. 
other  actions  according  to  the  residence  of  the  parties  (§  125),  163. 

place  of  trial  of  transitory  actions,  163. 

actions  in  the  nature  of  quo  warranto^  163. 

actions  against  railroad  companies,  163. 

when  a  corporation  may  have  trial  where  its  principal  office  is,  164. 

parties  in  interest,  164. 
a/:tion  may  he  tried  in  any  county,  unless  defendant  demand  trial  in  the  proper 
county  (§  126),  164. 

when  complaint  does  not  state  the  proper  county,  demand  should  be  made 
for  a  cliauge  to  the  proper  county,  164. 

the  demand  of  itself  does  not  operate  to  change  the  place  of  trial,  165. 

when  and  where  motion  may  be  made,  165. 

all  the  defendants  should  join  in  making  motion,  or  show  excuse,  167. 

costs  of  the  motion  should  abide  the  event,  167. 

affidavit  of  merits  on  motion  to  change  venue,  167. 

how  plaintiff  may  ohange  venue,  168.  • 

staying  proceedings  on  motion  to  change  venue,  168. 

form  of  an  affidavit,  on  motion  to  change  venue,  168. 

where  convenience  of  witnesses,  the  ground  for  a  change,  169. 

change  of  venue  on  the  ground  of  public  excitement,  169. 

affidavits  for  resisting  motion  to  change  venue,  170. 

when  number  of  witnesses  sworn  to,  will  be  considered  a  fraud  on  the 
court,  170. 

when  stipulation  as  to  evidence  concludes  the  party,  170. 

when  default  concludes  defendant,  170. 

general  form  of  affidavit  to  oppose  motion  to  change  venue,  171. 

in  reference  to  naming  the  county  in  the  complaint,  196. 
to  what  counties  execution  may  be  issued  (g  287X  444. 

sheriff^B  duty  to  find  property  within  the  county,  445. 

Walvery  of  question  of  jurisdiction  in  county  court  on  plea  of  title,  39. 
going  to  trial  waives  objection  to  complaint  in  justice's  court,  66. 
no  waiver  of  answer,  in  justice's  court,  where  defendant  does  not  appear 

on  trial,  69. 
of  a  jury,  in  N.  T.  district  courts,  101. 

when  execution  not  a  waiver  of  supplementary  proceedings,  104. 
when  general  appearance  not  a  vraiver  of  irregularity  in  process,  173, 192. 
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WAIVER— continued 

of  exempt  property,  on  execution,  462. 
when  objection  waived  by  pleading  to  the  merits,  591. 
party  waives  objection  to  short  notice,  by  appearance,  on  application  t^ 
take  testimony  conditionally,  651. 

WAGER,  money  paid  on,  accion  not  assignable,  134. 

WAGES,  property  exempt  from  execution  for  domestic's  wages,  463. 

WARRANT,  for  arrest,  when  may  issue  in  N.  Y.  district  courts,  90. 

where  served,   and  when  action    deemed    commenced,   N.  Y.   district 
courts,  96.  ' 

fees  of  constable  in  serving  criminal  warrant,  106. 
of  attachment,  by  whom  granted  (§  228),  364. 

not  original  process,  364. 
in  what  cases  may  be  granted  (g  229),  364. 

what  necessary  to  authorize  the  issuing  of,  364. 
security  on  obtaining  (§  230),  367. 

under  act  to  abolish  imprisonment  for  debt,  367. 

against  joint  debtors,  one  only  non-resident,  S67. 

condition  of  bond,  368. 
to  whom  directed,  and  what  to  require  (§  231),  368. 

what  constitutes  the  warrant,  368. 

liability  of  sheriff,  368. 
mode  of  proceeding  in  executing  warrant  (§  232),  368. 

manner  of  executing  warrant  under  Revised  Statutes,  3C9. 
when  sheriff  to  return  warrant  and  proceedings  thereon  (§  242),  374. 
sheriffs  fees  (§  243),  375. 

when  sheriff  entitled  to  poundage,  375. 

the  old  declaration  in  debt,  and  bond  and  warrant  of  attorney  superseded, 
606,  675. 

allowance  of  warrant  of  attachment,  654. 
judgment  on  bond  and  warrant  of  attorney  executed  before  July    1,  1848 
(§  424),  674. 

WARRANTY,  complaint  in  action  for  false,  217. 
broach  of,  claiming  to  recoup,  260. 
damages  for  breach  of  warranty  of  personal  property,  435. 

WASTE,  former  action  of,  61. 

actions  to  determine  conflicting  claims  to  real  property,   and  for  waste  and 

nuisance  (Ch.  4,  Tit.  13),  693. 
actions  to  determine  claims  to  real  property,  how  prosecuted  (§  449),  693. 

reference  to  the  Revised  Statutes,  694. 

decisions  that  these  proceedings  must  be  had  under  the  Code,  694. 

costs,  694. 
action  of  waste  aJbolished,    Waste  how  remediable  (§  450),  694. 
provisions  of  Revised   Statutes   applicable  to  actions  for  waste  under  this 

act  (§  451),  694, 
when  judgment  of  forfeiture  and  eviction  to  be  given  (§  452),  695. 
writ  of  nuisance  abolished  (§  453),  695. 
remedy  for  injuries  heretofore  remediable  by  writ  of  nuisance  (§  454),  695. 

averments  in  the  complaint  in  action  for  nuisance,  695. 

nuisance  to  public  highway,  695. 

WEARING  APPAREL,  when  exempt  from  execution,  462. 
See  Execution. 

WITNESSES,  attendance  on  superior  court  on  foreign  commission.  44. 
recalling,  on  a  trial  in  justices'  courts,  76. 
examination  of  conditionally,  N.  Y.  district  courts,  98. 
former  practice  of  examination  of  witnesses  conditionally,  98. 
application  for  examination  of  witnesses  conditionally,  at  any  stage  of  the 

cause,  98. 
statutes  regulating  subject  of  examination  of  witnesses  conditionally,  93. 
when  and  how  depositions,  conditionally,  taken  and  admitted,  99. 
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WITNESSES— 507i<»n««d. 

party  waives  objection  to  short  notice,  by  appearance,  651. 

in  criminal  cases,  651. 

objections  to  reading  depositions  on  the  trial,  661. 

proof  of  the  non-residence  of  witness,  652. 

testimony  on  Interrogatorlea  by  agreement  in  writing,  652. 

WORK,  LA.BOR  AND  SERVICES,  complaint  in  actions  for,  230. 
answer  in  action  for,  25S. 
damages  for,  434. 
See  Camplaini. 

WRITS  OF  ERROR,  abolished  and  appeals  snbstitnted  (§  323),  537. 

former  practice  on  writs  of  error  does  not  apply  to  appeals,  533. 

in  criminal  cases,  549. 

sureties  on  writs  of  error,  556. 

in  all  casos  abolished — applicable  to  existing  suits  (before  the  Code),  702. 

6oe  Aj^peal 
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ABATEMENT, 

whtfn  court  may  order  that  action  may  be  deemed  abated,  165. 
ACTIONS. 

mast  be  prosecuted  in  name  of  real  party  in  interest,  131. 
when  action  may  bti  miint  'ined  by  grantee  of  landy  in  name  of  grantor,  182. 
how  prosecated  or  defended  by  infant  parties,  146. 
guardians  of  infant  parties,  146-7. 

in  actions  f*^  the  partition  of  real  property,  or  the  foreeloewre  of  a 
mortgage,  147. 
when  court  may  order  thM  action  may  be  deemed  ahatea,  165. 
notice  of  pefdency  of,  179. 

from  what  time  action  thall  be  deemed  to  be  pending,  179. 
AFFIDAVIT, 

proceeding  to  compel  affidavit  of  person  to  be  used  on  motion,  666. 
reference,  665. 
subpcena,  655. 
fees  of  reference,  666. 
APPEAL, 

from  what  judgments  or  orders  an  appeal  lies  to  the  court  of  appeals,  7. 
from  judgments  or  orders,  in  what  courts,  7. 
from  order  affecting  a  substantial  right,  7. 
from  order  granting  or  refusing  a  new  trial,  7. 

an  appeal  now  lies  to  tlie  court  of  appeals  from  an  order  grantlDg  or 
refusing  a  new  trial,  7. 
to  the  court  of  appeals,  undertaking  on,  to  stay  execution,  must  be  that  thft 
appellant  will  pay  judgment  if  the  judgment  be  affirmed  or  dismissed, 
(which  means,  if  the  judgment  be  affirmed,  or  the  appeal,  not  the  judg- 
ment, be  dismissed,)  652. 
orders  by  a  county  or  special  county  judge,  or  a  recorder,  or  a  recordef^s 

court,  564. 
from  a  judgment  of  an  inferior  court,  in  the  city  of  Buffalo,  from  juaiiesd 
courts  to  the  superior  court  of  Buffalo,  676. 
in  other  cases,  to  the  county  court,  676. 
new  trial  to  be  had  in  county  court,  in  what  cases,  676. 
return  of  justice  ^  684. 

hearing  where  new  trial  may  not  be  had,  686. 
hearing  or  trial,  where  new  trial  may  be  had,  687,  687  b. 
where  issue  joined,  befttre  the  justice,  was  an  isstte  of  law,  587  b. 
where  issue,  of  fact  joined,  upon  an  amendment  of  the  pleadings,  687  b. 
11010  trial  on  a  case  or  exceptions,  688. 
costs  on  appeal,  600. 

appellant  to  state,  in  notice  of  appeal,  in  what  particulars  judgment  should 
have  been  more  favorable  to  him,  600. 
proceedings  thereup'm,  600  a. 
justices*  fees  and  costs,  before  justice,  to  be  included  in  costs,  600  a. 
where  recovery  bif  one  party,  and  costs  to  the  other,  600  a. 
rate  of  cMoioanee  for  costs,  600  a. 
costs  on  appeals  in  other  cases,  600  b. 
APPEALS, 

from  surrogated  courts,  costs  on  regulated  by  tfte  Code,  708. 

E£ 
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ABREST  AKD  BAIL, 

order  ofamtl  muat  be  terved  before  docketing  judgment,  381. 
defendant  to  have  ttoenty  days  to  oftnoeTf  or  move  to  vacate  order,  S81-2. 
ATTACHMENT, 

$€ettrii¥  on  obtaining  uforrantj  867. 
if  the  attachment  be  ut  aeide,  367. 
undertaking  on  the  part  of  the  defendant,  874. 
^ehrre  eeveral  property  of  one  of  several  defendants  seized,  874,  875. 
CALENDAR, 

of  the  court  of  appeals,  20. 

eeoond  appeal,  and  where  appeal  has  once  been  diemiesed,  to  stand  od 

calendar  as  of  date  of  first  appeal,  20. 
order  of  preference  of  causes  on  calendar  of  court  of  appeals,  or  genertl 
term  of  supreme  court,  20,  767. 
^  the  e-^urt,  20. 

second  appeal,  and  where  appeal  has  been  once  dianissed,  to  stand  on  ai 

of  date  of  first  appeal,  20. 
order  of  preference  of  causes  on,  20,  757. 
CHAMBERS  OF  THE  SUPREME  COURT, 

necial  terms  may  be  adjourned  to  be  held  at,  80. 
CLAm  AND  DELIVERY  of  personal  property, 

sections  206  to  217,  relating  to  claim  and  delivery  of  personal  property,  ap- 
ply to  the  marine  court  of  the  city  of  New-York,  and  district  courts  of  tliaft 
city,  112,  846. 
COSTS, 

allowed,  of  course,  in  actions  of  which  ajuetic^s  court  has  no  juriBdiction,  494. 
in  actions  for  assault,  Ac,   and  to  recover  possession  of  personal 
property,  494. 
amendments  of  1862  as  to  rates  of  allowance,  603. 
additional  allowance,  where  action  settled,  512. 
per  centage  allowed  in  actions  far  the  partition  of  real  estate,  616. 
aeffusttnent  of  in  interlocutory  proceedivgn,  or  in  special  proceedings,  616. 
on  appeals  fiom  surrogaU^  courts,  ineluatd  in  provisions  regulating  eoite,  681. 
on  appeals  from  justices*  courts,  600  a. 
on  appeal*  in  other  cases,  600  b. 

on  appeal*  frotn  surrogated  court*,  regulated  by  the  Code,  708. 
COURT  OF  APPEALS. 

from  what  judgments  or  orders  an  appeal  lies  to,  7. 
from  judgments  or  orders,  in  what  courts  an  appeal  lies  to,  7. 
appeal  from  order  affecting  a  substitute  right,  7. 
from  an  order  granting  or  refusing  a  new  trial,  7. 
DISTRICT  COURTS  of  the  city  of  New- York, 

sections  206  to  217,  inclusive,  relating  to  claim  and  delivery  of  personal  pro- 


pnty,  opply  to  this  court,  112,  846. 
BXAMINATION, 


of  parties  or  assignors  of  things  in  action,  683. 

provieion  a*  to  tran*actum  or  communication  had  pcrsonaUy  with  a  de- 
ceased person,  638,  634. 
EXECUTION, 

against  married  woman,  445. 

against  the  person,  not  to  iseue  unless  order  ofanreet  9erved,  or  complaint 
cmtains  requieite  statement,  445. 
GUARDIAN, 

f'tr  infant  parties  in  actions  for  partition  or  foreclosure,  147. 
JUDGMENT, 

againsf  marri^  woman,  428. 
JUSTICES'  COURTS, 
jurisdiction  of  52. 

action  for  damage*  for  injury  to  rights  pertaining  to  person,  62. 

appeale  from  judgment*  of  new  trial  to  be  had  in  county  cotiri,  in  what  eases, 

676. 
return  ofjuetiee,  684. 


r 
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JUSTICES*  COURTS, 

hearing,  where  new  trial  may  not  be  had,  686. 
hearing  or  irialt  where  new  trial  may  be  had,  587,  687  b.  ^ 

where  issue  joined  before  the  justice,  was  an  issue  of  law,  587  b. 
where  issue  of  fact  joined,  upon  an  amendment  of  the  pUaaings,  687  b. 
new  trial  on  a  ease  or  exceptions,  688. 
costs  on  appeal,  600. 

appellant  to  stale,  in  notice  of  appeal,  in  what  particulars  judgment 
should  have  been  morefavorMe  to  him,  600. 
proceedings  thereupon,  600  a. 
justices  fees  and  costs,  before  jmtiee,  to  be  included  in  costs,  600  a. 
where  recovery  by  one  parly  and  costs  to  the  other,  600  a. 
rate  of  allowance  for  costs,  600  a. 
JUSTICES  OF  THE  PEACE, 
jarisdiction  of,  62. 

action  for  damages  for  injury  to  rights  pertaining  toperson^  62. 
MARINE  COURT  of  the  city  of  New-York, 

sections  206  to  217,  inclusive,  relating  to  claim  and  delivery  of  personal  pro- 
perty, applif  to  this  court,  1 1 2,  S46. 
MARRIED  WOMAN, 
judgment  against,  428. 

execution  against,  445. 
MOTION, 

proceeding  to  cotnpel  affidavit  of  person  to  be  used  on  motion,  666. 
reference,  666. 
subpoena,  666. 
fecM  of  reference,  656. 
NEW  TRIAL, 

the  court  of  appeals  has  jurisdiction  of  an  appeal  from  an  order  granting  or 
refusing  a  new  trial,  7. 
NOTICE, 

of  pendency  of  action,  1^9. 

from  what  time  action  shall  be  deemed  to  be  pending,  179. 
when  court  may  direct  notice  to  be  removed  from  record,  179,  180. 
ORDER, 

of  arrest,  must  be  served  brfore  docketing  judgment,  881. 

defendant  to  have  twenty  days  to  answer,  or  move  to  vacate  order,  381-2. 
appointing  receiver,  to  be  filed  and  recorded  in  the  office  of  the  county  clerk,  482. 
PARTIES, 

examination  of,  provision  as  to  transaction  or  communication  had  personally 
with  a  deceased  person,  633,  634. 
RECEIVER, 

order  appointing  to  be  filed  and  recorded  in  the  <ffice  of  the  cr/unty  clerk,  482. 
vested  with  property  from  time  of  filing  aud  recording  order,  482. 
suhieet  to  direction  and  control  of  the  court,  482. 
REFEREES, 

appointment  of,  where  parties  do  not  agree,  427. 
to  deliver  report  within  sixty  days  from  submission  of  cause,  427. 
REFERENCE, 

in  proceedings  to  compel  affidavit  of  person  to  be  used  on  motion,  666. 
stibpcena,  666. 
ffes  of  reference,  656. 
SECURITY, 

on  obtaining  warrant  of  attachment,  367. 
if  the  attae/tmettt  be  set  aside,  367. 
SPECIAL  TERMS, 

may  be  adjuurned  to  he  held  at  chambers,  80. 
SUBPOENA, 

to  compel  person  to  attend  before  referee,  to  make  affidavit  to  be  used  on 
motion.  656. 
SUPREME  COURT, 

general  term,  order  of  preference  of  canses  on  calendar  oi^  20,  767. 
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